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SCHEDULE 


or  BTATB  BXPOBT8  FROM  WHICH  CASES  HAYB  BBSBOX  SBLBOrBUft 

FOB  THB  AMERICAN  REPORTS. 


The  TolmDes  of  State  Reports  are  in  parenthesis^  and  the  Tohmies 
American  Reports  in  heavy  letter. 


Alabama  (44)  4;  (45)  6;  (46)  7;  (47)  11;  (48)  17;  (49,  50)  80;  (51,  52) 
(53,  54)  25;  (55,  56)  28;  (58)  29;  (59,  60)  81;  (61)  82. 

Arkansas  (25)  4;  (26)  7;  (27)  11;  (28)  18;  (29,  30)  21;    (31)  25;  (32) 

Baxter  (Tenn.)  (1)  25;  (2)  no  cases;  (3,  4)  27;  (5)  80;  (6,  7)  82. 

Bosh  (Ky.)  (7)  8;  (8)  8;  (9)  15;  (10)  19;  (11)21;  (12)  28;  (13)26;  (14) 

California  (39)  2;  (40)  6;  (41,  42)  10;  (43,  44,  45,  46)  18;  (47,  48)  17;  (49^. 
50)  19;  (51)  21;  (52)  28;  (53)  81. 

Colorado  (1)9;  (2,3)25. 

Connecticut  (36)  4;    (37,38)9;    (39)12;    (40)16;    (41,42)19;    (43)  21;l 
(44)  26;  (45)  29;   (46)  88. 

Florida  {l6)  7;  (14)  14;  (15)  21;  (16)  26. 

Qwrgu,  (40)  2;  (41. 42)  5;  (43,  44)  9;  (45,46)  12;  (47,  48»  40,  50)  15;  (51; 
52,  53,  54,  55,  56)  21 ;  (57,  58)  24;  (59.  60)  27. 

Grattan  (Vk)  (20)  8;    (21)  8;    (22)  12;  (23)  14;    (24,  25)  18;  (26,  27)  21 5 
(28,  29)  26;  (31)  81;  (30)  82. 

HetskeU  (Tenn.)  (1)  2;  (2)  5;  (3)  8;   (4,  5)  18;   (6,  7)  19;   (8,  9)  24;  (lOJ. 
11,  12)  27. 

Hooston  (Del.)  (3)  11 ;  (4)  15. 


(88)  80;  (89)  81 ;  (90)  82;   (91)  88. 

Indiana  (32)  2;  (33)  5;  (34)  7;  (35)  9;  (36,  37,  38)  10;  (39,  40,  41,  42,  43> 
18;  (44,  45,  46)  15;  (47,48)17;  (49,50,51)19;  (52,53)21;  (54.. 
55)  28;  (56.  57,  58,  59)  26;  (60,  61)  28;  (62,  63)  80;  (64)  81;  (65^ 
66)82;   (67)83. 

Iowa  P7)  1;  (28,  29)  4;  (30)  6;  (31,  32)  7;  (33, 34)  11;  (35,  36)  14;  (ST,. 
38,  39)  18;  (40,  41,  42)  20;  (43)  22;  (44,  46)  24;  (46)  26;  (47)  TO,, 
(48)  80;  (49)  81;  (50)  82;   (51)  88. 

I  (5,  6)  7;  (7.  8,  9)12;   (10,  11,  12)  15;  (13,  14)  19;  (15,  16,  17)  22; 
(18)  26;  (19.20)27;  (21)  80;  (22)81;  (23)88. 

(Tenn.)  (1)27;  (2.3)81. 

(22)  2;  (23)  8;  (24,  25)  18;  (26,  27)21;  (28)26;  (29)29;  (30)  8t? 
(31)  88. 

*  The  hlatua  In  the  Illlnolfl  Beports  arises  from  the  fact  that  the  Tolumes  befcw* 
theMth  and  the  79th  were  published  after  the  76th  aad  three  saeoeedlnff  Tolumea. 


iv  SCHEDULE  OF  STATE  REPOBTS. 

McArthur  (District  of  Columbia)  (1,  2)  29. 

Afaine  (57)  2;  (58)  4;  (59)  8;  (GO)  11 ;  (Gl)  14;  (62)  16;  (63,  64)  18;  (65) 
20;  (GG)  22;  ^G7)  24;  (68)  28;  (69)  81. 

Maryland  (31)  1;  (32,  33)  8;  (34,  35)  6;    (36,  37)  11;  (38,  39,  40)  17;  (41, 

42,  43)  20;  (44)  22;  (45,  4G)  24;  (47)  28;  (48)  80;  (49,  50)  88. 
JIafisachasetU  (100)  1;   (101,  102)8;   (i03)4;   (104)  6;   (105)  7;  (106)8; 

a07)  9;  (108)  11;  (109)  12;  (110)  14;  (111,  116)  16;  (112,116)  17; 

(113)  18;    (114,  117,  118)  19;    (119)  20;    (120)  21;    (121,  122)  28: 

(123)25;  (124)26;  (125)28;  (126)80. 

-Michigan  (19)  2;  (20,  21)  4;  (22)  7 ;  (23,  24)  9;  (25,  26)  12;  r27,  28)  16; 
(29,  30,  31)  18;  (32,33)  20;  (34)  22;  (35,36)  24;  (37)  26;  (40)29; 
(38)81;  (41)82;   (39)88. 

^Minnesota  (15)  2;  (16, 17, 18)  10;  (19,  20,  21)  18;  (22)  21 ;  (23)  28;  (24)81 : 
(25)  88. 

.  Mississippi  (42)  2;  (43)  5;  (44,  45)  7;  (46.  47,  48)  12;  (49.  50)  19;  (51,  62, 
53)  24;  (54)  28;  (55)  80;  (56)  81. 

IMissouri  (46)  2;  (47)  4;  (48,  49)  8;  (50,  51)  11 ;  (52, 63,  54)  14;  (56,  66, 
67,  58)  17;  (59,  60,  61,  62,  63)  21 ;  (64. 65.  66)  27;  (67)  29;  (68)  80; 
<69)  88. 

"Montana  (1,  2)  25. 

Nebraska  (3,  4)  19;  (5)  25;  (6,  7)  29;  (8)  80;  (9)  81. 

Nevada  (6)  8;  (7)  8;  (9)  16;  (10,  11)  21 ;  (12)  28;  (13)  29;  (14)  88. 

New  Hampshire  (48)  2 ;  (40)6;  (50)9;  (51)  12;  (52)  18;  (53)16;  (64, 
66)  20 ;  (56)  22 ;  (57)  24. 

New  Jersey  (34)  8;  (35)  10;  (36)  18;  (37)  18;  (38)  20;  (39)  28;  (40)  29; 
(41)  82. 

New  York  (41,  42)  1 ;  (43)  8;  (44)  4;  (45)  6;  (46.  47)  7 ;  (48)  8;  (49,  60, 
51)10;  (52)11;  (53,54)18;  (55)14;  (56,57)16;  (58,59)17; 
(60,  61)  19;  (62,  63)  20;  (64)  21 ;  (65)  22;  (66,  67,  68)  28;  (69)  25; 
(70)  26;  (71)  27 ;  (72)  28 ;  (73)  29 ;  (74)  80 ;  (75)  81 ;  (76)  82 ;  (77) 88. 

North  Carolina  (65)  6;  (66)  8;  (67,  68,  69)  12;  (70)  16;  (71)  17;  (72,  73, 
74)  21;  (75,  76)  22;  (77,  78)  24;  (79)  28;  (80)  80;  (81)  81;  (82)88. 

Ohio  (19)  2;  (20)  5;  (21)  8;  (22)  10;  (23)  18;  (24)  15;  0^5)  18;  (26)  20; 
(27,  28)  22;  (29)  28;  (30.  31)  27;  (32)  80;  (33)  81 ;  (34)  82. 

Oregon  (3)  8;  (4)  18;  (5)  20;  (6)  25;  (7)  88. 

Pennsylvania  (62)  1 ;  (63,64,65)8;  (66,67)5;  (68,69)8;  (70,71)10; 
(72,  73)  13;  (74,  75)  15;  (76,  77)  18;  (78,  79,  80)  21;  (81,  82)  22; 
(83,  84)  24;   (85,  8G)  27;  (87)  80;  (88)  82;  (89)  88. 

«hode  Island  (8)  5 ;  (9)  11 ;  (10)  14;  (11)  28. 

South  Carolina  (IN.  S.)  7;  (2,3,4)  16;  (5)  22;  (6,  7)  24;  (8)  28;  (9, 10)80; 
(11,  12)  82. 

Texas  (32)  5;  (33,  34)  7;  (35,  36,  37)  14;  (38,  39,  40,  41,  42)  19;  (43,  44, 
45)  28;  (46,  47,  48)  26;  (49)  80;  (50.  51)  82. 

Texas  Ct.  App.  (1,  2)  28 ;  (3,  4)  80 ;  (5, 6,  7)  82. 

Vermont  (42)  1 ;  (43)  5 ;  (44)  8 ;  (45)  12 ;  (46)  14 ;  (47)  19 ;  (48)  21 ;  (49)  24:, 
(50)  28 ;  (51)  81. 

West  Virginia  (4)  6;  (5)  18;  (6)  20;  (7,  8)  28;  (9,  10,  11)  27;  (12)  29; 
(13)  81. 

Wisconsin  (24)  1 ;  (25)  8;  (26)  7;  (27,  28,  29)  9;  (30,  31)  11 ;  (32,  33)  14; 
(34,35,  36)17;  (37)19;  (38,39)20;  (40,41)22;  (42)24;  (43,44)28; 
(45)  80;  (46,47)32;  (48)88. 
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Thompson  t.  Annstrong  (1  III.  48),  denied ;  Bosman  t.  Akeley  (89  Mich.  710),. 

448L 
Thompson  t.  Bostkk  (1  McMalL  Bq.  75)b  denied ;  Kean  t.  Connelly  (25  Minn 

2S2),46L 
Titas  T.  Inhabltaats  of  Northbzidga  (97  Mass.  258),  denied ;  Bing  y.  City  of 

CDhoes(77  N.  Y.  88)^  576. 
Wayne  Co.  SaY.  Bk.  y.  Low  (6  Abh.  N.  GL  76)«  OYonraled;  Dickinson  y.  Bd^ 

waids  (77  N.  T.  678),  681. 
WeiUis  T.  Stale  (6  Coldw.  200),  denied ;  Stephens  Y.  Shafer  (48  Wis.  54),  797. 
Wheder  t.  Lewis  (11  Yt.  266).  denied ;  Bosman  y.  Akeley  (89  Mich.  710),  44& 
WllsjT.  Eight (89  Mo.  182X  oYerroled;  StfllweU  y.  Aaron  (69  Mo.  539),  62a 
Wmmid  T.  State  (4  Ind.  407),  OYerraled ;  Arbintrode  y.  SUte  (67  Ind«  267),  87. 
WmiMM  T.  State  (13  Ohio  St.  622),  denied ;  SUte  y.  Eaaf  man  (51  Iowa,  578). 

15L 
Teaaal  t.  Alexander  (58  IlL  254),  OYomled ;  Chicago  and  Alton  Bailroad  Co 

T.  Ericsson  (91  m  618),  71. 
Toeam  y.  Smith  (68  HL  821 ;  14  Am.  Bep.  120),  doabted;  KnoxYille  National 

Bank  Y.  Clarke  (51  Iowa,  264),  182. 
Tonag  T.  Qrote  (4  Rag.  853X  denied;  KnoxYllla  National  Bank  y.  Clarke  (51 

Iof«n»  S6<)^  28L 
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KiOKSRSOK  y.  Bridgeport  Hydraulic  OoKPAinr, 

(46  Oonn.  M.) 

JfeffUgsnce  *— tmiU  of  privUy  of  eoniraet. 

A  eompanj,  organised  to  supply  the  inhabitants  of  a  dtj  with  water,  contnctod 
with  the  municipal  authorities  to  eappl/  their  hydrants,  but  failing  to  do  so» 
tlie  fire  department  were  unable  to  extinguish  a  fire  in  the  dtj.  HM^  thai 
the  oompanj  were  not  liable  in  damages  to  the  owner  of  the  property  do- 
strojed*    {JSu  note,  p.  6. ) 

ACTION  of  damages  for  negligence  resulting  id  1os3  bj  fire.  The 
opinion  states  the  case.  The  case  was  reserved  for  this  court. 

A.  8.  Treai  £  W.  K.  Seeley,  for  respondent. 

D.  F.  HollisUr  and  H.  S.  Sanford,  contra,  cited  Atkinson  y.  Nevh 
caau  S  OaUshead  Water-ioarks  Co.,  L.  R,  6  Ezch.  404 ;  Couch 
T.  Siede,  3  EL  ft  BL  402 ;  Rimming  y.  Goodchild,  2  W.  BL  906 ; 
MeUUie  Compression  Casting  Co.  y.  FitcKburg  R.  R.  Co^  109  Maaa. 
S77{  &  o.»  12  Am.  Bep.  689. 
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Park,  C.  J.  This  action  was  brought  to  recover  the  value  of 
certain  property  destroyed  by  fire  in  the  city  of  Bridgeport 

The  declaration  contains  three  counts.  The  [defendants  have 
demurred,  generally  and  specially,  to  the  whole  declaration  ;  and 
specially  io  each  count  m  the  declaration. 

The  case  conies  before  us  on  a  reservation  of  the  questions  of  law 
arising  on  the  demurrers. 

We  think  each  count  is  defective  in  substance  ;  and  therefore  we 
shall  not  consider  whether  there  is  a  misjoinder  of  counts  in  the 
declaration,  as  is  set  forth  in  the  special  demurrer  to  the  whole 
declarations.     We  will  consider  them  in  their  order. 

The  material  allegations  in  the  first  count  are,  that  the  defend- 
ants are  a  corporation,  and  were  organized  to  supply  the  city  of 
Bridgeport,  its  citizens  and  inhabitants,  with  an  abundant  supply 
of  water,  for  domestic  use  and  the  extinguishment  of  fires,  through- 
out the  limits  of  the  city  ;  that  it  was  their  duty  to  keep  and  afford 
an  abundant  supply  for  such  purposes  ;  that  m  consideration  thereof 
it  also  became  their  duty  to  pay,  and  they  became  liable  to  pay,  all 
damages  arising  from  neglect  of  this  duty  ;  that  they  had  contracted 
to  furnish  the  plaintiffs  an  abundant  supply  for  the  extinguishment 
of  fires  on  their  premises,  and  to  keep  the  water  running  through 
certain  pipes  for  the  purpose  ;  that  the  plaintiff's  property,  situated 
within  the  city  (describing  it),  was  destroyed  by  a  fire  on  the  30th 
of  September,  1872  ;  that  the  plaintiffs  were  inhabitants  of  the 
city  ;  that  it  was  the  duty  of  the  defendants,  at  the  time  of  the 
fire,  to  have  kept  an  abundant  supply  of  water  running  through 
their  pipes  to  extinguish  the  same  ;  that  the  defendants,  their  dutj 
in  this  behalf  not  regarding,  negligently  and  wrongfully  shut  off 
the  water  from  their  pipes,  and  the  same  was  shut  off  during  the 
entire  time  of  the  fire  by  their  negligence  ;  and  that  the  property 
described  was  destroyed  in  consequence  of  the  wrongful  acts  of  the 
defendants  m  shutting  off  and  not  supplying  the  water. 

This  count  attempts  to  hold  the  defendants  liable  for  thedestmc- 
tion  of  the  plaintiffs'  property  on  the  ground  that  it  was  their 
duty  to  supply  the  plaintiffs  with  water  sufficient  to  extinguish  the 
fire  m  question,  and  that  they  neglected  to  perform  this  duty.  But 
no  facts  are  stated  sufficient  to  establish  any  such  duty  on  the  part 
of  the  defendants.  It  is  true  the  count  states  that  the  defendants 
are  a  corporation,  organized  to  supply  the  inhabitants  of  Bridge- 
port with  water  to  extinguish  their  fires.     But  does  this  create  an 
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obligation  to  supply  the  water  without  any  thing  more?     A  corpo* 
ration  is  organized  to  manufacture  woolen  goods  and  sell  them  m 
the  market     Does  this  alone  create  an  obligation  to  manufacture 
the  goods,  and  supply  them  to  A.,  whether  he  pays  any  thing  for 
them  ornot?    It  is  not  alleged  in  the  count  that  the  plaintiffs  ever* 
paid  any  thing,  or  even  promised  to  pay  any  thing  to  the  defendants^ 
for  a  supply  of  water  to  extinguish  their  fires.     It  is  further  alleged  . 
that  the  defendants  contracted  with  the  plaintiffs  to  supply  them  ^ 
with  water  to  extinguish  their  fires,  but  nothing  appears  to  show 
precisely  what  the  contract  was;  no  terms  or  conditions  whatever* 
are  stated.    Whether  the  contract  was  in  force  or  not  at  the  time 
of  the  fire  is  left  to  conjecture.     The  allegation  is  a  bare  statement 
of  the  fact  of  a  contract,  and  nothing  else.     No  principle  is  better 
settled  in  the  law  than  that  an  allegation  of  duty  alone  is  not  suffi- 
cient.   There  must  be  an  allegation  of  facts  sufficient  to  create  the 
duty  or  obligation,  or  else  the  declaration  will  be  fatally  defective. 
Bailey  v.  Bussing  y  29  Conn.  1;  Hay  den  v.  Smithville  Manuf.  Co., 
29  id.  548;  McCune  v.  Norwich  City  Gas  Co.,  30  id.  521. 

The  second  count  is  based  upon  a  supposed  duty  which  the 
defendants  owed  the  plaintiffs  to  furnish  them  water  for  the  extin- 
gnishment  of  their  fires,  growing  out  of  a  contract  entered  into 
between  the  Bridgeport  Water  Company  and  the  city  of  Bridge- 
port, two  years  before  the  defendants  were  organized.     How  that 
contract  became  obligatory  on  the  defendants  is  not  stated;  neither 
IS  it  stated  that  it  was  an  existing  contract  at  the  time  of  the  nre. 
There  are  mutual  stipulations  to  be  performed  in  the  contract  by 
both  of  the  contracting  parties ;  and  there  is  no  allegation  of  per- 
formance by  the  city.    And  furthermore,  by  the  terms  of  the  con- 
tract, the  Bridgeport  Water  Company  bound  itself  only  to  furnish 
vater  for  the  extinguishment  of  fires  at  the  hydrants  which  should 
^^^tablished  by  the  city  and  the  company,  along  their  line  of  pipe, 
according  to  the  terms  of  the  contract.    It  is  not  alleged  that  there 
were  any  hydrants  thus  established,  or  that  there  was  any  hydrant 
in  the  vicinity  of  the  fire.     Neither  is  complaint  made  that  water 
vas  not  famished  at  all  the  hydrants  in  that  section  of  the  city,  if 
there  were  any.     The  ground  of  complaint  is  that  water  was  not 
kept  ranning  through  the  pipes  for  the  extinguishment  of  the  fire. 
T'  is   was    an   obligation  which  the  Bridgeport  Water  Company 
never  assumed,  so  far  as  it  appears.     We  think  this  count  is  insuffi- 
c^t. 
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The  third  and  last  count  seta  forth  that  the  Bridgeport  Watei 
Company  was  incorporated  by  the  legislature  in  1853,  for  the  pur- 
pose of  supplying  the  city  of  Bridgeport  with  water  for  public  and 
domestic  use;  that  they  were  granted  certain  privileges  by  theii 
charter,  and  were  required  to  perform  the  terms  and  conditionr 
stated  in  the  proposition  of  Nathaniel  Green,  relative  to  supplying 
the  city  with  water,  and  if  they  should  fail  to  do  so,  then  all  the 
rights,  powers  and  privileges  conferred  by  the  charter  should  cease 
and  determine;  that  m  the  proposition  referred  to  it  was  proposed 
that  the  Bridgeport: Water  Company  should  furnish  fire  hydrants 
in  such  places  as  the  city  government  should  direct,  and  should 
keep  them  in  order  and  always  supplied  with  water;  that  the  exclu- 
sive right  to  the  streets  for  the  purpose  of  laying  pipes  should  be 
^granted  to  the  company  by  the  city,  with  certain  limitations ;  that 
<}reen  and  his  associates  accepted  the  act  of  incorporation  which 
^as  passed,  and  the  Bridgeport  Water  Company  was  thereupon 
organized;  that  that  company  made  the  contract  set  out  in  the 
second  count  of  the  declaration  with  the  city  of  Bridgeport;  that 
the  company  introduced  water  into  the  city  according  to  the  termi 
of  the  contract  and  proposition ;  that  afterward  the  company 
became  insolvent,  and  the  bondholders  of  the  company  became 
incorporated  by  an  act  of  the  legislature,  under  the  name  of  the 
Bridgeport  Hydraulic  Company;  that  all  the  privileges  and  all  the 
burdens  of  the  old  company  were  conferred  and  imposed  on  the 
new  company;  that  the  new  company  accepted  their  charter  and 
assumed  all  the  burdens  and  privileges  of  the  old  company ;  that 
certain  hydrants  were  located  near  the  place  where  the  plaintiffs' 
property  was  situated ;  that  before  the  fire  these  hydrants  had  been 
accepted  by  the  city  and  by  the  last-named  company;  that  the 
hydrants  were  located  in  suitable  places  to  save  the  property  of  the 
plaintiffs,  if  supplied  with  water  according  to  the  terms  of  the 
proposition  and  contract;  that  it  was  the  duty  of  the  defendants 
to  supply  these  hydrants  with  water  ;  and  that  they  negligently  did 
not  supply  them  with  water  at  the  time  of  the  fire,  but  shut  off  the 
water  in  the  pipes  leading  to  the  hydrants,  and  in  consequence 
thereof  the  plaintiffs'  property  was  destroyed. 

These  are  the  essential  allegations  of  the  count,  and  the  question 
is,  do  they  establish  a  cause  of  action  against  the  defendants  ?  It 
will  be  observed  that  the  plaintiffs  complain  that  the  defendanti 
did  not  supply  with  water  the  hydrants  which  had  been  estabhshed 
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bj  the  city  and  the  Bridgeport  Water  Gompanj  ander  their  con- 
traciy  to  enable  the  city  through  its  Qre  department  to  perform  a 
public  duty  which  it  owed  to  the  plaintiffs  and  othei-s,  to  extinguish 
their  fires.  Had  the  plaintiffs'  fire  been  extinguished  it  would 
hare  been  done  by  the  fire  department ;  for  there  is  no  allegation 
in  the  count  that  the  plaintiffs  had  hose  that  might  have  been  at- 
tached to  the  hydrants  and  the  fire  extinguished  by  their  own  efforts. 
Hence,  whatever  benefit  the  plaintiffs  could  have  derived  from  the 
water  would  have  come  from  the  city  through  its  fire  department. 
The  most  that  can  be  said  is,  that  the  defendants  were  under  obli- 
gation to  the  city  to  supply  the  hydrants  with  water.  The  city 
owed  a  public  duty  to  the  plaintiffs  to  extinguish  their  fire.  The 
hydrants  were  not  supplied  with  water,  and  so  the  city  was  unable 
to  perform  its  duty. 

We  think  it  is  clear  that  there  was  no  contract  relation  between 
the  defendants  and  the  plaintiffs,  and  consequently  no  duty  which 
can  be  the  basis  of  a  legal  claim. 

But  there  are  other  defects  in  this  count  There  is  no  allegation 
that  the  city  ever  accepted  the  proposition  of  Nathaniel  Oreen. 
There  is  no  allegation  that  the  contract  between  the  city  and  the 
Bridgeport  Water  Company  was  a  subsisting  contract  at  the  time 
of  the  fire;  nor  that  the  city  performed  their  part  of  the  con- 
tract, nor  that  the  city  accepted  the  defendants  in  the  place  of 
the  Bridgeport  Water  Company  and  confirmed  the  contract  with 
defendants.  There  is  an  entire  absence  of  allegations  going  to  show 
a  subsisting  contract  of  the  defendants  with  the  city,  much  less 
with  the  plaintiffs,  out  of  which  a  duty  could  arise. 

We  advise  the  Superior  Court  that  the  declaration  is  insufficient. 

In  this  opinion  the  other  judges  concurred. 


Ron  BT  TBS  &BPOICTBB.— Predselj  similar  to  the  principal  case  were  the  case  and 
dedslon  in  Davia  t.  dinian  Water  Work*  Co.,  Iowa  Supreme  Cottrt,.June  15, 1880.  The 
eofutsald: 

** Hie  only  question  presented  in  the  case  is  this  one :  Is  the  defendant  liable  to  the 
plaintlif  upon  the  contract  emoodied  in  the  ordinance  t  The  petMAon  does  not  allege  or 
riiow  anj  prtTitj  of  contract  between  piaintifF  and  defendant.  The  plaintiff  is  a  stranger, 
and  the  mere  fact  that  she  maj  find  bmeflts  therefrom,  by  the  protection  of  her  property, 
in  eommon  with  aO  other  persons  whose  property  is  similarly  situated,  does  not  make  her 
a  party  to  the  contract,  or  create  a  privity  between  her  and  defendant.  It  is  a  rule  of  law, 
familiar  to  the  profession,  that  a  privity  of  contract  must  exist  between  the  parties  to  an 
actioii  iipoa  a  contract.  One  whom  the  law  regards  as  a  stranger  to  the  contract  cannot 
malntsln  an  action  thereon.  The  rule  Is  founded  upon  the  plainest  reasons.  The  contract- 
ing parties  control  all  interests,  and  are  entitled  to  all  rights  secured  by  the  contract.  If 
mere  strangen  may  enforce  the  contract  oy  actions,  on  the  ground  of  benefits  flowing 
thtisCtuui  to  thfsni,  tbera  would  be  no  certain  Umlt  to  the  numb^  and  character  of  actions 
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which  would  be  brought  thereoa.  Exceptions  to  this  rule  exist,  which  must  Dot  be  re- 
garded as  abrogating  the  rule  itself.  Thus,  it  one,  under  a  contract,  received  goods  or 
property  to  which  another,  not  a  party  to  the  contract,  is  entitled,  he  may  maintain  an 
action  therefor.  So  the  sole  beneficiary  of  a  contract  may  maintain  an  action  U>  recover 
property  cr  money  to  which  he  is  entitled  thereunder.  In  these  cases  the  law  implies  a 
promise  on  the  part  of  the  one  holding  the  money  or  property  to  account  therefor  to  the 
beneficiary.  Other  exceptions  to  the  rule,  resting  upon  similar  principles,  may  exist.  See 
national  Bank  of  Grand  Lodge,  96  U.  S.  123. 

^'  The  case  before  us  is  not  an  exception  to  the  rule  we  have  stated.  The  city,  in  exer* 
else  of  its  lawful  authority  to  protect  the  property  of  the  people,  may  cause  water  to  be 
supplied  for  extinguishing  fires  and  for  other  objects  demanded  by  the  wants  of  the  people. 
In  the  exercise  of  this  authority  it  contracts  with  defendant  to  supply  the  water  demanded 
for  these  purposes.  The  plaintiff  received  benefits  from  the  water  thus  supplied  in  com- 
mon with  all  the  people  of  the  city.  These  benefits  she  received  just  as  she  docs  other 
benefits  from  the  municipal  government,  as  the  benefits  enjoyed  on  account  of  improved 
streets,  peace  and  order  enforced  by  police  regulations,  and  the  like.  It  cannot  bo  claimed 
that  the  agents  or  officers  of  tho  city  employed  by  the  municipal  government  to  supply 
water,  improve  the  streets,  or  maintain  good  order,  are  liable  to  a  citizen  for  loss  or  dam- 
ages sustained  by  reason  of  the  failure  to  perform  their  duties  and  obligations  in  this  re- 
ipectb  They  are  employed  by  the  city  and  responsible  alone  to  the  city.  The  people  must 
trust  alone  to  the  municipal  government  to  enforce  the  discharge  of  duties  and  obligations 
hy  the  officers  and  agents  of  that  government.  They  cannot  liold  such  officers  and  agents 
liable  upou  the  contracts  between  them  and  the  city.  These  views  and  conduaions  are 
supported  by  the  following  authorities  :  Atkinson  v.  Newcastle  <t  Gateshead  Water  Co., 
L.  R.,  Hi  Exch.  Div.  441 ;  Nickerson  v.  Bridgeport  Hydraulic  Co.^  46  Conn.  24  ;  Vrooman  v. 
Turner,  69  N.  Y.  280  ;  s.  c,  25  Am.  Rep.  195  ;  Whart.  on  Neg.,  {§  439,  439,  440;  Shearm.  & 
Redf.  on  Neg. ,  §  54.  The  cases  cited  by  counsel  for  plaintiff,  we  tliink,  are  not  in  confllict 
with  the  view  we  have  above  expressed.  **' 

In  Atkinson  v.  Newcastle  dt  Gateshead  Water  Works  Co.,  supra,  the  circumstances  and 
the  action  were  very  similar  to  the  principal  case,  except  that  the  defendant's  charter  im- 
posed a  penalty  for  neglect.  Cairns,  L.  C,  said:  "Now,  in  my  judgment,  the  general 
scheme  of  these  water- works  clauses,  and  of  any  act  in  which  they  are  incorporated,  would 
appear  to  be  this :  A  water-works  company  proposing  to  supply  water  to  a  town,  apply  to 
Parliament  for  powers  to  take  certain  spiings  and  land,  and  to  charge  rates  for  the  supply 
of  water,  in  consideration  of  which  powers  being  granted  them  they  enter  into  certain  obli- 
gations. Beside  general  obligations  to  supply  the  town  commissioners  iKith  water  for  publlo 
purposes,  they  enter  into  certain  special  obligations  as  to  fire-plugs,  viz. :  to  keep  the  pipes 
connected  with  those  charged  with  water  at  a  certain  pressure,  and  to  allow  all  persons — not 
any  particular  persons  or  owners  of  particular  houses,  but  all  ))ersons  —  at  all  times  to  take 
water  for  the  purpose  of  extinguishing  fire,  without  making  compensation  for  it.  The  ob- 
ject for  which  the  water  is,  in  such  case,  to  be  used,  Is  a  public  object,  and  to  effect  that 
object  the  company  are  willing  to  accept  the  obligation  to  allow  any  person  to  take  any 
quantity  of  water  gratuitously,  and,  further,  to  keep  the  pipes  from  which  that  water  is  to 
be  taken  charged  at  such  a  pressure  that  the  water  so  taken  may  bo  most  effectively 
employed. 

^*That  this  creates  a  statutory  duty  no  one  can  dispute,  but  the  question  is  whether  the 
Cieation  of  that  duty  gives  a  right  of  action  for  damages  to  an  Individual,  who,  like  tho 
plaintiff,  can  aver  that  he  had  a  house  situate  within  the  company  *s  limits  and  near  to  one 
ef  their  fire-plugs,  that  a  fire  broke  out,  that  the  pipes  connected  with  the  plug  were  nuC 
charged  at  the  pressure  required  by  the  section,  and  that  in  consequence  his  house  was 
burnt  down.  Now,  d  priori,  it  certainly  appears  a  startling  thing  to  say  that  a  company 
vndertaking  to  supply  a  town  like  Newcastle  with  water  would  not  only  be  willing  to  be 
put  under  this  parliamentary  duty  to  supply  gratuitously,  for  the  purpose  of  extinguishing 
Are,  an  unlimited  quantity  of  water  at  a  certain  pressure,  and  to  be  subjected  to  penalties 
for  the  non-performance  of  that  duty,  but  would  further  be  willing  in  their  contract  with 
Parliament  to  subject  themselves  to  the  liability  to  actions  by  any  number  of  hous^oldera 
who  might  happen  to  have  their  houses  burnt  down  in  consequence;  and  it  is,  d  pritiri, 
•quslly  improbable  that  Parliament  would  think  It  a  necessary  or  reasonable  bargain  ts 
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make.  In  the  ooe  ease  tlie  undertakers  would  know  beforehand  what  they  had  to  meet  aa 
(he  ooDseqaenee  of  their  neglect,  they  would  come  under  definite  penalties;  on  the  other 
thej  woold  ▼iitually  become  gratuitous  Insurers  of  the  safety  from  fire,  so  far  as  water  ia 
capable  of  producing  that  safety,  of  all  the  houses  within  the  district  over  which  their 
powers  were  to  extend.** 

His  lordship  then  examined  tiie  penalties  in  the  statute,  some  of  which  were  for  tiie 
benefit  of  the  public  and  others  for  the  benefit  of  the  water-rates  payer,  and  continued: 
*  Apart,  then,  from  authority,  I  should  say,  without  hesitation,  that  it  was  no  part  of  the 
acheme  of  this  act  to  create  any  duty  whidi  was  to  become  the  subject  of  an  action  at  the 
salt  of  indiyiduals,  to  ceate  any  right  In  Individuals  with  a  power  of  enforcing  that  right 
by  action;  but  that  its  scheme  was,  having  laid  down  certain  duties,  to  provide  ;guaranties 
for  the  doe  fuifiUment  of  them,  and  where  convenient,  to  give  the  penalties,  or  some  of 
them,  to  the  peraoos  injured,  but  where  not  convenient  so  to  do,  there  simply  to  iinpose 
paUIc  penalties,  not  by  way  of  compensation,  but  as  a  security  to  the  public  for  the  due 
performan^  of  the  du^.  To  split  up  the  48d  section,  and  to  say  that  in  those  cases  in 
vhich  a  -penaJty  Is  to  go  Into  the  pocket  of  the  Individual  injured  there  is  to  be  no  right  of 
action,  but  that  where  no  penalty  Is  given  to  the  individual  there  is  to  be  a  right  of  action, 
te  to  violate  the  ordinary  rule  of  construction.  There  being  here  In  a  certain  number  of 
caaes  a  penalty  which  the  plaintiff  himself  admits  excludes  the  right  of  action,  the  con* 
dDsfam  is  Irresistible  that  In  the  remaining  cases  also  in  the  same  section  the  legislature 
tntended  to  give  no  right  of  action. 

**  Now,  that  would  have  been  my  opinion  apart  from  authority.  Is  there  then  any  author* 
i^  wblfdi  compels  me  to  depart  from  that  opinion  ?  The  only  case  which  was  dted  to  us  in 
support  of  the  plalntifTs  contention  was  that  of  Couch  v.  Steel,  3  K  &  B.  40S.  There  a  sea- 
man of  a  merdiant  ship  sued  to  recover  damages  for  injuries  sustained  by  him  by  reason 
of  the  omisdon  of  the  defendant,  a  ship-owner,  to  provide  proper  medicines  for  the  ship 
company.  The  declaration  In  that  case  was  not  framed  upon  any  act  of  Parliament,  but 
on  the  argument  of  the  demurrer,  one  of  the  Merchant  Shipping  Acts  was  referred  to  aa 
creatiac  a  duty  in  the  ship-owner  to  provide  cert^n  medicines  for  the  boieflt  of  the  crew« 
and  the  case  was  put  very  much  as  If  there  had  been  a  parliamentary  obligation  to  provide 
a  great  coat  or  some  spedflc  chattel  for  each  particular  member  of  the  ship's  crew.  The 
■ame  act  which  created  the  duty  to  provide  the  medicines  imposed  a  penalty  recoverabla 
by  a  common  infcHmer  for  the  omission  to  perform  that  duty ;  but  It  was  there  held,  that 
BOtwitbatanding  the  imposition  of  the  penalty,  an  action  lay  at  the  suit  of  any  one  of  the 
crew  soffering  special  damage  from  such  omission.  With  regard  to  that  case,  and  the 
effect  of  that  particular  act,  I  will  say  this,  that  If  the  matter  were  brought  before  this 
court  Cor  review  I  should  like  to  take  time  to  consider  whether,  with  reference  to  that  par* 
ticular  act,  that  case  was  rightly  decided.  I  will  not  go  further  than  that,  (or  It  is  unneoea- 
aavy  here  to  enter  Into  that  question,  the  act  of  Parliament  under  which  the  pres^it  action 
is  broofl^t  being  of  a  widely  different  character,  and  one  which  Is  open  to  observations 
wlneh  would  not  apply  to  the  Merchant  Shipping  Act, which  was  before  the  court  in  Couth 
T  SteeU  But  I  must  venture,  with  great  respect  to  the  learned  judges  who  decided  thai 
cnee,  and  particularly  to  Lord  Campbell,  to  express  grave  doubts  whether  the  authoritiea 
dted  by  Lord  Campbkll  justify  the  broad  general  proposition  that  appears  to  have  been 
tbera  laid  down— that  wherever  a  statutory  duty  Is  created,  any  person,  who  can  show 
that  he  has  sustained  Injuries  from  the  non-performance  of  that  duty,  can  bring  an  action 
for  damages  against  the  person  on  whom  the  duty  Is  Imposed.  I  cannot  but  think  that 
that  must,  to  a  great  extent,  depend  upon  the  purview  of  the  particular  statute,  and  the 
language  which  they  have  there  employed,  and  more  especially  when,  as  here,  the  act 
with  which  the  court  have  to  deal  is  not  an  act  of  public  or  general  policy,  but  is  rather  in 
the  nature  of  a  private  legislative  bcu-galn  with  a  body  of  ludertakers  as  to  the  manner  in 
which  th^  will  keep  up  certain  public  works.  The  case  of  Couch  v.  Steel  therefore  is  no 
aathorlty  to  regulate  our  decision  in  the  present  case.  I  am  of  opinion  therefore  that  the 
dftrlarsttnti  dlaclosee  no  cause  of  action,  and  that  the  judgment  of  the  Oourt  of  Exchequer 
moat  be  rsfvened.**   Coccsinur,  G.  J.,  and  Bebtt,  L.  J.,  concurred. 

Uaeema  to  us  that  Vouch  v.  Steel  Is  distinguishable  on  the  ground  that  there  the  obUgn* 
tlon  was  a  general  one,  touching  all  the  inhabitants  of  the  realm,  who  should  choose  to 
**go  down  to  the  sea  In  ships,*'  and  not  restricted  to  particular  persons,  or  the  raeldenf  oC 
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Ibtier  t.  Lookout  WqUt  Co.^  2  Lea,  42,  was  ao  action  against  a  water  company  and  • 
d^t  under  circumstances  similar  to  those  of  the  principal  case.    The  court  said : 

"This  count,  it  will  be  noticed,  does  not  set  out  the  provisions  of  the  charter  of  the  dtf 
oC  Chattanooga  nor  the  stipulations  of  the  contract  between  the  defendants,  upon  which 
their  alleged  dutj  is  assiimart  to  rest.  It  deals  in  conclusions  or  inferences,  not  In  facta 
from  which  the  court  can  draw  Its  own  conclusions.  But  conceding  that  It  rests  the  lia- 
bility of  the  defendants  upon  the  charter  of  the  citj  and  the  contract  between  them  hy 
sufOcient  averment  of  facts,  the  declaration,  *  by  a  fair  and  natural  construction,*  shows 
(liat  the  mains,  pipes  and  plugs  were  the  property  of  the  Lookout  Water  Company.  Tlio 
city  only  has  a  contract  with  the  company,  by  which  the  latter  is  to  furnish  water  in  sutt- 
eient  quantities  to  extinguish  fires.  The  cause  of  action  is  in  suffering  these  mains,  pipes 
And  plugs  to  get  out  of  repair,  and  the  mains  and  pipes  to  become  filled  with  gravel  and 
mud,  so  as  to  obstruct  the  flow  of  water.  The  duty  of  repairing  and  keeping  open  is  prima 
fade  in  the  owner  of  the  property.  The  duty  of  the  city,  as  the  declaration  states^ 
is  *to  use  all  means  at  its  command  *  to  prevent  and  extinguish  fires.  But  the  only 
means  shown  by  the  declaration  to  be  at  its  command  are  the  *  fire  companies,  flra 
engines,  hose,*  etc,  under  Its  control,  and  the  water  when  supplied  by  the  company. 
There  is  no  averment  that  the  dty  failed  to  use  these  means  to  the  best  advantage.  And 
the  general  charges  against  the  defendants  are  the  inferences  of  the  pleader  from  the 
fscts.  In  this  view,  one  cause  of  demurrer  assigned  on  behalf  of  the  city,  that  the  ;decli^ 
nation  shows  that  the  water  company  owned  the  pipes,  etc.,  and  does  not  show  that  tlie 
eoqtract  permitted  the  city  to  exercise  any  control  over  them,  is  well  taken. 

"  One  of  the  learned  counsel  of  the  plaintiff  rests  his  cUent*s  right  of  recovery  upon  *tL 
tortious  breach  of  contract,*  meaning  the  contract  with  the  city ;  the  other,  upon  tlie 
unskillful  and  negligent  performance  of  a  duty  imposed  or  authorized  by  its  charter.  If  It 
be  conceded  that  the  declaration  does  show  a  stipulation  in  the  contract  between  the 
company  and  the  city,  by  which  the  company  was  to  furnish  water  to  extinguish  fires,  and 
A  breach  of  that  contract  by  negligently  allowing  its  pipes  to  become  obstructed,  there  is 
no  averment  that  this  stipulation  of  the  contract  was  to  inure  to  the  benefit  of  any  citizen 
aggrieved,  or  that  the  contract  had  been  assigned  to  the  plaintiff.  The  third  cause  of 
demurrer,  that  the  declaration  does  not  show  that  the  plaintiff  is  a  party,  privy  or  assignee 
of  the  contract,  is,  therefore,  so  far  as  this  aspect  of  the  case  is  concerned,  well  taken. 

"For  another  reason,  even  if  the  city  itself  were  suing,  there  could  be  no  recovery  for 
the  damages  sought  upon  a  breach  of  the  supposed  stipulation.  By  the  law  of  this  Statew 
damages  for  breaches  of  contract  are  only  those  which  are  incidental  to  and  directly 
caused  by  the  breach,  and  may  be  reasonably  supposed  to  have  entered  into  the  contem- 
plation of  the  parties,  and  not  speculative,  accidental  or  consequential  damages.  Tlie 
contract  itself  must  give  the  measure  of  damages,  and  if  it  fails  to  do  so,  the  damages  can 
only  be  nominal.  State  v.  Ward,  0  Ileisk.  100, 132,  and  cases  there  cited.  The  stipulation 
In  question,  conceding  it  to  t>e  as  claimed,  was  to  furnish  water  in  sufficient  quantity  to 
extinguish  fires.  The  measure  of  damages  for  the  breach  of  this  stipulation,  under  the 
rule  that  the  contract  must  give  the  measure,  would  be,  at  most,  the  value  of  the  full 
quantity  of  water  which  ought  to  have  been  supplied  at  the  time,  not  the  accidental, 
speculative  or  consequential  damages  occasioned  by  a  fire,  which  the  company  never  stipu- 
lated to  put  out,  nor  a  forthnri,  of  a  fire  which  '  extended  to  *  plaintiff's  house. 

"  If  we  place  the  right  of  recovery  upon  the  negligent  performance  of  a  duty,  the  difficulty 
will  be  to  connect  any  duty  arising  out  of  the  stipulations  of  the  contract  between  the  city 
and  company  with  the  plaintiff,  and  the  particular  loss  sued  for.  The  stipulation  is  to 
furnish  water.  The  company  has  not  stipulated  to  extinguish  fires.  It  is  not  averred  that 
the  plaintiff  had  the  means  of  using  the  water  for  the  extinguishment  of  the  fire.  Hence* 
to  use  substantially  the  words  of  an  eminent  court,  whatever  benefit  the  plaintiff  would 
have  derived  from  the  water  would  have  come  from  the  city  through  its  fire  department. 
The  most  that  can  be  said  is,  that  the  company  was  under  obligation  to  the  city  to  supply 
the  fire  plugs  with  water;  that  the  city  owed  a  public  duty  to  the  plaintiff  to  extinguish 
the  fire;  that  the  fire  plugs  were  not  supplied  with  water,  and  so  the  city  was  unable  to 
perform  its  duty.  Wo  think  it  clear  that  there  was  no  contract  relation  1)etween  the  plaint- 
iff and  the  company,  and  consequently  no  duty  which  can  be  the  basis  of  a  legal  daim. 
Ver  Park,  C.  J.,  of  Supreme  Court  of  Connecticut,  in  NicHenon  v.  Bridotpint  Hydrauii^ 
Oto.,  4li  Conn.  2& 
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**  Sodk  a  stipulation  as  the  one  in  controversy  cannot  be  construed  as  turning  the  water 
company  into  a  public  ofl&cer«  or  a  contractor  engaged  to  perform  the  duties  of  a  public 
oOoer,  who  is  liable  in  damages  for  negligence  to  any  one  sustaining  special  injury  in  con* 
BBqnenoe  tliereoC.  Bobinaon  r.  OuunberUUn,  34  N.  7.  889.  There  is  no  such  public  office 
known  to  our  laws  as  the  supplying  water  for  the  extinguishment  of  fires. 

*^  There  are  notoriously  some  branches  of  the  law,  the  underlying  principles  of  which 
are  so  unsteady,  and  the  ri|^ts  involved  so  complicated,  that  the  conrts  must  be  content 
to  deal  with  special  cases  as  they  arise.  This  is  notoriously  the  case,  as  the  judges  of  the 
highest  court  of  the  land  have  often  had  occasion  to  say,  with  the  subject  of  State  taxa- 
tion la  the  matter  of  foreign  and  domestic  commerce.  The  liability  of  a  municipal  cor- 
poration for  certain  classes  of  torts  is  another.  *  All  that  can  be  done  with  safety  is  to  de> 
tannine  each  case  as  it  arises.'  Per  Foots,  J.,  in  Hoyd  v.  Mayor  of  N.  F.,  1  Seld.  875. 
The  inclination  of  the  courts  has  been  not  to  press  the  pecuniary  liability  of  municipal  cor- 
porationa,  which  Sa  distinctly  recognized  where  the  duty  is  a  corporate  one,  absolute  and 
pafed,  and  owing  to  an  injured  party,  to  cases  where  a  duty  is  assumed  not  for  the  cor. 
porate  beneOt^  but  the  common  good.  They  have  revised  to  hold  a  city  liable  for  the 
acts  of  its  police  officers  although  they  are  appointed  by  it;  or  for  the  acts  or  negligence 
of  its  agenta  and  employees  in  charge  of  patients  in  a  public  hospital;  for  the  misconduct 
of  the  members  of  its  flre  department;  or  for  the  city*s  own  neglect  to  provide  suitable  en- 
gines or  llrs  apparatus,  or  to  keep  In  repair  public  cisterns,  or  continue  the  supply  of  water 
to  particular  hydrants.  IMIL  on  Mun.  Corp.,  H  788,  774,  775;  Tatnfor  v.  TToreesC^r,  188 
ICsss.  311;  a.  c,  25  Am.  Bep.  90;  Lanting  v.  TooUait  87  Hich.  158;  Wheder  v.  Cincinnati 
19  Ohio  St.  19;  &  c,  8  Am.  Bep.  8fl8.  The  reason  is,  that  the  hazard  of  pecuniary  loss 
ml^it  prevent  the  corporation  from  assuming  duties,  which,  although  not  strictly  cor- 
porate nor  jMsenrinl  to  the  corporate  existence,  largely  subserve  the  public  interest.  The 
sapptying  water  for  the  extinguishment  of  flres  is  precisely  one  of  those  acts  which  bring 
no  profit  to  the  corporation,  but  are  eminently  humanitarian.  To  hold  a  city  responsi- 
ble for  the  loss  of  a  building,  or  of  whole  streets  of  houses,  as  sometimes  happens,  because 
h  might  be  thought,  or  because  in  reality  some  of  its  indispensable  agents  had  been  negli 
gent  of  their  duty,  might  well  frighten  our  municipal  corporations  from  assuming  the 
stsrtliog  risk.  Be  this  as  it  may,  the  present  case,  as  made  by  the  declaration,  falls  under 
no  class  of  recognized  liability/* 

**  Sut  public  officers,  such  as  postmasters,  are  liable  in  damages  to  individuals  for  the 
non-performance  of  their  public  duty.  Bnwnino  v.  Goodc/iiZd,  8  W.  Bl.  906.  So  of  public 
contractors.  Robin»itn  v.  C^amlM^rlairt,  84  N.  Y.  389.  So  of  public  duties,  not  merely 
local,  but  in  the  performance  of  which  sJl  the  Inhabitants  of  the  country  may  have  an  in- 
terest. For  example,  in  Mayor  of  Lyme  Begin  v.  Henley ^  1  Bing.  N.  C.  228,  where  the 
crown  granted  a  borough  in  fee  farm  to  a  corporation,  on  condition  that  they  should  re- 
pair the  sea  shore,  etc.,  and  an  individual  was  injured  by  their  neglect  in  that  respect, 
hdcL,  that  he  oould  maintain  an  action.  Park,  J.,  said:  "We  do  not  go  the  length  of  say- 
ing that  a  stranger  can  take  advantage  of  an  agreement  between  A  and  B.,  nor  even  of  a 
charter  granted  by  the  king,  where  no  matter  of  general  and  public  concern  is  involved; 
bat  where  that  Is  the  case,  and  the  king,  for- the  benefit  of  the  public,  has  made  a  certain 
grsnt,  imposing  certain  public  duties,  and  that  grant  has  been  accepted,  we  are  of  opinion 
that  the  public  may  enforce  the  performance  of  those  duties  by  indictment,  and  Individu- 
sis,  peculiarly  Injured,  by  action."  So,  in  Couch  v.  Steely  supra,  stress  was  laid  on  the 
public  nature  of  the  duty.  The  court  said,  **  the  duty  being  one  of  a  public  nature,  the 
defaulter  would  be  subject  by  the  common  law  to  an  indictment  for  a  breach  of  it,  except 
for  the  parttcolar  mode  of  punishment  by  a  penalty  prescribed  by  the  act.*' 
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Hedenberg  V.  Hedekberg. 

(46  Conn.  80.) 
Executors  and  administrators — foreign  executor — liability  in  another  State. 

A  foreign  ezecator,  who,  after  proof  of  the  will  at  the  place  of  the  testator's 
domicile  in  another  State,  comes  into  Connecticut  to  reside,  bringing^ 
with  him  a  portion  of  the  estate,  cannot  be  made  liable  in  Connecticut,  at 
the  suit  of  a  creditor  of  the  testator,  even  to  the  extent  of  the  property  so 
removed. 

ASSUMPSIT  for  money  had  and  received.    The  opinion  states 
the  point.     The  plaintiff  had  judgment  below. 

K  TT.  Perry  and  O.  Sioddard,  for  defendant. 

C.  Thompson^  contra.  Movable  property  has  no  situs  and  it 
could  not  be  brought  here  and  administered  under  our  law.  Aa 
executrix  cannot  defeat  creditors  by  moving  thus  from  one  State 
into  another.  2  Williams  on  Exrs.  1745;  Tunstally.  Pollard,  11 
Leigh,  1  ;  Marcy  v.  Marcy,  32  Conn.  308  ;  Nicole  v.  Mumford, 
Kirby,  270. 

LooMis,  J.  The  important  legal  question  in  this  case  is,  whether 
a  foreign  executrix,  who  after  tlie  testator's  death  and  proof  of  his 
will  at  the  place  of  his  domicile  in  another  State,  comes  into  this 
State  to  reside,  and  brings  with  her  a  portion  of  the  property  belong- 
ing to  the  deceased,  can  be  sued  here  in  an  action  at  law  at  the 
instance  of  a  creditor  and  made  liable  to  the  extent  of  the  property 
so  removed  ? 

The  principles  adopted  by  Chief  Justice  Williams  in  giving 
the  opinion  in  Holcoinb  v.  PJielpSy  IG  Conn.  127,  as  well  as  the  pre- 
ponderance of  legal  authorities  elsewhere,  will  compel  us  to  answer 
this  question  in  the  negative.  We  cite  from  the  opinion  on  page 
137.  '•'The  case  of  Campbell  v.  Tousey,  Executor  of  Booth,  7  Cow, 
64,  was  also  relied  on  by  the  plaintiff.  There  the  plaintiff  having 
a  debt* against  Booth's  estate,  sued  Tousey  as  executor  de  son  tort, 
and  proved  that  he  had  assets  in  his  hands  in  New  York  brought 
from  Pennsylvania.  The  defendant  proved  that  he  was  duly 
appointed  executor  of  Booth,  and  found  the  will  in  that  State, where 
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the  deceased  liyed.  He  also  bad  received  debts  due  to  Booth  in 
the  State  of  New  York,  and  he  was  held  liable  for  all  the  assets 
brought  into  the  State  of  New  York  which  had  not  been  applied  in 
a  due  coarse  of  administration.  The  doctrine  of  this  case,  and 
similar  decisions  in  Pennsylvania,  is  attacked  by  Judge  Stoky,  who 
sajs  Hhere  is  Tery  great  difficulty  in  supporting  these  decisions,  to 
the  extent  of  making  the  foreign  executor  or  administrator  liable 
here,  for  assets  received  by  him  abroad  in  his  representative  charac- 
ter, and  brought  here  by  him.  It  will  bo  found  exceedingly  diffi- 
enlt  to  cite  any  authority,  at  common  law,  in  support  of  such  a 
doctrine.'  Story's  Confl.  of  Laws,  §  514.  On  the  other  hand,  says 
this  learned  commentator,  there  are  other  American  authorities 
which  indicate  a  very  different  doctrine.  The  modern  English 
authorities  are  to  the  same  effect.  They  fully  establish  the  doctrine 
that  if  a  foreign  executor  or  administrator  brings  or  transmits 
property  here,  which  he  has  received  under  the  administration 
abroad,  or  if  he  is  personally  present,  he  is  not. either  personally, 
or  in  his  representative  capacity^  liable  to  a  suit  here ;  nor  is  such 
property  liable  here  to  creditors,  but  they  must  resort  for  satisfaction 
to  the  forum  of  the  original  administration." 

Though  the  facts  m  the  above  case  are  not  identical  with  those 
of  the  case  we  are  considering,  yet  they  are  sufficiently  alike  to 
render  the  principles  above  mentioned  applicable.  In  both  cases 
the  domicile  of  the  testator  and  his  property  were  in  New  York  at 
the  date  of  his  death,  and  both  the  creditors  and  debtors  of  the 
estate  then  resided  there,  and  the  property  was  subsequently 
removed  to  this  State.  In  the  case  cited  the  estate  had  been  fully 
administered  according  to  the  laws  of  the  State  of  New  York, 
which  furnished  an  independent  ground  of  defense  not  applicable 
in  the  case  at  bar,  but  in  the  opinion  the  decision  was  placed,  not 
upon  this  ground  alone,  but  in  part  upon  the  general  principles 
referred  to. 

The  counsel  for  the  plaintiff  in  the  argument  conceded  that  the 
general  proposition  of  law  as  laid  down  by  Judge  Story  in  his  Con- 
flict of  Laws,  cited  in  the  above  opinion,  would  prevent  a  recovery 
in  this  action,  but  he  relied  upon  Marcy  v.  Marcy^  32  Conn.  308, 
as  establishing  for  this  State  another  doctrine.  Judge  Butler,  in 
hii  able  opinion  in  that  case,  did  revise  the  definition  of  an  execu- 
tor de  son  torl^  and  vigorously  controverted  the  proposition  that  an 
executor  appointed  and  qualified  in  another  State  couKl  })c  such  a 
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stranger  to  the  assets  of  his  testator  situated  in  this  State  as  to 
become  a  wrongful  intermeddler  when  he  removed  or  collected 
them  here  without  first  taking  out  administration  here,  and  he 
held  that  a  foreign  executor  who  comes  into  this  State  to  collect 
debts  or  secure  the  property  of  his  testator  is  liable  to  a  creditor  in 
this  State  to  the  extent  of  the  assets  so  received.  But  we  fail  to 
discover  any  evidence  of  an  intention  to  deny  the  doctrine  of  Judge 
Story  as  cited  by  Judge  Williams,  or  to  approve  the  doctrine  of 
Campbell  v.  Tousey.  Indeed,  as  to  the  last  case  he  says,  on  page 
315,  ^Mt  has  been  questioned  on  both  the  points  involved  m  it,  and 
is  not  now  an  authority  in  the  St£^e  of  New  York,  for  the  princi* 
pies  adopted  in  later  cases  are  irreconcilable  with  it/' 

It  is  to  be  observed  that  one  of  the  points  in  Camphell  v.  Tousey 
involved  the  identical  doctrine  on  which  the  plaintiff  relies  for  a 
recovery  in  this  case.  But  it  is  further  claimed  in  behalf  of  the 
plaintiff,  that  if  we  make  an  executor,  appointed  in  another  State, 
liable  on  account  of  assets  collected  here,  we  must  logically  ad vanco 
the  law  so  as  to  make  him  liable  for  all  assets  removed  into  this 
State.  It  seems  to  us  there  is  a  clear  and  reasonable  ground  for 
distinction  between  the  two  cases.  In  the  present  case  the  juris- 
diction of  the  New  York  court  had  actually  attached  to  all  the 
property  in  question  and  was  necessarily  exclusive,  and  the  execu- 
trix had  become  accountable  for  it  in  the  foreign  forum,  while  in 
the  other  case,  though  the  executor  in  Massachusetts  had  such  a 
title  that  his  act  of  receiving  the  debts  due  here  was  not  wrongful, 
yet  the  jurisdiction  of  the  Massachusetts  court  had  never  actually 
and  exclusively  attached  to  the  uncollected  debts  due  here.  It 
was  still  necessary  in  some  way  to  invoke  the  aid  of  our  own  laws 
to  recover  the  assets.  Until  actually  recovered  and  fully  adminis- 
tered under  the  law  of  the  forum,  a  creditor  hero  would  have  been 
entitled  to  ancillary  administration,  or  as  a  substitute  for  that,  he 
could  bring  a  suit  here  against  the  executor  and  appropriate  the 
property  toward  the  payment  of  his  debt. 

In  Upton  V.  Hubbard,  28  Conn.  285,  Judge  Ellsworth  says:  — 
"  An  executor  gets  such  a  title  to  chattels  which  are  within  the 
State  of  the  decedent's  domicile,  that  they  can,  in  case  of  being 
stolen  or  lost,  bo  reclaimed  by  the  executor  as  his  own  property 
and  in  his  own  name.  The  domicile  of  a  person  in  life,  wherever 
he  is,  by  a  legal  fiction  draws  the  property  to  himself,  so  that  he  is 
said  to  be  possessed  of  it  there ;  but  this  is  not  true  when  the 
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»WDer  dies,  having  no  longer  any  place  of  domicile.  A  statute 
representatiTe  does  not  universally  succeed  by  legal  operation  to 
his  title  and  possession,  but  as  such  he  takes  the  property  only 
which  is  within  the  State.  If  he  is  the  principal  representative, 
each  as  the  principal  executor  or  administrator,  or  is  a  legal 
assignee,  and  wishes  to  obtain  the  property  which  is  abroad,  he 
must  go  there,  and  by  an  ancillary  administration  or  appointment 
get  authority,  or  employ  some  one  else  to  do  so  in  his  own  name, 
And  remit  what  he  receives  to  the  principal  executor,  etc.  If 
indeed  the  principal  executor  or  assignee  go  there  himself,  and 
without  acquiring  local  authority,  collects  a  debt  or  receives  prop- 
erty belonging  to  the  estate,  it  is  well  enough,  wo  suppose,  if  the 
creditors  or  legatees  there  do  not  interpose  and  object ;  for  in  such 
A  case  the  same  end  is  accomplished  which  could  be  reached 
through  an  ancillary  administration,  and  the  law  does  not  require 
any  unnecessary  formality  and  expense,  but  looks  at  the  substance 
of  the  thing." 

The  above  extract,  while  it  contains  a  very  clear  statement  of  the 
law  as  it  IS  accepted  in  this  State,  furnishes  by  suggestion  a  good 
ground  for  distinguishing  as  to  the  liability  of  a  foreign  executor, 
between  a  case  where  the  assets  are  brought  into  this  state  after  the 
death  of  the  testator  and  proof  of  his  will  in  another  State,  and  a 
ease  where  it  is  necessary  to  come  into  this  State  to  secure  them. 

But  the  counsel  for  the  plaintiff  further  suggests,  that  to  deny 
A  remedy  in  such  a  case  as  this  will  open  a  wide  door  for  fraud  and 
injustice,  by  enabling  foreign  executors  who  have  not  fully  admin- 
istered their  estates  to  take  the  property  and  remove  into  another 
State  in  fraud  or  in  defiance  of  the  rights]of  creditors.  While  we 
confess  that  we  do  not  like  this  aspect  of  the  defendant's  case,  yet 
it  is  a  pertinent  suggestion  in  reply,  to  say  that  it  is  to  be  presumed 
that  such  laws  are  in  force  in  New  York  as  furnish  a  reasonable 
security  to  the  parties  in  interest,  and  that  the  plaintiff  by  the  use 
of  due  diligence  and  through  the  aid  of  legal  process  might  in 
some  form  have  had  a  remedy.  And  here  we  remark  that  the  find* 
ing  shows  that  after  the  will  was  proved  both  the  plaintiff  and 
defendant  continued  to  reside  for  about  two  years  in  the  place  of 
the  testator's  domicile  before  the  defendant  removed  any  of  the 
assets  into  this  State;  and  the  plaintiff  continued  to  reside  there 
•ome  nine  years  longer  before  he  came  to  this  State  to  invoke  the 
mid  of  our  courts,  having  never,  so  far  as  appears,  sought  the  aid  of 
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his  own  courts.    It  is  possible,  however,  that  this  may  be  explained 
without  imputing  laches  to  the  plaintiff. 
[Omitting  an  unimportant  consideration.] 

In  this  opinion  the  other  judges  concurred. 


Ph(bkix  Mutual  Lifb  Insurakoe  Ca  t.  Duhhajc. 

(46  Conn.  79J 

Jmuranee  ^  ^fe  —  effect  of  dworce  on  ownerMp  of  poHcp  tuusd  to  w^s  0m 

hwband's  life, 

A  basband  procared  the  issue  and  delirerj  to  his  wife  of  a  lawful  policy  on 
bis  life  payable  to  her  for  her  sole^use,  or  in  case  of  her  death  before  hie, 
to  their  children.  Seven  je^rs  later  she  procured  a  divorce  from  him.  She 
always  had  the  custody  of  the  policy,  but  the  husband  paid  all  the  prefhi- 
urns,  except  the  last  one  before  the  divorce,  which  she  paid.  Afterward, 
without  his  knowledge,  she  surrendered  the  policy,  and  took  a  like  paid-up 
policy.  The  husband  died  after  her,  and  there  were  never  any  children. 
Held^  that  her  representatives  were  entitled  to  the  insurance. 

BILL  of  interpleader  on  a  claim  for  insurance  moneys.  On  the 
18th  of  January,  1867,  Charlas  McCammon  procured  from 
the  Phoonix  Mutual  Life  Insurance  Company,  a  policy  of  insurance 
on  his  life,  for  the  sole  and  separate  use  of  his  wife,  and  payable  to 
her  on  his  death,  and  to  their  children  in  case  of  her  death  before 
his.  The  policy  was  delivered  to  and  always  held  by  her.  He  paid 
the  premiums  up  to  January  18,  1873,  and  she  paid  that  of  Jan- 
uary 18,  1874.  On  the  15th  of  August,  1874,  she  procured  a 
lawful  divorce  from  him,  and  in  October,  1874,  she  remarried  Rey- 
nolds. On  the  12th  of  January,  1875,  without  the  knowledge 
or  consent  of  McCammon,  slie  surrendered  the  policy  to  the  com- 
pany and  procured  a  paid-up  policy,  of  like  tenor,  on  which  she 
paid  the  annual  interest  until  January  12,  1877.  The  interest  due 
on  the  latter  date  was  paid  by  McCammon's  executor,  Babcock, 
December  29,  1876,  and  he  received  the  renewal  receipt.  On  the 
10th  of  January,  1877,  Mrs.  Reynolds'  husband  and  admmistrator 
tendered  the  amount  due  and  demanded  the  renewal  receipt  from 
the  company.  Mrs.  Reynolds  died  February  11,  1876,  and  Mo 
Gammon  died  March  7, 1877.  There  was  no  issue  of  the  marnaga 
The  case  was  reserved. 
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£•  Ghodmatif  for  petitioners. 

C  E.  PerkinSf  for  Babcock.    The  question  is,  whether  the  estate  of 
Charles  McCammon,  the  insured,  shall  have  the  amount  of  the  polio; 
or  whether  it  shall  go  to  the  second  husband  of  Mrs.  McCammon.    It 
aeems  a  little  curious  that  McCammon  should  have  been  paying  pre* 
mimns  on  his  own  life  for  the  benefit  of  his  wife's  second  husband. 
Certainly  no  such  intention  existed  in  the  minds  of  any  of  the  parties 
to  the  contract.    There  is  no  reason  or  justice  in  it>  and  the  court  will 
not  so  hold  unless  obliged  to  do  so  by  some  very  clear  rule  of  law. 
The  law,  howeyer,  is  clearly  the  other  way.     It  is  well  settled  that 
if  HoCammon  insured  his  life,  payable  to  his  wife  if  she  survived 
him,  and  she  died  before  him,  the  policy  would,  by  her  death,  be- 
come payable  to  him.     Conn,  Hut.  Life  Ins,  Co,  y.  Burronghs^  34 
Conn.  305  ;  Chapin  y.  FeiOowes,  36  id.  132  ;  a.  c,  5  Am  Bep.  49.    It 
will  not  bo  denied  that  if  I  obtain  insurance  on  my  life,  my  estate 
can  reooyer  the  amount  even  though  the  policy  is  not  in  terms  pay- 
able to  me  or  my  representatives.    If  it  is  made  payable  to  another 
if  he  survives  me,  and  he  dies  before  me,  that  clause  becomes  in- 
operative, and  the  policy  is  still  payable  to  me  as  if  that  clause  were 
not  contained  in  it.    This  is  only  applying  to  policies  the  same  rules 
of  construction   applicable   to  deeds,  wills  and  other  contracts. 
Oambs  t.  Covenant  Mut  Life  Ins.  Co,,  15  Mo.  44 ;  Kerman  v.  How* 
ard,  23  Wis.   108 ;  Mut,  Benefit  Life  Ins,  Co,  v.  AtwoocTs  Adin% 
24  Qratt  497  ;  s.  c,  18  Am.  Bep.  652.     The  object  of  these  poli- 
cies is  to  provide  for  the  family  of  the  deceased,  and  not  for  some 
other  family.     Continental  Life  Ins.  Co.  v.  Palmer,  42  Conn.  60 ; 
&  c,  19  Am.  Bep.  530.    The  court  held  that  the  avails  of  such  a 
policy,  if  not  affected  by  any  statute,  are  substantially  to  be  dis- 
posed of  like  intestate  estate  of  the  insured.    This  is  no  doubt  in 
accordance  with  the  intent  of  McCammon  when  he  obtained  the 
policy  and  paid  the  premiums,  and  the  law  will  'interpolate  in  the 
contract  a  provision ''  to  that  effect.    It  is  held  in  all  the  cases 
where  a  debtor  insures  his  life  payable  to  a  creditor,  and  pays  the 
premiums,  he  is  entitled  to  the  policy  if  he  pays  the  debt.     Court* 
enay  v.  Wrighty  2  Giff.  337  ;  Morland  v.  Isaac^  20  Beav.  389.     No 
principle  can  be  better  settled  than  that  the  avails  of  a  "poWaj  ought 
to  go  to  the  person  who  applied  for  the  policy  and  paid  the  premiumsi 
The  only  cases  where  any  exceptions  are  made  to  this  rule  are, 
where  the  policy  is,  by  its  terms,  payable  absolutely  to  some  othei 
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person,  or  where  by  statute  it  goes  to  the  surviving  widow  or  chil- 
dren. The  provision  as  to  children  is  of  no  consequence,  because 
there  were  none.  The  surrender  of  the  policy  by  Mrs.  Beynolds 
and  her  husband,  and  the  reissue  of  a  paid-up  policy,  without  the 
knowledge  or  consent  oC  McCammon,  cannot  change  the  rights  of 
the  parties.  Chapin  v.  Fellows,  36  Conn.  132  ;  s.  c,  5  Am.  Hep. 
19 ;  lAmon  v.  Phcsnix  MuL  Life  liis.  Co^  38  Conn.  294 ;  Norwood- 
V.  Guerdon,  60  111.  253. 

ff.  0.  Robinson,  for  Dunham. 

Pardee,  J.  The  petitioners'  charter,  granted  in  1851  (3  Private 
Acts,  611),  provides  **  that  policies  of  insurance  issued  by  said  com* 
pany  on  the  life  of  any  person,  expressed  to  be  for  the  benefit  of  a 
married  woman,  whether  the  same  be  effected  by  herself  or  her 
husband,  or  by  any  other  person  in  her  behalf,  shall  inuro  to  her 
separate  use  and  benefit,  and  that  of  her  and  her  husband's  chil- 
dren, if  any,  as  may  be  expressed  in  said  policies,  independently  of 
her  husband  and  his  creditors  and  representatives,  and  also  inde- 
pendently of  any  other  person  effecting  the  same  in  her  behalf,  his 
creditors  and  representatives." 

By  virtue  of  this  provision  the  husband  is  enabled  to  make  in  a 
specified  manner  a  lawful  gift  to  his  wife,  for  her  sole  and  separate 
use  and  benefit,  irrespective  of  the  claims  of  his  creditors.  Mr. 
McCatnmon  bought  of  the  petitioners  their  agreement  to  pay  at  his 
death  a  fixed  sum  to  and  for  the  sole  use  and  benefit  of  his  wife> 
and  delivered  the  policy  to  her.  There  was  then  a  valid  contract 
between  herself  and  the  company ;  she  held  a  chose  in  action,  sub* 
ject  to  the  principles  governing  other  agreements  involving  pecu- 
niary obligations.  If  the  amount  expressed  in  the  policy  had  been 
made  payable  to  her  without  condition,  she  would  at  once  have  be- 
come the  owner  of  a  valuable  property,  which  she  was  permitted,  both 
by  the  special  law  and  the  declaration  of  the  husband,  to  hold  in- 
dependently of  him  ;  of  an  interest  which  she  could  sell  or  assign, 
either  absolutely  or  by  way  of  security;  one  which,  upon  herdeath, 
would  pass  to  her  legal  representatives  as  would  any  other  sole  and 
separate  estate.  It  is  true  that  the  gift  to  Mrs.  McCammon  was 
made  subject  to  a  condition  subsequent ;  if  issue  had  survived,  the 
amount  would  have  been  payable  to  such  issue  ;  but  as  no  child 
was  ever  born  to  either  of  them,  the  condition  became  void,  and 
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maj  be  laid  ont  of  cousidcratioD.     Holding,  then,  the  first  policy 
ua  of  her  sole  and  separate  property,  she  had  the  right  to  exchange 
it  for  the  second.    For  this  last  she  paid  the  entii*e  consideratioa 
And  the  annual  premium  sare  one.    Thus  she  purchased  insurance 
upon  Mr.  McCammon's  life  solely  for  her  own  benefit,  and  paid  for 
it  from  her  separate  estate.     And  although  it  is  true  thai  upon  a 
change  of  purpose  he  could  have  made  the  gift  of  the  first  policy 
▼alueless,  so  far  as  his  own  action  was  concerned,  by  omitting  to 
pay  the  annual  premiums  necessary  to  keep  it  in  force,  it  is  difficult 
to  perceive  upon  what  principle  his  legal  representatives  can  now 
retract  and  resume  in  behalf  of  his  estate  a  valid  gift  made  by  him 
to  his  wife.    It  is  suggested  in  argument  that  it  is  a  strange  con- 
clusion of  law  that  the  first  husband  should  pay  money  of  which 
the  second  should  havB  the  benefiL     But  to  this  ]>ossibility  all  gifts 
from  husbands  to  and  for  the  sole  and  separate  use  of  wives  are 
exposed  ;  the  marriage  tie  is  dissoluble  by  death  or  divorce  ;  neither 
the  dying  nor  the  divorced  husband  can  control  the  ultimate  des- 
tination of  the  sole  estate  of  the  surviving  or  separated  wife. 

In  Qmn.  Mut,  Life  Ins.  Co.  v.  BurraugJiSf  34  Conn.  305,  the  policy 
was  in  favor  of  one  Mrs.  Kendall ;  she  pledged  it  for  borrowed 
money,  and  died  ;  her  husband  died  four  days  later  ;  a  child  sur- 
vived them.  The  contest  was  between  that  child  and  the  pledgee. 
It  was  determined  that  by  the  terms  of  the  policy  the  mother's  in- 
teieet  ceased,  and  that  of  the  child,  which  was  before  contingent, 
became  fixed  and  certain  by  the  death  of  the  mother  before  that  of 
the  father,  and  that  the  mother  could  not  by  the  pledge  defeat  the 
right  of  the  child.  In  Chapin  v.  Felhwes^  36  Conn.  132  ;  8.  o.,  5 
Am.  Bep.  49,  the  mother  died,  her  husband  and  child  surviving. 
After  her  death  he  surrendered  the  policy,  took  out  another  for 
the  same  amount  in  his  own  name  and  for  his  sole  benefit,  and 
within  two  years  died  insolvent,  leaving  children.  The  coatest 
was  between  his  creditors  and  his  children  for  the  tund.  It  was 
held  that,  upon  the  death  of  the  mother  previous  to  that  of  the 
husband,  the  policy,  by  its  terms,  immediately  became  payable  to 
the  children,  and  was  so  payable  at  the  death  of  the  father.  In 
QmiinetUal  Life  Ins.  Co.  v.  Palmer^  42  Conn.  60  ;  8.  c,  19  Am. 
B^.  530,  the  wife  died,  husband  and  children  surviving;  one  of  the 
children  died,  leaving  a  child ;  subsequently  the  husband  died. 
The  effort  was  to  exclude  this  grandchild  from  participating  in  the 
fond.  It  was  decided  that  a  transmissible  interest  vested  in  the 
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ohildren  upon  the  issuing  of  the  policy,  and  that  the  grandchild 
took  by  descent  the  interest  of  the  parent 

The  policy  in  each  of  these  cases  contained  the  proyiso  in  behalf 
of  the  children,  and  in  each  case  children  surviyed.  The  respective 
wives  had  received  conditional  srifts.  At  no  moment  was  either  of 
them  in  a  position  to  deal  with  her  policy  as  its  absolute  owuer. 
In  each  case  an  event  occurred  which  put  an  end  to  any  interest  in 
her  or  in  her  estate  in  the  fund.  In  each  case  the  duty  of  the  court 
was  to  enforce  the  proviso  in  favor  of  children,  and  whatever  is 
said  in  either  of  them  as  to  the  nature  or  extent  of  the  interest  of 
the  wife  in  her  policy,  is  to  be  understood  as  said  of  it  in  instances 
where  there  are  children,  and  not  as  determining,  where  a  policy  iB 
made  payable  without  condition  to  the  sole  and  separate  use  of  the 
wife,  in  instances  where  there  are  no  children,  that  she  takes  no 
interest  unless  she  survives  her  husband. 

The  Superior  Court  is  advised  that  the  amount  due  upon  the 
policy  should  be  paid  to  the  representative  of  the  estate  of  Lydia 
S.  Reynolds ;  the  payment  by  Charles  McCammon  of  t*^4.50  on 
December  29,  1876,  on  the  policy,  with  interest  thereon,  to  be 
deducted  and  paid  to  the  representative  of  his  estate. 

Inhrest  deductedU 

In  this  opinion  the  other  judges  concurred. 


Jabvis  v.  Wilsok. 

(40  ConiL  QO.) 

JUffoUabU  inttrumerUs-^biU  of  exchange  —  arder — oral  aeoepianee '-^  d^emm 

of  no  fande. 

An  order  by  A.  on  B.  to  pay  to  G.  and  charge  to  A.  is  a  bifl  of  exchange ;  *  may- 
be accepted  orally  ;  and  the  acceptor  cannot  defend  hy  reason  of  want  of 
funds  of  the  drawer  in  his  hands. 

ASSUMPSIT.    The  opinion  states  the  facts.     The  plaintiff  had 
judgment  below. 

*  See  Corbett  t.  Oark  (45  Wis.  403),  80  Am.  Bep.  701. 
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Jarris  ▼.  WUboil 
C.  E,  Perkins  and  8.  F.  Jones f  for  plaintiff  in  error. 
Jf.  B.  Wssl,  for  defendant  m  error. 

LooMis,  J.  On  the  8th  of  July,  1874,  one  William  Mnrphy 
owed  the  plaintiff  $189.20,  and  drew  his  order  on  the  defendant  in 
fiivor  of  the  plaintiff  in  writing  as  follows : 

''Kr.  A.  M.  Wilson.  Please  pay  Joseph  Jarvis  one  handred  and 
eighty-nine  dollars  and  twenty  cents,  and  charge  the  same  to  me. 

William  Murphy.*' 

Knrpliy,  who  was  then  and  had  been  for  sometime  in  the  em- 
ploy of  the  defendant,  had  been  authorized  by  the  latter  to  draw 
orders  in  faTor  of  his  workmen,  of  whom  the  defendant  knew  the 
plaintiff  to  be  ona 

The  aboTO  order  was  duly  presented  for  acceptance  to  the  defend- 
ant on  the  same  day  that  it  was  given,  and  the  defendant  said  it  was 
good,  and  Terbally  promised  to  pay  it.  It  afterward  appeared  that 
there  was  in  fact  dae  from  the  defendant  to  the  drawer  only 
$144.94,  and  therenpon  the  defendant  refased  to  pay  the  plaintiff 
as  he  had  before  agreed.  The  court  below  upon  these  facts  held  the 
defendant  liable  for  the  full  amount  of  the  order.  We  think  the 
judgment  must  stand  against  all  the  objections  urged  in  behalf  of 
the  defendant. 

The  defendant  claims,  in  litmne,  that  his  undertaking  cannot  be 
r^;arded  as  subject  to  the  rules  applicable  to  bills  of  exchange,  but 
must  be  treated  as  a  mere  promise  to  pay  money.  But  we  do  not 
see  why  it  does  not  contain  every  essential  element  of  the  most 
approTed  definition  of  a  bill  of  exchange.  It  is  a  written  order 
from  Murphy,  addressed  to  the  defendant,  requesting  him  to  pay 
the  plaintiff  a  certain  sum  of  money  therein  named.  1  Bouv.  Law 
Diet,  Bia  of  Exclmnge;  Byles  on  Bills,  67  ;  Story  on  Bills,  §§  3, 
37,40;  Edwards  on  Bills  and  Notes,  150;  \Si3»/6rn  R.  R.  Co.  y. 
Benedict,  15  Gray,  292  ;  Kendall  v.  Oalvin,  15  Me.  131 ;  Michigan 
Ins.  Co.  T.  Leavenworth^  30  Yt.  12. 

But  conceding  the  order  to  be  a  bill  of  exchange,  the  defendant 
further  claims  that  he  is  not  liable,  because  his  acceptance  was 
only  by  parol,  when  it  should  have  been  in  writing. 

It  IS  trae,  as  a  general  rule,  that  to  make  one  liable  as  a  party  to 
a  bill  or  note  his  name  should  appear  thereon  under  his  own  hand 
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or  that  of  his  agent  A  wise  policy  may  also  require  that  the 
iiability  of  an  acceptor  should  not  depend  on  parol  evidence,  and 
recognizing  this,  some  States  have  already  changed  the  rule  of  the 
•common  law  as  to  an  acceptor  of  a  bill  of  exchange.  In  New  York 
it  is  required  by  statute  that  the  acceptance  should  be  in  writing, 
and  there  is  a  similar  statute  in  England  as  applicable  to  an  inland 
WIL  But  where  there  is  no  statute  to  control,  the  rule  is  quite 
■general,  both  in  England  and  in  the  United  States,  that  an  accept- 
.ance  of  a  bill  of  exchange  may  be  by  parol.  1  Swift's  Dig.  424 ; 
Story  on  Bills,  §§  242,  243,  246  ;  1  Pars,  on  Cont.  267 ;  Edwards 
on  Bills  and  Notes,  409;  Dunovan  v.  Flynn,  118  Mass.  539; 
JSpaulding  v.  A7idrews,  48  Penn.  St.  411. 

The  statute  of  frauds  does  not  apply  to  such  an  undertaking. 
One  reason  may  be  that  the  acceptor  is  regarded  as  the  piimaiy 
debtor,  and  his  acceptance  is  an  undertaking  not  merely  to  pay  a 
debt  due  from  the  drawer  to  the  payee,  but  to  pay  his  own  debt  to 
the  drawer. 

But  in  this  case  the  defendant  relies  on  the  fact  that  when  he 
accepted  the  bill  he  had  not  in  his  hands  sufficient  funds  of  the 
drawer  to  pay  the  amount  required,  and  contends  that  the  accept- 
ance should  therefore  either  be  considered  within  the  statute,  or 
•should  be  held  void  for  want  of  consideration.  This  objection 
ignores  the  fundamental  principle  that  the  acceptance  admits 
•every  thing  essential  to  the  validity  of  the  bill,  and  that  want  or 
failure  of  consideration  cannot  be  shown  in  a  suit  by  the  payee 
against  the  acceptor.  The  presumption  is  that  every  bill  of 
exchange  is  drawn  on  account  of  some  indebtedness  from  the 
drawee  to  the  drawer,  and  that  the  acceptance  is  an  appropriation 
of  the  funds  of  the  latter  in  the  hands  of  the  former.  The  rule  of 
jaw  is  not  unjust  that  prevents  the  acceptor  from  showing  as  a 
defense  against  a  suit  by  the  payee  a  want  of  funds  of  the  drawer 
in  his  hands,  for  it  was  his  duty  to  ascertain  before  he  accepted 
"the  bill  whether  he  owed  the  drawer  that  amount  This  was 
exclusively  within  his  knowledge,  but  the  plaintiff  had  no  means 
of  knowing  how  the  fact  was,  and  he  had  a  nght  to  assume  that 
'i:he  defendant  would  not  accept  the  bill  unless  he  had  funds  of  the 
'drawer  sufficient  to  make  good  the  acceptance.  Fis/ier  v.  Beck^ 
moith,  19  Vi  31 ;  Arnold  v.  Sprague,  34  id.  402  ;  U.  S.  v.  Bank  oj 
Metropolisy  15  Pet.  377  ;  Grant  v.  Ellicott,  7  Wend.  >J27  ;  Hoffman 
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▼.  Bant  of  Milwauheey  12   WalL  181  ;  Para,  on  Notes  and  BUIb^ 
•23 ,  1  Dan.  on  N^.  Inst  135. 

There  is  no  error  in  the  judgment  complained  oil 

In  this  opinion  the  other  judges  concurred. 


HoDODOv  T.  Nbw  Haven  akd  Hartfobd  Railroad  Oo. 

(46  Oonn.  2]IL) 
Cbrrtor— itoiiMrif  at  port — demurrage  r^  detention  bf  iee:, 

A  coBtnet  to  dellTer  freight  at  a  port  implies  at  a  wharf  or  other  oonTenient"'- 
er  cmtomaiy  plaee  of  dieehaige,  and  where  a  master  was  unable  to  bring  : 
his  vessel  to  an j  wharf  for  several  da/s  on  account  of  ice,  held^  that  he  ^ 
not  entitled  to  demurrage  for  such  delaj,  although  he  notified  the  oon»^' 
!»  and  although  the  consignee  made  a  way  through  the  ice  for  another 

« 

ASSUMPSIT  for  demurrage.     The  case  is  stated  in  the  opinion^ 
The  defendants  had  judgment  below. 

R,  S.  Pickett,  for  plaintiff,  cited  Abbott  on  Shipping,  811 ;  Par* 
•ons  on  Shipping,  314;  Haaman  v.  Oaudolph,  1  Holt's  N.  P.  35,  38; 
BandaU  t.  Lynch,  2  Gamp.  SbH,  355;  Philadelphia  d  Reading  R, 
JZ.  Oo.  T.  Northam,  2  Benedict,  \,  5;  Keen  y.  Audenretd,  5  id.  535;. 
Lake  7.  Burdy  38  Conn.  536. 

0»  H.  Watrous,  contra. 

Pardbe,  J.     This  is  an  action  of  assumpsit  for  demurrage. 

On  or  about  December  14th,  1876,  the  plaintiff  received  on  board 
of  a  Tcssel  at  Baltimore  a  cargo  of  coal  consigned  to  the  defend* 
ants  at  New  Haven,  at  which  port  he  reported  himself  on  the  24th 
of  December,  and  asked  for  a  berth  in  which  to  discharge;  but  h<i 
did  not  come  to  any  dock,  for  the  reason  that  the  ice  was  so  thick 
that  he  could  reach  no  wharf  in  the  harbor  unless  through  open- 
ings made  bj  steam  tugs  or  otherwise,  before  the  19th  of  January^ 
1877.  Between  these  dates  the  defendants  daily  broke  a  passage 
ftxongh  which  they  towed  vessels  to  and  from  their  own  docks* 
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On  the  day  of  the  plaintiff's  arrival  they  opened  a  passage  and 
iowed  through  it  vessels  loaded  with  coal  consigned  to  themselves 
which  had  arrived  prior  to  that  day;  and  when  his  turn  came  thej 
opened  a  passage  for  and  towed  his  vessel  to  their  dock.  The  ice 
delayed  him  four  days,  and  for  this  ho  demands  damages.  The 
defendants  had  a  judgment. 

Passing  the  question  made  as  to  the  power  of  the  person  signing 
the  bill  of  lading,  and  assuming  for  the  purposes  of  the  case  that 
the  defendants  were  bound  by  his  act,  still  the  plaintiff  is  not  enti* 
tied  to  a  judgment  He  undertook  to  deliver  the  coal  at  the  port 
of  New  Haven;  and  twenty-four  hours  after  his  arrival  at  that 
port  and  notice  thereof  to  the  defendants,  they  were  to  have  for  the 
reception  of  the  cargo,  one  day  for  every  hundred  tons  thereof; 
^ter  which  they  were  to  pay  demurrage. 

Upon  notice  to  the  defendants  of  tho  arrival  of  the  plaintiff's 
Tessel  at  New  Haven  it  was  their  duty  to  be  ready  to  receive  the 
coal,  or  designate  some  wharf  or  other  proper  place  where  it  could 
be  deposited  in  a  reasonable  time.  They  failing  in  this  duty»  it 
was  the  right  of  the  plaintiff  to  treat  the  contract  as  broken,  and 
deposit  the  coal  at  the  usual  place,  if  there  was  any  such,  or  pro- 
cure  one  at  their  expense.  The  contract  to  deliver  at  the  port  of 
New  Haven  implies  more  than  bringing  the  vessel  into  water  within 
a  line  drawn  across  the  mouth  of  the  harbor ;  in  the  absence  of 
any  special  provision  and  of  any  custom  to  dischargo  into  lighters, 
it  imports  that  the  carrier  is  to  bring  his  vessel  to  some  wharf,  or 
convenient  or  customary  place  of  discharge,  where  he  can  deliver 
and  the  consignees  can  receive  the  cargo,  according  to  the  usage  of 
the  port.  In  the  case  before  us  the  plaintiff  was  barred  by  the 
frost  from  every  wharf  or  landing  place  which  the  defendants 
could  designate  or  he  could  select;  he  could  not  deliver  the  coal 
Dpon  land;  the  contract  did  not  oblige  them  to  go  upon  the  ice  to 
receive  it;  in  fact  his  progress  was  arrested  before  he  had  brought 
bis  voyage  to  the  contract  termination,  and  that  by  no  fault  of 
theirs;  it  was  a  misfortune  which  the  law  must  leave  where  it  falls. 

As  the  defendants  did  not  contract  to  protect  the  plaintiff  against 
the  action  of  frost,  they  owed  him  no  duty  in  respect  to  it  If  for 
any  reason  they  chose  to  open  a  way  for  the  passage  of  anothet 
tessel  the  contract  relation  between  themselves  and  the  plaintifl 
was  not  thereby  changed ;  ho  acquired  no  right  to  the  way  thai 
made;  such  other  vessel  having  gained  prior  access  to  and  occnpiedl 
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it,  as  a  matter  of  law  it  did  not  exist  so  far  as  the  plaiutiff  is  con« 
eeraed. 

In  Parker  v.  WinloWf  7  Ell.  &  Black.  940,  the  tides  were  neap 
when  the  T^sel  approached  the  designated  wharf,  and  she  ran  upon 
the  sand  and  lay  there  daring  some  days  until  the  tides  were  higher. 
Lord  Campbell,  G.  J.,  said:  ''If  when  the  ship  got  fixed  upon 
th3  mud  bank  the  master  had  given  notice  that  ho  was  ready  to 
discharge  there,  it  might  have  been  open  to  him  to  show  that  it 
was  the  duty  of  the  other  party  to  take  the  cargo  there,  and  if  he 
ooold  have  shown  sach  to  be  their  duty,  the  lay  days  would  have 
ooDunenced.     But  no  snch  notice  was  given  ;  there  was  no  sugges- 
tion of  any  custom  requiring  the  consignees  to  procure  lighters; 
and  both  sides  acted  as  if  they  did  not  contemplate  any  unloading 
nntil  the  vessel  got  up  to  the  wharf."    In  Mcintosh  v.  S%7iclair, 
11  Ir.  Bep.,  Com.  Law  Series,  456,  Palles,  C.  B.,  said:  *'  The  obli- 
gation of  the  ship-owner  under  the  charterparty  is  not  alone  to 
cany  the  cargo  to  the  port  of  destination,  but  in  addition  to  deliver 
it  according  to  the  nsage  of  the  port    His  duty  is  not  discharged 
simply  by  arrival  at  the  port  or  at  the  usual  place  of  discharge 
within  the  port"    In  Ayhoard  v.  Smith,  2  Low.  Dec.  193   (Dis- 
trict Court  of  Massachusetts,  affirmed  by  the  Circuit  Court),  the 
libellant's  vessel  came  to  the  respondent's  wharf  on  the  20th  of 
December  at  high  tide  and  was  made  fast  outside  of  another  vessel 
which  was  in  the  berth.     This  last  was  hauled  out  on  the  next  day; 
but  the  libellant's  vessel  was  then  aground  and  so  remained;  after- 
ward the  ice  made  round  her  and  she  could  not  be  hauled  in  for  several 
days.    Lowell,  J.,  said:  "  The  plaintiff  says  that  he  arrived  at  the 
wharf  on  the  20th  of  December  and  reported  to  the  defendant  and 
ended  his    voyage.      This  argument  is  specious;  but  it  assumes 
that  the  vessel  had  arrived  at  the  dock  or  wharf,  when  in  truth  she 
had  only  very  nearly  arrived.    It  has  been  held  in  two  English 
cases  conoemmg  cargoes  of  coals  shipped  under  contracts  almost 
identical  with  this,  that  delays  within  the  port  for  a  considerable 
time,  owing  to  a  want  of  sufficient  water  at  the  place  of  delivery, 
would  not  require  the  freighter  to  receive  the  coals  at  another  place, 
or  cause  the  lay  days  to  begin,  though  the  contract  had  the  clause 
that  the  ship  was  to  go  only  so  near  to  the  place  as  she  could  safely 
get    It  was  held  that  although  she  could  not  safely  go  up  while 
the  tides  were  neap,  yet  that  was  one  of  the  accidents  of  naviga- 
ti<m  which  a  vessel  contracting  to  go  to  a  tidal  harbor  ran  the  risk 
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of.    The  distance  at  which  the  ship  is  kept  from  her  berth  by  the  low 
irater  is  immaterial,  if  it  be  so  far  that  the  delivery  of  the  cargo  is 
iMfeTented/' 
We  do  not  advise  a  new  trial. 

In  this  opinion  the  other  judges  concnrred. 


Mitchell  y.  Wheatok. 

(MOonn.  815.) 

Aeioord  and  $atitfaeHan — acceptance  of  lea  ium  for  greater --^paffment  ef 

eoete. 

In  an  action  on  a  liqaidated  debt  of  $299,  the  creditor  orallj  agreed  to  accept 
$160  in  fall  if  the  debtor  paid  the  oosU.and  receiTod  the  $160.  The  debtor 
Buboequentlj  paid  the  ooets.    ffeid,  a  good  accord  and  satiafactUm. 

A  SSXJMPSIT.    Case  reserved.    The  opinion  states  the  facts. 

8.  Lucas  and  i/.  A,  Skumtoay,  for  plaintiffs. 

7!  E.  Graves,  for  defendant. 

Park,  G.  J.  The  plaintiffs  broaght  the  present  suit  to  recovet 
the  sum  of  $299.48  for  goods  sold  and  delivered  to  the  defendant 
While  the  suit  was  pending  the  parties  came  to  a  settlement  in  the 
State  of  New  York,  in  which  it  was  agreed  that  the  defendant 
should  pay  the  plaintiffs  the  sum  of  $150,  and  the  costs  and  ex- 
penses of  the  suit  when  the  same  should  be  ascertained,  and  the 
plaintiffs  agreed  to  accept  this  payment  in  full  satisfaction  and  dis- 
charge of  their  claim.  The  defendant  paid  the  $150,  and  took 
from  the  plaintiffs  the  following  receipt:  ''New  York,  January 
8th,  1876.  Received  from  Henry  A.  Wheaton  one  hundred  and 
fifty  dollars,  to  be  in  full  of  our  account  against  him  when  the 
costs  and  expenses  in  suit  by  us  against  him  are  paid.''  On  the  day 
following  this  transaction  the  costs  and  expenses  of  the  suit  were 
found  to  be  the  sum  of  eighteen  dollars,  which  the  defendant  ten- 
dered to  the  plaintiffs,  and  subsequently  paid  to  their  attorney  ia 
the  suit,  who  was  authorized  to  receive  it. 
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On  the  trial  in  the  court  below  the  defendant  pleaded  the  accord 
and  satiafaction  in  bar  of  the  plaintiffs'  cause  of  action.  The 
phuntiSs'  replication  set  forth  fraud  on  the  part  of  the  defendant, 
by  means  of  which  he  induced  the  plaintiffs  to  settle  and  discharge 
their  claim ;  and  issue  was  joined  on  the  question  of  fraud  thus 
raised  by  the  pleadings.  The  court  found  the  issue  in  favor  of  the 
defendant  ;  and  the  plaintiffs  thereupon  prayed  for  judgment  not- 
withstanding the  findingy  on  the  ground  that  a  less  sum  of  money 
than  the  whole  debt  could  not  be  reoeiyed  in  full  satisfaction  and 
diachai^  of  the  debt  The  court  reserved  the  question  for  the 
advice  of  this  court,  whether  upon  these  facts  there  was  a  dis- 
charge of  the  plaintiffs'  cause  of  action. 

The  plaintiffs  contend  that  the  sum  of  one  hundred  and  fifty  dol- 
lars cannot  be  an  accord  and  satisfaction  for  a  debt  of  two  hundred 
and  ninety-nine  dollars,  when  this  last  amount  is  found  to  be  a  debt 
agreed  on  and  liquidated  between  the  parties,  on  the  ground  that  there 
was  no  consideration  forgiving  up  the  remainder.    The  principle  of 
law  songht  to  be  applied  by  the  plaintiffs  has  been  long  established  and 
IS  well  settled;  still  very  little  reason  can  be  given  for  it,  and  courts 
have  always  been  ready  to  avoid  applying  it  when  any  additional 
collateral  consideration  has  appeared,  npon  which  a  technical  dis- 
tinction could  be  founded.    The  court  in  Massachusetts  in  the  case 
of  Brooks  V.  Whitey  2.  Mete.  283,  thus  comments  on  the  principle  : 
^  The  foundation  of  the  rule  seems  therefore  to  be,  that  in  the  case 
of  the  acceptance  of  a  less  sum  of  money  in  discharge  of  a  debt, 
inasmuch  there  is  no  new  consideration,  no  benefit  accruing  to  the 
creditor,  and  no  damage  to  the  debtor,  the  creditor  may  violate  with 
l^al  impunity  his  promise  to  his  debtor,  however  freely  and  nnder- 
standingly  made.    This  rule,  which  obviously  may  be  urged  in  vio- 
lation of  good  faith,  is  not  to  be  extended  beyond  its  precise  import ; 
and  whenever  the  technical  reason  for  its  application  does  not  exist, 
the  rule  itself  is  not  to  be  applied."    The  court  in  New  York  in 
the  case  of  Kellogg  v.  Richards,  14  Wend.  116,  thus  speaks  of  it ; 
''The  rule  that  the  payment  of  a  less  sum  of  money,  through  agreed 
to  be  received  in  full  satisfaction  of  a  debt  exceeding  that  amount, 
shall  not  be  so  considered  in  contemplation  of  law,  is  technical  and 
not  very  well  supported  in  reason.    Courts  therefore  have  departed 
from  it  on  slight  distinctions."    And  the  court  held  that  the  giving 
and  receiving  of  the  note  of  a  third  person  in  full  satisfaction  and 
discharge  of  a  greater  sum  was  a  valid  discharge.    The  same  doo* 
VoL.XXXni— 4 
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trine  was  held  in  Boyd  y.  Hitchcock^  20  Johns.  76;  11  Am.  Dea 
247.  It  is  said  in  Coke  liitt,  212  b^  that  '*  if  the  obligor  pay  the  lesser 
sum,  either  before  the  day  or  at  another  place  than  is  limited  by  the 
condition,  and  the  obligor  receiveth  it,  this  is  a  good  satisfaction." 
The  same  doctrine  may  bo  found  in  Warren  y.  Skinner^  20  Conn.  659. 
These  cases,  and  many  others  that  might.be  cited,  show  how  a  slight 
additional  consideration  to  the  payment  of  a  less  sum  of  money  for  a 
greater  sum  may  work  a  discharge  of  the  entire  claim. 

Let  us  apply  this  doctrine  to  the  case  we  have  in  hand.  We 
haye  here  a  consideration  additional  to  the  payment  of  the  tl50  by 
the  defendant  The  defendant  agreed  [to  pay,  and  did  afterward 
pay,  the  costs  and  expenses  of  the  plaintiff's  suit  The  costs  of  the 
pending  suit  the  defendant  did  not  at  the  time  owe  the  plainti£Es, 
and  it  was  not  certain  that  he  eyer  would.  That  would  depend 
upon  the  result  of  the  suit  At  all  eyents,  the  plaintiffs  had  no 
claim  whateyer  against  him  for  the  costs  of  the  suit  when  the  set- 
tlement was  made,  and  this  brings  the  case  within  the  doctrine  of 
the  cases  referred  to. 

But  the  defendant  not  only  paid  the  costs  of  the  suit,  but  the 
expenses  also.  Those  expenses  embraced  the  amount  which  the 
plaintiffs  owed  their  attorney  for  his  seryices  in  the  case,  and  which 
neyer  could  haye  been  recoyered  of  the  defendant. 

We  think  it  is  clear  there  was  consideration  sufficient  for  a  yalid 
accord  and  satisfaction. 

The  defendant's  plea  in  bar  is  not  technically  an  accord  and  sat- 
isfaction, because  it  does  not  allege  that  the  plaintiffs  receiyed  the 
tl8  tendered  to  them  as  the  costs  and  expenses  of  the  then  pending 
suit,  but  inasmuch  as  they  prayed  for  judgment  under  all  the  cir- 
cumstances of  the  case  after  the  court  had  found  the  issue  against 
them,  they  must  take  the  fact  that  they  receiyed  the  amount  before 
trial  as  found  by  the  court  It  is  true,  they  claimed  to  haye  re- 
ceived it  on  account,  but  it  was  tendered  as  the  costs  and  expenses, 
and  they  must  haye  receiyed  it  as  such  if  they  receiyed  it  at  all. 

We  adyise  judgment  for  the  defendant 

Judgment  for  defendarU. 


In  this  opinion  Carpenter,  Pardee  and  Granger,  JJ.,  con- 
curred. LooMis,  J.,  was  of  opinion  that  the  matter  set  up  in  the 
defendant's  plea  did  not  amount  to  an  accord  and  satisfaction,  but 
simply  to  a  receipt  in  full  pleaded  in  bar.    He  howeyer  concurred 
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in  the  result  because  the  plaintiffs'  replication  to  the  plea  raised  aa 
issue  of  fact,  namely,  that  the  receipt  was  obtained  by  fraud,  which 
issue  was  determined  substantially  by  the  finding  of  the  court 
against  the  plaintifb. 


State  v.  WoRDsisr. 

(46  Gonn.  810.) 

OfnaUiutUmni  low  —  tUUtUe  authtninng  priwner  to  eUd  to  be  t^idd  (y  court. 

A  Btatttte  proTiding  that  in  criminal  proeecationfl  the  accased  maj  elect  to  be 
tried  bj  the  ooort  instead  of  a  jary,  and  giving  the  court  power  in  sncii 
caeee  to  trj  the  cases  and  render  judgment,  is  constitutional,  and  such  elec* 
tSon  will  bind  the  aocnsed.* 

/^tONYIOTION  of  rape.  The  opinion  states  the  facts. 

D.  B.  Loekwood  Biki  A.  H.AveriUf  for  plaintiff  in  error.  The 
statute  authorizing  the  prisoner  to  elect  to  be  tried  by  the 
court  instead  of  the  jury  contravenes  the  provisions  of  article  1, 
sections  9  and  21,  of  our  State  Constitution. 

1.  The  crime  charged,  whether  rape  or  carnal  abuse,  was  a  felony 
at  the  time  of  the  adoption  of  the  Constitution  in  1818.  2  Bish. 
on  Crim.  Lair,  §  1133.  Such  a  crime  was  triable  only  by  a  jury; 
and  it  was  incompetent  for  the  legislature,  under  the  Constitution, 
to  provide  for  the  trial  of  such  a  crime  without  a  jury.  Sedg. 
Const.  Law,  482,  496 ;  2  Swift's  Dig.  403  ;  4  Bl.  Com.  349,  350;  1 
Chit  Crim.  Law,  522;  Siokea  v.  PeoplSy  53  N.  Y.  171;  s.  c,  13  Am. 
Bep.  492  ;  Vose  v.  Coekcrofty  44  N.  Y.  422  :  Bmerick  v.  Harris,  1 
Binn.  424 ;  Fraficis  v.  Baker,  2  R.  L  103 ;  Ouile  v.  Brown,  38 
Conn.  242. 

2.  In  capital  and  other  felonies  the  accused  cannot  waive  his  right 
to  a  trial  by  the  common-law  jury.  The  State  has  an  interest  in 
the  preservation  of  the  liberty  of  its  citizens,  and  will  not  allow  it 
to  be  taken  away  except  by  due  process  of  law.  Story  on  Const, 
§  1780;  4  B:   Com.  349;  Sedgw.  on  Const  Law,  474,  494  and  note; 

*  See  Siede  r,  Kaufman^  pott.    See,  also,  note,  1  Or.  Law  Ma^  196. 
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Gooley  on  Const.  Lim.  319,  351, 354  and  note  2;  1  Benn.  &  Heard's 
Lead.  Crim.  Cases,  492,  496 ;  Cancemi  y.  People,  18  N.  T.  128; 
Maurer  v.  Peoph,  43  4d.  1,  4;  Chrant  v.  People,  4  Park.  C.  C.  534; 
Brimmingstool  v.  People,  1  Mich.  N.  P.  260 ;  People  v.  Smith,  9 
Mich.  193;  JKZ/v.  People,ie  id. 357;  Underwood y. People,  32  id.  1; 
&  L.,  20  Am.  Bep.  633;  Wilson  y.  State,  16  Ark.  601;  Portland  v, 
Bangor,  65  Me.  120 ;  s.  c,  20  Am.  Bep.  681 ;  Morse  v.  Home  Ins^ 
Co.,  13  Am.  Bep.  297,  note ;  Brown  v.  State,  8  Blackf.  561 ;  Brown 
Y.  State,  16  Ind.  496;  Bond  v.  State,  17  Ark.  290;  Work  v.  State, 
2  Ohio  St  296 ;  Williams  v.  State,  12  id.  622 ;  Goddard  t.  State, 
12  Conn.  448,  454;  StaU  v.  Maine,  27  id.  281. 

«/*.  H.  Olmstead,  State's  attorney,  for  the  State. 

Cabpbkter,  J.  The  prisoner  was  indicted,  tried,  and  convicted 
of  the  crime  of  rape  upon  a  female  nnder  ten  years  of  age.  The 
trial,  at  the  prisoner's  request,  was  by  the  court  instead  of  the  jury. 
The  prisoner  moved  in  arrest  of  judgment  on  two  grounds  :  Ist^ 
that  under  our  statute  the  crime  of  rape  cannot  be  committed  upon 
a  child  under  ten  years  of  age  ;  and  2d,  that  the  statute  authorizing 
him  to  elect  to  be  tried  by  the  court  was  unconstitutional  and  void. 
The  Superior  Court  overruled  the  motion  in  arrest,  and  the  prisoner 
brings  the  case  befora  this  court  by  a  motion  in  error. 

[Omitting  first  ground.] 

Second.  The  statute  of  1874,  which  was  in  force  when  this  case 
was  tried,  now  repealed,  provides  that  'Mn  all  criminal  causes, 
prosecutions  and  proceedings,  the  party  accused  may,  if  he  shall  so 
elect,  when  called  upon  to  plead,  be  tried  by  the  court  instead  of  by 
the  jury ;  and  in  such  cases  the  court  shall  have  full  power  to  hear 
and  try  said  cause,  and  render  judgment  and  sentence  thereon." 

It  is  now  claimed  that  that  statute  is  in  conflict  with  the  Con- 
stitution. 

There  are  two  clauses,  both  found  in  the  ''  Declaration  of  Bights,** 
which  bear  upon  this  subject.  The  first  is  found  in  the  9th  section, 
and  clearly  refers  to  the  personal  rights  of  a  person  accused  of 
crime,  and  secures  to  him  ''a  speedy  public  trial  by  an  Impartial 
jury."  As  this  section  is  not  much  relied  on  we  pass  to  consider 
the  21st  section,  which  reads,  ''The  right  of  trial  by  jury  shall 
remain  inviolate." 

Compared  with  this  language  the  statute  would  seem  to  be  in 
perfect  harmony  with  it     The  right  to  a  jury  trial  remained  to 
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the  prisoner.     He  was  not  depriyed  of  it^  but  volantarily  relin* 
qnished  it 

Bat  it  is  urged  in  belialf  of  the  prisoner  that  the  word  '^righf 
has  a  much  broader  meaning  than  is  ordinarily  attached  to  it>  and 
includes  the  faculty  or  privilege  which  individuals  have  as  persons^ 
as  citizens,  and  as  members  of  the  body  politic^  to  demand  of  the 
government^  acting  through  all  its  branches,  that  certain  principles 
of  goTernmental  administration  essential  to  the  liberty  and  welfare 
of  the  people  shall  not  be  violated  ;  that  in  this  sense  it  is  mainly 
political,  and  the  interest  in  its  maintenance  pn rely  personal  to  the 
individual  is  so  interwoven  with  the  interest  of  the  citizens  and 
the  body  politic  that  its  surrender  is  placed  beyond  the  i>ower  of 
the  individual. 

"So  one  by  simply  reading  this  section  would  suppose  that  the 
framers  of  the  Constitution  intended  by  it  to  secure  a  principle  of 
government  or  the  political  rights  of  the  people  collectively  or  in- 
dividually. The  natural  and  obvious  meaning  is  to  secure  to  suitors 
and  persons  accused  of  crime,  as  individuals,  the  right  and  privilege 
of  having  their  causes  heard  and  determined  by  a  Jury ;  and  it  is 
difficult  to  see  how  the  principles  of  liberty  and  self-government, 
or  the  interests  of  the  body  politic,  can  in  any  way  be  put  in 
jeopardy  by  a  waiver  of  that  right  That  clause  of  the  Constitu- 
tion applies  to  civil  as  well  as  criminal  causes.  The  trial  by  jury 
in  civil  causes  has  been  waived  for  many  years,  and  now  a  large 
portion  of  such  causes  involving  issues  of  fact  are  tried  by  the 
court ;  and  yet  the  State  does  not  seem  to  have  suffered  any  detri- 
ment Aside  from  questions  of  public  policy,  which  we  will  con- 
nder  presently,  we  see  as  little  reason  for  apprehending  trouble 
from  the  trial  of  criminal  causes  by  the  court 

It  is  further  contended  that  the  wonl  rights  as  used  in  the  section 
under  discussion,  is  synonymous  with  law.  This  argument  is  drawn 
from  the  fact  that  the  Latin  word  juSy  which  is  ordinarily  translated 
''nght "  is  sometimes  translated  **  law."  Thus  the  jus  gentium  is 
the  law  of  nations.  But  the  word  '*  right '^  is  seldom  used  in  the 
lense  of  law.  We  must  give  to  it  its  primary  and  natural  meaning, 
miless  there  is  something  which  clearly  indicates  that  it  is  used  m  a 
different  sense. 

Let  ns  substitute  the  word  "  law  *'  for  "  right/'  "  The  law  of  trial  by 
JQjy shall  remain  inviolate.**  What  is  its  meaning?  Two  con- 
itmctions  and  two  only  seem  possible.    First,  we  may  construe  the 
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word  "  law ''  as  meaning  "  right ";  and  that  brings  us  precisely  where 
we  are  now,  and  limits  the  word  substantially  to  the  individual  rights 
of  parties.  If  that  interpretation  prevails,  it  is  manifest  that  the 
prisoner  gains  nothing  by  the  substitution. 

The  only  other  reasonable  construction  is  to  give  the  word  its 
ordinary  meaning.  The  effect  of  that  would  be  to  give  the  then 
existing  statutes  authorizing  and  regulating  trials  by  jury  the  force 
of  a  constitutional  provision.  The  absurdity  of  such  a  construc- 
tion will  be  apparent  when  we  consider  that  prior  to  the  adoption 
of  the  Constitution  those  laws  were  frequently  changed.  Indeed 
the  institution  itself,  of  trial  by  jury,  from  its  first  existence  to  the 
present  time,  has  barely  preserved  its  own  identity.  As  it  existed 
when  our  Constitution  was  adopted,  and  as  it  is  now,  it  is  not  the 
product  of  any  one  generation  or  of  any  one  age ;  but  it  is  the 
growth  of  centuries,  changing  and  improving  with  time  and  ex- 
perience. It  cannot  be  possible  that  the  Constitution  intended  to 
attach  itself  to  the  statute  laws  then  in  force  and  make  them  un- 
changeable. It  aims  rather  to  place  the  right  beyond  the  power  of 
the  legislature  to  abridge  it,  and  at  the  same  time  to  leave  it  in  the 
power  of  legislation  to  improve  it  and  adapt  it  from  time  to  time 
to  the  ever-changing  phases  of  human  affairs. 

If  it  be  attempted  to  give  the  word  '^  law  "  a  more  indefinite  mean- 
ing, and  interpret  this  clause  as  intended  to  perpetuate  the  institu- 
tion or  system  ot  jury  trials,  the  same  difficulties  will  be  encoun- 
tered, for  the  institution  existed  by  statute  and  by  the  common  law 
founded  on  statutes  originally.  As  such  it  was  liable  to  modifica- 
tion, if  not  to  repeal.  It  is  true  the  institution  was  so  thoroughly 
imbedded  in  the  British  Constitution  that  it  came  to  be  regarded 
as  the  birthright  of  every  Englishman,  and  as  such  was  carefully 
watched  and  preserved  unimpaired  through  all  changes  and  even 
revolutions.  The  very  fact  that  it  was  so  jealously  guarded  shows 
that  it  was  not  absolutely  irrepealable.  Moreover  it  was  regarded 
as  the  personal  right  of'cvery  one  to  have  his  cause  tried,  or  to  be 
tried  himself  if  accused  of  crime,  by  a  jury ;  so  that  the  word 
''right"  in  its  ordinary  sense  expresses  the  idea  more  clearly  and 
forcibly  than  any  other,  and  in  that  sense  alone  we  think  it  was 
used. 

It  is  further  claimed  that  the  right  of  trial  by  jury  covers  not 
only  the  personal  privilege  of  a  single  suitor  or  accused  person,  but 
also  the  interests  of  jurors,  judges  and  all  citizens,  in  benefits  direct 
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and  indirect^  which  the  f ramers  of  the  Constitution  believed  to  be 
ioTolTed  in  the  institution  of  trial  by  jury. 

The  interests,  feelings  and  desires  of  judges  and  jurors  as  such 
we  pass  by,  simply  remarking  that  jprobably  the  framers  of  the 
Constitution  did  not  deem  them  of  sufficient  importance  to  make 
them  eren  remotely  or  incidentally  the  subject  of  a  constitutional 
proyision.  In  respect  to  the  interests  of  the  public  at  large  it  is 
quite  different.  Those  interests  might  with  propriety  perhaps  have 
been  protected  had  it  been  considered  desirable.  If  such  had  been 
the  intention  we  should  expect  to  find  somewhere  in  the  Constitu- 
tion language  adapted  to  that  end.  We  should  expect,  too,  that 
they  wonld  deal  with  that  purpose  directly  and  explicitly.  Hence 
it  would  not  have  been  left  in  doubts  nor  would  it  have  been  hidden 
in  a  provision  apparently  designed  to  secure  personal  rights  of  in- 
dividuals. We  find  in  the  Constitution  of  the  United  States,  which 
was  in  force  when  our  Constitution  was  framed,  the  explicit  provi- 
8ion«  ''The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall 
be  by  jnry."  It  would  have  been  easy  for  our  convention  to  be 
equally  explicit.  The  fact  that  the  interests  of  the  public  in  this 
r^ard  were  not  expressly  provided  for  furnishes  a  strong  presump- 
tion  that  it  was  not  intended  to  place  the  matter  beyond  legisla- 
tive control.  With  the  Constitution  of  the  United  States  before 
the  convention,  the  omission  is  significant. 

Another  ground  on  which  the  validity  of  this  statute  is  questioned 
is,  that  it  is  contrary  to  public  policy. 

That  the  law  is  impolitic  and  unwise,  especially  in  its  application 
to  capital  cases  and  felonies  generally,  we  are  ready  to  concede  to 
the  fullest  extent.  We  cannot  believe  that  it  is  wise  or  expedient 
to  place  the  life  or  liberty  of  any  person  accused  of  crime,  even  by 
bis  own  consent,  at  the  disposal  of  any  one  man  or  two  men,  so 
long  as  man  is  a  fallible  being.  But  that  is  a  question  for  the 
legislature,  and  the  legislature  has  reconsidered  the  matter,  and 
Tery  properly  repealed  the  obnoxious  law.  We  are  dealing,  not 
with  a  question  of  expediency,  but  with  one  of  constitutional 
power.  The  judiciary  has  power  to  declare  a  statute  void  for  uncon- 
sdtntionality,  and  will  exercise  that  power  only  in  clear  cases.  But 
we  know  of  no  principle  of  jurisprudence  that  will  justify  the  court 
in  avoiding  a  statute  on  the  ground  that  it  is  contrary  to  sound 
policy.  Such  a  decision  would  manifestly  be  an  encroachment 
upon  the  domain  of  legislation.     We  may  properly  have  regard  to 
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questions  of  policy  and  expediency  in  applying  the  jM-inciples  of 
the  common  law,  but  with  the  policy  or  impolicy  of  a  plain  statute 
we  have  nothing  to  do.  We  have  no  provision  in  our  Constitution 
prohibiting  the  legislature  from  violating  principles  of  sound  policy 
by  passing  unwise  laws. 

A  brief  reference  to  some  of  the  decisions  cited  in  the  argument 
will  close  this  discussion. 

In  our  own  State  it  was  held  that,  inasmuch  as  there  was  no  stat- 
ute conferring  upon  the  Supenor  Court  the  power  to  try  a  criminal 
charge  except  through  the  intervention  of  a  jury,  that  court  with- 
out a  jury  had  no  power  to  try  it  State  v.  Maive,  27  Conn.  5581. 
Courts  elsewhere  have  held  the  same  doctrine,  and  to  such  an  extent 
that  it  may  now  be  regarded  as  the  established  law.  The  reason  is 
obvious;  the  law  has  provided  only  one  tribunal  to  try  criminal  causes 
— the  court  and  jury.  The  Superior  Court  without  a  jury,  in  respect 
to  criminal  causes,  was  unknown  to  the  law.  Crime  in  a  free,  cItiI- 
ized  country  ought  never  to  be  punished  except  through  the  inter- 
vention of  the  legally  constituted  tribunals.  But  as  the  statute  we 
are  now  considering  expressly  authorizes  the  Superior  Court  to  try 
criminal  charges,  those  decisions  are  inapplicable. 

There  are  decisions  in  which  it  is  held,  especially  in  capital  cases, 
that  it  is  incompetent  for  the  prisoner  to  waive  the  constitutional 
and  statutory  jury  of  twelve  men.  Cancemiy.  People,  18  N.  Y.  128, 
and  cases  following  that  decision.  They  hold,  in  effect,  that  the  ab- 
sence or  disqualification  of  one  or  more  of  the  panel  cannot  be  waived, 
and  that  a  verdict  by  a  jury  of  less  than  twelve  is  not  a  verdict  by  a 
legal  jury.  In  capital  cases,  in  favor  of  life,  the  law  will  not  allow 
the  prisoner  to  agree  to  be  tried  by  less  than  twelve  jurors,  as  that 
would  be  in  effect  to  substitute  another  tribunal  for  that  established 
by  the  Constitution  and  laws  —  a  species  of  arbitration.  Those 
cases  are  unlike  this.  In  them  the  question  was  whether  a  man 
could  lawfully  be  tried  by  a  tribunal  not  known  or  recognized  by  law. 
In  this  case  the  question  is,  whether  it  is  competent  for  the  legis- 
lature to  provide  two  tribunals,  and  authorize  the  trial  of  the  pris- 
oner by  one  or  the  other  at  his  election.  If  a  statute  should  author- 
ize the  trial  of  a  prisoner,  with  his  consent,  by  eleven  jurors,  that 
would  present  a  case  more  analogous  to  this. 

But  in  cases  not  capital  it  has  been  held  that  the  disqualification 
of  a  juror  may  be  waived,  and  that  by  consent  a  verdict  may  be 


OCTOBER  TEEM,  1878.  33 

State   V.  WordeD. 

rendered  by  eleven  jurors.  Commonwealth  v.  Daily,  12  Cash.  80, 
▼as  a  prosecution  for  a  misdemeanor.  During  the  trial  one  juror 
was  withdrawn,  and,  by  consent  entered  of  record,  the  trial  pro- 
ceeded before  eleven  jurors.  The  verdict  was  sustained,  mainly  on 
the  ground  that  the  defendant,  having  waived  the  objection  and 
taken  the  chances  of  a  favorable  verdict,  was  precluded  from  taking 
the  exception  after  verdict.  The  case  of  Slate  v.  Tuller,  34  Conn. 
280,  was  a  prosecution  for  embezzlement.  After  the  jury  retired, 
and  before  rendering  their  verdict,  it  came  to  the  knowledge  of 
the  defendant's  counsel  that  a  juror  had,  before  the  trial,  formed 
and  expressed  the  opinion  that  the  defendant  was  guilty.  This  was 
not  brought  to  the  attention  of  the  court  until  after  the  verdict  was 
rendered.  It  was  held  that  the  disqualification  was  waived,  and 
judgment  was  rendered  on  the  verdict.  There  are  other  similar 
cases,  but  it  is  unnecessary  to  refer  to  them. 

In  Ohio,  a  statute  defining  the  jurisdiction  and  regulating  the 
practice  of  probate  courts,  which  provides  that  upon  a  plea  other 
than  the  plea  of  guilty,  if  the  defendant  do  not  demand  a  trial  by 
jury,  the  probate  judge  shall  proceed  to  try  the  issue,  was  held  to  be 
no  infringement  of  the  Constitution.  Daily  v.  State^  4  Ohio  St.  57 ; 
Dmihgham  v.  StaU,  5  id.  280.  Ward  v.  Peoph,  30  Mich.  116,  is  to 
the  same  effect. 

We  find  no  case  in  which  it  is  held  that  the  legislature  has  no 
power  to  provide  for  the  trial  of  criminal  causes  by  the  court; 
whilestatutes  applying  to  misdemeanors  have  been  held  valid  where 
the  right  to  a  jury  trial  remained.  In  respect  to  this  question  of 
constitutional  power  we  know  of  no  distinction  between  capital 
offenses  and  others  —  between  felonies  and  misdemeanore. 

In  respect  to  the  question  of  waiver  in  its  application  to  a  single 
juror,  courts  have  distinguished  between  the  higher  and  lower  grades 
of  crime.  In  its  application  to  a  jury  trial  altogether  they  have 
held  that  there  can  be  no  waiver  in  any  case  unless  authorized  by 
sutute,  and  unless  the  statute  has  conferred  jurisdiction  upon  the 
court  But  under  the  Constitution  all  crimes  are  upon  the  same 
footing  in  respect  to  the  forum  in  which  they  are  to  be  tried.  If 
the  statute  may  authorize  the  court  to  try  one,  we  see  no  reason 
why  it  may  not  authorize  the  court  to  try  all.  Such  acts  have 
been  held  constitutional ;  we  know  of  no  case  in  which  it  has  beeu 
held  otherwise. 
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For  the  reasons  given  we  think  the  act  in  question,  so  long  as  it 
remained  unrepealed,  was  a  valid  enactment. 
There  is  no  error. 

In  this  opinion  the  other  judges  concurred  ;  except  Park,  C,  J.. 
who  dissented  upon  the  question  of  the  constitutionality  of  theacv 
of  1874. 


Harbison  v.  First  Presbyterian  Society  of  Hartford. 

(MCoim.  000.) 

BceletiaHieal  kuo — reUgiouB  todety  —  right  of  tnuUei  to  dtfsnd  in  proeeedini^ 

to  test  validity  of  their  election. 

The  trastees  of  a  religioas  Bodety  ha^e  no  right  to  defend  proceedings  to  tern 
the  validitj  of  their  election,  at  the  cost  of  the  sodetj. 

ASSUMPSIT.     The  opinion  states  the  facts.    The  plaintiff  ha4 
partial  judgment  below  and  appealed. 

JI,  Willey  and  (7.  J,  Cole,  for  plaintiff. 

L,  E.  Stanton  and  W.  F,  Ifenney,  for  defendants. 

Pardee,  J.     The  defendant  is,  and  has  been  since  1853,  a  aul} 
organized  ecclesiastical  corporation,  having  its  location  in  Hartford 
Upon  the  10th  day  of  March,  1876,  T.   Simonds,  E.  Masterton 
O.  Calder,  and  H.  Harbison,  claimed  to   be  the  committee  and 
board  of  trustees  of  that  society  by  virtue  of  a  lawful  election,  and 
no  other  persons  were  acting  or  claiming  the  right  to  act  as  such 
On  that  day,  upon  the  petition  of  certain  other  members  of  thti 
society,  alleging  that  the  afoi'esaid  persons  had  not  been  legall} 
elected  to  said  office,   they  were  enjoined  from  selling  the  pews 
Upon  the  4th  day  of  April,  1876,  other  members  of  the   society 
brought  an  application  to  the  Superior  Court  praying  that  a  wril 
of  mandamus  should  issue,  compelling  the  said  persons  so  claiming 
to  be  a  committee  to  call  in  a  legal  manner  a  meeting  of  said  society 
for  the  purpose  among  others  of  electing  a  committee.     That  court, 
npon  the  advice  of  this  court,  denied  the  prayer.     Thereupon  the 
petition  for  an  injunction  was  discontinued. 
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The  said  Simonds,  Masterton,  Calder^  and  Harbison  employed 
Mr.  Cole  as  an  attorney  to  resist  both  the  application  for  an  injuno-> 
tion  and  that  for  a  mandamus,  and  uiK>n  the  termination  of  the 
proceedings  drew  their  order  as  committee  npon  the  treasurer  of  the 
society  for  t407,  payable  to  the  order  of  Mr.  Cole,  and  delivered  it  to- 
him  in  payment  for  his  services.  The  treasurer  refusing  to  honor 
the  draf  ty  it  was  indorsed  and  delivered  by  Mr.  Cole  to  the  plaintifl^ 
who  bronght  an  action  thereon  and  recovered  judgment  for  $42. 9S 
damages,  that  sum  representing  the  fees  of  Mr.  Cole  in  the  matter 
of  the  injunction.     The  plaintiff  filed  a  motion  in  error. 

It  is  the  oflSce  of  the  committee  to  transact  the  business  neces- 
sarily incident  to  the  purpose  for  which  the  corporation  exists,  and 
to  defend  against  legal  proceedings  endangering  either  its  existence 
or  its  rights  or  its  property.  Therefore  it  was  their  duty  to  resist  the 
petition  for  an  injnnction,  for  that,  if  granted,  would  have  barred 
the  society  from  income  from  the  sale  of  pews ;  presumably  would 
have  stopped  the  corporate  breath. 

But  the  petition  for  a  mandamus  was  of  a  different  character; 
it  was  purely  personal  in  its  aim  and  effect ;  the  important  allega- 
tion in  it  was  that  the  persons  respondent,  who  were  then  acting  as 
the  committee  of  the  society,  had  not  been  legally  elected  to  that 
oflBce,aud  the  real  point  and  purpose  of  it  was  to  test  the  truth  of 
that  allegation.  This  is  manifest  upon  its  face  ;  for  it  asked  one 
committee  to  convene  the  members  of  the  society  for  the  purpose  of 
electing  another.  As  two  committees  cannot  co-exist,  and  as  we 
cannot  impute  to  the  petitioners  a  design  to  force  the  society  to  go 
through  the  form  of  electing  one  which  could  have  no  legal  existence 
we  are  shut  up  to  the  interpretation  which  we  have  given. 

In  this  question  the  corporation  had  no  interest ;  no  possible 
determination  of  it  could  affect  either  the  existence  or  the  rights  or 
the  projjerty  of  the  society  ;  no  corporate  duty  was  neglected  by 
omitting  to  defend  against  it.  If  it  should  be  determined  that  the 
committee  held  the  office  by  legal  election,  of  course  there  would 
hare  been  no  effect  either  upon  corporation  or  individuals;  if  it 
Bhonid  be  determined  that  their  claim  to  the  office  was  invalid,  there 
wonld  simply  result  to  the  corporation  the  opportunity  and  duty 
to  proceed  to  a  legal  election.  While  it  is  better  that  corporate 
offices  should  be  exercised  by  officers  de  jure  than  by  officers  d$ 
fadOf  it  is  not  for  the  reason  that  corporate  life  is  necessarily  put 
in  jeopardy  by  the  latter.     Therefore  it  was  not  the  right  of  the 
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committee  to  expend  corporate  money  in  defending  for  themselvse 
the  personal  priyilege  of  holding  office ;  they  were  not  necessary 
to  the  corporate  existence.  Indeed  the  real  peril  to  the  society 
would  seem  to  rest  in  the  claim  that  its  members  as  individuals 
can  without  its  consent,  without  its  knowledge  even,  expend  a  part 
or  all  of  its  property  in  personal  contests  for  the  possession  of  its 
offices. 

There  is  no  error  in  the  judgment  complained  ol 

In  this  opinion  the  other  judges  concurred. 


FlaNNERY   Y.   ROHRICATEB. 

(4«  Conn.  666.) 

(hntract^^iBOwer  of  defective  performance  by  payment — meehania^  ft^st— 

huUding  on  w\fe^i  land  at  hueband'e  requsei. 

Payment  in  fall  withoat  objection  of  the  contract  price  of  a  building,  ^Ih 
knowledge  on  the  part  of  the  owner  that  the  work  is  defective,  does  not 
estop  him  from  recoyering  damages  for  such  defect ;  but  if  the  defect  is 
slight  and  the  owner  is  satisfied  with  tbe  work,  he  maj  be  foand  to  kare 
waived  the  defect. 

Where  a  building  is  erected  on  a  wife's  land  at  the  sole  request  of  her  has 
band,  a  mechanic's  lien  will  not  attach  to  the  wife's  estate  in  the  land»  al- 
though  she  knew  of  and  did  not  object  to  the  erection  while  it  was  in 
progress* 


B 


ILL  to  foreclose  a  mechanic's  lien.     The  opinion  states  the 
case.     The  plaintiff  had  judgment  below. 


f£,  0*Flaherty  and  J.  R,  Wittigy  for  plaintiffs  in  error. 
E.  Goodman  and  F.  H,  Parker y  for  defendant  in  error. 

Carpenter,  J.  This  is  a  bill  to  foreclose  a  mechanic's  lien. 
The  services  were  performed  by  the  petitioner,  under  contracts  with 
Kohrmayer,  in  the  erection  of  the  foundation  and  walk  of  a  build- 
ing on  the  land  of  the  wife. 

The  respondents  claimed  that  the  work  was  defectiyely  and  im« 

*  To  the  B&me  effect  Lauer  ▼.  Bandnw  (48  Wi&  656),  88  Am.  Rep^  571. 
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properly  done,  whereby  they  sustained  damage.  On  the  trial  it  ap- 
posed that  a  portion  of  the  work  was  completed  and  paid  for  in 
fnll  without  objection,  and  without  any  claim  that  it  was  not  prop- 
erly done.  The  court  found  that  the  balance  of  the  work  was  de- 
fectiTe  to  some  extent,  and  assessed  the  damage  at  fifteen  dollars, 
which  was  deducted  from  the  petitioner's  demand.  Nothing  was 
deducted  on  account  of  work  previously  done  and  paid  for.  The 
court  decreed  a  foreclosure  against  both  respondents,  and  they 
allege  two  errors. 

1.  That  the  damage  caused  by  the  defective  work  paid  for  shouM 
have  been  aUowed. 

In  respect  to  this  the  court  found  that  such  damage  was  ^'smaK 
in  amount,  and  the  defects  of  such  a  character  that  they  must  hav4 
been  apparent  at  the  time  of  settlement  for  the  work.''  It  furthei 
appeared  that  the  work  was  to  be  paid  for,  forty  per  cent  when  thi 
foundation  and  walls  were  half  done,  and  the  balance  when  tht 
foundation  and  walls  were  laid  and  completed  to  the  satisfaction  ot 
Kohrmayer.  It  also  appeal's  that  while  the  work  was  progressing  he 
visited  it  every  day,  and  sometimes  two  or  three  times,  and  withouw 
complaint  until  payment  was  demanded  for  subsequent  work.  It 
seems,  however,  that  the  court  refused  to  allow  damages,  for  the 
reason  that  the  respondent  settled  with  the  petitioner  and  paid  him 
for  the  work  without  alleging  any  defects  therein  or  claiming  any 
damages  therefor. 

We  are  not  prepared  to  sustain  the  decision  on  the  narrow 
ground  on  which  the  court  seems  to  have  placed  it.  We  hardly 
think  that  the  law  is  so  that  payment  without  objection  will  of 
itself  preclude  a  party  from  recovering  damages.  The  right  to  re- 
cover mudt  depend  upon  all  the  circumstances.  By  a  reference  to 
the  facts  it  appears  that  the  damage  was  slight ;  that  the  respond- 
ent knew  of  the  defect,  but  was  nevertheless  satisfied  with  tbt« 
work,  and  paid  for  it  without  objection.  These  circumstances 
would  justify  the  court  in  concluding  that  he  intended  to  waive 
the  slight  defects.  On  that  ground  we  think  the  decision  ought  to 
be  sustained,  especially  as  it  does  not  appear  that  the  damage  was 
sufficient  to  take  the  case  out  of  the  rule  **  de  minimis  non  curat 
kzJ'  At  least  there  is  no  substantial  material  error  in  this  part  of 
the  case  apparent  of  record. 

2.  The  other  error  assigned  is,  that  the  court  ought  not  to  have 
pageed  a  decree  against  the  wife,  Mary  Rohrmayer. 
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Aside  from  the  statute^  which  will  presently  be  noticed,  it  is  dif- 
ficult to  conceive  on  what  ground  the  decree  against  her  can,  be 
maintained. 

She  was  not  a  party  to  the  contract  out  of  which  the  debt  origi- 
nated. It  was  the  debt  of  her  husband  alone,  and  she  was  under 
so  obligation  to  pay  it.  The  fact  that  she  knew  of  the  work  and  made 
no  objection  to  it  does  not  make  it  her  debt,  and  does  not  charge 
her  laud  with  its  payment.  Her  husband  having  a  life  estate  in 
the  land  might  well  contract  for  an  improvement  which  would 
make  it  more  valuable  to  him,  and  her  knowledge  and  silence,  with- 
out an  active  participation  in  the  contract,  and  with  no  resulting 
benefit  to  her  or  her  estate,  are  insufficient  to  impose  upon  her  any 
liability. 

But  it  is  claimed  that  the  statute  justifies  this  decree.  That  pro- 
Tides  that  a  lien  attaches  where  services  are  performed  "  by  virtue 
of  an  agreement  with  or  by  consent  of  the  owner  of  the  land  upon 
which  such  building  is  erected."  It  is  true  the  language  of  the 
statute  seems  to  be  broad  enough  to  include  the  estate  of  the  wife 
under  the  circumstances  of  this  case,  if  mere  knowledge  and 
silence  constitute  a  consent.  We  think  they  do  not.  It  has  never 
been  the  policy  of  our  law  to  subject  the  wife's  real  estate  to  the 
payment  of  the  husband^s  debts,  and  the  tendency  of  modern  legfs- 
Isition  is  to  extend  rather  than  contract  this  immunity.  If  the 
statute  is  to  be  interpreted  as  including  the  real  estate  of  the  wife 
in  cases  where  she  is  not  a  party  to  the  contract,  and  where  it  does 
not  appear  to  be  for  her  benefit  or  for  the  benefit  of  her  estate, 
then  it  works  a  radical  change  in  the  law  relating  to  the  property 
of  married  women,  and  subjects  it  to  the  payment  of  the  debts  of 
the  husband,  thereby  and  to  that  extent  repealing  prior  laws  on 
that  subject.  We  cannot  believe  that  such  was  the  intention  of  the 
legislature,  and  must  therefore  hold  that  such  a  construction  is 
inadmissible. 

But  it  is  unnecessary  to  discuss  the  subject  further,  for  this  pre- 
cise question  has  been  determined  by  this  court  in  the  recent  case 
of  Oilman  v.  Disbrow,  45  Conn.  563.  That  case  is  directly  in 
point,  and  requires  us  to  reverse  this  decree. 

There  is  manifest  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  concurred. 


JANUARY  TERM,  1879.  39 

Thacher  r.  Stevens. 


Thacheb  V.  Stevbks. 

(46  Conn.  66L) 

KegotiMe  irutrutMnU — indorsement  before  utterance. 

A,  for  aooommodation,  indorsed  in  blank  a  note  payable  to  the  order  of  B» 
who  BnbaeqnenUj  indorsed  it  above  him  and  it  was  transferred  bj  a  sabse- 
qoent  holder  before  maturity  to  the  plaintiff,  a  parcbaser  in  good  faith, 
and  without  notice.  Held,  that  A,  having  been  duly  notified  of  protest, 
conld  not  show,  aa  against  the  holder,  that  his  indorsement  was  not  regular.* 

ACTION  on  a  promissory  note.     The  opinion  states  the  facts. 
Case  reserved. 

S,  W,  AdamSy  for  plaintiff. 

CI  t/.  Cote,  for  defendant  Evidence  of  the  contract  made  by  a 
stranger  to  the  note,  who  indorses  it,  has  always  been  held  admis- 
sible. 1  Greenl.  Ev.,  §  288;  1  Am.  Lead.  Cas.  322  ;  Rey  v.  Simp- 
wn,  22   How.    341,  and  authorities  before  cited. 

The  defendant  is  not  estopped  from  showing  what  the  contract 
vras  as  against  the  plaintiff.  The  fact  that  an  instrument  has 
been  altered  from  its  original  form  may  always  be  shown.  Burch^ 
field  V.  MoorBf  25  Eng.  L.  &  Eq.  123  ;  Gardner  v.  Wahh,  32  id, 
162 ;  Holmes  v.  Trumper,  22  Mich.  427  ;  8.  c,  7  Am.  Rep.  661  ; 
-Pay  V.  Smith,  1  Allen,  47?  ;  Wade  v.  Withington,  id.  561 ;  Flini 
T.  Craig,  59  Barb.  319;  Waterman  v.  Vose,  43  Me.  511.  See,  also» 
Wood  V.  Steele,  6  Wall.  80 ;  Heffner  v.  Wenrich,  32  Penn.  St.  423; 
loory  V.  Michael,  33  Mo.  398  ;  Owinge  v.  Amot,  id.  406  ;  Preabury 
V.  Michael,  id.  542  ;  Bntton  v.  Dierher,  46  id.  591 ;  &  c,  2  Am. 
Bep.  553 ;  2  Pars,  on  Notes  and  Bills,  550. 

Pardee,  J.  N.  W.  Taylor  made  his  promissory  note  for  1500 
payable  at  bank  two  months  from  date  to  the  order  of  James  Oill ; 
at  the  request  and  for  the  accommodation  of  the  maker  the  defend* 
ant  indorsed  it  in  blank  ;  then  it  was  delivered  to  the  payee,  who 
placed  his  own  blank  indorsement  above  that  of  the  defendant, 
and  transferred  it  to  a  third  person,  who  transferred  it  to  a  fourth 

in  the  city  of  New  York,  from  whom  the  plaintiff  purchased  it  for 

^*"^**~~^''^^^~— '^■^~"—  ' '  < 

^8eeH(erba0ey.irc£n<ee,(46Hloh.4n),  25  Am.  Bep.  696;  J[>uZK>to  ▼.  Jfawn,  127  Maaa.  32. 
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a  yalaable  consideration  before  maturity,  believing  the  indorse- 
menta  to  be  in  order  of  time  as  they  were  in  order  of  place. 
Presentment  and  demand  were  made  ;  notice  of  non-payment  was 
given  to  the  defendant  as  the  second  indorser,  and  this  suit  ia 
instituted  against  him  in  that  character. 

The  defendant  insists  that  he  is  a  guarantor  that  the  note  is  duo 
and  payable  according  to  its  tenor,  that  the  maker  shall  be  able  to 
pay  it  at  maturity,  and  that  it  is  collectible  by  the  use  of  due  dili- 
gence ;  that  therefore  there  is  a  variance  between  the  contract 
alleged  and  that  which  he  made,  and  that  he  has  a  right  ta  prove 
the  variance  by  parol  testimony. 

The  case  is  reserved  for  the  advice  of  this  court 

The  evidence  is  inadmissible.  The  office  of  a  negotiable  note  is 
to  pass  from  holder  to  holder  as  a  medium  of  payment  The  de- 
fendant is  to  be  charged  with  knowledge,  when  he  made  his  unre- 
stricted indorsement  for  the  accommodation  of  the  maker  and  the 
security  of  the  payee,  that  the  latter  intended  to  and  would  perfect 
the  negotiability  of  the  note  by  indorsing  it  in  due  order  of  place 
above  that  of  his  own,  and  transfer  it  in  open  market ;  and  the  de- 
fendant is  to  be  held  as  having  authorized  the  payee  to  make  him 
responsible  as  second  indorser,  and  therefore  to  have  barred  him- 
self  from  putting  parol  restrictions  upon  the  contract  implied  from 
the  place  of  his  name,  as  against  a  purchaser  before  maturity  for  a 
valuable  consideration  without  notice. 

Of  such  an  indorser,  in  Crozer  v,  Cliambers.  Spencer  (N.  J.),  256, 
Chief  Justice  Hornblower  said,  that  the  '^  mere  signature  creates 
no  commercial  contract  whatever,  though  it  may  subject  him  to 
the  liability  of  second  indorser  if  the  payee  thinks  proper  to  indorse 
it  and  put  it  in  circulation  and  the  note  should  get  into  the  hands 
of  an  innocent  bona  fide  holder." 

In  Schneider  v.  Schxffran^  20  Mo.  511,  the  defendant  having  been 
sued  upon  his  blank  indorsement  of  a  note  of  which  he  was  not  the 
payee,  offered  parol  testimony  as  to  the  real  contract  which  he  had 
entered  into.  The  court  refused  to  receive  it,  saying  "  the  question 
in  the  present  case  is  whether  this  may  also  be  shown  against 
a  party  who  took  the  note  before  it  was  due,  in  the  usual  course 
of  business,  and  for  value  and  without  notice ;  and  we  ai*e  of 
opinion  that  it  cannot,  and  that  such  a  decision  would  be  con- 
trary to  the  principles  and  policy  of  the  law  in  relation  to  negotia- 
ble paper,  and  generally  result  in  throwing  the  loss  from  the  partj 
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who  occasioned  it  by  his  own  act,  upon  a  stranger,  who  relied  upoa 
what  he  found  upon  the  note." 

In  Siurtevanl  y.  RandallybZ  Me.  157,  it  is  said  as  follows  :  *'Un- 
donbtedly  the  order  in  which  the  names  stand  upon  the  back  of  the 
note  would  he  prtma  facie  evidence  of  the  relative  time  at  which 
the  indorsements  were  made,  and  it  may  well  be  that,  as  against  an 
innocent  indorsee  for  value,  in  regular  course  of  business,  the  policy 
which  aims  to  facilitate  commercial  intercourse  by  means  of  nego- 
tiable paper  would  prohibit  a  defendant  from  asserting  any  eztrin* 
sic  matter  to  vary  the  apparent  liability ;  but  as  between  the  origin 
nal  and  immediate  parties  to  the  contract,  or  those  occupying  their 
position  and  having  their  rights  only,  the  consideration  of  the  con- 
tract is  always  the  subject  of  inquiry  until  once  judicially  deter- 
mined.^ 

In  PJuips  V.  Vischer,  50  N.  Y.  69;  s.  c,  10  Am.  Rep.  433,  S.  & 
B.  made  a  note  payable  to  the  order  of  Brown,  which  was  indorsed 
before  delivery  to  the  payee  by  Bennett,  the  defendant's  testator ; 
then  the  payee  wrote  upon  the  back  these  words:  '^  For  the  pur- 
pose of  making  this  note  negotiable  I  indorse  the  same  payable  to 
the  order  of  Solomon  Bennett  without  recourse  to  me  as  indorser;^ 
signed  his  name  thereto,  and  transferred  the  note  to  the  plaintiff, 
who  had  knowledge  that  Bennett's  indorsement  was  prior  in  time 
to  that  of  the  payee.  The  court  said  that  'Mf  the  plaintiff  had 
purchased  the  note  without  knowledge  of  the  order  of  indorsements 
he  might  have  supposed  that  Brown  first  indorsed  it  and  would 
then  have  been  a  iona  fide  holder." 

We  do  not  deny  the  admissibility  of  the  evidence  as  between  the 
defendant  and  the  payee.  In  Beckwxth  v.  Angelly  6  Conn.  323,  the 
defendant  made  a  blank  indorsement  upon  a  note  long  overdue, 
upon  the  agreement  of  the  plaintiff,  the  holder,  to  give  further 
time;  the  latter  wrote  a  guaranty  over  the  defendant's  name;  and 
as  between  them  he  was  allowed  to  prove  the  contract  by  parol.  In 
Perkins  v.  Cattin,  11  Conn.  213,  the  plaintiff  was  the  payee,  under 
a  special  agreement  with  whom  the  defendant  made  the  blank 
indorsement  sued  upon.  In  Lafim  v.  Pomeroy.,  11  Conn.  440,  the 
plaintiffs,  payees,  paid  the  defendant  for  his  blank  indorsement. 
In  Caeile  v.  Candeey  16  Conn.  234,  the  plaintiff  was  the  payee.  In 
Holbrooh  v.  Camp^  3d  id.  23,  Holbrook  indorsed  in  blank  a  note 
payable  to  one  Downs  for  the  accommodation  of  the  maker.  Camp 
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bought  it  after  maturity  and  undertook  to  use  it  by  way  of  Bet-ofi 
against  a  claim  in  favor  of  Holbrook. 

In  a  note  to  section  133  in  the  last  edition  of  Story  on  Promissory 
Notes  there  are  cited  a  large  number  of  decisions  by  courts  in  oar 
own  country  and  in  England  as  to  tho  legal  effect  of  an  indorse- 
ment in  blank  upon  a  promissory  note  payable  to  order  by  a  person 
who  at  the  time  of  indorsing  is  neither  payee  nor  holder.  We 
believe  we  are  not  mistaken  in  saying  that  in  every  case  cited 
tho  plaintiff  was  either  the  payee  or  tho  holder  of  the  note  with 
notice  as  to  the  time  when  and  the  contract  under  which  the  defend- 
ant made  his  irregular  indorsement ;  therefore  the  author  must  be 
understood  as  treatmg  only  of  such  instances. 

In  Daniel  on  Negotiable  Instruments,  §  712,  it  is  said:  '' Whether 
or  not  there  is  the  same  liberty  in  tho  use  of  parol  proof  when  the 
note  has  been  passed  to  a  hona  fide  holder  for  value,  and  without 
notice,  is  a  question  upon  which  the  authorities  aro  by  no  means 
uniform.  Some  of  them  confine  parol  proof  to  cases  in  which  the 
note  is  still  in  tho  hands  of  the  original  party  to  whom  it  was  first 
delivered  as  a  valid  instrument;  but  others  declare  that  it  is  equally 
competent  in  a  suit  by  a  hona  fide  holder."  Several  cases  are 
cited  in  support  of  the  text.  But  we  think  wc  are  not  mistaken 
when  we  say  that  in  every  one  of  these  tho  plaintiff,  at  the  takm^^ 
of  the  note,  had  notice  of  the  irregular  indorsement,  therefore  no 
one  of  them  is  an  authority  for  the  proposition  that  the  defendant 
in  the  case  before  us  is  not  liable  in  this  action  to  the  plaintiff,  a 
hona  fide  holder  without  notice. 

Our  attention  has  also  been  called  to  the  case  of  Oood  v.  Marixn^ 
5  Otto,  90,  in  which  the  marginal  note  is  that  ''  where  a  promissory 
note  made  payable  to  a  particular  person  or  order  is  first  indorsed  by 
a  third  person,  such  third  person  is  held  to  be  an  original  promisor, 
guarantor,  or  indorser,  according  to  the  nature  of  the  transaction  and 
tho  understanding  of  the  parties  at  the  time  the  transaction  took 
place; "  and  that  '^  parol  evidence  is  admissible  to  show  the  circnm* 
stances  under  which  he  signed,  as  they  bear  upon  the  foregoing 
rule." 

But  this  case  is  of  the  same  class,  and  we  believe  that  in  every 
case  cited  therein  as  an  authority  the  plaintiff  was  either  payee  or 
holder  with  notice.  It  is  error  to  the  Supreme  Court  of  Colorado. 
From  1  Colorado  Reports,  165,  it  appears  that  the  note  was  trans- 
ferred by  the  payee  directly  to  Martin,  the  plaintiff  below;  of  course* 
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tn  this  fact  there  was  actual  notice  to  the  latter  that  the  indorse- 
foent  of  Qood  was  irregular  and  open  to  parol  explanation.  In 
Third  National  Bank  of  Baltimore  v.  Lange,  7  Reporter,  May  7th, 
1879  (to  appear  in  Maryland  Reports),  the  marginal  note  is,  that 
'^  parol  proof  is  admissible  to  show  the  character  in  which  indoi-s- 
k*TB  Stand  relative  to  the  note."  The  plaintiff  bought  the  note  of 
\he  payee,  and  the  court  cites  Good  v.  Marfin,  supra.  Neither  of 
these  cases  is  an  authority  for  any  other  proposition  than  that  parol 
proof  is  admissible  aS  between  parties  who  have  notice  of  the  irregu- 
larity of  the  indorsement. 

In  the  case  at  bar  the  payee  embraced  the  opportunity  afforded 
liy  the  defendant,  and  perfected  the  negotiability  of  the  note  by 
making  his  indorsement  to  stand  as  the  first  and  that  of  the 
defendant  as  the  second,  so  far  as  a  stranger  could  know,  and  put 
it  into  circulation;  the  plaintiff  bought  it  in  the  market  apparently 
i>f  the  second  holder  after  the  defendant,  possibly  a  bill-broker, 
under  sach  circumstances  as  gave  him  no  knowledge  either  actual 
iir  constructive  of  any  irregulanty. 

Ify  as  between  himself  and  all  persons  to  whom  the  payee  may 
transfer  a  note,  the  irregular  indorser  prefers  one  of  the  two  posi- 
tions of  guarantor  or  second  indorser  to  the  other,  he  can  easily 
Aecnre  his  preference  by  stating  it  in  writing  in  connection  with 
his  indorsement ;  and  in  the  interest  of  the  negotiability  of  com- 
mercial paper  it  is  better  to  compel  him  thus  to  state  it  than  to 
require  the  holder  without  notice  to  discover  it  at  the  price  of  a  bill 
\i  costs. 

We  advise  the  Court  of  Common  Pleas  to  render  judgment  for 
the  plaintiff. 

In  this  opinion  the  other  judges  concurred^  except  Pabk,  G.  J., 
vho  did  not  sit. 
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Mix  v.  National  Bakk  of  Bloominotok. 

(91  III.  90.1 

ycUional  bank  —  evidence  of  existence — certiflcnte  of  camp  trotter  of  eurrent^ 
—  negotiable  instruments —  note  transferred  for  pre-existing  debt. 

In  ED  action  by  a  National  hank  on  a  note,  where  the  existence  of  the  corporation 
is  denied,  the  certificate  of  the  comptroller  of  the  currency,  ander  section 22 
of  the  National  BanlLing  Act,  that  tho  association  had  complied  with  the 
law  and  was  authorized  to  do  banking  business,  was  competent  evidence, 
and  in  connection  with  proof  that  the  association  had  dono  banking  business 
for  several  years,  and  the  fact  that  the  note  was  in  terms  payable  at  tlio 
bank,  makes  a  prima  facie  case. 

One  who  takes  a  promissory  note  before  maturity  in  good  faith  in  payment  of 
or  as  security  for  an  antecedent  debt,  holds  it  for  a  valuable  oonsideratloD 
and  free  from  equities.    (See  note,  p.  46.) 

ACTION  on  a  promissory  note.    The  opinion  states  the  facta 
The  plaintiff  had  judgment  below. 

Stephen  R.  Moorey  for  appellant 

0.  W.  Aldrich  and  T.  C.  Kemek,  for  appellee. 
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Shbldok,  J.  This  was  a  sait  brought  by  the  National  Bank  of 
Bloomington^  as  indorsee,  upon  a  promissory  nofe  made  by  the 
defendant  to  one  G.  M.  Nichols,  and  indorsed  by  liie  latter  to  the 
plaintiff,  as  follows: 

''$2,745.35.  Bloominoton,  III.,  April  28,  1875. 

Six  months  after  date  I  promise  to  pay  C.  M.  Nichols  $2,745.25, 
at  National  Bank  of  Bloomington,  Illinois.  Value  received,  with 
interest  at  ten  percent  per  annum  from  date  if  not  paid  at  matur- 
ity. 

James  Mix.'' 
"Indorsed,  0.  M.  Nichols." 

Besides  the  general  issue,  there  were  the  pleas  of  ««//iW  corparc^ 
lion,  non  esi  fadum  yerified  by  affidavit,  and  partial  failure  of  con- 
sideration, upon  which  issues  were  joined,  and  found  by  the  jury 
in  favor  of  the  plaintiff,  and  damages  assessed  to  the  amount  of 
the  note  and  interest,  upon  which  judgment  was  rendered,  and  the 
defendant  appealed. 

It  is  objected,  that,  under  the  issue  upon  the  plea  of  nul  tiel 
eorporaiion,  the  court  below  admitted  in  evidence  the  certificate  of 
the  comptroller  of  the  currency  issued  under  section  22  of  the  Na- 
tional Bank  Act  (XT.  S.  Stat,  §  5169),  providing  (after  the  asso- 
ciation of   individuals  desiring  to  organize  a  National  bank  has 
done  certain  things  as  required  by  §  13)  that  *^  the  comptroller 
shall  give  to  such  association  a  certificate,  under  his  hand  and  offi- 
cial seal,  that  such  association  has  complied  with  all  the  provisions 
required  to  be  complied  with  before  commencing  the  business  of 
banking,  and  that  such  association  is  authorized  to  commence  busi- 
ness."   There  was,  besides,  evidence  that  the  bank  had  been  acting 
ss  a  National  bank  for  eleven  years;  and  the  existence  of  the  bank 
is  acknowledged  in  the  note  signed  by  the  defendant,  it  being 
made  payable  at  the  bank.    We  think  the  certificate  was  properly 
enough  received  in  evidence,  and  that  the  evidence  was  amply  suffi. 
cient  to  establish,  at  least  prima  faciey  the  existence  of  the  corpo- 
ntion. 
[Omitting  an  unimportant  question.] 

The  ground  of  defense  mainly  relied  upon  was,  partial  failure  of 
consideration  in  that  the  note  was  given  for  the  payment  of  the 
parchase-price  of  a  number  of  short-horn  cattle  bought  at  a  publie 
nle,  and  that  there  was  a  warranty  claimed  is  being  contained  in  a 
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printed  catalogao  and  breeding  list  which  had  been  published  and 
circulated,  that  the  cattle  were  breeders,  etc.,  and  that  there  had 
been  a  breach  of  the  warranty.  All  the  questions  which  hare  been 
raised  upon  this  head  may  be  disposed  of,  we  think,  upon  the 
ground  simply  that  this  is  a  defense  which  is  not  available  to  the 
defendant  as  against  the  plaintiff  in  this  suit,  the  indorsee  of  the 
note. 

The  evidence  shows  that  John  Nichols,  the  father  of  C.  M.  Nich- 
ols, and  0.  M.  Nichols  were  indebted  to  the  National  Bank  ot 
Bloomington  upon  a  note  for  15,000,  money  borrowed  by  John 
Nichols,  0.  M.  Nichols  having  signed  the  note  as  surety;  that  on 
October  18, 1875,  C.  M.  Nichols,  the  payee  of  the  note  in  suit,  left 
it  with  the  bank  as  security  for  the  $5,000  note,  at  the  same  time, 
and  before  its  maturity,  indorsing  the  note.  This  is  the  testimony 
of  0.  M.  Nichols,  auA  it  shows  the  transfer  of  the  note  by  indorse- 
ment to  the  bank  before  maturity  as  collateral  security  for  a  pre- 
existing debt  owing  by  the  payee  and  his  father  to  the  bank. 

The  case  of  Manning  v.  McCflure,  36  111.  400,  settles  the  law  in 
this  State,  that  the  indorsee  of  a  promissory  note  before  its  matur- 
ity, taking  it  as  payment  or  security  for  a  pre-existing  debt,  shall 
be  deemed  a  holder  for  a  valuable  consideration,  in  the  ordinary 
course  of  trade,  and  shall  hold  it  free  from  the  latent  defenses  on 
the  part  of  the  maker. 

[Omitting  a  consideration  of  facts.] 

It  must  be  held,  then,  that  the  bank,  as  a  bona  fide  indorsee  of 
the  note  before  maturity,  as  collateral  security  for  a  pre-existing 
debt,  took  and  held  it  free  from  the  defense  of  failure  of  considera- 
tion  m  whole  or  in  part. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 

NoTV  BT  THE  REPORTER.  --The  doctrine  of  this  case  Is  supported  by  Swift  ▼.  T)/frn^  II 
Pet.  1 ;  Goodman  v.  Simonds^  80  How  843  ;  Blanehard  ▼.  Steveiut,  8  Cush.  168  ;  WoodruS 
V.  Hill  116  Mass.  810;  Norton  v.  WaiU,  20  Me.  ITtt;  Cbbb  v.  Do]/le,  7  R.  I.  6fiO;  AtUnwn  t. 
BroitHn^  20  Vt.  569 ,  Roberts  v.  Hall,  37  Conn.  211  ;  Redfltck  v.  Jones^  6  Ind.  107  ;  Oibfon  t. 
Connor,  8  KeUey.  47 ;  VaUUe  v.  3f a>»o?i,  1  Smith  (Ind.),  80  ;  Allaire  r,  Hartahomc,  1  Zabr. 
665 ,  OarUde  v.  WiOuirt,  11  Ohio,  178;  OiUhwiU  v  Ptyrler,  18  Mich.  538 ,  Bush  v.  Packard^ 
8  fiaiT.  (Del.)  385;  Barney  t.  Earle^  18  Ala.  106  ;  Neulee  ▼.  Lyman,  14  Cal.  450 ,  Bank  n* 
Charleston  r.  Chambers^  11  Rich.  657;  Boalmun^s  Sav  Inst.  v.  i/oUaiul, 88  Mo.  49  ;  Matt 
land  T.  Citizens'  Banh,  40  Md.  460;  s  a,  17  Am.  Rep.  680 ;  May  v.  Quimby^  8  Bush,  96. 

It  Is,  however,  opposed  to  Bay  v.  Cbddin^tOTi.  6  Johns.  Ch.  54, 0  Am.  Beo.  868;  StaOcer  w 
McDonald,  6  HQl,  98;  Napterv,  i272am,  66erg  108 ;  Oomstockv,  Hfer, 7SN.  Y.869 ;  s.  o.,8l 
Am.  Rep.  148 ;  OoQOcrly  ▼.  Cuthbert,  6  B.  ft  P.  170 ;  Evans  v.  Kymer,  1  B.  ft  Ad.  508 ;  Bayer 
V.  Key&tfm»  Bank,  83  Fdmi  St.  848 ;  Fenouittdir.  HamUton,  85  Ala.  (N.  BJ  888 ;  Lee's  .4ctaiV 
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T.  awaad,  1  Mate.  (Ky  J  ttS;  BramhaU  y.  Beckett^  81  Me.  206;  Jennem  v.  Beau,  10  N.  H.  966; 
Batborough  v.  Meukk,  6  Ohio  St.  448;  Berirand  v.  Barfcmal^  18  Ark.  150 ;  PrmUoe  t. 
ITetarfiHper.SGraU  90S. 

Some  oC  theae  cases  draw  a  dlsUiictkm  between  notes  received  in  payment,  and  thoaa 
laoeivad  mei^  as  coUataral  security.  Such  are  Barney  v.  EkurUn  Mav  t.  i^imhy^  Oar* 
Usie  T.  WitharU  and  Norton  v.  WaiU^  mtpra. 

Uis  coBoaded  that  if  any  thing  of  Talne  is  parted  with  by  the  holder,  when  he  takes  the 
paper  In  payment  or  as  security  for  the  precedent  debt,  he  becomes  a  holder  for  valua. 
Weaver  t.  Borden,  49  N.  T.  908,  208. 

Where  a  note  has  been  nnoonditionally  made  for  accommodation  of  the  payee,  an  la- 
donee,  taking  it  In  good  fslth  solely  as  ooUateral  security  for  an  antecedent  debt  of  the 
payee  and  iadorser,  may  recover  on  it  against  the  maker.  Grocers*  Baals  t.  PenfUUL,  0ft 
9.  T  80i;  a.<L,9ftAm.  Bep.  Sn 

For  an  eThanartre  review  of  the  anbject,  see  Blgelow^s  Bills  and  Notesb  notei  497*  The 
SBbJeei  is  too  ezlsnalTe  for  oar  limits. 
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m  III.  99.) 

2n»uranes — fire — HmiUUion  of  tim4  to  bring  mU  f<tr  ioM. 

Wbere  a  poUcj  of  fire  insurance  provides  that  do  action  shall  be  sasialnable 
theieoii  until  an  award  fixing  the  amonnt  of  the  claim^nor  nnlees  oommenoed 
within  twelve  months  next  after  the  loss  shall  occar,  the  aetion  most  be 
brought  within  twelve  months  from  the  occurrence  of  the  fire,  and  the  time 
does  not  eontinae  until  twelve  months  after  the  award*  * 


ACTION  on  a  policy  of  fire  insnrance.    The  opinion  states  the 
case.    The  defendant  liad  judgment  below. 

Jf.  W.  Sobinsonj  for  appellants. 

Thomas  C.  Whiteside  and  Frank  J,  Smith,  for  appellee. 

Walkeb,  J.  This  was  an  action  on  a  policy  of  insnrance,  brought 
by  appellants  against  appellee.  To  the  declaration  appellee  filed  a 
plea  of  limitations,  that  the  snit  was  not  brought  within  twelve 
months  from  the  time  the  loss  occurred,  according  to  the  tenns  and 
conditions  of  the  policy.  To  this  plea  appellants  filed  a  demurrer, 
which  was  sustained  by  the  Superior  Court,  in  which  the  suit  was 
pending,  and  a  judgment  was  rendered  against  appellee.  An  appeal 
was  prosecuted  to  the  Appellate  Court  of  the  first  district,  where 

*8ee,  eoittra^  Hay  ▼.  Fire  Int.  Co.,  port. 
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the  judgment  was  reversed^  and  plaintiffs  in  tho  Superior  Court 
appeal,  and  ask  a  reyersal. 

It  is  stipulated  that  the  policy  contained  this  provision:  **  The 
amount  of  loss  or  damage  to  be  estimated  according  to  the  actual 
cash  value  of  the  property  at  the  time  of  the  loss,  and  to  be  paid 
sixty  days  after  due  notice  and  proof  of  the  same  made  by  the  as- 
suredy  and  received  at  this  office,  in  accordance  with  the  terms  and 
conditions  of  this  policy,  unless  the  property  be  replaced,  or  the 
company  have  given  notice  of  their  intention  to  rebuild  or  repair  the 
damaged  premises."  That  there  was  annexed  to  the  policy  this  con- 
dition :  *'  It  is  furthermore  hereby  expressly  provided  and  mutually 
agreed,  that  no  suit  or  action  against  this  company,  for  the  recovery 
of  any  claim  by  virtue  of  this  policy,  shall  be  sustainable  in  any 
court  of  law  or  chancery  until  after  an  award  shall  have  been  ob- 
tained fixing  the  amount  of  such  claim,  in  the  manner  above  pro- 
vided, nor  unless  such  suit  or  action  shall  be  commenced  within 
twelve  months  next  after  the  loss  shall  occur;  and  should  any  suit 
or  action  be  commenced  against  this  company  after  the  expiration 
of  the  aforesaid  twelve  months,  the  lapse  of  time  shall  betaken  and 
deemed  as  conclusive  evidence  against  the  validity  of  the  claim, 
any  statute  of  limitation  to  the  contrary  notwithstanding.'' 

The  fire  producing  the  loss  occuri-ed  on  tho  14th  of  July,  1874, 
and  proofs  of  loss  were  furnished  by  appellants,  to  which  no  objec- 
tions were  made  by  the  agents  of  appellee,  at  its  office,  on  the  2l8t  of 
July,  1874.  This  action  was  commenced  on  the  13th  of  September, 
1875,  on  the  policy,  to  recover  for  the  damages  sustained  by  the  fire. 
The  action  was  not  brought  within  twelve  months  after  the  loss 
occurred,  but  within  twelve  months  from  the  expiration  of  sixty 
days  after  the  loss. 

When  the  judgment  of  the  Superior  Court  was  reversed  by  the 
Appellate  Court,  counsel  for  plaintiffs  in  the  Superior  Court  stipu- 
lated that  they  could  not  amend  so  as  to  obviate  the  effect  of  that 
decision,  and  that  its  decision  was,  in  fact,  final,  and  that  court 
thereupon  granted  this  appeal. 

It  is  agreed  that  the  only  question  presented  by  this  record  is, 
whether,  under  the  above  condition,  the  suit  was  brought  in  time. 
Appellants  contend  that  the  twelve  months  did  not  begin  to  run 
until  the  expiration  of  sixty  days  after  the  occurrence  of  the  fire, 
whilst  appellee  contends  that  it  began  to  run  from  the  time  of  the 
fire.     It  all  depends  on  the  meaning  of  the  language  the  parties 
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have  employed  to  express  their  intention  when  the  contract  was 
executed  by  them.  As  they  expressed  and  must  haye  understood 
it,  we  mast  carry  it  into  effect. 

All  persons  know  that  in  giying  force  to  laws  and  contracts  of 
ereiy  description,  the  intention  as  therein  expressed  must  goyern. 
That  intention  must  and  can  only  be  sought  in  the  language  em- 
ployed in  the  instrument  itself,  and  from  the  ordinary  or  popular 
meaning  of  the  words  themselyes,  unless  it  is  apparent  they  are 
used  in  a  technical  or  particular  sense.  According  to  these  rules, 
we  are  wholly  unable  to  perceiye  how  the  meaning  of  this  language 
can  be  misunderstood,  or  that  different  persons  could  arriye  at 
other  than  one  conclusion  by  simply  reading  the  clause.  The  words 
are  plain,  simple,  and  haye  a  well-understood  and  accepted  meaning. 
There  can  be  no  equiyocal  or  doubtful  definition  attached  to  them, 
either  separately  or  in  their  grammatical  arrangement  The  lan- 
guage that  a  suit  or  action  shall  not  be  brought  until  after  an  award 
shall  be  obtained  fixing  the  amount  of  the  claim,  in  the  manner 
therein  proyided,  can  only  mean  what  it  says :  that  such  an  award 
18  an  indispensable  prerequisite  to  the  bringing  of  a  suit  or  action, 
unless  the  assured  should  be  prevented  by  the  company. 

The  next  clause  of  the  condition,  '^  nor  unless  such  suit  or  action 
shall  be  commenced  within  twelve  months  next  after  the  loss  shall 
occur,"  is  equally  clear  and  explicit  When  did  the  loss  occur? 
Manifestly  at  the  time  the  fire  destroyed  the  property.  In  what 
consisted  the  loss?  Obviously  in  the  destruction  of  the  building 
by  fire.  We  are  wholly  unable  to  conceive  that  language  could  have 
been  used  that  could  have  rendered  the  meaning  plainer.  Other 
words  might  have  been  employed  to  express  the  same  meaning,  but 
to  our  minds  they  could  not  have  been  clearer  or  freer  from  doubt 
This  seems  to  us  to  be  one  of  those  propositions  which  are  so  plain 
that  reasoning  cannot  add  any  thing  tb  their  perspicuity. 

It  18,  however,  urged,  that  the  word  '*  occur  *'  is  used  in  the  sense 
of  "accrue,'' and  that  this  sense  requires  us  to  apply  it  to  the  suit 
or  action.  The  word  "  occur'*  means  "  to  happen,"  in  its  general 
and  most  popular  sense,  whilst  the  word  '^accrue"  is  to  be  added 
or  attached  to  something  else,  in  its  generally  received  sense;  but  if 
we  were  to  substitute  the  word  '^accrue,"  then,  in  its  grammatical 
connection,  it  would  mean  that  the  loss  had  attached  to  appellants, 
and  that  was  when  the  fire  destroyed  the  property,  and  would  not 
change  the  obvious  meaning  from  what  it  is  as  written.  It  would 
Vol,  XXXIII  — 7 
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not  be  construction  to  say,  the  condition  means  a  suit  or  action 
might  be  commenced  within  twelve  mouths  after  an  action  had  ac- 
crued. It  would  not  only  be  to  change  the  grammatical  structure 
of  the  clause,  but  it  would  be  to  make  anew  and  different  contract 
for  the  parties. 

It  is,  however,  insisted,  the  clause  m  the  policy  that  the  loss  was 
to  be  paid  sixty  days  after  due  notice  and  proof  of  the  s<uno  should 
be  made  by  the  assured,  and  received  at  the  office  of  the  company, 
limits  and  controls   the  after-inserted  condition  prohibiting    the 
bringing  of  an  action  more  than  twelve  months  after  the  loss  should 
occur.     We  are  unable  to  perceive  that  it  controls  this  condition. 
If  either  has  that  effect,  it  would  seem  the  latter  controls  the  former. 
The  two  clauses  considered  together,  obviously  provide  that  the 
company  shall  have  sixty  days  within  which  to  make  payment,  after 
notice  and  proof  of  loss,  but  in  no  event  should  a  suit  or  action  be 
commenced  after  the  expiration  of  twelve  months  from  the  date  of 
the  fire  producing  the  loss.    Any  other  meaning  attached  to  the 
language,  it  seems  to  us,  would  be  strained,  unreasonable,  and  in 
direct  violation  of  the  plain  intention  of  the  parties,  clearly  ex- 
pressed. 

We  are  referred  to  authorities  which  are  supposed,  by  appellants' 
counsel,  to  hold  similar  language  in  other  policies  means  that  the 
assured  may  sue  at  any  time  within  twelve  months  after  the  sixty 
days  reserved  by  the  company  to  make  payment  has  expired.  We 
have  examined  the  authorities  referred  to,  but  think  they  fail  to 
sustain  his  position  ;  but  even  if  they  did,  although  by  respectable 
courts,  we  should  not  feel  bound  by  them  as  authority,  and  should 
hesitate  long  in  reaching  and  adopting  such  a  conclusion. 

We  are,  therefore,  of  opinion  the  Appellate  Court  decided  cor- 
rectly in  holding  the  plea  presented  a  defense,  and  that  the  judgment 
must  be  affirmed. 

Judgme7it  affirmed^ 
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(91  m  looj 

Oarrhr-^bia  ^  lading—  UmiUUionofliiOfaUif-^endMM, 

Tkoaeeeptanoe  of  a  bill  of  lading  reatrictlng  the  canier's  liability,  and  tbe 
prsviona  praetioe  of  accepting  similar  bills  of  lading,  are  some  evidence,  bn^ 
not  condiudye  evidence,  that  the  limitation  was  known  and  assented  to  bgir 
the  shipper.* 

A  CTION  of  damages  for  failure  to  carry  goods.    The  opiniom 
i\    states  the  case.    The  plaintiff  had  judgment  below. 

G0>.  Gardner  and  Geo.  B.  Hibbard,  for  appellant. 
Mdtfitte  W.  Fuller,  for  appellees. 

SHKLD0K9  J.  On  October  1,  ISll,  appellees  deliyered  to  appeT-^ 
Isnty  at  Chicago,  two  hundred  barrels  of  flour  for  transportation  ta» 
Xew  York  city,  and  receiyed  for  the  same  a  bill  of  lading.  Tho- 
flour  was  put  into  the  warehouse  in  Chicago  to  await  the  loading  or 
the  vessel  for  which  it  was  intended,  and  on  the  night  of  October^ 
8  and  9, 1871,  was  destroyed  by  the  great  Chicago  fire,  without  any 
negligence  on  the  part  of  any  one.  This  action  on  the  case  was 
bronght  by  appellees  against  appellant,  as  a  common  carrier,  for  fail- 
ing to  carry  and  deliyer  the  flour  to  the  consignee.  The  general 
issue  was  pleaded,  and  the  cause  tried  by  the  court  without  a  jury^ 
resulting  in  a  finding  for  plaintiffs  for  the  yalue  of  the  flour  an2 
interest  and  judgment,  from  which  defendant  appeals. 

This  same  case  was  before  this  court  at  a  former  term,  and  is  re- 
ported in  68  111.  369,  when  the  judgment  m  favor  of  the  plaintiffs- 
below  was  reversed,  on  the  ground  of  being  against  too  many  de- 
fendants, the  opinion  of  this  court  on  the  merits  being  m  favor  ofl 
such  plaintiffs. 

The  bill  of  lading  delivered  to  the  consignors  contained  a  proyi[^>- 
ion  relieving  the  carrier  from  liability  for  loss  by  fire  while  the- 
property  is  in  transit,  or  while  in  depots,  etc.  This  court  has  re- 
peatedly held,  that  there  must  be  the  assent  of  the  shipper  in  order 
W  make  binding  upon  him  such  a  limitation  of  the  carrier's  com.— 

^Bee  note,  80  Am.  Rep.  643. 
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mon-law  liability,  and  that  with  such  assent  it  is  binding.  As  the 
oill  of  lading  was  the  only  evidence  of  the  delivery  of  the  flour  to 
appellant,  or  of  any  contract  for  the  transportation  of  the  same,  and 
as  there  was  evidence  that  appellees  had  before  accepted  quite  a 
number  of  bills  of  lading  of  a  similar  character  in  the  course  of 
their  business  with  appellant,  two  points  are  made  by  appellant  for 
the  reversal  of  the  judgment :  1st.  That  from  the  fact,  alone,  of 
the  acceptance  of  the  bill  of  lading,  the  assent  of  the  shipper  to 
its  terms  and  conditions  should  be  inferred.  2d.  That  appellees 
should  be  held  to  have  assented  to  the  contract  expressed  in  the 
bill  of  lading  from  their  receipt  of  the  many  similar  bills  of  lading, 
running  through  the  years  1870  and  1871,  from  the  appellant 
without  objection,  or  be  estopped  from  setting  up  their  ignorance  of 
the  contents  of  the  instrument  and  consequent  want  of  assent  to 
its  provisions,  by  such  course  of  dealing  with  appellant 

It  is  insisted  that  the  bill  of  lading,  being  the  only  contract  be- 
tween the  parties,  and  relied  upon  by  the  appellees  as  such,  must 
be  taken  as  a  whole,  and  all  its  provisions  must  be  regarded  as  bind- 
ing upon  both  parties.  This  same  point  was  made  and  urged  when 
the  case  was  here  before,  it  being  then  said  :  ^^  This  bill  of  lading, 
appellants  insist,  was  the  contract  of  the  parties,  by  which  they  are 
bound,  and  the  provisions  of  which  are  plainly  and  easily  understood 
by  any  business  man,  and  the  assent  of  the  shipper  to  the  terms 
contained  in  it  should  be  presumed."  And  it  was  held  that  the 
assent  of  the  shipper  to  its  conditions  was  not  to  be  inferred  from 
the  fact  of  acceptance  alone.  The  same  fact,  too,  appeared  before, 
of  the  previous  acceptance  by  tliese  shippers  of  a  large  number  of 
similar  bills  of  lading  in  the  course  of  their  business  with  appellant; 
yet  with  these  same  facts  there  appearing,  it  was  held  that  the  find- 
ing of  the  court  trying  the  case,  in  favor  of  the  plaintiffs  below, 
should  not  bo  disturbed  by  this  court  We  do  not  see  that  the  case, 
as  to  the  facts,  is  now  presented  any  more  favorably  for  appellant 
than  before —  the  facts  appeared  to  be  substantially  the  same.  But 
we  are  asked  by  appellant's  counsel  to  reconsider  the  subject  of  the 
qualification  of  the  liability  of  carriers  as  contained  in  bilUoflad' 
xngy  especially  bills  of  lading  used  in  inter-State  trade  (as  the  bill 
of  lading  in  this  case  was)  or  m  foreign  commerce,  and  hold  that 
the  assent  of  the  shipper  to  the  terms  of  such  a  bill  of  lading  will 
be  presumed  from  its  acceptance  by  him  without  objection.  It  is 
urged  that  such  is  the  holding  of  other  courts  of  highest  authority, 
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and  that  it  is  desirable  there  should  bo  auiformity  as  near  as  may 
be,  in  such  a  rale  of  commercial  law. 

The  contrary  rale  to  that  contended  for  by  appellant  has  been  so 
well  established  by  repeated  and  the  uniform  decisions  of  this  conrt^. 
that   we  mast  adhere  to  it  as  tho  settled   doctrine  of  the  court^^ 
although  it  may  not  be  in  harmony  with  tho  rule  of  other  courts,* 
and  although  there  may  result  the  supposed  inconvenience  of  di-  - 
yereity  in  this  regard.    As  already  remarked,  we  have  before  held^ 
in  this  very  case  that  the  shipper's  assent  to  the  clause  of  limitation,^ 
here,  of  the  carrier's  common-law  liability  was  noc  to  be  presumed! 
from  the  acoeplance  of  the  bill  of  lading  alone,  —  that  is,  conclu* 
Bively  presumed.     Anchor  Line  v.  Dater  et  aL,  68  111.  369.     And 
other  like  decisions  are  Illinois  Central  Railroad  Oo,  v.  Franien- 
berg,  54  id.  88;   8.  c,  5  Am.  Rep.  92 ;  Field  v.  Chicago  and  Rock' 
Idand  Railroad  Co.y  71  IlL  458;  Mercliants*  Dispatch  Traf asportation i 
Oo.  V.  Tlieilbar^  86  id.  71;  Merchants*  Dispatch  Transportation  Coi> 
V.  Jasttng,  89  id.  152;  Merchants*  Dispatch  Transportation  Co.  v* 
Leysor^  id.  43. 

Nor  do  any  of  these  decisions  intimate  that  there  should  be  any 
restriction  of  the  rule,  as  is  claimed  there  should  be,  to  the  case  of 
other  paper  writings  than  a  bill  of  lading  proper,  such  as  notices,. 
receipts,  tickets,  etc,  and  they  must  be  taken  as  not  to  acknowledge 
any  such  distinction. 

Upon  the  second  point  made  by  appellant,  we  see  no  ground  for 
holding  appellees  estopped  from  denying  assent  to  this  condition  in 
the  bill  of  lading,  as  arising  out  of  the  previpus  course  of  dealing 
between  the  parties  in  tho  giving  and  acceptance  of  like  bills  of  lad* 
ing,  containing  this  same  provision. 

The  proof  in  that  respect  was  accompanied  with  the  testimony 
of  the  appellees  that  they  werp  unaware  of  the  provision.  There 
was  nothing,  here,  of  the  kind  which  appeared  in  the  cases  of 
Oppenheimer  v.  United  States  Express  Co.,  69  111.  62;  s.  c,  18  Auk 
Hep.  596;  and  Field  v.  Chicago  and  Rock  Island  R,  R.  Co,^  supra,. 
where  the  receipts  or  bills  of  lading  were  in  the  previous  possession 
of  the  consignors,  and  the  blanks  m  them  had  been  filled  up  by 
the  consignors  or  their  clerks,  there  having  been  a  previous  like 
practice  in  respect  to  shipments  before  and  where,  although  there 
was  the  testimony  of  the  consignors  that  they  had  no  knowledge  of 
the  stipulations  limiting  the  responsibility  of  the  carrier,  and  never 
ftssented  to  them,  this  court  said,  in  the  former  case,  that  the  cou« 
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signors  must  be  held  to  have  had  such  knowledge,  and  in  the  latter 
^bat  it  was  impossible,  in  the  very  nature  of  things,  that  the  con- 
<tents  of  the  bills  of  lading  should  not  have  been  known  aud  well 
4inderstood  by  the  consignor,  aud  that  the  facts  existing  were  suffi- 
^cient  to  outweigh  such  contrary  statements  of  the  consignor  and 
xhis  clerk  ;  and  the  finding  of  the  court  below  that  there  was  each 

•  knowledge  and  assent  was  sustained.    But  there  was  no  such  evi- 
'  dence,  in  the  present  case,  of  the  consignors  having  the  bill  of  lad- 
ing previously  in  their  possession  and  filling  it  out,  or  of  a  practice* 
before,  of  doing  so  with  respect  to  similar  bills  of  lading,  or  of  bav- 
ang  any  such  in  their  possession  for  the  purpose  of  filling  out  for 

•  use.  There  is  nothing  here  inconsistent  with  what  was  said  m  Mer, 
^Dispatch  Trans.  Co.  v.  Maore^  88  111.  138;  s.  c,  30  Am.  Kep.  541, 
';a8  the  presumption  there  spoken  of  was  indulged   in  the  absence 

of  evidence  to  the  contrary.    It  was  not  intended  to  decide  that  the 
pi^esumption  was  conclusive. 

The  facts  relied  on  by  appellant  of  the  acceptance  of  the  bill  of 
lading,  and  of  the  previous  practice  in  giving  and  receiving  similar 
'bills  of  lading,  were  evidence  going  to  show  that  the  limitation  of 
^liability  contained  therein  was  known  and  assented  to  by  appellees, 
but  they  were  not,  either  or  both  of  them,  conclusive  evidence 
thereof.  It  was  a  question  of  fact,  to  be  determined  upon  the 
whole  evidence. 

Wo  cannot  say  that  the  finding  of  the  court,  sitting  as  a  juiy, 
upon  all  the  testimony  in  the  case,  should  be  set  aside  as  against  the 
evidence,  and  the  judgment  will  be  afiirmed. 

Judgmenl  affirmed. 


Chicago  and  Iowa  Railroad  Company  v.  Bussell. 

(91  III.  208.) 

Jfegligenee  —  master  and  servant  —  telegraph  pole  near  raUfMiy — contributory 

negligence, 

%.  brakeman  in  defendaDt's  emp1oj»  desceDding  the  ladder  of  a  moving  freight 
«ar,  to  throw  a  switch,  was  etruck  bj  a  telegraph  pole  standing  onljr  18 
inches  from  the  car  and  killed.     The  pole  had  been  suffered  to  remain  in 
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that  position  three  yean,  bat  there  waa  no  evidence  that  defendant  pat  it 
there  or  knew  of  its  existence.  There  waa  no  evidence  that  the  brakeman 
knew  of  it.  MM,  that  an  action  of  damages  for  the  killing  waa  maintain 
able.* 

Kreizinger,  Veeder  £  Kretzinger^  for  appellant. 
A,  J  Hopkins  and  Charles  Wheaton,  for  appellee. 

Sheldon,  J.  This  euifc  was  brought  by  William  H.  H.  Russell, 
as  administrator  of  the  estate  of  James  0.  Russell,  deceased,  against 
the  Chicago  and  Iowa  Railroad  Company,  under  the  statute  of  this 
State,  for  causing  death  by  wrongful  act,  neglect  or  default. 

The  circumstances  of  the  case  were  as  follows:  On  the  1st  day 
of  June,  1875,  James  C.  Russell  commenced  work  for  the  railroad 
company  in  the  capacity  of  brakeman  on  one  of  its  freight  trains 
running  from  Aurora  to  ^Forreston  and  return.    On  the  2d  day 
of  KoTember,  1875,  as  the  train  upon  which  Russell  was  employed 
was  on  its  return  trip  to  Aurora,  the  station  agent  at  Mount  Mor- 
ris, a  station  on  the  road,  informed  the  conductor  when  the  train 
reached  that  place  that  there  were  two  cars  on  one  of   the  side 
tracks  to  be  attached  to  his  train.    At  that  place  there  are  three 
tracks,  viz.:  the  main  track,  the  passing  track  and  a  back  or  business 
track.    These  two  cars  which  were  to  be  attached  to  this  train 
were  on  the  back  track.    To  take  these  cars  with  them  the  conduct- 
or and  brakeman    ran  the  train  on  the  passing  track,  uncoupled 
the  train,  and,  with  engine,  tender  and  one  car,  switched  on  the 
batck  track,  coupled  these  and  three  other  cars,  and  pulled  out  to 
switch  back  on  the  passing  track.    Russell  had  turned  the  switch 
when  the  engine,  tender  and  car  were  backed  down  on  this  track 
to  take  tho  cars  there,  and  after  assisting  in  coupling  them,  he 
climbed  upon  the  first  car  back  of  the  tender,  but  as  the  other 
brakeman  was  on  top  of  one  of  the  cars,  Russell  started  to  get 
down  and  turn  the  switch  so  as  to  throw  the  engine  and  cars  back 
on  the  passing  track  and  connect  them  to  the  main  train.     As  he 
was  climbing  down  the  ladder  of  the  car  to  throw  the  switch,  he 
was  struck  by  a  standing  telegraph  pole,  which  was  only  eighteen 
inches  from  the  car,  and  knocked  between  the  cars  on  the  track, 
nn  over  and  almost  instantly  killed.     There  was  a  verdict  for  the 
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plaintiff,  upon  which  judgment  was  entered,  and  the  railroad  com- 
pany appealed. 

Appellant  claims  that  the  evidence  is  not  sufficient  to  support 
the  verdict. 

It  is  said  there  is  a  failure  of  proof  that  the  telegraph  pole  was 
placed  near  the  track  by  the  railroad  company,  its  agents  or  seryants, 
or  that  the  company  had  any  knowledge  or  notice  thereof. 

It  was  not  essential  to  the  liability  of  the  railroad  company  that 
it  should  itself  have  placed  the  telegraph  pole  where  it  was;  it  was 
sufficient  that  the  company  should  have  suffered  it  to  be  and  remain 
in  such  dangerous  proximity  to  the  track. 

It  is  true  there  is  no  direct  evidence  that  the  company  had  actual 
knowledge  or  notice  of  the  position  of  the  telegraph  pole.  There 
was  the  testimony  of  one  witness  that  he  had  known  of  the  tele- 
graph pole  being  where  it  was  since  in  March,  1875,  and  of  another, 
a  brakeman  on  the  road,  that  he  once  came  in  contact  with  the 
same  pole  in  1872.  From  the  length  of  time  of  the  telegraph  pole 
standing  where  it  did,  as  shown  by  the  evidence,  the  jury  were 
warranted  in  finding  that  the  company  knew  of  it  —  that  they 
ought  to  have  known  of  it,  and  so  might  be  considered  as  having 
notice  of  it  This  court  has  often  decided  that  notice  of  a  defect 
or  obstruction  will'be  presumed  after  the  lapse  of  a  sufficient  time. 
City  of  Springfield  v.  Doyh,  76  111.  202;  City  of  Chicago  v.  FowUr, 
60  id.  322. 

[Omitting  other  points.] 

It  is  said  again,  deceased  was  negligent  in  not  looking  and  seeing 
the  pole  in  time  to  save  himself.  He  had  reason  to  believe,  after 
the  cattle  shutcs  and  elevator  were  passed,  that  the  track  was  clear. 
His  eyes,  it  may  be  supposed,  were  directed  to  the  side  of  the  car 
while  he  was  in  the  act  of  getting  down.  There  is  no  evidence 
that  he  knew  any  thing  of  this  telegraph  pole,  or  that  he  was  ever 
required,  previous  to  this  2d  day  of  November,  1875,  to  assist 
in  switching  cars  off  on  this  back  track  at  Mount  Moms. 

[Omitting  a  minor  point.] 

It  certainly  was  culpable  negligence  in  the  railroad  company  ta 
permit  for  so  long  a  time,  such  an  obstruction  to  be  in  such  close 
proximity  to  its  track  that  an  operative  of  the  road  should  come 
in  contact  with  the  obstruction  and  be  killed,  when  on  a  car,  engaged 
in  the  necessary  performance  of  his  duties  in  the  management  of 
the  train.    We  do  not  find  in  all  the  conduct  of  the  deceased  any 
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such  negligenoe  on  his  part  as  sboald  preclude  a  recovery  in  the 


[Omitting  minor  considerations.] 
The  judgment  will  be  affirmed. 

/udgmerU  affirtMtU 
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MoLtUr  and  iervani  —  duty  of  matter  in  rupeei  to  machinery. 


A  nilway  engineer  wss  killed  by  the  explosion  of  a  looomotiTe  boiler.  The 
boiler  was  made  of  the  best  material,  and  by  first-class  mannfactarers ;  it 
had  not  been  nsed  long  enoogh  to  create  a  reasonable  suspicion  of  its  unsafe 
condition,  the  defect  could  not  have  been  discovered  by  any  of  the  usual 
testa,  and  its  appearance  did  not  indicate  its  unsafe  condition.  Held,  that 
tho  company  was  not  answerable,  being  bound  only  to  provide  machinery  of 
good  material,  constructed  in  a  workmanlike  manner.* 

ACTION  for  negligence.    The  opinion  states  the  case.    The 
plaintiff  had  judgment  below. 

Fairbank  £  Gere^  for  appellant. 

Walsbr,  J.  It  appears  that  about  the  17th  day  of  January, 
1B75,  one  Wm.  F.  Hiller,  a  fireman  of  an  engine  used  on  the 
Indianapolis,  Bloomington  and  Western  railroad,  was  killed  by  an 
explosion  of  the  boiler  of  the  engine.  Appellee,  as  administrator 
of  Hiller's  estate,  brought  an  action  against  the  company,  averring 
negligence  on  its  part  in  not  providing  suitable,  safe  ard  properly 
constructed  machinery,  whereby  Hiller  was  killed,  and  sought  to 
recover  damages  therefor.  A  trial  was  had,  resulting  in  a  verdict 
against  the  company  for  $1,950,  upon  which,  after  overruling  a 
motion  for  a  new  trial,  the  court  rendered  jud£:ment  and  the  com- 
pany appeals. 

It  is  claimed  that  the  recovery  is  wrong,  because  it  is  not  sup- 
ported by  the  evidence,  and,  in  the  next  place,  because  the  railroad 
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was,  at  the  time  the  explosion  occurred,  in  the  hands,  under  the 
control,  and  being  operated  by,  a  receiver,  and  that  proper  evidence 
offered  by  appellant  was  rejected, and  the  coart  erred  in  giving  and 
refusing  instructions. 

We  are  clearly  of  opinion  that  the  evidence  fails  to  show  a  canse 
of  action.  It  appears,  from  the  evidence,  that  the  engine  which 
caused  the  injury  was  at  the  time  employed  in  the  yard  for  switch- 
ing purposes ;  that  a  portion  of  the  left-hand  side  sheet  of  the 
boiler  gave  way,  which  caused  Hiller^s  death.  Witnesses  of  intelli- 
gence, and  who  are  unimpeached,  testified  that  the  engine  was  of 
first-class  manufacture,  built  by  a  manufactory  having  reputation 
for  constructing  good  and  reliable  machinery.  The  fire-box  was 
constructed  of  copper,  the  best  and  most  expensive  material  used 
for  the  purpose.  The  average  time  such  a  box  lasts,  in  use,  is 
seven  or  eight  years,  audit  is  not  i*egarded  as  being  dangerous  under 
five  years.  This  had  been  in  use  only  about  three  and  a  half  years. 
The  stay-bolts  had  leaked  some,  but  that  was  not  regarded  as  indi- 
cating the  slightest  danger.  They  and  side  sheets  frequently  leak, 
but  that  does  not  indicate  weakness  or  want  of  safety.  All  leak- 
age in  the  fire-bolts  had  been  reported  and  properly  repaired. 
Experts  testified  they  could  not  see  how  it  was  possible,  with  the 
prudence  and  care  ordinarily  used  in  the  management  of  railroads, 
to  discover  the  danger  in  this  engine,  as  was  shown  by  the  explo- 
sion; that  the  employees  in  charge  of  the  locomotive  were  careful 
and  prudent  men. 

On  the  part  of  appellee,  witnesses  testified  that  they  did  not  con- 
sider the  engine  safe;  but  their  opinions  seem  to  be  based  princi- 
pally on  examinations  made  after  the  boiler  bursted.  Webb,  an 
engineer,  testified,  that  he  examined  the  boiler  after  the  explo- 
sion, and  it  did  not  look  very  safe.  He  says,  the  thickness  of  the 
sheet  could  not  be  determined  by  examination,  without  cutting 
through,  but  if  the  heads  of  the  bolts  were  worn,  that  could  be 
seen  Harvey,  an  engineer  who  used  this  locomotive  half  the  time, 
says  the  heads  of  the  bolts  had  leaked;  that  he  reported,  and  they 
were  repaired;  that  he  did  not  regard  it  very  safe,  and  did  not  use 
much  steam.  He  was  on  the  engine  at  7  o'clock  in  the  morning  of 
the  day  of  the  accident,  but  did  not,  on  leavMis^  it,  report  to  the 
other  engineer  who  took  charge  that  he  regarded  it  unsafe.  Brash, 
a  relative  of  the  deceased,  and  the  engineer  in  charge  at  the  time, 
testified  that  he  could  not  say  he,  at  the  time,  regarded  the  engip« 
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as  unsafe.  Brash  used  it,  he  says,  without  protest,  and  was  nnable 
to  say  he  was  afraid  of  any  thing  happening.  He  had  reported 
leakage,  and  repairs  were  promptly  made. 

From  this  eyidence  wo  are  wholly  unable  to  see  how  appellant  can 
be  held  liable,  unless  it  was  an  insurer  of  the  safety  of  its  employees. 
If  only  the  eTideuce  of  appellee  was  considered,  it  wholly  fails  to 
make  a  case.  There  is  nothing  in  it  showing  the.  slightest  neglect 
of  duty  on  the  part  of  appellant  Ordinary  means  of  detecting 
the  nnsafety  of  the  engine  were  entirely  inadequate  for  the  purpose, 
nor  does  the  evidence  of  any  witness  show  that  there  was  any  sign 
of  nnsafety.  The  result  showed  it  was  unsafe,  and  after  the  boiler 
had  opened  all  could  then  see  its  defects,  but  none  could  before.  The 
engineer  in  charge  points  out  nothing  to  indicate  its  unsafe  condi- 
tion before  the  explosion,  nor  does  his  predecessor.  Their  opinions, 
manifestly,  are  based  on  an  examination  made  after  the  accident, 
or  they  would  have  specified  the  defects  upon  which  to  conclude  it 
was  unsafe.  We  have  searched  the  evidence  in  vain  to  find  any 
fault  on  the  part  of  tlie  company,  but  none  is  found.  No  one  of 
the  witnessea  has  suggested  any  fault  or  the  omission  of  any  duty 
on  the  part  of  the  company. 

Employers  are  only  required  to  provide  machinery  of  good  material, 
and  to  have  it  constructed  in  a  good  and  workmanlike  manner. 
They,  whether  as  individuals  or  corporations,  are  not  insurers  of  their 
employees  against  injury  from  its  use.  In  this  case  the  locomotive 
was  made  of  the  best  material,  and  by  first-class  manufacturers, 
and  bad  not  been  nsed  a  sufficient  length  of  time  to  create  any 
suspicion  of  its  unsafe  condition,  which  could  have  been  discovered 
by  any  of  the  tests  usually  employed  for  the  purpose,  and  its 
appearance  did  not  indicate  its  unsafe  condition.  To  have  detected 
it,  the  boiler  would  have  been  greatly  injured,  by  cutting  through 
its  walls.  We  are  unable  to  see  that  those  having  charge  of  the 
road  and  its  machinery  omitted  any  duty,  and  the  company  cannot 
bo  held  liable  for  the  loss. 

This  view  of  the  case  renders  it  unnecessary  to  discuss  the  other 
questions  presented  by  appellant. 

The  evidence  being  wholly  insufficient  to  support  a  recovery,  ths 
judgment  of  the  court  below  is  reversed. 

Judgynent  rev$r9ed. 
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Bu/nty — onojfieialhond — IocHm  of  Mige€~'pr0tiou9  drfaloatimi. 

A  surety  on  the  botfd  of  the  treasurer  of  a  secret  society,  conditioned  for  the 
faithful  application  of  the  trust  moneys,  cannot  waive  liability  for  a  misap- 
propriation by  the  mere  fact  that  the  treasmer  had  misappropriated  the  tmai 
funds  in  tho  preceding  year,  to  the  knowledge  of  the  officers  and  memben 
of  tho  society,  but  not  of  the  surety,  and  had  been  reelected  without  anj 
communication  of  such  defalcation  to  the  surety.      {See  note,  p,  68.) 

Where  a  treasurer  is  reelected,  reporting  a  certain  sum  of  trust  moneys  in 
his  hands  from  the  preceding  term,  the  sureties  on  his  official  bond  for  tho 
new  term  must  answer  for  any  defalcation  in  that  sum,  and  cannot  throw 
the  responsibility  therefor  on  the  sureties  of  the  former  IxMid.* 

Robinson,  Enapp  &  ShuU,  for  appellants. 
Palmer,  Palmer  £  Ross,  for  appellees. 

Walkkk,  J.  It  appears  that  John  A.  Hughes  was  elected 
treasurer  of  appellees'  lodge.  He  so  acted  from  the  1st  day  of 
January,  1875,  until  the  30th  of  June  following.  It  is  agreed 
by  the  parties  that  at  tho  commencement  of  this  term  of  office  he 
reported  to  the  lodge  that  he  had  the  sum  of  $436,  money  of  the 
lodge;  that  on  the  30th  of  June,  the  end  of  his  term,  he  should 
have  had  in  his  hands  $5G1,  which  he  had  received  and  failed  to 
pay  over  to  his  successor.  The  suit  was  on  the  bond  given  by 
Hughes,  as  such  treasurer,  and  service  was  had  on  the  sureties  but 
not  on  Hughes. 

The  sureties  pleaded  non  est  factum,  and  a  special  plea,  that  for 
two  terms  preceding  the  term  commencing  on  the  Ist  of  January, 
1875,  Hughes,  the  principal,  was  treasurer,  and  at  that  time  was 
a  defaulter  to  the  lodge  for  moneys  previously  received  and  misap- 
plied; that  it  was  then  known  to  the  officers  and  members  of  the 
lodge  that  he  was  a  defaulter,  and  the  sureties  were  ignorant  of  the 
fact ;  that  the  lodge  is  a  secret  organization,  of  which  defendants 
were  not  members,  and  were  ignorant  of  its  business;  that  it  was 
the  duty  of  the  officers  and  members  of  the  lodge,  when  the  bond 

*  Oompare  InhdbitanU  qf  Boehet/Ur  ▼.  BandaU^  a06  Mass.  S96),  7  Am  Bep.  SI9,  ud 

Sote,621. 


JANUARY  TERM,  1879.  61 


Roper  V.  SaDgamon  Lodge. 


was  executed,  to  inform  defendants  that  Hughes  was  a  defaulter, 
and  defendants  were  misled  by  the  lodge  having  re-elected  him, 
and  thereby  induced  them  to  believe  he  had  acted  faithfully,  but 
the  officers  or  members  ^aye  to  defendants  no  such  notice.  The 
plea  concludes  by  insisting  the  bond  is  void.  The  court  sustained 
a  demurrer  to  this  plea,  and  that  decision  is  assigned  for  error. 

It  is  also  urged,  that  the  court  erred  in  refusing  to  permit 
appellants  to  prove  that  the  default  accrued  and  the  misappro- 
priation of  the  money  was  during  the  term  previous  to  this 
election  on  the  Ist  of  January,  1875,  when  other  persons  were  his 
sureties,  for  the  purpose  of  fixing  the  liability  for  the  default  on 
the  sureties  on  the  bond  covering  the  previous  term. 

It  is  urged  that  the  special  plea  presented  a  completo  defense  to 
the  action;  that  the  officers  and  members  of  the  lodge,  knowing  of 
the  defalcation,  and  re-electing  Hughes  treasurer,  operated  as  a 
recommendation  of  his  honesty  to  all  persons  not  members  of  the 
lodge;  that  such  conduct  on  the  part  of  the  lodge  was  calculated 
to  and  did  mislead  appellants  and  operated  as  a  fraud  upon  them,  and 
the  concealment  by  the  officers  and  members  of  the  fact  that  Hughes 
was  a  defaulter  when  they  signed  his  bond,  was  a  positive  fraud. 

There  is  a  class  of  cases  in  which  it  is  held  that  it  is  fraud  to 
fail  to  disclose  defects  on  the  sale  of  property,  and  silently  stand 
by  and  permit  another  to  act  upon  the  supposition  that  he  is  pur- 
chasing a  good  title,  when  the  person#claiming  an  adverse  title  or 
interest,  knowing  the  fiict  and  having  the  opportunity,  fails  to  assert 
his  claim.  So,  of  many  other  transactions  it  is  held  to  be  a  fraud 
to  fail  to  disclose  facts  that  would  prevent  the  other  party  from 
acting.  But  the  rule  does  not  apply  when  the  defect  or  important 
bfonnation  is  as  accessible  to  one  person  as  the  other.  One  person 
is  not  required  to  act  as  the  agent  of  another  when  the  latter,  by 
reasonable  diligence,  may  acquire  the  information. 

If  a  person  knowing  another  to  be  utterly  insolvent,  proposed  to 
credit  him  if  he  would  procure  sureties,  he  cannot  be  held  to  have 
acted  ill  bad  faith  by  failing  to  apprise  the  surety  that  his  pnnci- 
pal  is  utterly  insolvent  We  presume  no  one  would  regard  such  a 
failure  to  apprise  the  surety  of  the  fact  of  the  insolvency  of  the 
principal,  as  a  fraud,  and  yet  had  the  surety  known  the  fact,  ha 
would  probably  not  have  indorsed  for  the  principal.  And  this  is 
held  not  to  be  a  fnind,  because  it  was  the  folly  of  the  surety 
ttot  to  have  learned  I  ho  financial  standing  of  the  principal.     The 
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avenues  of  information  were  open  to  him,  and  it  was  his  duty  to 
have  used  the  means  to  inform  himself,  and  failing  to  do  so,  he 
must  suffer  the  consequences  of  his  inaction.  In  such  a  case, 
however,  if  the  person  extending  the  credit  were  to  use  any  arti- 
fice to  throw  the  surety  off  of  his  guard  and  to  lull  him  into  a  false 
security,  and  he  was  thereby  deceived,  that  would  amount  to  a 
fraud.  But  mere  failure  to  communicato  the  fact  in  such  a  case 
does  not  amount  to  bad  faith. 

In  this  case,  it  is  urged,  that  as  this  was  a  secret  organization, 
information  as  to  Hughes'  integrity  was  not  accessible  to  appellants, 
as  they  were  not  members  of  the  order.  Wo  apprehend  that  Hughes' 
account  books  were  not  under  tho  seal  of  secrocy.  If  appellants 
had  requested,  he  could,  if  disposed,  have  shown  his  books  to  them. 
Or  had  -they  inquired  of  the  officers  of  the  lodge,  or  even  of  i  ts 
members,  they  would,  if  within  their  knowledge,  have  been  required 
to  communicate  correct  information.  It  is  thus  apparent  that  tho 
sources  of  information  were  open  to  appellants  had  they  been  dis* 
posed  to  pursue  them.  But  the  officers  and  members  were  asked 
nothing,  nor  did  they  say  any  thing,  and  we  cannot  hold  they  were 
guilty  of  a  fraud. 

It  is  likewise  urged,  that  the  court  should  have  admitted  evidence 
to  prove  that  tho  defalcation  occurred  the  term  before  appellants 
became  sureties  on  this  bond,  and  thus  show  that  the  sureties  on  his 
bond  for  the  preceding  term  «rere  liable.     In  the  case  of  Morley  v. 
Town  of  Afetamora,  78  111.  395 ;  s.  c,  20  Am.  Rep.  266,  the  same  de- 
fense was  interposed.   In  that  case,  as  in  this,  the  supervisor  was  his 
own  Buecessor,  and  his  sureties  interposed  the  same  defense,  but  it 
was  held  not  to  bo  good.     In  that  case  it  was  said,  ^'  It  is  not  made  to 
appear  very  clearly  that  whatever  default  occurred,  took  place  in  the 
first  year  the  supervisor  was  in  office;  but  conceding  that  fact,  wo 
do  not  think  it  relieves  the  sureties  on  the  bond  upon  which  this 
action  is  brought,  from  liability.     The  supervisor  was  his  own  suc- 
cessor in  office.    He  had  made  his  annual  report,  in  which  he 
charged  himself  with  having  a  certain  amount  of  money  in  his  hands. 
The  report  was  approved,  and  we  must  presume  it  was  true.    ♦  •  ♦ 
In  contemplation  of  law,  the  money  mentioned  in  his  report  was 
in  the  hands  of  the  supervisor,  and  the  undertaking  of  tho  sureties 
on  his  bond  was  that  he  should  account  for  it.     It  was  as  much  his 
duty  to  account  for  whatever  funds  were  in  his  hands  at  the  end  of 
the  first  year,  as  it  was  to  account  for  whatever  should  be  receiTed 
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during  the  second  year.  The  law  made  the  snrefcies  responsible  for 
any  defanlt  in  that  regard.  There  could  be  no  action  maintained 
against  the  sureties  on  the  first  bond  at  the  expiration  of  that  year^ 
for  there  was  no  one  who  could  make  demand  for  the  money  the 
supenrisor  reported  as  having  in  his  hands,  so  as  to  establish  a 
default  And  the  case  of  Pinhstaff  v.  People^  59  111.  148,  is  referred 
to  as  sustaining  the  decision  in  that  case. 

We  think  the  case  of  Morley  v.  Metamora,  supra,  is  decisiTo  of 
this  question.  We  are  unable  to  distinguish  this  from  that  in  any 
essential  particular.  Appellants  undertook  that  Hughes  should 
account  for  and  pay  the  money,  on  orders  from  proper  authority, 
when  required,  and  this  he  failed  to  do,  and  appellants  must  make 
bis  default  good. 

We  perceive  no  error  in  the  record  and  the  judgment  must  be 
aflSrmed. 

Judgment  affirmed. 


XoR  BT  !■■  RKPUHTML—It  Is  weU  Settled,  in  England,  that  if  the  master  discovers  that 
the  serrant  has  been  dishonest  in  the  course  of  his  service,  and  instead  of  dismissing  him 
cootinDes  him  In  seryice,  without  the  suretj^s  knowledge  or  consent,  he  cannot  resort  to 
thesnretjforany  subsequent  defialcation.  PMlttptv.  FaxdO^  L.  R,  7Q.  B.  666;  s.  c,  9 
Bog.  (Moak)  2n.  This  doctrine  was  reiterated  in  Sanderaon  ▼.  ultton,  L.  B.,  8  Ex.  73,  and 
Burgem  t.  Eve,  la.  B.,  18  Eq.  458. 

The  English  cases  go  even  further,  and  hold,  as  in  RaUton  v.  Mathmo9^  10  CI.  &  F. 
(Boose  of  Lords),  that  mere  non-communication  of  circumstances  affecting  the  surety's 
credit,  prior  to  the  execution  of  tlie  bond,  known  to  the  obligee,  and  which  if  communi- 
cated  to  the  sarety  would  have  prevented  his  undertaking  the  obligation,  was  undue  eon- 
oeahnsnt,  althoug^h  it  may  not  have  been  not  willful  or  intentional,  and  released  the 
■orety. 

These  cases  are  distinguished  in  AilaniU:  and  Pacific  Telegraph  Co,  v.  Barnes,  64  N.  Y. 
S5 ;  B.  a,  SI  Am.  Bep.  621,  where  the  contrary  of  FhUlip8  v.  Jibxall  is  held.  It  not  appear- 
ing that  the  servant's  default  was  dishonest,  nor  but  that  it  might  have  been  caused  by 
aboeooe,  sicknees,  or  unavoidable  accident. 

la  Atktt  Batik  ▼.  BroumeU,  0  R.  I.  61;  s.  c.  U  Am.  Rep.  S31,  it  was  held  that  mere  negl(< 
geaee  on  the  part  (rf  the  obligee  would  not|dischaiige  the  surety,  but  there  must  be  a  fraud- 
nleat  concealment  of  material  facte.  In  that  case  the  concealment  was  of  the  fact  that 
the  priodpal,  a  cashier,  had  been  losing  money  by  gambling,  in  consequence  of  which  the 
directors  of  the  bank  exacted  additional  security.  The  above  English  cases  were  not 
dtel 

In  QravuT.  Lebaium  NaUnnal  Bank^  10  Bush,  88  ;  s.  o.,  19  Am.  Bep.  60,  sureties  on  a 
eidiier^  bond  were  induced  to  execute  by  a  statement,  published  by  the  directors,  accord- 
ing to  law,  showing  good  management  of  the  bank's  affairs.  The  cashier  was  at  the  time 
of  the  pnfahcation  a  defaulter,  which  the  directors  might  have  learned  by  the  use  of  slight 
csn.  Beld,  that  the  sureties  were  disdiarged. 
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MoLeak  County  Coal  Oompaky  v.  LiBNKoir. 

(91  111.  581.) 

Damage  —  msature  of,  in  trover,  for  eoal  Mned  on  another^$  land. 

In  trover  for  ooal  dag  and  carried  awaj  from  the  land  of  another,  the  meaanro 
of  damages  is  the  yalae  of  the  coal  at  the  month  of  the  pit  or  shaft,  leaa  the 
cost  of  carriage  from  the  bed  thither,  bat  allowing  nothing  for  digging, 
separating,  breaking  or  other  acts  necessary  to  render  it  marketable.  {See 
note,p,  68.) 


11  ROVER.    The  opinion  states  the  facts.     The  plaintiff 
judgment  below. 


had 


Stevenson  &  Ewingy  for  appellant. 
Tipton  £  Pollocky  for  appellee. 

Baker,  J.  This  was  trover,  by  John  Lennon,  the  appellee,  against 
appellant,  to  i-ecover  damages  for  coals  taken  by  it  from  the  land 
of  appellee  and  converted  to  its  own  use,  without  his  consent. 
The  case  was  tried  before  a  jury,  and  a  verdict  was  returned  m 
favor  of  appellee  for  $259.  Judgment  was  rendered  on  the  verdict 
and  this  appeal  was  taken. 

The  principal  question  involved  in  the  suit  is  as  to  the  correct 
rule  for  the  measure  of  appellee's  damages  for  the  coals  taken  by 
appellant 

Robertson  v.  JoneSy  71  111.  405,  was  trespass  for  taking  coal  from 
a  mine.  We  there  said,  the  plaintiff  ^^  has  the  right  to  recover  the 
value  of  the  coal  after  it  is  dug  in  the  bank  ;  or  he  could  recover 
the  value  of  the  coal  at  the  mouth  of  the  pit^  less  the  cost  of  con- 
veying it,  after  dug,  from  the  mine  to  the  mouth  of  the  pit.  This 
nile  is  founded  in  justice,  and  seems  to  be  sustained  by  the  authori- 
ties.'' 

We  afterward,  in  the  case  of  McLean  County  Coal  Company  v. 
Long,  81  III.  359,  applied  the  same  rule  for  the  assessment  of  dam- 
ages in  an  action  of  trover ;  holding  that  in  either  form  of  action  the 
plaintiff  was  entitled  to  compensation  only  for  the  damage  he  had 
actually  sustained,  unless  it  was  a  case  of  trespass  calling  for  vin- 
dictive damages.    We  said,  "for  the  expense  and  trouble  of  sepa- 
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rating  the  coal  from  its  kindred  layers  and  making  it  a  chattel,  the 
defendant  cannot  claim  to  be  reimbursed  ;  but  the  coal  had  no 
Talae  as  a  salable  article  without  being  taken  from  the  pit,  and  any 
person  purchasing  the  coal  in  the  pit  would  have  deducted  from 
the  price  the  cost  of  bringing  it  to  the  pit's  mouth." 

During  the  trial  the  Circuit  Court  had  used  this  language  :  ''I 
understand  the  measure  of  damages  is,  the  value  of  the  coal  at  the 
time  of  the  conyersion.  I  think  the  measure  of  damages  is,  the 
value  of  the  coal  at  the  mouth  of  the  shaft,  less  the  expense  of 
drawing  it  np."  We  quoted  this  language,  and  suggested  that  if 
the  court  had  adhered  in  the  instructions  to  the  rule  thus  announced, 
it  would  have  conformed  to  our  views  of  the  law  and  to  former 
decisions  of  this  and  other  courts.  We  said,  *^  the  court  should 
have  told  the  jury  the  plaintiff  could  recover  as  damages  the  value 
of  the  coal  at  the  mouth  of  the  shafts  less  the  cost  of  conveying  it 
from  the  place  where  it  is  dug  to  the  mouth  of  the  shaft.  This 
is,  in  effect,  saying  he  can  recover  the  value  of  the  coal  when  it 
first  became  a  chattel  by  being  severed  from  the  mass  and  under 
their  control/'  We  referred  to  the  case  of  Sturges  v.  Keiths  67 
III.  451  ;  &  c,  II  Am.  Rep.  28,  and  announced  the  doctrine  to  be 
that  the  damages  are  to  be  estimated  at  the  value  when  the  chattel 
is  converted. 

In  Illinois  di  St.  Louis  Railroad  £  Coal  Company  v.  OgUy  82  IlL 
627;  s.  c,y  25  Am.  Rep.  342^  which  was  an  action  of  trespass,  the 
court  had  instructed  the  jury  to  allow  the  plaintiff  the  value  of  the 
coal  taken,  estimated  at  the  pit  mouth,  less  the  cost  of  carrying  it 
from  where  it  was  dug  to  the  pit  mouth,  allowing  the  defendant 
nothing  for  the  digging ;  and  the  instruction  was  held  to  be  cor- 
rect and  the  judgment  was  afiQrmed.  We  there  quoted  with  ap- 
proval this  language  of  Lord  Denman,  in  Morgan  v.  Powell,  43 
Eng.  C.  Lu  734:  **The  defendant  had  no  right  to  be  reimbursed 
for  his  own  unlawful  act  in  procuring  the  coal,  nor  can  he,  properly 
speaking,  bring  any  charge  against  the  plaintiff  for  labor  expended 
upon  it.  But  it  could  have  no  value  as  a  salable  article  without 
being  taken  from  the  pit.  Any  one  purchasing  it  there  \^onld,  as  of 
course,  have  deducted  from  the  price  the  cost  of  bringing  it  to  the 
pit's  month."  We  again  stated  the  rule  for  the  assessment  of  dam- 
ages  to  be  the  value  of  the  coal  at  the  mouth  of  the  pit,  after  de* 
ducting  the  cost  of  removing  it  from  the  place  where  mined  to  the 
pifs  month. 
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The  instructions  of  the  court  given  in  the  case  now  under  con- 
Bideration  are  in  conformity  with  the  rule  announced  by  us  in  the 
cases  to  which  we  have  referred.  The  several  instructions  given 
inform  the  jury,  in  substance,  that  they  should  allow  the  plaintiff 
the  value  of  the  coal  at  the  mouth  of  the  shaft,  less  the  cost  of 
conveying  it  from  where  it  was  dug  in  the  pit  to  the  mouth  of  the 
shaft 

It  seems  the  coal  in  controversy  was  mined  by  digging  out  the 
clay  from  under  it,  when  the  weight  of  the  top  would  break  it  off. 
This  left  the  coal  in  large  masses,  mixed  with  sulphur,  slate,  stone 
and  clay.  These  masses  had  to  be  broken  up  and  the  sulphur, 
slate,  stone  and  clay  removed  before  the  coal  was  in  a  condition  to 
be  put  on  the  cars  and  run  out  to  the  shaft. 

As  we  understand  the  claim  of  appellant,  it  is  that  the  expense  of 
breaking  up  these  masses  and  removing  the  extraneous  substances, 
and  the  time  and  labor  of  the  miner  in  brushing  his  road,  should 
all  be  deducted  from  the  value  of  the  coal  at  the  mouth  of  the  shaft 

The  evidence  shows  the  brushing  of  the  road  was  necessary  in 
order  to  reach  the  coal  and  break  it  loose,  and  on  principle,  the 
wrong-doer  should  not  be  allowed  compensation  for  the  labor  ex- 
pended in  converting  the  property  taken  into  a  chattel. 

There  was  no  conversion  to  the  use  of  the  appellant  of  the  ag- 
gregate mass  broken  off  by  undermining,  but  a  conversion  of  the 
coal  after  it  was  broken  up  and  separated  from  the  rock,  slate,  sul- 
phur and  clay,  after  it  existed  as  coal,  as  a  chattel  distinct  and  sepa- 
rate from  the  various  other  substances  with  which  it  was  primarily 
imbedded.  This  separation  was  a  necessary  part  of  the  operation 
of  mining  it,  and  of  its  production  as  an  article  fit  for  commerce 
and  use.  Until  such  separation  it  did  not  become  the  chattel 
called  coals.  It  was  the  coals,  and  not  a  conglomerate  mass  of 
coal,  slate,  sulphur,  clay  and  other  substances,  that  were  taken  and 
converted  by  appellant  and  lost  to  appellee.  As  shown  by  the  evi- 
dence, this  slate,  sulphur,  stone  and  clay  were  left  there.  The  appel- 
lant is  not  entitled  to  bo  reimbursed  for  the  expense  and  trouble  of 
detaching  the  coals  from  the  surrounding  substances.  It  is  the 
value  of  the  article  wlien  it  first  exists  as  coals  that  forms  the  basis 
of  the  measure  of  damages.  This  severance  of  the  several  substances 
was  part  and  parcel  of  the  unlawful  act  of  procuring  the  coal,  and 
was  part  of  the  labor  expended  in  producing  the  chattel,  and  ^or 
Buch  unlawful  act  and  labor  no  charge  can  be  made. 
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The  rule  as  stated  in  Robertson  v.  Jones,  tliat  the  plaintiff  can 
reooTer  ''  the  yalue  of  the  coal  at  the  mouth  of  the  pit,  less  the 
cost  of  conyeying  it,  after  dug,  from  the  mine  to  the  mouth  of  the 
pit ;  "  the  rule  as  stated  in  McLean  County  Coal  Company  v.  Long^ 
that  Ihe  plaintiff  can  recover  as  damages  '^  the  value  of  the  coal  at 
the  month  of  the  shaft,  less  the  cost  of  conveying  it  from  the  place 
where  it  is  dug  to  the  mouth  of  the  shaft; ''  and  the  instruction 
that  was  sostaiued  in  Illinois  and  St.  Louis  Railroad  and  Coat 
Company  v.  Ogle,  to  the  effect  that  the  value  of  the  coal  taken, 
estimated  at  the  pit  month,  less  the  cost  of  carrying  it  from  where 
it  was  dug  to  the  pit  mouth,  allowing  nothing  for  the  digging,  was 
the  measure  of  damages,  would  all  have  to  be  disregarded  in  ordef 
to  hold,  as  is  here  contended  for,  that  the  labor  expended  in  separat- 
ing the  stone,  slate,  sulphur  and  earth  from  the  coal,  after  the  mass 
containing  the  coal  first  broke  loose  upon  the  removal  of  the  under* 
lying  clay,  should  be  deducted  from  tlie  value  of  the  coal  at  the 
mouth  of  the  pit  We  are  unable  to  see  how  such  severance  of  other 
substances  from  the  coal  forms  any  part  of  the  conveyance,  carriage 
or  transportation  of  the  coal  from  the  place  whore  dug  to  the  mouth 
of  the  pit ;  and  by  the  rule  as  heretofore  announced,  the  cost  of 
such  conveyance,  and  that  only,  can  be  deducted  from  the  value  at 
the  mouth  of  the  shaft. 

The  severance  spoken  of  in  the  Long  case  and  in  other  cases 
must  be  understood  as  including  all  the  acts  done  and  labor  used  in 
order  to  sever  and  separate  the  coal  from  the  mass  of  other  material 
and  render  it  that  chattel  and  article  of  commerce  known  as  coal, 
for  not  otherwise  will  the  language  used  be  consonant  with  the  rule 
euanciated  in  that  and  the  other  cases.  When  detached  from  the 
clay,  stone,  slate  and  sulphur,  and  after  all  the  labor  has  been  be* 
Btowed  upon  it  that  is  required  to  make  it  the  coal  of  commerce, 
then,  and  not  till  then,  is  it  to  be  considered  as  fully  severed  from 
the  mass  and  under  the  control  of  the  miner;  and  then,  and  not 
till  then,  is  the  conversion  complete.  Then  the  value  attaches 
which  becomes  the  basis  of  the  measure  of  damages,  and  to  ascertain 
that  value,  we  deduct  from  the  value  at  the  mouth  of  the  pit  the 
cost  of  transportation  from  the  place  where  dug  to  the  mouth  of 
the  pit  This  affords  a  simple  and  certain  rule  for  the  ascertainment 
of  the  damages,  and  is  consistent  with  former  decisions  of  the  court 
and  avoids  giving  compensation  to  the  trespasser  and  tort-feasor 
for  his  labor  unlawfully  expended  in  producing  the  coal. 
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The  same  rule  is  held  in  the  Euglisli  cases  which  have  heen 
heretofore  cited  and  approved  by  us.  Martin  v.  Porter,  5  M.  &  W. 
302  ;  Morgan  v.  Potvell,  43  Eng.  Com.  L.  739  ;  Wild  v.  Eolf,  9  M. 
&  W.  672.  In  these  cases,  as  iu  former  decisions  of  this  court, 
expressions  such  as  '^  the  value  of  the  coal  as  soon  as  it  exists  as  a 
chattel/'  and  the  like,  are  used  ;  but  such  expressions  are  uniformly 
found  in  the  immediate  connection  with  some  such  statement  as 
that  in  the  leading  case  of  Martin  y.  Porter,  where  it  is  said 
"  which  value  would  be  the  sale  price  at  the  pit's  mouth,  after 
deducting  the  expense  of  carrying  the  coals  from  the  place  in  the 
mine  where  they  were  got,  to  the  pit's  mouth."  Thus  showing 
that  the  time  fixed  for  the  valuation  of  the  coal  is  after  all  labor 
on  it  has  been  performed,  and  it  i3  severed  from  the  other  layera 
and  substances,  and  first  exists  as  the  chattel  to  which  the  labor 
bestowed  was  intended  to  reduce  it.  None  of  these  cases  indicate 
an  intention  to  allow  compensation  for  the  labor  expended  in  pro- 
curing the  coal. 

With  the  law  thus  understood,  the  evidence  in  the  record  is 
amply  sufficient  to  sustain  the  finding  of  the  jury  and  the  amount 
of  damages  assessed. 

There  was  no  error  in  refusing  the  instruction  asked  by  the 
appellant ;  the  latter  portion  of  it  was,  in  view  of  the  evidence 
introduced  by  appellant  as  to  the  general  expenses  of  running  the 
mine  and  conducting  the  business  of  the  company,  calculated  to 
mislead  the  jury. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 

Note  by  thb  Reporter.—  In  Livingston  v.  Raicyards  Coal  Od.,  House  of  Lords,  Fd).  l\ 
1880,  42  L.  T.  (N.  S.)  334,  it  was  held  that  where  the  owner  of  coal  mines  innooentlj  and 
If^orantly  worked  the  coal  beyond  his  boundary,  the  measure  of  damages  is  the  actual 
value  of  ttie  coal  so  worked  to  the  true  owner,  taking  into  consideration  all  the  circum- 
stances of  the  case,  <n  addition  to  any  surface  damage  there  may  be.  Lord  ChaDceOor 
Cairns  said  :  *'  There  is  absent  here  the  element  of  any  willful  trespasa,  or  willful 
taking  of  coal  which  the  person  taking  it  knew  did  not  belong  to  him.  What  was  done 
was  done  in  perfect  ignorance,  and  there  was  no  bad  faith  or  sinister  intention  in  that 
which  was  done."  "  The  value  is  that  which  he  could  have  obtained  from  somebody  else 
who  would  have  come  and  taken  the  coal  as  it  stood  in  situ,  and  would  have  worked  it  and 
tume<l  it  to  account. "  Lord  Hatherley  said :  '*  There  is  no  doubt  that  if  a  man  furtirelr, 
and  in  bad  failh,  robs  his  neighbor  of  property,  and  because  it  is  underground,  is  probably 
for  some  time  not  deflected,  the  court  of  equity  in  this  country  will  struggle,  or  I  would 
rather  say  will  assert  its  authority,  to  punish  the  fraud  by  fixing  the  person  with  the  rtta^ot 
the  whole  of  the  property  which  he  has  so  furtively  taken,  and  making  him  no  allowance  in 
respect  of  what  he  has  so  done  as  would  have  been  justly  made  to  him  If  the  parties  had 
been  working  by  a>rreement,  or  if,  as  in  the  present  case,  they  had  been  the  one  working, 
and  the  other  permitting  the  working  through  a  mistake/'    In  such  case  "  the  owner  shall 


JANTJARY  TERM,  1879.  fi9 

McLean  County  Coal  Company  t.  Lennon. 

be  rmiwwMiiit  m  far  as  poarible,  of  that  which  iras  his  proper^,  and  in  respect  of  that 
vbieh  has  been  destrcyed  or  removed,  or  sold,  or  disposed  of,  and  cannot  therefore  be 
rertond  In  specie,  there  shall  be  such  compensatioa  made  to  him  as  will  in  fairness 
between  both  parties  glTe  to  the  one  party  the  whole  of  that  which  was  his,  or  the  whole 
value  of  that  which  was  his,  and  will  at  the  same  time  give  to  the  other,  in  calculating  that 
value,  lost  aUowanoea  for  all  those  outlays  which  he  would  have  been  obliged  to  make  if 
hs  bad  been  enterini^  Into  a  contract  for  that  being  done  which  has  by  misf orttme  and 
loadTerteaee  on  both  sides,  and  through  no  fault,  been  done."    "  When  once  we  arrive  at 
the  fact  that  an  tnadvertenoe  has  been  the  cause  of  the  misfortune,  then  the  simple  course 
is  to  make  evnry  just  aDowanoe  for  outlay  on  the  part  of  the  person  who  has  so  acquired 
the  property,  and  to  give  back  to  the  owner,  so  far  as  is  possible  under  the  circumstances 
of  the  case,  the  ftall  value  of  that  which  cannot  be  restored  to  him  in  specie.'*  Lord  Bulck- 
BCKR  said :  **  There  was  a  technical  rule  in  the  English  courts  in  these  matters;  when  some- 
thing that  is  part  of  the  realty  is  severed  from  the  realty  and  converted  into  a  chatteL,  then 
iostaatiy  oo  its  beoomfog  a  chattel  it  becomes  the  property  of  the  person  who  was  the  owner 
of  the  fee  in  the  land  while  it  remained  a  portion  of  the  land ;  and  then  in  estimating  the  dam- 
age against  a  person  who  had  carried  away  that  chattel,  it  was  considered  and  decided  that 
the  owner  of  the  fee  was  to  be  paid  the  value  of  the  chattel  at  the  time  when  it  was  converted, 
end  it  would  in  fact  have  been  Improper,  as  qualifying  his  o^n  wrong,  to  allow  the  wrong- 
doer any  thing  for  that  mischief  which  he  had  done,  or  for  that  expense  which  he  had  incurred 
tn  oonveiting  the  piece  of  rock  into  a  chattel,  which  he  had  no  business  to  do.  Such  was  the 
rale  of  the  common  law.  Whether  or  not  that  was  a  Judicious  mle  at  any  time  I  do  not  take 
upon  myself  to  say;  but  a  long  while  ago  Park,  B.,  put  this  qualification  on  it,  as  far  as  I  am 
ftvare,  for  the  first  tlnie.    He  said,  if  the  wrong-doer  has  taken  it  perfectly  Innocently  and 
IgBOFaatly,  without  any  negligence,  and  so  forth,  and  the  Jury  in  estimating  the  damages 
aie  eoBvinoed  of  that,  then  you  should  consider  the  mischief  that  has  been  really  done  to 
the  plaintiff  who  lost  it  while  it  was  part  of  the  iDck ;  and  therefore  you  should  not  con- 
■ider  its  value  when  it  had  been  turned  into  a  piece  of  coal  after  it  had  been  severed  from 
the  nek,  hut  you  should  treat  it  at  what  would  have  been  a  fair  pHce  if  the  wrong-doer  had 
bought  It  whQe  It  was  yet  a  portion  of  the  land,  as  you  would  buy  a  coal-field.    Wood  v. 
Mnreuood,  8  Q  B.  440.    That  was  tlie  mle  to  be  applied  where  it  was  an  Innocent  person 
that  did  the  wrong;  that  was  the  rule  followed  in  the  case  of  Jegon  v.  Ftvian,  L.  R,  6  Ch. 
7^  whkih  has  been  so  much  mentioned.  It  was  followed  in  the  Court  of  Chancery,  and  so 
fsr  as  I  know,  it  has  never  been  questioned  since,  that  where  there  is  an  innocent  wrong- 
dfliag  the  point  that  is  to  be  made  out  of  the  damages  is,  as  was  expressed  in  the  minutes 
of  Um  decree :    '  The  defendants  to  be  charged  with  the  fair  value  of  such  coal  and  other 
Boiaerals  at  the  same  rate  as  if  the  mines  had  been  purchased  by  the  defendants  at  the 
fair  owrket  value  of  the  district.***    To  the  same  eflTect,  Waters  r.  Stevenaon^  18  Nev. 
157;  a.  a,  A  Am.  Bep.  298;  Railway  Co.  r,  Hutchins,  9Z  Ohio  St.  571;  8.  c.,80  Am.  Bep. 
M;  but  oonfro,  Illinois,  etc,,  R,  <t  Coal  Co.  v.  Ogle,  83  HI.  tfS7 ;  s.  c,  25  Am.  Bep.  842;  Bar^ 
ton  Coal  Co,  v.  Cox,  88  Md.  1.    The  Ogle  case  came  up  again  and  the  former  decision 
vat  reiterated  in  92  HL  858,  and  the  doctrine  of  the  Cox  case  was  reaffirmed  in  Franklin 
Coal  Oo.  McMiBan,  post.    For  a  review  of  the  authorities,  see  note,  96  Am.  Bep  026.  But 
la  eaae  of  labor  bestowed  by  mistake  on  another*8  property  no  action  can  be  maintained 
■gahiat  the  owner  for  such  labor.    lUe  Royal  Mining  Co»  v.  fTerftn,  87  Mich.  882 ;  s.  o., 
IIAin.Bep.ao. 
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Chicago  and  Altok  Railroad  Co.  v.  Erickson.  • 

(91  m  618.) 

Carrier — eoMHtuHcruU  law  —  refusal  to  receive  cattle  for  transportation  — 

constitutional  statute, 

A  railroad  company  is  not  ezcuBed  from  receiving  and  transporting  cattle  by 
reason  of  a  statute  prohibiting  sacli  transportation,  which  is  onconstitational, 
although  not  so  declared  at  the  time  of  such  refasal. 

ACTION  of  damages  for  failure  to  transport  cattle.     The  opin- 
ion states  the  facts.     The  plaintiff  had  jadgment  below. 

Hay,  Oreen  &  Littler ,  for  appellant. 

Scholes  £  Mather y  for  appellee. 

ScHOLFiELD,  J.  This  was  an  action  on  the  case,  by  appellee, 
against  appellant,  in  the  Circuit  Court  of  Sangamon  county,  for 
damages  sustained  by  appellee  in  consequence  of  appellant's  failure, 
as  a  common  carrier,  to  promptly  receive  and  transport  forty-two 
head  of  cattle  from  Venice  station,  near  St.  Louis  to  Springfield, 
Illinois. 

The  following  statement,  taken  from  the  brief  of  the  counsel  for 
appellant,  sufficiently  presents  the  material  facts : 

"On  the  afternoon  of  Thursday,  the  27th  day  of  May,  1875,  the 
cattle  in  question  were  brought  across  the  Mississippi  river  at  the 
upper  or  Madison  county  feriy,  above  St.  Louis,  in  the  cars  of  the 
Kansas  City  &  Northern  Kailroad  Company,  and  on  the  transfer 
boats  of  the  ferry.  They  were  landed  at  Venice,  a  station  of  the 
Chicago  aud  Alton  railroad,  situated  at  the  terminus  of  the  feriy. 
While  the  cattle  were  yet  in  the  cars  of  the  Kansas  City  aud 
Northern  Railroad  Company,  the  young  man  in  charge  (Erickson, 
plaintiff)  offered  the  cattle  to  the  station  agent  of  defendant 
below,  for  shipment  to  Springfield,  Illinois.  The  agent  of  defend- 
ant declined  to  receive  and  ship  the  cattle,  assigning  as  reasons 
that  they  were  Cherokee  cattle,  and  that  under  the  instrnctioua 
of  his  superior  officers,  he  could  not  receive  them.  This  agent, 
however,  referred  the  matter  to  his  immediate  superior,  Mr.  Lakey 
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whose  head-quarters  were  at  East  St.  Louis.  Lake  was  telegraphed 
to  come  to  Venice  the  same  afternoon^  but  did  not  receive  the  dis- 
patch till  the  next  day.  In  the  mean  time  the  cattle  were  unloaded 
in  the  yards  of  the  National  Stock  Yards  Company,  on  the  Illinois 
side  of  the  river.  The  next  morning  Mr.  Lake  went  to  Venice, 
and  after  looking  at  the  cattle  and  talking  with  Erickson  about 
them,  declined  to  receive  them,  for  the  same  reasons  given  by  the 
local  agent,  Nesbitt.  Whereupon  the  cattle  were  taken  back 
across  the  river  and  put  into  the  Union  Stock  Yards,  where  they 
remained  until  the  following  Monday  afternoon.  On  that  after- 
noon the  agents  of  the  railroad  com])any,  under  special  instruc- 
tions telegraphed  from  their  superior  officers  in  Chicago,  forwarded 
the  cattle  to  Springfield." 

The  damages  claimed  are  such  as  resulted  from  the  deteriora- 
tion of  the  cattle  between  the  time  when  they  were  offered  for 
shipment  and  the  time  when  they  were  received  and  shipped. 

That  appellant  was  bound  to  receive  and  carry  the  cattle,  when 
they  were  first  offered  for  shipment,  unless  it  had  a  reasonable  ex- 
cuse for  its  refusal,  is  conceded  by  appellant's  counsel ;  but  they 
contend  that  it  had  such  reasonable  excuse  for  its  refusal.  They 
insist  that  the  evidence  shows  that  these  cattle  were  ^*  Texas  or 
Cherokee  cattle,"  and  that  under  the  circumstances  in  proof,  ap- 
pellant was  justified,  by  the  provisions  of  the  act  in  relation  to 
"Texas  or  Cherokee  cattle"  (Rev.  Stats.  1874, 141-144), in  refusing 
to  receive  and  ship  them — at  least  for  the  length  of  time  it  did  so 
refuse. 

If  we  were  authorized  to  regard  the  provisions  of  the  act  refer- 
red to  as  valid  law,  it  may  be  conceded  the  position  of  the  counsel 
would  be  tenable  and  conclusive  against  the  right  of  recovery  by 
appellee,  and  were  we  permitted  to  adhere  to  our  own  views  of  the 
validity  of  this  act,  such  would  necessarily  be  our  ruling.  Yeazel 
V.  AlmiMder,  58  III.  254;  Chicago  £  Alton  Railroad  Co.  v.  Oasa-- 
way,  71  id.  570. 

But  the  Supreme  Court  of  the  United  States,  in  Railroad  Com- 
pany V.  ffusen,  95  U.  8,  465,  have  held  that  an  analogous  act  of  the 
legislature  of  Missouri  is  unconstitutional  and  void,  because  in  con- 
flict with  that  clause  of  section  8,  article  1  of  the  Constitution  of 
the  United  States  which  provides  that  "  Congress  shall  have  power 
to  regnlate  commerce  with  foreign  nations,  and  among  the  several 
States,  and  with  the  Indian  tribes." 
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The  suit  there  was  brought  in  the  Circuit  Court  of  the  State, 
against  the  carrier,  for  bringing  "  Texas,  Mexican  or  Indian  cattle '' 
into  the  State,  in  violation  of  the  statute  which  prohibited  their 
importation  except  at  certain  seasons  and  under  certain  restrictions, 
and  a  recovery  was  had  for  the  resulting  damage  to  the  plaintiffs 
property.  An  appeal  was  prosecuted  from  the  judgment  of  the 
Circuit  Court  to  the  Supreme  Court  of  the  State.  In  that  court 
the  validity  of  the  statute  was  sustained,  but  a  writ  of  error  was 
sued  out  of  the  Supreme  Court  of  the  United  States  to  the  Su- 
preme Court  of  the  State,  on  the  judgment,  and  the  judgment  was 
by  that  court  reversed. 

An  examination  of  the  acts  of  Missouri  and  of  this  State  will 
disclose  that,  so  far  as  the  principles  controlling  or  affecting  the 
decision  of  the  Supreme  Court  of  the  United  States  are  concerned^ 
there  is  no  substantial  difference  between  the  acts.  This  is  expressly 
recognized  by  the  judge  pronouncing  the  opinion  of  the  court  in 
the  Husen  case,  who,  after  referring  to  Teazel  v.  Alexander ^  euprOy 
says  the  court  cannot  concur  with  the  ruling  in  that  case. 

This  question  is  one  upon  which  the  decision  of  the  Supreme 
Court  of  the  United  States  is  paramount,  and  we  are  in  duty 
bound  to  follow  its  rulings,  however  much  we  may  in  opinion  dis- 
agree with  them. 

We  have  at  the  present  term  followed  the  decision  in  Husen^s 
case.     Salzensiein  v.  Mavis,  91  111.  391. 

The  act,  being  void  for  repugnancy  to  the  Constitution  of  the 
United  States,  can  neither  be  regarded  as  imposing  obligations  nor 
affording  protection. 

There  being  no  reasonable  excuse,  in  legal  contemplation,  shown 
tor  the  refusal  to  carry,  the  judgment  below  must  be  affirmed. 

Judgment  affirmed. 
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(87  Tnd.45.) 

ConatUuUtmal  law — nuisance  —  sounding  steam  lehisUe, 

The  l^gisUtaTe  may  for  the  pablic  good  reqaire  what  otherwise  would  be  a 
pablic  nnisaDoe ;  and  so  a  law  requiring  railway  companies  to  sound  a  steam 
whistle  on  the  approach  of  a  locomotive  to  a  pablic  highway  crossing  is  con* 
Btitntional. 

ACTION  for  injuuction.    The  opinion  states  the  facts.    The 
plaintiff  had  judgment  below. 

i\r.  0.  Ross,  for  appellant. 
/-  W,  Touch,  for  appellee. 

WoRDEK,  C.  J.  The  appellant  seemed  to  have  been  causing  the 
whistles  of  its  engines  to  be  sounded  in  accordance  with  the  act 
of  March  29thy  1879  (Acts  1879,  p.  173) ;  whereupou  the  appellee 
commenced  this  action,  in  the  court  below,  to  enjoin  it  from  so 
doing,  on  the  ground  that  so  much  whistling  constituted  a  nuisance. 
Such  proceedings  were  had  as  that  final  judgment  was  rendered  in 
faTor  of  the  plaintiff,  perpetually  enjoining  the  defendant  from 
sounding  its  whistles  except  to  give  one  or  more  short,  fnll  and  dis- 
tinct when  approaching  a  highway  crossing,  and  except  such 
sounds  whistling  as  may  be  necessary  and  customary  in  signalling 
ton  breaks,  switches,  side  tracks  or  danger. 
Vol.  XXXIII  — 10 
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The  appellant  has  properly  preserved  the  questions  involved,  and 
has  appealed  to  this  court. 

The  appellant,  we  infer,  though  it  is  not  so  stated  in  the  brief, 
would  be  willing  to  submit  to  and  obey  the  injunction,  if  it  would 
be  any  defense  to  prosecutions  for  failing  to  comply  with  the  re- 
quirements of  the  statute  mentioned.  But  as  the  judgment  can 
be  operative  only  between  the  parties  to  it,  the  appellant  we  infer, 
in  order  to  avoid  liability  to  attachment  on  the  one  band,  or  to 
prosecution  for  failing  to  comply  with  the  statute  on  the  other,  has 
■appealed. 

The  first  section  of  the  statute  cited  is  as  follows: 

**  Be  it  enacted,"  etc.,  "  That  it  shall  be  the  duty  of  all  railroad 
companies,  operating  in  this  State,  to  have  attached  to  each  and 
«very  locomotive  engine  a  whistle,  such  as  is  now  in  use  or  may  be 
hereafter  used  by  all  well-managed  railroad  companies,  and  the  engin- 
•eers  or  other  persons  in  charge  of,  or  operating  such  engine  upon  the 
line  of  any  such  railroad,  shall,  when  such  engine  approaches  the 
crossing  of  any  turnpike  or  other  public  highway  in  tliis  State,  and 
wlien  sucli  engine  is  not  less  than  eighty,  nor  more  tlian  one  hun- 
dred rods  from  such  crossing,  sound  the  whistle  on  such  engine  at- 
tached thereto,  continuously,  from  the  time  of  sounding  such  whistle 
until  such  engine  shall  have  fully  passed  such  crossing:  Provided, 
that  nothing  herein  shall  be  so  construed  as  to  interfere  with  any 
ordinance  that  has  been,  or  may  hereafter  be  passed  by  any  city 
in  this  State  regulating  the  management  or  running  of  such  engine 
•or  railroad  within  the  limits  of  such  city." 

The  residue  of  the  statute  provides  penalties  and  liabihties  for 
failure  to  comply  with  the  requirements  of  the  section  above  set 
out. 

If  this  statute  is  valid,  there  was  no  ground  for  the  injunction. 
The  appellant  could  not  be  legally  enjoined  from  doing  that  which 
the  legislature  by  a  valid  enactment  required  to  be  done. 

We  have  no  brief  for  the  appellee,  and  are  therefore  not  advised, 
further  than  may  be  gathered  from  the  brief  of  the  appellant,  upon 
what  ground  the  statute  was  held  void  by  the  court  below. 

Viewed  merely  as  an  infringment  upon  the  chartered  rights  of 
railroad  companies,  the  statute  is  clearly  valid. 

It  is  a  police  regulation  clearly  within  the  scope  of  legislative 
autliority.  It  was  designed,  doubtless,  to  make  the  operation  of 
railroads  more  safe,  not  only  to  persons  upon  the  trains,  but  to  per- 
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SOUS  passing  upon  highways  crossed  by  railroads.  It  was  designed, 
iu  short,  to  protect  human  life.  It  was  quite  as  much  within  the 
power  of  the  legislature  as  the  act  requiring  railroad  companies  to 
pay  for  stock  killed  upon  their  roads,  the  same  not  being  fenced; 
or  the  act  requiring  trains  to  come  to  a  full  stop  before  crossing  the 
track  of  other  railroads.  These  are  police  regulations,  in  the  lan- 
guage of  Judge  Bedfield,  ^' of  the  importance  or  necessity  of  which 
the  legislature  must  be  the  judge.''    2  Bedf.  on  Bailways,  461. 

But  it  may  be  said  that  the  constant  whistling  required  by  the 
act  is  a  nuisance.  To  this  it  muy  be  successfully  answered,  that  the 
legislature  may,  when  deemed  necessary  for  the  public  good,  per- 
mit or  require  that  to  be  done  which  would,  on  common-law  princi- 
ples and  without  the  statute,  be  deemed  a  nuisance.  Indeed,  the 
operation  of  railroads  might,  in  many  instances,  without  legislative 
sanction,  be  in  itself  a  nuisance;  as  in  running  through  one's  farm 
and  frightening  stock,  in  running  near  highways  and  fnghtening 
teams  upon  the  road,  or  in  running  through  populous  towns  or 
cities.  But  having  legislative  sanction,  such  operation  is  not 
a  legal  nuisance.  '^That  which  would  otherwise  be  a  nuisance,  if 
done  under  the  authority  of  law  for  the  public  good,  is  justifiable." 
2  Redf.  on  Bailways,  408. 

It  cannot  be  doubted  that  the  legislature  had  the  power  to 
require  railroad  companies  to  sound  their  whistles  upon  approach- 
ing highway  crossings.  This  would  be  so  clearly  a  regulation  for 
the  public  good,  intended  to  prevent  collisions  and  the  sacrifice 
of  human  life,  that  we  suppose  the  legislative  power  to  enact  such 
law  could  hardly  be  called  in  question. 

It  is  equally  clear  that  the  legislature  must  be  the  exclusive 
judge  as  to  the  distance  from  the  crossing  at  which  the  whistle 
should  be  sounded,  and  as  to  the  necessity  of  a  continuous  sound- 
ing until  the  crossing  is  passed. 

The  necessity  and  propriety  of  the  enactment  in  question  were 
exclusively  for  the  legislature,  and  not  for  the  courts,  to  pass  upon. 
If  the  law  is  unconstitutional,  the  courts  should  hold  it  void,  but 
upon  no  other  ground  can  it  be  disregarded.  See  Welling  v.  Merrill 
h%  Ind.  350. 

The  law  in  question  is  not  unconstitutional,  and  the  judgment 
below  must  be  reversed. 
The  judgment  below  is  reversed,  with  costs. 
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McClosket  y.  Indian apolis  Manufactubbrs  and  Cabpentbbs' 

Union. 

(67  Ind.  86.) 

NegotiMe  intHrumentM — surety  as  apparent  principal — liability  to  pay  when 

time  extended. 

One  who  executes  a  note,  apparently  as  principal  but  really  as  surety,  cannot 
avoid  liability  to  the  payee,  who  was  ignorant  of  the  true  relation,  by  rtsason 
of  the  agreement  of  the  surety  with  the  principal  for  extension  of  the 
time  of  payment.    (See  note,  p,  79.) 

Z>.   F.  Burns  and  C.  S.  Denny,  for  appellant. 

ff.  Dailey  and  W.  N.  Picker  ill,  for  appellees. 

ACTION  on  a  promissory  note.     The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

HowK,  J.  In  this  action,  the  appellees,  the  Indianapolis  Manu* 
facturers  and  Carpenters'  Union,  sued  the  appellant  and  one  Mi- 
chael McBride  upon  a  promissory  note,  of  which  the  following  is  a 
copy: 

*' 11,000.  Indianapolis,  February  11th,  1R7G. 

*'  On  or  before  twelve  months  after  date,  we  promise  to  pay  to 
the  order  of  Indianapolis  Manufacturers  and  Carpenters'  Union,  at 
Harrisons'  Bank,  at  Indianapolis,  Indiana,  one  thousand  dollars, 
value  received,  without  any  relief  from  valuation  or  appraisement 
laws,  and  attorney's  fees,  with  ten  per  cent  interest  from  date.  Tho 
drawers  and  indorsers  severally  waived  presentment  for  payment^ 
protest  and  notice  of  protest  and  non-payment  of  this  note. 

(Signed)  "  Michael  McBride, 

^'JoHX  McCloskey." 

Which  note  was  indorsed  as  follows  :  "  Interest  for  6  months 
paid  on  this  note,  $50,  paid  Sept.  2d,  1876,"  and  ''  Eec'd  March  1st, 
1877,  sixty  dollars,  as  interest  on  this  note/' 

To  this  complaint  on  said  note,  the  appellant,  for  his  separate 
answer,  alleged,  in  substance,  that  he  admitted  the  execution  of  the 
note  in  suit,  but  he  said  that  he  signed  the  same  as  the  surety  ol 
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his  co-defendant,  Michael  McBride,  who  was  the  principul  therein: 
that  on  the  2d  day  of  September,  1876,  said  McBride  paid  fifty  dol- 
lars as  interest  on  said  note,  and  on  March  1st,  1877,  the  further  sum 
of  sixty  dollars,  also  as  interest  thereon  ;  that  at  the  time  of  said 
last  payment,  it  was  agreed  by  and  between  the  plaintiff's  agent 
and  general  superintendent  and  said  McBride,  that  in  considera- 
tion of  the  payment  by  said  McBride  of  said  sum  of  sixty  dol- 
lars, as  interest  on  said  note,  the  time  of  the  payment  of  the  prin- 
cipal of  said  note  should  be  and  was  extended  until  the  1st  day  of 
April,  1877,  and  that  said  agreement  was  made  by  the  plaintiff  and 
said  McBride,  without  the  appellant's  knowledge  or  consent. 
Wherefore,  etc. 

The  plaintiff  replied,  by  a  general  denial,  to  the  appellant's 
answer. 

The  issues  joined  between  the  appellant  and  the  plaintiff  were 
tried  by  the  court  at  Special  Term,  and  a  finding  was  made  for  the 
plaintiff,  against  the  appellant,  for  the  amount  due  on  the  note  in 
sait  The  appellant's  motion  for  a  new  trial  was  overruled,  and  to 
this  ruling  he  excepted  ;  and  judgment  was  rendered  by  the  court, 
at  Special  Term,  upon  its  finding,  and  the  appellant,  McGloskey,  ap- 
pealed therefrom  to  the  court  in  General  Term. 

On  that  appeal,  the  judgment  of  the  Special  Term  was  affirmed  by 
the  court  in  General  Term  ;  and  to  this  judgment  of  afllrmance  the 
appellant  excepted  and  appealed  therefrom  to  this  court. 

The  appellant  has  here  assigned,  as  error,  the  judgment  of  the 
court  in  General  Term,  and  has  thereby  brought  the  error  there  as- 
signed by  him,  before  this  court  The  only  error  assigned  by  the 
appellant,  in  the  court  below  in  General  Term,  was  the  overruling 
of  his  motion  for  a  new  tnal ;  and  tlio  only  cause  assigned  by  him 
for  such  new  trial,  in  his  motion  therefor,  was  that  the  finding  of 
the  court  was  "contrary  to  the  evidence." 

It  will  be  seen  from  the  copy  of  the  note  in  suit,  set  out  in  this 
opinion,  that  it  was  the  joint  note  of  the  appellant  and  his  co- 
defendant,  McBride  ;  and  that  the  fact,  if  such  were  the  fact,  that 
the  appellant  was  the  surety  only  of  his  co-defendant,  in  the  note 
sued  on,  was  not  apparent  on  the  face  of  the  note.  The  appellani 
and  McBride  were  apparently  joint  makers  of  the  note  in  suit.  It 
will  be  observed,  also,  from  the  appellant's  separate  answer,  in  this 
case,  the  substance  of  which  we  have  given  in  this  opinion,  that  it 
was  not  alleged  therein  that  the  plaintiff  below  had  notice  or  knowl- 
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edge  of  the  fact,  if  such  were  the  fact,  that  the  appellant  was  a 
surety  only  in  the  note  sued  on,  at  the  time  of  its  alleged  agree- 
ment with  said  McBride  for  an  extension  of  the  time  of  payment 
of  the  principal  of  said  note. 

In  the  recent  case  of  Davenport  v.  Xing,  C3  Ind.  64,  which  was 
an  action  upon  a  note  made  by  two  persons,  where,  as  in  this 
case,  both  the  makers  of  the  note  were  apparently  principals  therein, 
it  was  held  by  this  court,  that  to  maintain  the  defense  of  surety- 
ship and  the  discharge  of  the  surety  by  an  extension  of  time  to 
the  alleged  principal,  against  the  plaintiff,  the  defendants  must 
allege  and  prove  that  the  plaintiff  had  notice  that  he  was  surety  in 
the  note  sued  on,  at  the  time  he  made  the  agreement  with  the  other 
maker  of  the  note  to  give  further  time  for  its  payment  Neel  v. 
Harding,  2  Mete.  (Ky.)  247;  and  Brandt  on  Suretyship  and  Guar- 
anty, §  17,  and  notes. 

It  is  certain,  therefore,  we  think,  that  the  appellant's  separate 
answer  in  this  case  did  not  state  facts  sufficient  to  constitute  a 
defense  to  the  plaintiff's  action,  and  that  a  demurrer  thereto  for 
the  want  of  facts,  if  it  had  been  filed,  would  have  been  correctly 
sustained.  It  may  be  said,  however,  that  because  no  demurrer  was 
filed  to  the  appellant's  answer,  but  issue  was  joined  thereon  by  a 
reply  in  general  denial,  and  because,  on  the  trial,  the  allegations 
of  this  insufficient  answer  were  sustained  by  the  evidence,  conced- 
ing such  to  be  the  fact,  therefore  the  finding  of  the  court  ought  to 
have  been  for  the  appellnnt.  It  has  been  held  otherwise  by  this 
court,  and  we  think  correctly  so. 

In  the  case  of  Western  Union  Telegraph  Co,  v.  Fenton,  62  Ind.  1, 
it  was  held  that  where  a  paragraph  of  answer  in  confession  and 
avoidance  is  bud,  and  no  demurrer  thereto  is  filed,  but  issue  is  joined 
thereon,  and  upon  the  trial,  its  allegations  are  proved  to  be  true, 
it  docs  not  follow  that  the  finding  should  be  for  the  defendant  but 
such  immaterial  issue  should  be  disregarded.  The  reason  assigned 
for  this  decision,  in  the  opinion  in  the  case  cited,  is,  that  upon  the 
pleadings  the  plaintiff  is  entitled  to  judgment,  under  the  provisions 
of  section  372  of  the  Practice  Act,  which  reads  as  follows:  '*  Where 
upon  the  statements  in  the  pleadings  one  party  is  entitled  by  law 
to  judgment  in  his  favor,  judgment  shall  be  so  rendered  by  the 
court,  though  a  verdict  has  been  found  against  such  party."  2  R 
S.  1876,  p.  186. 

The  case  last  cited  was  approved  and  followed  by  this  court,  on 


J^JOVEMBEB  TEBM,  1879.  79 

Lindenum  v.  Bosenfield. 

the  point  now  under  consideration,  in  the  case  of  Dorman  v.  Siate^ 
56  Ind.  454. 

It  seems  to  ns,  therefore,  that  even  if  the  evidence  on  the  trial 
fnlly  sustained  the  appellant's  separate  answer,  as  his  counsel  earn- 
estly insist,  in  the  case  at  bar,  still  it  was  the  duty  of  the  court 
below,  at  Special  Term,  to  disregard  the  issae  joined  on  said  answer, 
and  find  for  the  plaintiff  below,  upon  the  pleadings  in  the  case, 
and  render  judgment  accordingly.  The  judgment  thus  rendered 
was,  we  think,  correctly  afiirmed  by  the  court  in  General  Term, 
upon  the  error  tiiere  assigned. 

We  find  no  error  in  the  record  which  justifies  a  reversal  of  the 
judgment  of  aflSrmance. 

The  judgment  of  the  court  in  Oeneral  Term  is  affirmed,  at  the 
appellant's  costs. 


Hon  ST  TUX  Rbpobikb.—  Brandt  on  Suretyship  and  Guaranty,  f  17,  nya  of  a  case  like 
the  pfindpal  one:  **  But  it  must  appear  that  the  creditor,  at  the  time  the  act  complained 
of  was  done,  knew  of  the  ftect  of  suretyship.  The  g^reat  weight  of  authority  and  of  reason 
is  in  favor  of  the  law  as  aboTe  stated. *'  atlng  Neel  ▼.  Sarding,  2  Mete.  (Ky.)  947;  Orvia  ▼. 
Iftmdl,  17  Oonn.  W;  WUun  ▼.  Foot,  11  Mete.  S85 ;  Muurray  ▼.  Oardner,  29  Iowa,  S0O, 
See,  to  same  effect^  fioweO  ▼.  LawreneeviUe  MamifaUuring  Co^  81  Qa.  MS;  Nieholi  ▼.  Fair. 


LiKDEMAN  y.  ROSBKFIBLD. 
(87Ind.M6.) 

8wr€tjf  —  exUnsunh  of  time  of  payment  —  takiiig  pramieaory  note. 

In  an  actSon  on  a  bond,  executed  by  principal  and  surety,  for  the  faithful 
Moounting  bj  the  principal  for  the  obligee's  moneys  received  by  him  as 
agmt,  the  soretj  answered,  alleging  that  on  a  settlement  between  the  prin- 
cipal and  obligeo.  the  former  executed  to  the  latter  a  note  for  the  amount 
found  due,  payable  at  a  future  day,  but  did  not  allege  any  agreement  for 
extensiofn  of  the  time  of  payment  of  the  bond,  nor  that  the  note  was  nego* 
tiable.    J30M,  no  defense.    {See  note, p,  OS,) 

ACTION  on  a  bond.     The  opinion  states  the  facts.    The  plain- 
tiff had  judgment  below. 

HowK,  J.  This  was  a  snit  by  the  appellee,  against  the  appellant, 
and  one  Edward  D.  Scudder,  npon  a  certain  writing  obligatory,  of 
which  the  following  is  a  copy. 
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''Enow  all  men  by  these  presents,  thai  we,  Edward  D.  Scudder 
and  Frank  Lindeman,  are  each  held  and  firmly  bound  unto  Eman- 
uel Bosenfield  in  the  sum  of  one  hundred  dollars,  for  the  payment 
of  which  we  each  severally  bind  ourselves,  our  heirs  and  execu- 
tors, upon   the  conditions  following,  to  wit :      Whereas  the  mi 
Edward  D.  Scudder  has  this  day  been  appointed  by  saiid  Bosenfield 
an  agent  for  The  North  American  Attorneys'  and  Tradesmen's 
Protection  Union  Company,  for  the  purpose  of  soliciting  the  sub- 
scription of  members  to  said  company.    Now,  if  said  Scudder  shall 
faithfully  report  to  said  Bosenfield  all  subscriptions  taken  by  him 
to  said  company,  shall  not  take  any  member  into  said  companj, 
for  less  than  three  dollars  per  member,  and  shall  pay  over  to  said 
Bosenfield  all  moneys  received  by  him,  as  such  agent  for  said  com- 
pany, except  the  sum  of  one  dollar  and  twenty-five  oents  for  each 
subscriber  he  may  procure  to  said  company,  which  he  shall  retain 
as  his  commission,  and  at   the   termination  of  his  said  agency 
for  said  company  shall  faithfully   pay  over  to  said   Bosenfield 
all  moneys  due  from  him  to  said  Bosenfield  as  well  as  deliver 
up  to  said  Bosenfield  all  books,  blanks,  papers,  goods  and  prop- 
erty, of  any  kind  whatsoever,  then  remaining  in  his  hands  and 
belonging  to  said  Bosenfield,  then  his  bond  shall  be  of  no  effect, 
otherwise   to   be  and  remain  in  full  force;  all  moneys  collected 
on  this  bond  shall  be  collected  without  relief  from  valuation  or 
appraisement  laws.     Signed  this  7th  day  of  June  A.  D.  1875. 
(Signed)  E.  D.  Scudder.        [SeaL] 

"Frank  Lindeman.  [Seal.]" 

In  his  complaint  on  said  bond,  the  appellee  alleged  that  the 
defendant  Scudder  acted  as  the  appellee's  agent,  in  the  business 
mentioned  in  said  bond,  from  the  7th  day  of  June,  1875,  until  the 
26th  day  of  September,  1875;  that  during  that  time  and  while 
acting  as  such  agent,  the  defendant  Scudder  received  large  sums  of 
money  amounting  in  the  aggregate  to  one  hundred  and  twenty-five 
dollars,  which  he  embezzled  and  converted  to  his  own  use,  and  for 
which  he  had  failed  and  refused  to  account  to  the  appellee  at  the 
expiration  of  his  agency,  or  at  any  time  since;  that  the  defendant 
Scudder  had  also  failed  and  refused  to  return  to  the  apjiellee,  or  in 
any  way  to  account  for,  ten  certificates  of  membershiji  in  said  asso- 
ciation, of  the  value  of  twenty-five  dollars,  placed  in  his  hands  by 
the  appellee,  and  had  converted  the  same  to  his  own  use.  Where- 
fore, etc. 
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The  defendant  Scudder  and  the  appeUant,  Lindeman,  served  in 
their  defense,  and  the  appellant  separately  answered  in  six  para- 
graphs, of  which  the  first  was  a  general  denial,  and  each  of  the 
other  five  paragraphs  stated  afiQrmative  or  special  matter,  by  way 
of  defense.  To  each  of  the  second,  fourth,  fifth  and  sixth  para- 
graphs of  the  appellant's  answer,  the  appellee  demnrred  for  the 
alleged  insuflScicDcy  of  the  facts  therein  to  constitute  a  defense  to 
his  action,  which  demurrers  were  sustained  as  to  the  second,  fourth 
and  sixth  paragraphs,  and  overruled  as  to  the  fifth  paragraph  of 
the  answer,  and  to  this  latter  ruling  the  appellee  excepted. 

To  the  fifth  paragraph  of  the  appellant's  answer,  the  appellee 
then  replied  in  a  single  paragraph,  setting  up  affirmative  or  special 
matter;  and  to  this  reply  the  appellant's  demurrer,  for  the  want  of 
sufficient  facts,  was  sustained  by  the  court,  and  the  appellee  excepted 
to  this  decision.  The  appellant,  Lindeman,  had  judgment  for  his 
costs,  on  this  demurrer,  in  the  court  below,  at  special  term. 

Upon  the  issues  joined  on  the  separate  answer  of  the  defendant 
Scudder,  Ihe  cause  was  tried  by  the  court  at  Special  Term,  and  a 
finding  was  made  and  judgment  was  rendered  in  favor  of  the  appel- 
lee, and  against  the  said  Scudder,  for  one  hundred  dollars  and 

costs. 
From  the  judgment  of  the  court  at  Special  Term,  in  favor  of  the 

appellant,  Lindeman,  the  appellee,  Rosenfield,  appealed  to  the  court 
in  General  Term,  and  there  assigned,  as  errors,  the  overruling  of  his 
demurrer  tcr  the  fifth  paragraph  of  the  answer  of  the  appellant, 
Lindeman,  and  the  sustaining  of  Lindeman's  demurrer  to  the  ap- 
pellee's reply  to  said  fifth  paragraph  of  Lindeman's  answer.  Upon 
these  alleged  errors,  the  court  in  General  Term  reversed  the  judg- 
ment of  the  Special  Term,  and  remanded  the  cause  for  further  pro- 
ceedings. 

From  this  judgment  of  reversal,  the  appellant,  Lindeman,  has 
appealed  to  this  court,  and  has  here  assigned,  as  error,  the  judgment 
of  the  court  below  in  General  Term.  This  assignment  of  error  brings 
before  this  court  the  same  alleged  errors,  which  were  assigned  by 
the  appellee  in  the  court  below  in  General  Term.  By  this  assignment 
of  errors,  two  questions  are  presented  for  our  decision,  which  may 
be  thus  stated: 

1.  Are  the  facta  stated  in  the  fifth  paragraph  of  the  appellant's 
answer  sufficient  to  constitute  a  good  defense  to  the  appellee's 
action  ? 
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2.  Are  the  facts  stated  in  the  appellee's  reply  to  the  fifth  para- 
graph of  the  appellant's  answer  sufficient  to  constitute  a  good  reply 
to  said  paragraph  of  answer  ? 

If  the  latter  or  both  of  these  questions  must  be  answered  in  the 
affirmative,  it  is  very  clear  that  the  judgment  of  the  court,  in 
General  Term,  must  be  affirmed ;  and  it  is  equally  clear,  we  think, 
that  if  the  former  question  must  be  answered  in  the  affirmative,  aad 
the  latter  question  in  the  negative,  the  judgment  of  tlie  General 
Term  must  be  reversed.  We  will  consider  and  decide  these  tvo 
questions  in  the  same  order  in  which  we  have  numbered  and  stated 
them. 

1.  In  the  fifth  paragraph  of  his  separate  answer  the  ap|)ellanty 
Lindeman,  alleged,  in  substance,  that  he  executed  the  bond  in 
suit,  as  surety  for  the  defendant  Edward  D.  Scudder,  and  not  as 
principal,  of  which  the  appellant  had  notice  at  the  time  it  was  exe- 
cuted; that  afterward,  to  wit,  December  25th,  1875,  the  appellee 
and  said  Scudder  met,  and  had  and  made  a  final  settlement  of  and 
concerning  the  matters  and  things  contained  m  said  bond;  that 
said  Scudder  accounted  to  the  appellee  for  and  concerning  snch 
matters  and  things,  and  there  was  found  due  to  appellee  the  sum  of 

ninety-two   dollars  and cents,  which cents  said   Scuddt-r 

then  paid  appellee,  and  executed  and  delivered  to  appellee  for  the 
balance,  said  ninety-two  dollars,  his,  said  Scudder's,  individual  note, 
payable  at  a  future  day,  to  wit,  forty  days  after  date,  without  the 
appellant's  knowledge  or  consent 

It  seems  to  us  that  this  paragraph  of  answer  did  not  state  facta 
sufficient  to  constitute  a  defense  for  the  appellant,  Lindeman,  on 
the  bond  in  suit  It  was  not  alleged  in  this  paragraph  that  the 
note  executed  by  the  defendant  Scudder,  to  the  appellee,  for  the 
balance  found  due  him  upon  their  accounting  and  settlement 
was  made  payable  at  a  bank  in  this  State.  In  the  absence  of  such 
an  allegation,  it  must  be  presumed,  as  against  the  appellant  that 
the  note  was  not  made  payable  at  such  a  bank.  Therefore  the 
note  was  not  negotiable  by  the  law  merchant,  as  an  inland  bill  of 
exchange;  and  it  did  not  operate  as  a  prima  facte  payment  or  ex- 
tinguishment of  the  original  indebtedness,  for  which  it  was  alleged 
to  have  been  executed.  It  is  the  law  of  this  State,  established  and 
settled  by  the  decisions  of  this  court  in  an  unbroken  line,  that  the 
execution  of  a  promissory  note  not  payable  at  a  bank  in  this  State 
and  not  governed  by  the  law  merchant,  given  for  a  precedent  debt 
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will  Dot  operate  as  a  payment  or  in  extinguishment  of  the  original 
indebtedness,  in  the  absence  of  an  express  stipulation  or  agreement 
to  that  effect,  by  and  between  the  parties.  Tpier  v.  Stoops,  11  lud. 
22;  Stevens  t.  Anderson,  30  id.  391;  Maxwell  y.  Day,  45  id.  509; 
Alford  T.  Baker,  53  id.  279;  HUl  y.  Sleeper,  58  id.  221;  TTie  Bristol 
MxOing,  etc.,  Co.  t.  Prohasco,  64  id.  406. 

In  the  fifth  paragraph  of  the  appellant's  answer  it  was  not 
allied  that  there  was  any  stipulation  or  agreement,  by  and  between 
the  appellee  and  the  defendant  Scudder,  that  the  latter's  individual 
note,  described  m  said  paragraph,  should  be  or  was  executed  as  a 
payment  or  in  extinguishment  of  the  original  indebtedness,  the 
payment  of  which  was  secured  to  the  appellee  by  the  bond  in  suit. 
We  may  well  conclude,  therefore,  that  the  fifth  paragraph  of 
answer  did  not  show  by  its  ayerments  that  the  original  indebted- 
ness of  the  defendant  Scudder,  secured  by  said  bond,  had  been  paid 
or  extinguished  by  his  individual  note,  as  the  same  was  described 
m  said  paragraph. 

The  facts  alleged  by  the  appellant  in  this  fifth  paragraph  of 
answer  were  not  sufficient,  we  think,  to  show  that  he  had  been  or 
was  discharged  from  liability  on  the  bond  in  suit,  as  surety  therein. 
The  law  may  be  regarded  as  settled  in  this  State,  that  ^^  an  agree- 
ment between  the  payee  or  holder  of  a  note  and  the  principal 
therein,  for  an  extension  of  the  time  of  payment  for  a  fixed  and 
definite  period,  made  without  the  knowledge  or  consent  of  the  surety 
in  the  note,  and  founded  upon  a  new  consideration,  will  discharge 
the  surety  from  any  liability  on  such  note.*'  Huff  v.  Cole,  45  Ind. 
300 ;  White  v.  Whitney,  51  id.  124 ;  Buchlen  v.  Huff,  53  id.  474 ; 
and  Buck\.  Smiley,  64  id.  431.  We  know  of  no  reason  why  this 
doctrine  should  not  be  applicable  as  well  to  such  bonds  as  the  one 
sued  on  in  this  action,  as  to  promissory  notes.  Indeed,  m  the  case 
of  Douglass  v.  State,  44  Ind.  67,  which  was  a  suit  upon  a  guardian's 
bond,  it  was  impliedly  held  by  this  court,  that  in  a  proper  case, 
this  doctrine,  in  relation  to  the  discharge  of  a  surety  on  a  promis- 
sory note,  would  be  extended  and  made  applicable  to  the  discharge 
of  sureties  in  penal  bonds,  similar  to  the  bond  now  m  salt  See, 
also,  on  this  point,  the  case  of  Gahn  v.  Niemcewicz,  11  Wend.  312, 
and  Halliday  v.  Hart,  30  N.  Y.  474. 

In  this  regard,  however,  the  fifth  paragraph  of  the  appellant's 
answer,  in  the  case  at  bar,  is  fatally  defective  on  the  appellee's 
flemurrer  thereto,  as  it  seems  to  us,  for  the  reason  that  it  failed  to 
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allege  that  the  appellee,  the  obligee  or  payee  of  the  bond  in  suit,  hid 
ever  agreed  to  or  with  the  defendant  Scudder,  the  principal  obligor 
in  said  bond,  for  any  extension  of  the  time  of  payment  of  the  bond, 
or  of  the  indebtedness  secured  thereby  ;  and  for  the  further  reason 
that  it  was  n«t  alleged  therein  that  there  was  any  new  considera- 
tion whatever  for  any  such  agreement.  It  did  not  appear,  from 
the  allegations  of  this  paragraph,  that  there  had  been  any  dispute  or 
controversy  between  the  defendant  Scudder  and  the  appellee,  or 
that  the  note  described  had  been  given  as  the  result  of  any  com- 
promise, or  upon  the  faith  of  any  agreement  by  the  appellee  that 
ho  would  forbear  to  sue  on  tlie  bond,  during  the  time  or  before  the 
maturity  of  said  note.  For  aught  that  was  alleged  in  said  fifth 
paragraph  of  answer,  it  may  well  be  said,  we  think,  that  the  note 
described  therein  was  a  mere  memorandum  of  the  amount  found 
due  the  appellee,  and  the  naked  promise  of  the  defendant  Scudder, 
that  he  would  pay  in  forty  days,  without  interest,  just  the  sum, 
and  no  more,  which  he  and  the  appellant  were  already  bound  to 
pay  by  the  bond  now  in  suit.  In  the  case  of  Abel  v.  Alexander,  45 
Ind.  523 ;  s.  c,  15  Am.  Rep.  270,  it  was  held  by  this  court  that  an 
agreement  by  tho  principal  to  continue  to  pay  the  same  rate  of 
interest  specified  in  a  promissory  note,  though  greater  than  the 
legal  rate,  was  not  a  sufficient  consideration  to  sustain  a  promise  to 
extend  the  time  of  payment,  and  that  an  extension  upon  such  con- 
sideration, without  the  knowledge  or  consent  of  the  surety,  would 
not  discharge  such  surety  from  liability.  It  seems  to  us  that 
the  doctrine  of  the  case  last  cited  is  directly  applicable  to  the 
case  made  by  the  allegations  of  the  fifth  paragraph  of  the  appel- 
lant's answer.  Braman  v,  Howk,  1  Blackf.  392;  Nayhr  v.  Moody, 
3  id.  92;  Coman  v.  State,  4  id.  241;  and  Harter  v.  MoorCy  5  id-  367. 

We  arc  clearly  of  the  opinion  that  tho  fifth  paragraph  of  tho 
appellant's  answer  did  not,  in  any  view  of  it,  state  facts  sufflcient 
to  constitute  a  defense  to  the  appellee's  action,  and  that  tlio  demur- 
rer thereto  ought  to  have  been  sustained. 

[Omitting  the  other  point,] 

In  our  opinion,  the  court  below  in  General  Term  did  not  err,  in 
this  case,  in  reversing  the  judgment  of  tho  Special  Term. 

The  judgment  of  the  court,  in  General  Term,  is  affirmed,  at  the 
tppellant's  costs. 
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NoTS  BT  TBK  RxFOBTBR. —  III  Oohn  T.  NUmceteicXy  11  Wend.  812,  where  interest  had  ac« 
cwmnlBtfid  on  the  bond  of  a  principal  debtor,  secured  by  the  mortgage  of  a  sorety,  and  the 
creditor  accepted  the  non^negoticMe  promlssoiy  note  of  the  principal  debtor  for  such 
interest,  payable  in  thirty  days  ;  held^  that  the  surety  was  not  dischai^ed,  because,  h 
thare  was  no  agreement  to  give  time  ;  2,  such  agreement  could  not  be  implied;  8,  the 
agreaneDt«  if  any,  was  invalid  for  want  of  consideration;  4,  the  surety  was  not  prevented 
from  enforcing  the  bond  and  mortgage  for  the  principal  sum,  befcMne  the  interest  could 
become  on  the  note.    Neijk>k,  J.  said :  "but  assuming  tbat  this  note  Is  vaUd  and  binding 
up(m  the  parties,  thero  is  another  view  of  the  case  equally  decisive  for  the  respondents. 
At  most,  it  can  be  viewed  only  in  the  character  of  a  new  security  for  the  debt,  inferior  to 
the  one  already  held,  both  in  its  nature  as  a  simple  contract,  and  as  to  parties,  and  there- 
fofe  cannot  operate  to  extinguish  it  without  an  actual  agreement  to  that  effect,  and  is 
only  a  new  or  collateral  security.'^    Even  teking  a  higher  security  would  not  alter  the 
result  without  an  agreement  for  time.    Twopenny  v.  Yming^  3  B.  &  C.  206;  Ewes  v.  Wid* 
owson,  4  C.  &  I*.  151;  Pring  v.  CXarknn^  1  B.  A  C.  14.    "  The  time  when  the  new  security 
becomes  due  does  not  vary  the  effect  and  operation  of  it  upon  the  old,  as  abundantly 
appears  from  the  above  cases.    All  of  them  became  due  or  could  not  be  enforced  until* 
soma  time  after  they  were  taken ;  but  this  circumstance  implied  no  agreement  to  postpone  ^ 
the  ren^dy  upon  the  old  security.  Those  cases  all  turned  upon  the  point  that  no  agreement  ■ 
bad  been  made  to  forbear,  in  consideration  of  the  new  security  at  the  time  it  was  received,  • 
and  that  the  mere  receipt  of  it  did  not  imply  one.** 

But  the  law  is  different  where  the  note  is  negotiable.  Thus,  in  Brant  on  Suretyship  and^ 
Guanu&ty,  section  317,  it  is  said  :  **If  the  debt  for  which  the  surety  is  bound,  is  etl' 
deaced  by  a  bond  or  other  seated  instrument,  and  the  creditor  take  from  the  principal,  for 
the  debt,  a  note,  bill,  or  other  negoti(Me  instrument,  which  falls  due  after  the  original 
obBgatlon  matures,  this  usually  amounts  to  an  extension  of  time  and  discharges  the 
soretyj*  Citing  Armistead  v.  Ward,  2  Patton,  Jr.,  &  Heath.  (Va.)  504;  Clarke  v.  Henty, 
I Y.  &  C.  187;  Hooker  v.  GambU,  12  Up.  Ca.  C.  P.  R.  512;  id.,  9  id.  484;  Smith  v.  CreOMC^M 
Ea^ra,  8  Cr.  C.  C.  481;  Bangs  v.  Mosher,  23  Barb.  478;  Rees  v.  Berrington,  2  Ves.  Jr.  540; 
Appleton  V.  Parker^  15  Gray.  178;  Weed  Sewing  Machine  Co,  v.  Oberreich^  38  Wis.  825. 

In  JmUsiead  v.  Ward,  2  Patton  &  Heath,  504,  the  court  said:  "Numerous  cases  might 
be  sited  to  sliow  that  securities  of  a  particular  character,  such  as  biUs  of  exchange  and 
proraiaBory  notes  of  the  kind  negotiable  like  bills  of  exchange,  imply  an  agreement  to  sus- 
pend the  enforcement  of  Uie  demand  on  account  of  which  they  are  taken,  and  carry  with 
them  a  safllcient  consideration  to  support  it.  If  this  were  not  so,  the  creditor  who  took 
the  additional  security  in  the  form  of  a  note  or  bill,  might,  in  consequence  of  the  negotia- 
Ue  character  of  the  latter,  by  negotiating  it,  subject  the  debts,  to  the  payment  of  both  the 
old  and  the  new  security.  Therefore  it  is  well  settled,  that  taking  a  bill  or  note  on  account 
of  a  debt  is  prtma  facie,  if  not  an  absolute,  suspension  of  the  debt,  and  consequently  an 
absolute  discharge  of  all  parties  whose  liability  for  its  payment  is  merely  that  of  sureties 
or  guarantors.  Okie  v.  Spencer,  2  Whart.  258;  FUlons  v.  Prentiss,  8  Den.  512.  In  the  two 
cases  last  cited,  and  the  case  of  WaUmi  v.  Marceil,  13  M.  &  W.  452,  it  was  held  that  the 
execation  of  such  a  security,  on  account  of  au  existing  debt,  created  an  absolute  and  con- 
chisive  presumption— a  presumption  of  law  which  could  not  be  controverted— whilst  others, 
periiapa  with  better  reasons  have  held  that  It  was  a  question  of  intention,  and  that  the 
suspeasion  of  the  debt  and  consequent  discharge  of  the  surety  depend  on  the  understand- 
iz^  of  the  parties  at  the  time  when  the  security  Is  given.  And  though,  in  the  case  of 
Ehoood  V.  Diefendorf,  5  Barb.  398,  it  seems  to  have  been  considered  that  the  prima  facie 
effect  of  taking  a  note  payable  at  a  future  day,  on  account  of  a  pre-existing  debt,  is  merely 
to  create  a  coUatenil  security  for  the  debt  and  not  to  suspend  It,  and  will  not  therefore 
opevmte  a  discharge  of  the  surety  without  an  express  agreement  for  forbearance;  yet  I 
consider  it  the  better  opinion,  and  sustained  by  the  general  warrant  of  authori^,  that  the 
debt  will  be  suspended  unless  there  is  evidence  that  the  understanding  and  agreement  of 
the  parties  was  that  it  should  not.** 

In  Clarke  v.  Ileniy,  3  T.  ft  C.  187,  a  new  bond  was  taken  for  the  amount  due  on  an  old 
one,  proceedings  having  been  commenced  on  the  old  one,  and  the  old  one  being  retained. 
Beld,  a  diachaigeof  the  sure^,  as  the  new  one  must  be  presumed  a  satisfaction  of  the 
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f  Hooker  v.  Oambte  supports  Mr.  Brant^s  proposition;  and  so  of  Bee9  v.  Berrinfftan,  Ap- 
pUtonv.  Parker,  and  Weed  Sewing  Mackiw  Co,  v.  Oberreich.  The  latter  to  ezacdjln 
point,  as  the  question  arose  on  tlie  pleadings. 

In  SmUh  v.  CreoMe'a  Ex^ra,  a  bond  was  given  for  bills.  There  was,  however,  «vf dence  of 
**  an  understanding  that  "^  the  creditor  **  was  not  to  trouUe  the  principal  for  tbe  monsj 
unless  the  new  security  should  prove  to  be  good  for  nothing."  The  court  did  say:  **  Ou 
it  be  supposed  for  a  moment,  that  it  was  not  understood  between  the  parties  that  Crease 
should  at  least  indulge  Mount  on  the  bills,  until  Bronaugh's  bond  should  become  dne,  so 
that  it  might  be  ascertained  whether  that  obligation  would  be  paid  or  not  ?  '* 

Bangs  y .  Mo^ier  was  exactly  like  the  prindpal  case  except  that  the  draft  gi^en  for  tbe 
bond  debt;  the  court  said:  **It  was  tub  modo  a  payment,  and  the  insurance  oompaay 
could  afterward  call  on  the  drawer  until  after  he  had  made  default  in  the  paymeot  of  tlis 
draft.*' 


Arbintbodb  y.  Statb. 

(it7  Ind.  98T.) 
Oriminal  law  -^  indietment  for  urUatefiil  sale  of  liquor  -^  aUsffoHon  of  quaniUf, 

A  statute  prohibited  the  sale  of  intoxicating  liqaors  to  minon  in  qnantien  lesi 
than  a  quart.  An  indictment,  alleged  the  sale  of  "one gill."  Msld^htd, 
(See  note,  p.  88.) 

CONVICTION  of  unlawfully  selling  intoxicating  liquor.    The 
opinion  states  the  case. 

L.  P.  Milligan  and  A.  Moore^  for  appellanL 
T,  W.  Woollen,  attorney-general  for  the  State. 

WoRDEN,  J.  An  indictment,  properly  found  in  the  court  below, 
charged,  that  the  appellant,  **on,"  etp.,  "at,"  etc.,  "did  then  and 
there  unlawfully  sell  intoxicating  liquor,  to  wit,  one  gill  to  one 
Franklin  Churchill,  at  and  for  the  price  of  five  cents  ;  he,  the  said 
Franklin  Churchill,  being  then  and  there  a  person  under  the  age 
of  twenty-one  years,"  etc. 

The  appellant  pleaded  guilty  to  the  ^indictment,  and  was  fined. 
He  has  appealed  and  assigned  for  error,  in  substance,  that  the  facts 
alleged  in  the  indictment  do  not  constitute  an  offense. 

If  it  be  true  that  tiie  facts  alleged  do  not  constitute  an  offense, 
the  appellant  has  lost  nothing  by  pleading  guilty  to  the  indictment 
He  may  appeal  and  attack  the  indictment,  for  the  first  time,  in  thii 
court.  IlendersoHY.  State,  60  Ind.  296  ;  O'Brien  v.  State,  63  id.  242. 
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We  proceed  then  to  iaqaire  whether  the  facts  stated  constitute 
a  ease. 

In  the  caae  of  State  v.  ZeitUr^  63  Ind.  441,  it  was  held  not  to  be 
nnlawfal  to  sell  intoxicating  liqnor  to  a  minor,  an  intoxicated  per- 
son, or  any  other  person,  unless  the  sale  was  by  a  less  quantity  than 
a  qnart  At  a  time.  Clearly,  it  was  not  the  intention  of  the  statute 
to  prevent  a  minor  from  trafficking  in  intoxicating  liquors  by  the 
purchase  and  sale  thereof  in  large  quantities. 

Taking  it  as  settled  that  in  order  to  make  such  sale  to  a  minor 
an  offense,  it  must  appear  that  a  quantity  sold  was  less  than  a  quart, 
the  question  arises  whether  it  is  shown  by  the  indictment  in  the 
case  before  us  that  the  quantity  sold  by  the  appellant  was  less  than 
a  quart. 

The  indictment  need  not  allege  the  specific  quantity  sold,  if  it 
show  that  the  quantity  was  less  than  a  quart  State  y.  Jacks^  54 
Ind.  412;  Moore's  Crim.  Law,  876,  note  1.  In  this  case,  the  indict- 
ment alleges  that  the  defendant  ''did  then  and  there  unlawfully 
sell  intoxicating  liquor,  to  wit,  one  gill,"  etc.  It  is  not  allied  that 
the  quantity  sold  was  less  than  a  quart,  nor  that  the  defendant  sold 
the  gill  and  no  more. 

The  question  is  not  whether  the  courts  will  take  notice  of  the 
standards  of  measure,  and  therefore  that  a  gill  is  less  than  a  quart ; 
bat  whether  the  courts  will  or  can  legally  assume  that  because  the 
appellant  sold  a  gill,  he  did  not  sell  anymore  at  the  same  time,  and 
therefore  that  he  committed  an  offense.  This  would  be  assuming 
what  is  not  charged  in  the  indictment,  and  making  out  an  offense 
by  an  unauthorized  inference.  If  all  the  facts  charged  in  the  in- 
dictment may  be  true,  and  yet  the  defendant  be  guilty  of  no  offense, 
the  indictment  must  be  insufficient. 

It  may  be  true  that  the  appellant  sold  the  gill  of  intoxicating 
liquor,  and  yet  he  may  not  have  been  guilty  of  any  offense,  because 
the  gill  may  have  been  but  a  part  of  a  larger  quantity  sold.  The 
fallacy  of  the  contrary  view  lies  in  assuming  that  because  the  ap- 
pellant sold  a  gill,  he  did  not  sell  a  larger  quantity  at  the  same  time. 
If  the  appellant  had  sold  a  gallon  or  a  barrel,  he  would  have  been 
guilty  of  no  offense  whatever ;  and  yet  it  would  be  true  that  he  sold 
A  gilt.     The  question  involved  is  not  a  new  one  in  this  court. 

In  the  case  of  Willard  v.  Staiey  4  Ind.  407,  it  was  held  that  an 
indictment  charging  that  the  defendant  ''unlawfully  bartered  and 
•old  one  pint  of  spirituous  liquor,"  etc.,  was  sufficient     But  in  the 


88  INDIANA, 


Arbinlrode  v.  State. 


case  of  Struckman  v.  StatCy  21  lud.  ICO,  the  question  was  again 
considered,  and  it  was  decided  that  an  indictment  charging  the  sale 
of*  *one  gill  of  intoxicating  liquors"  was  insufficient  as  not  showing 
the  sale  of  a  less  quantity  than  a  quart.  The  case  was  decided  in 
part  on  general  principles,  and  in  part  on  the  authority  of  the  case 
of  Commonwealth  v.  Odlin,  23  Pick.  275,  which  is  exactly  in  point 
The  like  decision  was  made  in  the  case  of  Wood  v.  StaUy  21  Ind. 
276. 

In  the  case  of  Reams  v.  Siatey  23  Ind.  Ill,  and  McCool  v.  State, 
23  id.  127,  a  different  conclusion  was  reached.  In  each  of  those 
cases  it  was  held  that  an  indictment  charging  the  sale  of  a  pint  was 
sufficient,  as  to  the  quantity  sold. 

In  this  diversity  in  the  decisions  of  this  court,  we  are  at  liberty 
to  follow  that  line  which  seems  to  us  to  be  most  in  harmony  with 
general  principles  of  law  applicable  to  criminal  proceedings.  And 
we  think  that  in  accordance  with  those  general  principles,  snch 
indictment  sliould  show  by  its  avt^rments  that  the  quantity  of  liquor 
sold  wm  less  than  a  quart,  and  not  leave  the  matter  to  rest  upon 
inference  or  conjecture. 

We  quote,  in  conclusion  of  this  opinion,  the  following  paragraph 
from  the  opinion  of  the  court  in  the  case  above  cited  from  23  Pick, 
delivered  by  Shaw,  C.  J.  In  that  case  the  law  prohibited  a  sale 
of  less  than  fifteen  gallons,  and  the  defendant  was  charged  with  hav- 
ing sold  one  pint.    The  court  said  : 

"We  do  not  consider  that  any  particular  form  of  words  most  be 
adopted  ;  but  some  words  must  be  used,  which  do  convey  to  the 
mind  the  idea  of  a  sale  under  fifteen  gallons.  Were  it  said,  Mess 
than  fifteen  gallons,  to  wit,  one  pint,*  or  'one  pint  and  no  more,' 
or  words  equivalent,  it  would  be  sufficient.  But  simply  averring, 
affirmatively,  that  the  defendant  did  sell  one  pint,  without  some 
words  negativing  a  larger  quantity,  is  not  bringing  the  case  within 
the  statute." 

In  our  opinion  the  indictment  does  not  charge  any  offense. 

The  judgment  below  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Nora  vt  THX  REPORTeB.—  This  decision  has  been  greatly  dmionnced  In  the  newqMp6ni 
bot  it  ifl  good  law .  Wharton  says  (2  Grim.  Law,  S  1514),  *'  When  the  statute  prohibitB  ales 
of  less  than  a  particular  measure,  the  indictment  must  aver  the  quantity  sold  to  be  lest 
than  such  measure,  in  the  statutory  words.  It  will  not  be  enough  to  aver  simply  a  sale  by 
a  smaller  measure.  That  is  not  enough  to  aver  selling  a  *  pint,*  when  the  statute  makes 
niegal  the  selling  of  *  a  less  measure  than  a  quart. *    The  Indictment  must  aver  the  aeUioff 
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of  *  a  less  measure  than  a  quart.*  '*  CXMo^  Com.  v.  Odlin^  23  Pick.  975;  Stale  v.  Shaw^  % 
Dew.  196L 

In  the  latter  case,  the  law  prohibited  retailing  '*bythe  small  measure**  "where  the 
qoaniitj  is  less  than  a  quart,**  and  tho  Indictment  rimpty  alleged  a  sale  "  by  the  small 
measures.**    This  case  is  therefore  not  analogous. 

In  WUktrd  ▼.  StaU^  4  Ind.  407.  the  court  said:  "  A  pint  Is  a  measure  as  well  known  as  a 
quart.  The  ono  word  is  quite  as  definite  as  the  other.  An  allegation  that  a  pint  Is 
Ins  than  a  quart  could  not  be  moro  explicit,  and  was  therefore  unnecessary.  If  in  poLat 
of  fact  the  party  sold  the  pint,  not  separately,  but  as  part  and  parcel  of  a  quantity  more 
than  a  quart,  to  the  same  person  and  at  the  same  time,  that  was  matter  of  evidence  of 
which  he  could  avafl  himself  on  the  trial.**  In  Reanta  ▼.  5tote,  23  id.  Ill,  the  Indictment 
was  held  good  after  rerdlct,  on  the  ground  indicated  in  the  last  sentence  quoted  from  the 
WiUard  case  ;  without  much  discussion,  and  without  criticism  of  the  Odlin  case;  and  the 
court  thought  it  good  on  motion  to  quash,  relying  on  tho  statute  which  enacts  that  no  in- 
dictment Shan  be  quashed  for  any  defect  which  does  not  tend  to  the  prejudice  of  substan- 
tial lights  on  the  merits.  In  McCodl  v.  State,  28  Ind.  127,  the  court  said :  '*  Tho  aigument 
seems  quite  technical,  and  would  require  in  criminal  pleadings  the  highest  degree  of 
cwtainty  known  to  the  law.  We  apprehend  that  the  court,  in  the  case  referred  to  in  23  Pick . 
273^  was  goTemed  by  tho  common  law  rule  requiring  a  greater  degree  of  certainty  In  crim- 
inal pleadings  than  is  required  under  the  statutes  of  this  State.  The  rule  goyeming  plead- 
ings in  ciTil  cases  requires  Uiat  they  shall  be  certain  to  a  common  intent;  and  as  we 
understand  the  statute,  it  requires  no  greater  degree  of  certainty  in  criminal  than  In 
clTil  pleadings.**  Tho  statutory  provisions  in  question  are  that  words  in  indictments  must 
be  constmed  according  to  their  usual  acceptation  in  common  language,  that  tho  indictment 
Is  suffldent  if  the  offense  is  set  forth  in  plain  and  concise  language,  and  with  such  cer- 
tainty that  the  court  can  pronounce  Judgment  on  conviction  according  to  the  right  of  the 
case.  In  Strudtnuin  v.  siate,  21  Ind.  160,  the  court  said :  "  It  Is  undoubtedly  true  that 
oourts  and  Juries  may  legally  take  notice  of  known  and  established  measures  of  quantity; 
they  may  notice  that  a  gill  Is  less  than  a  quart.  But  does  the  allegation  bring  the 
defendant  within  the  prohibition  *  We  think  not.  The  gill  sold  may  have  been  but  part 
of  a  luger  quantity,  a  quart  or  more.  Suppose  the  defendant  sold  a  quart,  which  ho  had 
a  right  to  do  without  license,  it  would  be  true  that  he  sold  a  gill,  it  would  be  true  that  he 
did  Juflt what  the  information  charges  him  with  doing.**  Quoting  from  the  Odlin  case^ 
they  continued :  '*  If  all  the  facts  alleged  i^  the  indictment  may  be  true,  and  yet  the 
defendant  not  guHty,  the  indictment  is  insufficient.**    No  reference  is  made  to  the 
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Criminal  lato — fdUe  pretsMes —  representation  of  power  to  arreet. 

Ihie  who  falsely  reprosents  himBelf  to  another  aa  an  officer  having  a  warrant 
for  the  arrest  of  the  other  for  forgery,  and  power  to  compromise  the  offense, 
and  threatens  to  arrest  him,  and  bj  means  of  such  representation  and 
threats  obtains  from  him  a  valaable  thing  as  a  consideration  for  not  making 
the  arrest,  is  guilty  of  the  crime  of  false  pretenses.    {See  note,  p,  04.) 
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/^ONVICTION  of  false  pretenses.     The  opinion  states  the  case. 

A.  E,  Paige,  8.  0.  BayUsa  and  J,  U,  Gortnan,  for  appellant. 

T.  W.  WooUeHy  attorney-general,  and  If.  R.  Moorey  prosecuting 
attorney  for  the  State. 

BiDDLE,  J.  The  appellant  and  Lewis  C.  Baum  were  jointly 
indicted  for  obtaining  money  and  a  promissory  note  felonionsly,  by 
false  pretenses. 

The  indictment  contains  three  counts.  The  appellant  was  foand 
guilty  and  sentenced  to  imprisonment  in  the  State  prison  on  the 
second  count,  which  was  tested  in  the  court  below  by  a  motion  to 
quash  and  a  motion  in  arrest  of  judgment,  and  held  good.  The 
sufficiency  of  the  second  count  of  the  indictment  is  the  only  point 
presented  for  our  decision.  The  objections  made  to  this  count  by 
the  appellant  are: 

1.  That  the  pretenses  alleged  are  not  such  as  would  deceive  a 
person  of  ordinary  prudence  and  caution; 

2.  That  the  alleged  false  pretenses  were  made  in  reference  to  a 
future  event,  and  not  concerning  an  existing  fact. 

The  crime  is  charged  in  the  following  words: 

*^  TLat  Thomas  Perkins  and  Lewis  C.  Baum,  on  the  13th  day  of 
November,  1878,  at  the  county  of  Clinton  and  State  of  Indiana, 
did  then  and  there  feloniously,  with  intent  to  cheat  and  defraud 
one  Joseph  Mink,  did  then  and  there  unlawfully,  feloniously, 
knowingly  and  designedly  and  falsely  pretend  and  represent  to  said 
Joseph  ^link,  that  tliey,  Thomas  Perkins  and  Lewis  C.  Baum  were 
officers,  to  wit.  State  marshals  and  had  a  warrant  for  the  arrest  of 
him,  the  said  Joseph  Mink,  for  the  crime  of  forgery,  that  is  to  say, 
that  said  Mink,  on  the  12th  day  of  November,  1878,  at  the  county 
of  Clinton  and  State  of  Indiana,  unlawfully  and  feloniously  uttered 
and  tendered  in  payment,  to  persons  to.  the  grand  jurors  unknown, 
a  certain  false,  forged  and  counterfeit  piece  of  silver  com  in 
the  resemblance  and  similitude  of  the  silver  coin  of  the  United 
States  of  America,  commonly  called  a  half  dollar,  and  at  that 
time  current  in  the  State  of  Indiana,  he,  the  said  Jof>eph  Mink,  then 
and  there  knowing  said  false,  forged  and  counterfeit  piece  of  silver 
coin  to  be  false,  forged  and  counterfeit,  with  intent,  then  and  there, 
to  wit,  on  the  12th  day  of  November,  1877,  to  defraud  said  person 
to  the  grand  jurors  unknown;  that  said  Perkins  and  Baum  then 
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and  there,  to  wit,  on  the  13th  day  of  November,  1878,  with  intent 
to  cheat  and  defraud  said  Mink,  did  unlawfully,  feloniously  and 
falsely  pretend  and  represent  to  him  that  they  had  power  and 
aathority  to  arrest  and  imprison  him  for  said  crime;  that  they,  as 
such  officers,  had  the  power  to  compromise  said  crime  with  him 
for  money,  and  as  such  marshals,  could  compromise  any  crime 
in  the  State;  and  did  then  and  there  propose  to  said  Joseph 
Mink,  that  if  he,  the  said  Mink,  would  pay  and  give  to  tliem  the 
sum  of  fifteen  dollars  in  money,  and  a  note  for  seventy-five  dol- 
lars, Mue  in  four  months,  with  Charles  Mink  surety  thereon, 
they  would  not  arrest  and  imprison  him,  said  Joseph  Mink,  for 
said  alleged  crime,  and  would  settle  and  compromise  said  crime  of 
forgery;  that  said  Joseph  Mink,  believing  said  pretenses  and  rep- 
resentations, so  made  by  Perkins  and  Baum,  to  be  true,  and  believ- 
ing that  they  were  officers,  to  wit.  State  marshals,  and  believing 
that  said  defendants  had  come  to  arrest  and  imprison  him,  and 
believing  they  had  power  to  arrest  and  imprison  him,  and  also 
believing  that  they,  as  such  officers,  were  authorized  and  had  power 
to  compromise  and  settle  said  alleged  forgery,  and  being  deceived 
thereby,  was  induced  by  reason  thereof  to  deliver  to  said  Perkins 
and  Baum  his  moneys,  goods  and  chattels,  to  wit,  one  bank-bill  of 
the  denomination  and  value  of  five  dollars,  and  one  bank-bill  of  the 
denomination  and  value  of  ten  dollars  (a  more  particular  description 
of  said  bank-bills  is  to  this  grand  jury  unknown),  and  one  promis- 
sory note  due  four  months  after  date,  with  Charles  Mink  surety 
thereon,  which  said  note  is  of  the  following  tenor,  to  wit: 

"'•75.00  Frankfort,  Nov.  iSlh,  1868. 

"  'Pour  months  after  date  we  promise  to  pay  Thomas  Perkins  or 
order  seventy-five  yw  dollars,  with  interest  per  cent,  per  annum, 
Talue  received,  without  any  relief  from  valuation  or  appraisment 
laws. 

"'Joseph  Mink, 
"*  Charles  Mikk.* 

"Which  said  promissory  note  was  then  and  there  of  the  value  of 
Bcventy-five  dollars;  that  said  two  bank-bills  and  said  promissory 
Qotc  were  then  and  there  of  the  aggregate  value  of  ninety  dollars, 
which  said  Perkins  and  Baum  received  and  obtained  of  said  Joseph 
Miok  by  means  of  the  false  representations  and  pretenses  so  made 
lu  aforesaid  with  intent  unlawfully,  feloniously  and  falsely  to  cheat 
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and  defraud  said  Joseph  Mink  of  his  said  two  bank-bills,  and  of  his 
said  promissory  note;  whereas,  in  truth  and  in  fact,  said  Perkins 
and  Baum  were  not  then  and  there  State  marshals,  nor  were  either 
of  them  State  marshals,  or  any  other  officers  authorized  to  arrest  and 
imprison  said  Joseph  Mink,  nor  had  they,  said  Perkins  and  Baum,  a 
State  warrant  legally  issued  for  the  arrest  of  said  Joseph  Mink,  on 
said  alleged  charge  of  forgery;  nor  were  said  Perkins  and  Baum 
authorized,  neither  had  they  the  power,  to  legally  compromise  and 
settle  said  alleged  forgery,  or  any  other  crime,  for  said  monoy  and 
note;  neither  had  they  the  power  to  compromise  any  crime  in  the 
State;  that  said  Perkins  and  Baum  well  knew,  at  the  time  they  so 
made  said  representations  and  pretenses,  that  each  and  all  of  said 
representations  and  pretenses  were  false.  So  the  grand  jury  afore- 
said," etc. 

The  law  is  well  settled,  that  in  an  indictment  of  this  kind,  the 
false  pretenses  by  which  a  thing  of  value  is  obtained  must,  to  be 
criminal,  be  such  as  would  deceive  a  person  of  ordinary  sense,  pru- 
dence and  caution  and  induce  him  to  part  with  the  thing  obtained 
from  him,  and  they  must  be  made  of  some  existing  state  of  facts; 
if  made  of  facts  to  occur  in  the  future,  which  may  never  exist, 
they  will  not  bo  sufficient,  however  false  and  criminal  they  may 
be.  The  difficulty  lies  in  applying  the  law  to  the  facts  averred  in 
the  indictment  before  us. 

The  counsel  for  appellant  have  furnished  us  with  an  able  and 
valuable  brief,  which  has  aided  us  much  in  our  researches.  The 
strongest  case  they  have  cited  in  favor  of  the  api)ellant  Is  People  v. 
Stetson,  4  Barb.  151.  In  that  case,  the  charge  was  that  Stetson, 
with  felonious  intent  to  cheat  and  defraud  one  Royal  Barlow,  fel- 
oniously, unlawfully,  knowingly  and  designedly,  falsely  pretended 
and  represented  to  said  Barlow  that  he,  the  defendant,  was  aeon- 
stable,  and  had  a  warrant  issued  by  Butler  Bardwell,  Esq.,  a  justice 
of  the  peace  of  said  county,  against  said  Barlow,  for  a  rape,  and 
produced  a  forged  and  false  instrument  purporting  to  be  such  war- 
rant; and  represented  and  pretended  to  said  Barlow  that  said  pre- 
tended warrant  had  been  issued  by  said  Bardwell,  and  then  and 
there  proposed  that  said  Barlow  should  pay  him  twenty-five  dollars^ 
and  also  offered  to  settle  the  same  if  Barlow  would  deliver  him  a 
certain  silver  watch,  the  property  of  said  Barlow.  That  Barlow 
believing  the  said  false  pretenses  and  representations,  and  being 
deceived  thereby,  was  induced  by  reason  thereof  to  deliver  and  did 
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dcliyer  to  said  Stetson  '^oiie  silver  watch  of  the  proper  moneys^  valu% 
able  thiDgs,  goods  and  chattels^  personal  property  and  eifects  of  the 
said  Boyal  Barlow;  which  Stetson  received  and  obtained  by  means 
of  color  of  the  pretenses  and  false  tokens  and  representations  afore- 
said, and  with  intent,  etc.,  to  cheat  and  defraud  the  said  Royal  Bar^ 
low  of  the  said  watch."  The  above  averments  are  then  negatived  in 
the  indicimeDt.  This  indictment  was  held  insufficient  dn  demurrer  ; 
but  there  seems  to  be  an  important  difference  between  that  case  and 
the  one  before  us.  They  are  similar  in  the  pretense  of  having  the  war- 
rant, but  in  that  case  there  was  no  threat  to  arrest  Barlow  if  he  did  not 
deliver  the  walch,  and  no  demand  of  the  watch,  to  be  protected  from 
arrest;  it  was  an  offer  to  settle  the  same  if  Barlow  would  deliver 
the  watch,  withoutany  pretense  that  ho  had  any  authority  to  settle 
it  by  receiving  the  goods,  and  it  was  upon  this  ground,  as  we  under- 
stand the  opinion  of  Maynabd,  P.  T.,  that  the  indictment  was  held 
to  be  insnf&cient. 

In  the  case  before  us,  the  pretense  alleged  is,  that  they  had  the 
warrant  and  the  power  to  arrest  Mink,  but  would  not  arrest  him  if 
he  would  comply  with  their  terms  as  stated.    The  difference  between 
an  offer  to  settle  the  matter  on  certain  terms,  without  saying  any 
thing  about  an  arrest,  and  a  promise  not  to  arrest  if  certain  terms 
demanded  were  complied  with,  is  important.    The  one  is  an  offer, 
the  other  a  demand ;  the  one  says  nothing  about  an  arrest)    the 
other  implies  a  threat  that  they  would  arrest  unless  the  terms  were 
complied  with.    If  the  pretense  had  been  true,  namely,  that  they 
were  officers  and  had  the  warrant,  they  could  have  lawfully  arrested 
him ;  add  to  this  the  pretense  that  if  he  did  not  comply  with  their 
demands  they  would  arrest  him,  and  we  think  they  were  calculated 
to  deceive  a  person  of  ordinary  sense,  prudence  and  caution ;  and  we 
think  these  averments  contain  the  main  substance  of  the  indict- 
ment. 

The  promise  made  to  Mink  that  they  would  ^'  settle  and  com- 
promise" the  crime  is  unimportant ;  it  not  only  referred  to  a  future 
fact,  but  was  a  promise  which  Mink  was  bound  to  know  they  could 
not  perform. 

Upon  a  careful  study  of  the  arguments  on  behalf  of  ihc  parties, 
and  a  fall  examination  of  the  authorities,  we  have  arrived  at  the 
conclusion  that  the  indictment  is  sufficient,  and  therefore  tliat  the 
court  dul  not  err  in  overruling  the  motions  to  quash  and  in  arrest 
J>!  judgment.     PvJpU  v.  Ilri'ine^,  11  Wend.  557  ;  People  v.  /ffft/nes, 
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14  Wend.  546  ;  Peoples.  Williams,  4  Hill,  9  ;  Smith  v.  People,  47 
N.  Y.  303  ;  State  y.  Mills,  17  Me.  211  ;  People  v.  Pray,  1  Mich. 
N.  P.  69  ;  In  re  Greenough,  31  Vt  279 ;  Cowen  v.  People,  14  III. 
348;  The  Stale  v.  Magee,  11  Ind.  154;  MaUy  v.  State,  31  id.  192  ; 
Todd  V.  State,  lA.  514;  Leobold  v.  iS/a/^,  33  id.  484;  Jones  v. 
State,  50  id.  473;  Keller  y.  State,  51  id.  Ill;  CTi/orrf  v.  ^/a^tf,  56 
id.  2^45;  Stater.  Timmons,  5S  id.  98;  Bonnell  \.  State,  64  id. 498; 
2  Bish.  Cr.  Law,  §§  433-443. 

The  judgment  is  affirmed^  at  the  costs  of  the  appellant 

NoTB  BT  THB  RBPORnEB.— Tho  decifliou  in  PieopU  t.  Stetmn  is  not  quite  accunUelx 
stated  in  the  principal  case.  Matnabd,  P.  J.,  in  a  brief  opinion,  put  it  on  the  groundi* 
that  the  pretense  was  one  which  could  not  have  deceived  a  person  of  ordinary  prudeooe, 
and  that  there  was  no  allegation  of  authority  to  oompromiBe.  He  said  nothing  about  the 
omission  of  any  threat  to  arrest.  But  Wkllbs,  J.,  who  gave  the  principal  opinion,  put  It 
on  the  ground  first  named,  and  also  on  the  ground  that  the  complainant  was  jxirf  icep* 
criminis.  He  said:  "  In  aXL  the  numerous  reported  cases  under  the  English  and  American 
statutes  to  prevent  the  obtaining  money,  etc.,  by  false  tokens  and  pretenses,  I  have  not 
found  one  which  was  held  to  be  within  the  statute.  In  which  the  transaction  on  the  (Hut  of 
tho  person  injured  would  not  have  been  lawful,  provided  tho  representations  or  pretenses 
were  true,  nor  where  such  representations  or  tolcens,  if  true,  wero  not  in  violation  of  law. 
I  cannot  believe  the  statute  was  designed  to  protect  any  but  innocent  persons,  not  those 
who  appear  to  have  been  in  any  degree  particeps  criminis  with  the  defendant.  To  deter- 
mine what  attitude  he  occupies  in  that  respect,  it  should  be  assumed  that  all  tho  r^resen- 
tatlons  made  to  him,  whether  in  words  or  tokens,  were  true,  because  it  is  an  essential 
ingredient  of  the  case  that  he  believed  them  to  be  true ;  otherwise  he  could  not  claim  that 
he  was  influenced  by  them.  Looking  at  his  conduct  in  that  light  and  with  that  assomp- 
tion.  If  i.  parting  with  his  money  or  his  property,  or  yielding  his  signature,  he  was  him- 
self guilty  of  a  crime,  it  cannot  be  that  he  is  within  the  protection  of  the  statute.  Testing 
the  case  under  consideration  by  these  rules,  it  is  impossible,  in  my  opinion,  to  sustain  the 
indictment.  Barlow  believed  that  the  defendant  was  a  constable  and  had  a  warrant 
against  him  for  a  rape.  He  is  chargeable  with  knowledge  that  the  law  forbade  any 
settlement  or  compromise  of  the  matter,  and  that  it  would  bo  a  misdemeanor  in  the 
defendant  to  neglect  to  execute  the  process.  In  attempting  to  cheat  the  law  he  has  him- 
Eclf  been  defrauded  of  his  watch.*' 

In  McCnrd  v.  People,  46  N.  Y.  4T0,  there  was  no  threat  of  arrest  beyond  the  statement  that 
the  prisoner  held  a  warrant  of  arrest,  and  the  Indictment  did  not  allege  any  offer  of  com- 
promise  on  the  part  of  the  prisoner  nor  any  payment  to  stop  the  arrest  on  the  part  of  tho 
complainant.  Still  the  indictment  was  held  bad.  The  court  said:  **If  the  prosecutor 
parted  with  his  property  upon  tho  representations  set  forth  In  the  indictment  It  must  have 
been  for  some  unlawful  purpose,  a  purpose  not  warranted  by  law.  There  was  no  legiti- 
mate purpose  to  be  attained,  by  delivering  the  goods  to  the  accused,  upon  the  statements 
made  and  alleged  as  an  inducement  to  the  act.  What  action  by  the  plaintiff  in  error  was 
promised  or  expected  in  return  for  tho  property  given,  is  not  disclosed.  But  whatever 
it  was,  it  was  necessarily  Inconsistent  with  his  duties  as  an  officer,  having  a  criminal  war- 
rant for  the  arrest  of  the  prosecution,  whi<;h  was  the  character  he  assmmed.  The  false 
representation  of  the  accused  was,  that  he  was  an  officer  and  had  a  criminal  warrant  for 
the  prosecutor.  There  was  no  pretense  of  any  agency  for,  or  connection  with  any  person, 
or  of  any  authority  to  do  any  act,  save  such  as  his  duty  as  such  pretended  officer  demanded. 
The  prosecutor  parted  with  his  property  as  an  inducement  to  a  supposed  officer,  to  violatv 
the  law  and  his  duties;  and  if  in  attempting  to  do  this  he  has  been  defrauded,  the  Uw  will 
not  punh^h  his  confederate,  although  such  confederate  may  have  been  InEtmmental  In 
Inducing  the  commission  of  the  offense.  Neither  the  law  nor  public  policy  designs  the  pn> 
tection  of  rogues  In  their  dealings  with  each  other;  or  to  insure  fair  dealing  and  truthful. 
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,  as  between  each  other,  in  their  dishooeat  practices.  The  design  of  the  law  is  to  pro* 
tact  thoae  who,  for  aome  honest  purpoee  are  induced,  upon  false  and  fraudulent  represen- 
tatkxia,  to  giTo  credit  or  part  with  their  property  to  another,  and  not  protect  those  \7ho» 
Cor  unworthy  or  illegal  purposes  part  with  their  goods.** 

/fecKBAX,  J  ,  diaaentiug,  said:  **  It  would  seem  to  be  enouc^  so  far  as  such  a  case  is  con- 
.semed,  to  obeenro  that  no  such  exception,  as  is  here  sought  to  be  taken,  is  f  oimd  In  tho 
statute  against  obtaining  property  by  false  pretenses;  and  in  my  Judgment  neither  prin 
c^ile,  authority  nor  pobUc  policy  requires  the  courts  to  insert  it.  No  c^ense  would  havo 
been  oonunitted  by  the  complainant  in  this  case  had  the  settlement  been  made  as  supposed. 
Hence,  this  does  not  conflict  with  People  t.  Stetson,  4  Barb.  151 .  There  the  settlement  of 
a  felony  was  aahstantiwlly  alleged,  showing  that  the  complainant  was  guilty  of  a  mlade- 
meanor  tberrtiy,  and  in  parting  with  his  property;  and  hence  the  indictment  could  not  be 
wistsinfd.  That  I  believe  is  the  only  case  that  declares  such  doctrine.  Many  a  weak  and 
%inneent  man  would  havo  imitated  the  complainant  in  that  case,  rather  than  had  a  charge  of 
soch  a  chaiacter  made  against  him  before  the  public  In  trutii,  the  complainant  in  that 
ease  was  gnflty  of  no  crime  whatever  in  what  he  did,  as  the  whole  thing  against  him  was 
a  flcCkm.  But  the  principle  seems  to  be,  to  hold  him  guilty  in  order  to  shield  the  villain 
who  pot  him  In  so  terrible  a  dilemma. 

Bat  if  an  offense  were  committed  by  the  party  defrauded  in  advancing  the  money,  or 
would  havo  been,  tf  the  pretenses  were  true,  how  does  that  discharge  the  offense  committed 
In  ohraining  It?  How  abaolve  the  offender?  This  statute,  it  should  be  borne  in  mind,  is 
not  solely  for  the  relief  of  tho  party  defrauded.  Its  purpoee  is  to  punish  a  public  offense, 
to  pnnish  and  to  prevent  fraud,  and  to  protect  the  weak  and  credulous.  Where  both  par> 
ties  to  a  alvil  suit  are  equally  guilty  of  a  felony,  out  of  which  the  action  arises,  tho  law 
leftises  Ha  aid  to  either.  It  leaves  them  where  it  finds  them.  This  rule  has  no  application 
to  criminal  proceedings;  the  complainant  is  no  party  to  that  proceeding.  The  people  aro 
the  party  prosecuting,  not  the  complainant.  There  Is  no  ground  for  that  rule  in  a  criminal 
case,  and  there  Is  no  such  rule.  It  would  not  seem  to  be  an  answer  to  say  that  there  was 
another  offender  requiring  punishment.  In  truth,  there  could  be  no  other  offender,  upon 
the  Buppoaition  'that  tho  pretenses  wero  false,  that  there  was  no  warrant  and  no  right  to 
arrest,  no  ffffwtfm  to  settle,  and  none  in  fact  settled,  the  whole  thing  being  a  sham." 

*"But.**  says  Wharton  (2  Crim.  Law,  {1180,  note),  "  this  is  not  the  law  where  the  prosecu 
tor  is  simply  the  vtctim  of  ignorant  terror,  and  endeavors  under  its  influence  to  buy  off  a 
■ipposltltious  i>ro0ecation."    Otiiig  Commonweatth  v.  Henry,  22  Penn.  St.  858;  Rex  v. 
JMeriey,'!  C  &  P.  19L 

In  CbmmonireoZf  A  v  Henry,  where  the  question  arose  on  a  motion  to  quash,  the  indict- 
ment did  not  all^^  any  representation  of  authority  to  settle  nor  any  compromise  of  the 
alleged  crime,  but  simply  that  the  prisoner  falsely  pretended  to  have  a  warrant  for  the 
arrest  of  the  complainant^s  daughter  and  threatened  to  arrest  her,  by  means  whereof  he 
obtained  money.  This  was  held  good.  So  here  the  question  'of  particeps  criminia  did 
not  directly  arise,  and  it  was  disctissed  in  the  opinion. 

Bex  V.  AMleriejf,  was  the  case  of  an  attorney,  who  got  money  from  a  woman  who  hod  been 
tfaied.  on  the  false  representation  that  he  had  got  other  like  fines  reduced,  and  could  get  her» 
redoced.    No  question  of  particepg  criminis  arose  here. 

In  Comwiontcealth  v.  IforrUl,  8  Cush.  571,  it  is  however  held  that  it  Is  no  defense  to  an 
Indlctoient  for  obtaining  goods  under  false  pretenses,  that  the  party  defrauded  made  false 
repicaeutattons  to  the  defendant  as  to  the  goods  so  obtained.  The  court  said:  "If  it 
■hoold  appear  that  Lynch  had  also  violated  the  statute,  that  would  not  justify  the  defend 
ants.  If  the  other  party  has  also  subjected  himself  to  a  prosecution  for  a  like  offense,  he 
also  may  be  punished .  This  would  be  better  than  that  both  should  escape  punishment 
becanae  eadi  deserred  It  equally.** 

In  "poifcMwg  of  the  Stetson  and  Morrill  cases,  Bishop  says  (2 Crim.  Law,  {460),  "ami 
this  view,**  L  e.,  of  the  MorrlU  case,  "  accords  with  the  general  spirit  of  the  criminal  law, 
wherein  the  faolt  oi  one  man  is  not  received  in  excuse  for  that  of  another;  while  the  New 
Toffc  doctrine  would  Intix^duce  a  well-known  principle  of  civil  jurisprudence  into  a  system 
•llawstowfaichit  IsaUen.'* 
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Densmobb  V.  State. 

(Orind.  806.) 
Criminal  lato  —  reasonable  doubt  —  "  common  aense." 

In  a  criminal  case,  it  is  error  to  charge  that  reasonable  doubt  of  gailt  meanB 
doubt  suggested  by  or  arising  out  of  the  proof  made,  and  that  in  considering 
the  evidence  and  arriving  at  a  verdict,  "  what  is  called  common  senae  is 
perhaps  the  juror's  best  guide.' 


f> 


/^ONVICTION  of  larceny.    The  opinion  states  the  case. 

W.  C,  Olasgow,  for  appellant. 

T,  W.  Woollen,  attorney-general,  and  J.  S,  Drake,  prosecuting 
attorney,  for  the  State. 

WoRDEN,  J.  The- appellant  was  indicted,  in  the  court  below,  for 
stealing  a  cow,  and  upon  trial  was  convicted  and  sent  to  the  peni- 
tentiary. 

The  court  gave  to  the  jury  certjiin  charges,  to  which  the  defend- 
ant excepted.     Among  them  are  the  following  : 

*'  4th.  The  presumption  of  innocence  continues  until  the  proof 
of  guilt  is  made  clear  and  conclusive,  leaving  no  other  reasonable 
inference  and  excluding  all  reasonable  doubt  A  reasonable  doubt 
is  one  suggested  by,  or  arising  out  of,  the  proof  made,  and  after  a 
full  and  fair  consideration  of  all  the  evidence,  pro  and  con,  remains 
in  the  mind,  causing  some  degree  of  uncertainty  as  to  the  alleged 
guilt.  If  the  evidence  against  the  accused  can  be  explained  on  any 
consistent  and  reasonable  hypothesis,  there  must  bo  an  acquittal. 

"It  is  not  meant  to  be  said,  however,  that  the  proof  of  guilt 
must  be  certain  to  a  mathematical  demonstration ;  it  needs  be 
only  to  a  moral  certainty,  such  as  would  warrant  a  prudent  and 
cautious  man  in  voluntary  and  unhesitating  action,  in  a  matter  of 
the  highest  concern  to  himself. 

"  It  is  not  a  reasonable  doubt,  which  may  be  raised  by  conjectur- 
ing something  for  which  there  is  no  foundation  nor  suggestion  in 
the  evidence  adduced." 

The  following  is  a  part  of  the  8th  charge  : 

**  Gentlemen  of  the  jury:  Bearing  in  mind  clearly  all  I  have  said  to 
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you,  as  to  how  you  are  to  consider  the  evidence,  and  arrive  at  your 
verdict,  I  may  add,  that  what  is  commonly  called  common  sense  is, 
perhaps,  the  juror's  best  guide  in  these  particulars.'* 

The  residue  of  the  charge  had  reference  to  the  statutory  descrip- 
tion of  the  crime  charged  and  its  punishment. 

We  think  the  court,  in  the  fourth  charge  fell  into  an  error  in 
defining  a  reasonable  doubt.  It  may  be  difficult  to  frame  an  exact 
definition  of  a  reasonable  doubt  —  such  a  one  as  will  embrace  all 
the  elements  that  enter  into  such  doubt  and  nothing  more  ;  such 
a  one  as  will  be  neither  too  broad  nor  too  narrow. 

The  court  said  : 

*'  A  reasonable  doubt  is  one  suggested  by,  or  arising  out  of,  the 
proof  made,  and  after  a  full  and  fair  consideration  of  all  the  evi- 
dence, pro  and  con,  remains  in  the  mind,  causing  some  degree  of 
uncertainty  as  to  the  alleged  crime." 

Is  it  true  that  a  reasonable  doubt  must  be  one  '*  suggested  by,  or 
arising  out  of,  the  proof  made  ?"  It  seems  to  us,  that  this  defini- 
tion is  much  too  narrow  and  limited.  The  words  *'  suggested  by, 
or  arising  out  of,  the  proof  made,"  imply  that  the  doubt  must  be 
such  a  one  as  is  created  or  produced  by  the  proof  made.  That 
they  were  used  to  convey  this  idea  is  shown  by  the  latter  part  of  the 
charge,  in  which  the  court  said: 

**  It  is  not  a  reasonable  doubt,  which  may  be  raised  by  conjecturing 
something  for  which  there  is  no  foundation  nor  suggestion  in  the 
evidence  adduced." 

It  is  thus  seen  that  according  to  the  charge,  it  is  the '^  proof 
made"  or  evidence  '^  adduced"  that  is  the  foundation  of  a  reasonable 
doubt.  This  excludes  all  reasonable  doubts  that  may  arise  from  the 
lack  or  want  of  evidence. 

The  state  may  make  out  a  casey  prima  f acne,  beyond  a  reasonable 
doubt,  but  the  defendant's  evidence  may  be  such  as  to  raise  a  rea- 
sonable doubt  of  his  guilt.  The  charge  may  have  been  drawn  with 
a  view  to  such  case.  But  on  the  other  hand,  the  lack  of  evidence 
on  the  part  of  the  State  may  leave  a  reasonable  doubt  as  to  the  de- 
fendant's guilt.  And  it  is  not  the  law,  as  we  think,  that  a  reason- 
able doubt  may  not  be  raised  upon  the  conjecture  of  the  defendant's 
innocence,  though  there  is  nothing  in  the  "evidence  adduced"  that 
furnishes  a  foundation  for  or  suggestion  of  the  conjecture.  Theevi- 
dence  adduced  may  have  no  tendency  whatever  to  show  the  defend- 
ant's innocence,  and  yet  it  may  utterly  fail  to  establish  his  guilt. 
Vol.  XXXIII  — 13 
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See,  as  to  reasonable  doubts,  Arnold  v.  State,  23  Ind.  170 ;  Bradley 
V.  State,  31  id.  492  ;  Sullivan  v.  State,  52  id.  309. 

We  are  also  of  the  opinion  that  the  court  erred  in  that  part  of 
the  eighth  charge  above  set  out. 

In  that  charge,  the  court,  after  reminding  the  jury  of  what  he 
had  said  to  them  in  respect  to  the  manner  in  which  they  were  to 
consider  the  evidence  and  arrive  at  their  verdict,  added,  that  *^  what 
is  commonly  called  common  sense  is,  perhaps,  the  juror's  best  guide 
in  those  particulars." 

Now,  while  common  sense  is  a  very  desirable  and  admirable  qual- 
ity  in  man,  and  exceedingly  useful  in  all  the  practical  affairs  of  life, 
including  the  duties  of  jurors,  we  do  not  see  how  it  can  be  a  better 
guide  to  them  in  the  dischju'ge  of  those  duties  than  the  rules  of  law. 
Indeed,  the  rules  of  law  are  generally  the  condensed  common  sense 
of  ages.  But  the  common  sense  of  twelve  jurors  would  not  be 
likely  to  be  all  alike.  What  one  might  regard  as  the  common-sense 
view  of  a  question,  another  might  think  utterly  destitute  of  com- 
mon sense.  If  each  juror  were  to  act  upon  his  common  sense  in- 
stead of  the  rules  of  law,  there  might  be  as  many  differenot  pinions 
as  there  were  jurors.  With  each  juror  acting  upon  his  own  common 
sense  instead  of  the  rules  of  law,  we  might  expect  a  verdict  in  accor- 
dance with  law  ''when  everlasting  fate  shall  yield  to  fickle  chance 
and  chaos  judge  the  strife." 

[Omitting  a  minor  point] 

The  judgment  below  is  reversed,  and  the  cause  remanded  for  a 
new  trial    The  clerk  will  give  the  proper  notice. 

Judgment  reversed. 


Sessekgut  v.  Posbt. 

(67  Ind.  406.) 

Negligence  —  contrcLctor — ruinotLS  building  under  repair. 

The  owner  of  a  house  which  had  been  burned  suffered  the  walls  to  stand  in  an 
unsafe  and  tottering  condition  for  threo  weeks,  meantime  removing  the  rab- 
bish.  He  theu  contracted  for  the  rebuilding  of  the  house.  About  seven  or 
eight  weeks  after  the  fire,  and  while  the  premises  were  in  the  charge  and 
possession  of  the  contractor,  one  of  the  walls  fell  on  the  buildings  of  an  ad- 
Joining  owner.  Held,  that  the  owner  of  the  ruinous  premises  was  liable  tot 
the  damage.* 

^Compare  Mahoney  v.  Libl)ey  (123  Mass.  80),  V  Am.  Bep.  (L 
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ACTION    of  damages.     The  opinion    states    tne  case.      Tho 
defendant  had  judgment  below. 

B.  Hynes  and  A.  Oilchrist,  for  appellant. 

C  Dtnby^  Z>.  B.  Kumler,  J,  S.  Buchanan,  H.  C.  Gooding  and. 
€•  Buchanan,  for  appellee. 

NiBLACK,  J.  This  appeal  is  from  a  judgment  rendered  in  an* 
action  in  which  John  0.  Sessengut  was  tlie  plaintiff  and  Louisa  J. 
S.  Posey  was  the  defendant 

The  complaint  was  in  a  single  paragraph,  charging  that  on  or 
about  the  1st  day  of  October,  1874,  the  defendant's  building,  con- 
sisting of  brick  walls,  and  situated  in  the  city  of  Evansville,  was 
burned,  leaving  the  north  wall  in  an  unsafe,  insecure  and  tottering 
condition,  and  liable  to  fall  over  at  any  time,  and  that  said  north 
wall  was  negligently  permitted  to  remain  in  such  condition  until 
the  22d  day  of  November,  1874,  when  it  fell  over  on  the  plaintiff's 
adjoining  building,  doing  great  injury  to  the  latter  building,  and 
to  property  contained  within  it 

The  defendant  answered: — 

Ist  In  general  denial ; 

3d.  Setting  up  the  prompt  and  careful  making  of  a  contract  for 
the  repair  of  the  burned  building; 

3d.  Averring  that  the  wall  complained  of  was  blown  down  by  a 
storm,  of  great  and  unusual  violence,  without  any  fault  of  the  de- 
fendant 

Demurrers  were  interposed,  but  overruled,  to  the  second  and 
third  paragraphs  of  the  answer. 

Issue  being  joined,  a  jury  trial  resulted  in  a  verdict  and  judgment 
for  the  defendant 

The  plaintiff  having  since  died,  Elizabeth  Sessengut,  the  admin- 
istratrix of  his  estate,  has  appealed,  and  assigned  error  upon  the 
overruling  of  the  demurrer  to  the  second  paragraph  of  the  answer, 
and  upon  the  refusal  of  the  court  to  grant  a  new  trial,  as  prayed 
for  by  the  plaintiff  after  the  return  of  the  verdict  against  him. 

The  second  paragraph  of  the  answer  admitted  that  the  defendant 
was  the  owner  of  a  life  estate  in  the  building  alleged  to  have  been 
burned,  and  the  burning  of  the  building  as  charged  in  the  com- 
plaint ;  also,  that  the  north  wall  of  her  said  building  had  fallen 
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upon  and  injured  the  plaintiff's  building,  but  averred  that  said 
wall  was  left  in  a  safe^  strong  and  good  condition,  and  was  not 
injured  by  the  fire,  and  that  the  defendant  immediately  employed 
one  hundred  skillful  and  competent  men  to  remove  the  rubbish 
and  to  repair  her  building,  who  at  once  proceeded  carefully  and 
properly  with  their  work. 

Said  paragraph  further  averred,  *'  that  she,  the  defendant,**  is 
not  liable  for  '^  the  said  injuries,  for  the  reason  that  immediately 
after  the  said  fire  occurred,  and  one  month  before  the  happening 
of  the  injuries  described  in  the  complaint,  she  made  and  entered 
into  a  written  contract  with  one  Ernest  F.  Meyer,  who  was  then 
a  competent  and  reliable  builder  and  contractor,  living  in  Evans- 
Tille  aforesaid,  *  *  *  by  which  contract  the  said  Meyer  agreed 
and  stipulated  to  do  all  the  work,  and  to  furnish  all  the  materials 
required  for  the  execution  of  the  work  according  to  the  drawings, 
and  subject  to  the  conditions  set  forth  in  certain  specifications  for 
the  repair  and  rebuilding  of  said  store,  in  consideration  that  the 
defendant  would  pay  to  him  certain  sums  of  money  therein  agreed 
on  ;  that  said  specifications  were  prepared  by  a  competent  and 
reliable  architect ;  and  said  contract,  and  said  mode  of  repairing 
said  building,  was  a  prudent,  proper  and  skillful  contract  and  reason* 
able  in  its  provisions  ;  and  said  contract  provided  for  domg  said 
work  in  the  only  way  it  could  be  done  without  endangering  human 
life  ;  and  immediately  after  the  execution  of  said  contract,  the  said 
Meyer  took  the  sole  and  exclusive  possession  of  said  building, 
without  any  let,  control  or  hindrance  on  her  part,  and  commenced 
the  execution  and  performance  of  said  contract;  and  while  said 
building  was  so  in  the  sole  nnd  exclusive  possession  of  said  Meyer, 
and  while  he  was  executing  said  contnvct,  the  defendant  then  being 
at  her  home,  in  the  State  of  Kentucky,  and  neither  by  herself  nor 
any  agent  exercising  any  control  or  direction  over  the  said  work, 
the  said  wall  fell  and  the  said  injuries  happened.  Wherefore  she 
asks  judgment  for  her  costs." 

Copies  of  the  contract  and  specifications  referred  to  were  filed 

with   this    paragraph,   but    not    constituting  the    foundation   of 

the  defense,  they  did  not  thereby  become  a  part  of  the  paragraph* 

Wilkiyison  v.  Citi/  of  Peru,  61  Ind.  1;  Parsons  v.  Milford,  67  Ind. 

489, 

This  court  has  recognised  the  rule,  that  one  person  is  not  liable 
for  the  acts  or  nej^^lic^once  of  another,  unless  the  relation  of  master 
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and  servant  exists  between  them  ;  and  where  an  injury  is  done  by 
a  party  exercising  an  independent  employment^  the  person  employ- 
ing him  is  not  liable.  See  Ryan  v.  Curran,  64  Ind.  345;  8.  c, 
31   Am.  Sep.  123,  and  authorities  there  cited. 

Bnt  in  this  case,  the  action  was  not  for  an  injury  inflicted  by 
Meyer,  tho  contractor,  in  the  exercise  of  his  independent  employ- 
ment, but  for  the  alleged  negligent  omission  and  delay  of  the 
defendant  in  causing  the  proper  repairs  to  be  made  to  her  build- 
ing. Hence,  wc  think,  the  facts  set  up  as  above,  in  the  second  par- 
agraph of  the  answer,  did  not  make  a  case  falling  within  the  rule 
recognized  by  this  court. 

As  applicable  to  cases  analogous  to  the  one  in  hearing,  Shearman 
ft  Bedfield,  in  their  work  on  Negligence,  at  section  15,  lay  down 
tho  rule  as  follows : 

**  Since  a  liability  cannot  be  delegated  so  as  to  compel  a  third 
person  to  seek  redress  for  the  principal's  negligence  against  an  agent 
or  other  person,  it  follows  that  one  who  is  bound  to  perform  a 
dnty  cannot  relieve  himself  from  liability  for  its  non-performance 
by  any  contract  wHidi  he  iray  make  for  its  performance  by  another 
person.  Therefore,  Ihe'  fact  thct  lio;  may  ha^!  used  the  utmost 
care  in  selecting  an  agent  to  perform*  this* d^fy/ or  that  4iB  i^as 
entered  into  a  contract  with  any  person  by  which  the  latter* under- 
takes to  perform  the  duty,  is  no  excuse  to  the  person  upon  whom 
the  obligation  originally  rested,  in  case  of  failure  of  performance. 
His  obligation  is  to  do  the  thing,  not  merely  to  employ  another  to 
do  it.  Thus,  a  municipal  corporation,  bound  to  repair  its  streets, 
is  not  relieved  from  liability  for  non-repair  by  the  fact  that  it  has 
made  a  contract  for  such  repairs  with  a  responsible  and  competent 
person ;  and  a  railroad  company  cannot  defend  itself  against  the 
claims  of  passengers  for  injuries  by  showing  that  it  has  employed 
the  best  servants  that  it  could  possibly  obtain." 

The  doctrine  thus  announced  by  Shearman  &  Bedfield  is  well  sus- 
tained by  authority,  and  in  its  application  to  the  case  before  us, 
constrains  us  to  hold  that  the  plaintiffs  demurrer  ought  to  have 
been  sustained  to  the  second  paragraph  of  the  answer.  WharL  on 
Neg.,  §  185;  Shearm.  &  Redf.  on  Neg.,  §  502. 

[Omitting  a  question  of  practice.] 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  remanded, 
Cor  further  proceedings  not  inconsistent  with  tnis  opinion. 
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(67Ind.500.^ 

NegcHdhU  imtruments  —  raised  check — certification, 

B.  presented  a  check  to  the  bank  on  which  it  was  drawn,  after  banking  hoars, 
and  the  cashier  told  him  the/  would  pa;  it  during  banking  hours.  Reljing 
on  this,  B.  advanced  the  amount  to  the  payee  and  took  the  check.  The  bank 
paid  the  check  the  next  day.  Subsequently  discovering  that  it  had  been 
fraudulently  raised,  the  bank  sued  B.  to  recover  the  amount  so  paid.  Udd, 
that  they  were  entitled  to  recover,  although  B.  was  Ignorant  of  the  for- 
gery.* 

ACTION  to  recover  money  paid  by  mistake.    The  opinion  states 
the  case.     The  defendants  had  juo^utent  below. 


W.  Loudon,  for  appellants. 
W.  P.  Bdson,  for  appellees. 


«  • 


fiOOTT,  J.'  -This  action  Wils  brought  to  recover,  as  for  money  paid 
by  mistake^  the  amount  paid  by  plaintiffs  to  defendants,  upon  a 
check  which  had  been  altered  and  raised  after  issue. 

Answer  as  follows : 

''  For  answer  to  this  complaint,  tho  defendants  say,  that  on  the 
23d  day  of  October,  the  day  upon  which  tho  check  was  drawn, 
after  the  bank  of  plaintiffs  had  been  closed  for  that  day,  said  Bates 
requested  them  to  cash  the  check,  and  thereupon  they  took  the 
same  to  plaintiffs  and  exliibited  it  to  them,  and  were  informed  by 
them  that  they  would  pay  the  same  during  banking  hours,  and 
relying  upon  this  statement,  they  paid  Bates  eighty  dollars,  and 
Bates  thereupon  indorsed  the  check  to  them ;  that  at  tho  time 
they  took  the  assignment  of  the  check  from  Bates,  and  at  the  time 
they  received  payment  of  the  same  from  the  bank,  they  had  no 
suspicion  that  the  check  had  been  raised." 

There  was  a  demurrer  to  this  answer  for  the  want  of  facta 
The  demurrer  was  overruled,  and  exception  entered. 

The  plaintiffs  filed  a  reply  to  the  answer  as  follows  : 

Oonira:  Louisiana  Nat,  Dk,  v.  Citizens*  Bk.  of  Louisiana  (88  La.  Ann,  U8),  S5  Axn.  Rsp^ 

9^  and  note,  96. 
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<*  That  at  the  time  they  said  they  would  pay  the  check,  and  at 
the  time  they  did  pay  the  same,  they  had  no  suspicion  whatever 
that  the  check  had  been  raised,  but  believed  it  had  been  originally 
drawn  for  eighty  dollars." 

There  was  a  demurrer  to  this  reply,  for  want  of  sufBcient  facta. 
Demurrer  sustained,  and  exceptions  entered.  A  general  denial  to 
the  answer  was  then  filed.  Trial,  and  finding  for  the  defendants, 
and  judgment  on  the  finding. 

The  rulings  upon  the  demurrers  to  the  answer  and  reply  are 
assigned  for  error,  in  this  court 

Is  the  answer  sufficient  in  law  to  bar  the  plaintiffs'  recovery  ? 
As  the  question  is  one  not  settled  by  any  decision  of  this  court,  we 
think  it  proper  to  go  somewhat  into  detail. 

Stripped  of  the  verbality  necessary  in  pleading,  the  following 
may  be  taken  as  the  true  state  of  the  case  : 

Long  drew  his  check  for  eight  dollars,  in  favor  of  Bates  or  bearer 
on  the  plaintiffs,  his  bankers.  Bates,  or  some  other  person,  wrong- 
fully altered  the  check  to  eighty  dollars,  took  it  to  defendaiits,  and 
desired  them  to  cash  it ;  the  defendants  took  it  to  the  plaintiffs  ; 
they  said  they  would  pay  it  during  banking  hours;  defendants 
then  took  it  back  to  Bates,  paid  him  the  money  on  it,  and  had 
him  indorse  the  check  to  them.  The  next  day,  during  bank* 
ing  hours,  the  defendants  presented  the  check  to  the  plaintifb, 
and  received  thereon  the  full  amount,  the  sum  of  eighty  dollars. 
Both  parties  all  this  time  believed  the  check  to  be  genuine, 
and  neither  party  had  any  suspicion  that  the  check  had  been  altered 
and  raised. 

Suppose  Bates  had  presented  the  check  himself,  and  got  the 
money  on  it ;  no  one  would  pretend  for  an  instant  that  the  plaint- 
iffs conld  not  recover  from  him.  Suppose,  when  the  defendants 
presented  the  check  in  the  first  instance,  the  plaintiffs,  instead  of 
.saying  they  would  pay  it  during  banking  hours,  had  actually  paid 
the  money  to  the  defendants,  as  they  might  have  done,  as  the 
•check  was  payable  to  bearer ;  would  any  one  suppose  that  the 
plaintiffs  could  not  have  recovered,  when  it  was  discovered  that 
the  check  had  been  altered  and  raised?  We  think  not.  Suppose 
that  Bates  had  presented  the  check  to  the  plaintiffs,  and  had  the 
same  certified  in  the  usual  form,  according  to  the  custom  of  bank- 
ers, and  the  defendants  had  afterward  cashed  it;  could  they  have 
sompelled  the  plaintiffs  to  pay  it  ?    We  think  not.    Suppose  that 
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when  the  defendants  presented  or  exhibited  the  check  to  the  plaint, 
iffs,  the  plaintiffs  had  certified  it  in  the  usual  form,  instead  of 
Baying  they  would  pay  it  during  banking  hours,  and  on  this  certi- 
fication, the  defendants  had  cashed  it,  and  afterward  presented  it 
for  payment,  and  the  plaintiffs  had  refused  to  pay,  for  the  reason 
that  in  the  mean  time  they  had  discovered  that  the  check  had 
been  altered  and  raised,  and  the  defendants  had  brouglit  suit  on 
this  altered,  raised  and  forged  check ;  could  they  have  recovered  ? 
We  think  not ;  for  the  reason,  that  the  certifying  of  a  check  is 
only  an  agreement  that  the  signature  of  the  drawer  is  genuine,  and 
that  he  has  the  funds  in  the  bank  to  meet  it  Marine  Nat.  Bank 
V.  National  City  Bank,  59  N.  Y.  67 ;  s.  c,  17  Am.  Rep.  305. 

This  being  true,  it  follows,  that  if  the  plaintiffs  had  certified  the 
check,  and  afterward  paid  it,  before  discovering  it  to  be  a  raised 
and  altered  check,  they  could  have  recovered  the  money  from  the 
parties  to  whom  it  had  been  paid.  Security  Bank  of  New  York  v. 
National  Bank  of  the  Republic,  67  N.  Y.  458  ;  s.  c,  23  Am.  Rep. 
129. 

The  next  question  is,  can  the  oral  promise  of  the  drawee  of  a 
check  be  of  more  binding  force  than  his  written  certification  ?  lu 
view  of  the  principle  involved,  and  the  authorities,  we  think  not. 
We  can  see  no  reason  why  the  drawee  of  a  check  should  be  held  to 
pay  a  forged  check,  where  the  forgery  consists  in  altering  the  body 
of  the  check,  upon  an  oral  promise  to  pay  during  banking  hours, 
when  he  could  not  be  held  liable  upon  his  written  certification  of 
it     The  demurrer  should  have  been  sustained  to  the  answer. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  remanded, 
with  instructions  to  sustain  the  demurrer  to  the  answer,  and  for 
further  proceedings  in  accordance  with  this  opinion. 


Ohio  and  Mississippi  Railway  Company  v.  Swakthout. 

(67  Ind.  667.) 

Carrier  —  of  passengers  —  ticket  '*  good  on  passenger  trains  only* 


9t 


k  railway  ticket  marked,  "  good  oa  passenger  trains  only/'  does  not  implj- 
that  all  the  paaaenger  trains  of  the  railroad  company  issaing  it  will  stop  at 
the  station  deBignated  on  it,  nor  impose  on  the  company  any  obligation  to 
stop  there  contrary  to  its  rules. 
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ACTION  of  damages.    The  opinion  states  the  case.    The  plaint- 
iff  had  judgment  below. 

C.  A.  Beecher,  E.  C,  Devore,  W.  D.  Ward  and  J.  B.  Rebucky  for 
•ppellanL 

E.  P,  Ferris^  O.  Swarthout  and  IT.  W.  Spencety  for  appellee. 

WoRDRN^  J.  Action  by  the  appellee  against  the  appellant* 
Demurrer  to  the  complaint  for  want  of  sufficient  facts  overruled^ 
and  exception.    Final  judgment  for  the  plaintiff. 

The  complaint  was  as  follows: 

"  Aaron  L.  Swarthout,  plaintiff,  complains  of  the  Ohio  and  Mis- 
sissippi Railway  Company,  defendant,  which  is  a  corporation  own* 
ing  and  operating  a  railway  known  as  the  Ohio  and  Mississippi 
Railway,  and  says  that  the  defendant,  before  and  at  the  time  of 
committing  the  acts  hereinafter  mentioned,  were  and  still  are  com- 
mon carriers  of  passengers  in  cars  run  by  defendant  on  their  said 
railway,  for  that  purpose,  for  certain  reward,  between  the  city  of 
Cincinnati,  Ohio,  and  St.  Louis,  Missouri,  which  said  railway  passes 
through  the  county  of  Jennings,  State  of  Indiana.  Plaintiff  says 
he  resides  at  Hardcnburgh,  a  station  for  freight  and  passengers  on 
said  railway,  in  said  county  of  Jennings,  and  that  on  the  8th  or 
9th  day  of  March,  1875,  he  purchased  of  defendant,  at  said  station 
of  Hardenburgh,  a  first-class  ticket  (copy  of  the  return  part  of  the 
ticket  is  filed  herewith,  the  other  part  was  taken  up  by  the  defend- 
ant) of  defendant's  agent  at  said  station  of  Hardenburgh,  and 
paid  said  agent  four  dollars  and  eighty  cents,  defendant  having 
tickets  there  to  sell,  which  ticket  so  purchased  entitled  plaintiff  to 
a  passage  in  a  first-class  passenger  car  and  no  other,  to  the  city  of 
Cincinnati  aforesaid, and  return  to  said  Hardenburgh  station  afore- 
said, on  defendant's  said  railway  aforesaid.  Plaintiff  avers  that  on 
the  8th  or  9th  day  of  March,  1875,  he  got  on  board  of  a  first-class 
passenger  train,  pursuant  to  the  purchase  of  said  ticket,  and  rode 
therein  to  the  city  of  Cincinnati,  State  of  Ohio,  with  and  by  no 
other  permission  than  the  ticket  aforesaid,  but  that  he  returned 
from  the  city  of  Cincinnati,  on  said  9th  day  of  March,  1875,  on  a 
first-class  passenger  train  of  defendant's,  run  on  their  said  railway 
aforesaid,  in  charge  of  one  Parmer,  who  was  conductoE  and  agent 
of  defendant  for  conducting  said  train  on  which  plaintiff  was  a 
7oL.  XXXIII  — 14 
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passenger,  which  said  train  runs  from  Cincinnati  to  St.  Louis 
aforesaid,  and  which  train  was  at  the  time  a  night  train. 

'' Plaintiff  further  avers  that  when  said  train  approached  the 
station  of  Hardenburgh  on  said  railway  aforesaid,  said  conductor 
neglected  and  refused  to  stop  his  said  passenger  train  at  said  station, 
at  Hardenburgh,  the  home  of  the  plaintiff,  and  to  let  plaintiff  get  off 
of  said  passenger  train,  though  requested  and  demanded  so  to  do  by 
plaintiff;  and  plaintiff  further  avers  that  one  Woodward,  who  was  su- 
perintendent at  the  time  of  said  railway,  and  who  had  authority  over 
said  conductor  and  train,  was  on  said  train,  and  could  have  stopped 
said  train  at  said  Hardenburgh  station,  for  the  purpose  of  letting 
plaintiff  get  off  of  said  train,  who  also,  when  applied  to  by  plaintiff  to 
fitop  said  train,  for  the  purpose  of  letting  him  get  off,  utterly  and 
wholly  refused  so  to  do;  and  plaintiff  further  avers  that  in  conse- 
quence of  the  wrongful  acts  and  negligence  of  the  defendant  in  not 
stopping  said  train  aforesaid,  and  withoutfault  or  negligencoof  plaint- 
iff, defendant  took  him  past  his  house  and  station  at  Hardenburgh, 
at  a  late  hour  of  the  night,  and  thereby  compelled  him  to  stand 
the  danger  incident  to  night  travel  on  said  railway,  to  a  station 
some  eight  miles  beyond  his  house,  thereby  causing  and  compelling 
him  to  return  on  foot  at  a  late  hour  of  the  night,  to  his  damage. 

'^  Plaintiff  further  avers  that  he  was  not  at  the  time  in  very  good 
health,  and  being  kept  up  at  night  and  broken  of  his  rest  in  conse- 
quence of  the  action  of  defendant,  he  was  greatly  injured  ;  and 
further,  that  he  is  engaged  in  the  mercantile  business,  and,  while 
absent  as  aforesaid,  he  left  his  son  in  charge  of  his  business,  who 
was  afflicted  with  rheumatics,  and  that  it  was  important  for  him  to 
be  at  home  as  well  for  his  own  health  as  also  to  look  after  the  health 
of  his  said  son,  and  also  to  look  after  his  business,  by  reason  of  all 
of  which  wrongs  and  gross  and  willful  acts  of  defendant,  plaintiff 
says  he  is  damaged  in  the  sum  of  twenty  thousand  dollars.  Where- 
fore,'* etc. 

Exhibit. 
"  OHIO  AND  MISSISSIPPI  RY. 

*'  FIRST-CLASS  TICKET. 

**  Cincinnati  ;  return  to  Hardenburgh.  Good  on  passenger  trains 
only,  within  five  days  from  date.     March  9th,  1875.' 


» 


We  do  not  perceive  any  substantial  difference  between  vhis  case 


NOVEMBER  TERM,  1879.  107 


Husband  v.  Husband. 


and  that  of  Ohw^  etCy  Ji.  R.  Co,  v.  Haiton,  60  lud.  12,  in  which  the 
complaint  was  held  insufficient. 

Here,  as  in  that  case,  it  does  not  appear  by  the  complaint,  that  the 
company  undertook  to  carry  the  plaintiff  npon  any  particular  train, 
nor  that  the  train  by  which  he  took  return  passage  was  one  which, 
by  the  public  running  arrangements  made  by  the  company,  stopped 
at  Harden  burg.  For  aught  that  appea7S  by  the  complaint,  the  train 
taken  by  the  plaintiff  on  his  return  may  have  been  one  which  did 
not,  in  accordance  with  the  public  running  arrangements  of  the 
company,  stop  at  the  place  mentioned. 

The  words  in  the  ticket  set  out,"  Good  on  passenger  trains  only," 
were  intended,  we  suppose,  to  prevent  any  implication  that  the 
company  was  bound  to  carry  the  holder  on  freight,  or  any  thing 
but  passenger  trains.  They  did  not  impose  any  obligation  on  the 
company  to  carry  the  holder  on  any  passenger  train  that  did  not, 
in  accordance  with  the  public  running  arrangements  of  the  com- 
pany, stop  at  the  place  named,  and  to  stop  there,  contrary  to  those 
arrangements,  to  discharge  him. 

The  case  above  cited  is  decisive  of  the  present,  and  we  must  hold 
the  complaint  insufficient. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause  re« 
manded  for  further  proceedings  in  accordance  herewith 


Husband  v.  Httsband. 

(e7Ind.683.) 
—  ditoree  —  liability  offcUherfar  support  of  child  awarded  to  mother. 

Where  a  decree  of  divorce  awards  the  custody  of  a  minor  child  to  the  mother, 
the  father  is  not  farther  bound  for  the  support  and  maintenance  of  the  child. 

ACTION  to  recover  for  support  of  an  infant  child.     The  opinion 
states  the  case.     The  defendant  had  judgment  below. 

M,  W,  Pearse,  for  appellant. 

IT.  P.  EiUoii^  for  appclicc. 
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VVoKDENy  J.  This  was  an  action  by  the  appellant,  against  the 
appellee,  to  recover  an  alleged  indebtedness  of  two  thousand  dol- 
lars, ^'  for  the  care,  maintenance  and  support  of  one  Adelia  Uus- 
band,  an  infant  daughter  of  the  defendant,  from  the  5th  day  of 
March,  1863,  to  the  1st  day  of  October,  1877,  at  the  special  instance 
and  request  of  the  defendant." 

The  defendant  answered,  that  he  was  the  father  of  the  child 
mentioned,  who  was  the  issue  of  a  marriage  between  himself  and 
the  plaintiff;  that  on  the  4th  day  of  the  March  term  of  the 
Court  of  Common  Pleas  of  the  county  of  Posey  aforesaid,  the  plaint- 
iff herein  obtained  in  that  court  a  decree  of  divorce  against  the 
defendant  herein,  and  for  the  sum  of  fifteen  hundred  dollars  as 
alimony,  and  for  the  custody  of  said  child,  and  that  during  all  the 
time  for  which  the  plaintiff  sues  for  the  support  of  said  Adelia,  the 
plaintiff,  by  the  order  of  said  court,  as  aforesaid,  against  the  will 
and  consent  of  the  defendant,  and  not  at  his  instance  and  request, 
assumed  and  took  upon  herself  the  care,  custody  and  support  of 
the  said  Adeliii.     Wherefore,  etc. 

The  plaintiff  demurred  to  this  answer  for  want  of  safficient  facts, 
but  the  demurrer  was  overruled  and  exception  taken.  Thereupon, 
the  plaintiff  declining  to  reply,  judgment  was  rendered  for  the 
defendant. 

The  question  presented  is,  whether  the  court  erred  in  holding 
the  answer  good.  Does  the  law  imply  an  obligation  on  the  part 
of  the  father  to  pay  his  former  wife  for  her  support  and  mainte- 
nance of  the  minor  child  or  children  of  the  marriage,  where  she 
has  obtained  a  divorce  from  him,  and  has,  in  the  decree,  been 
awarded  the  custody  of  such  child  or  children  ? 

This  question  must,  wo  think,  bo  answered  in  the  negalive. 
The  right  of  the  parent  to  the  services  of  the  child,  and  the  obliga- 
tion of  maintenance  devolving  upon  the  parent,  have  been  said 
to  be  reciprocal  rights  and  obligations.  See,  as  remotely  bearing 
upon  this  point,  the  case  of  Kerwm  v.  Wright^  59  Ind.  369. 

In  2  Bish.  on  Marr.  and  Div.,  §  557,  it  is  said  : 

"  The  true  legal  principle  applicable  to  cases  of  this  kind 
seems  to  be,  that  the  right  to  the  services  of  the  children  and  the 
obligation  to  maintain  them  go  together  ;  and  if  the  assignment  of 
the  custody  to  the  wife  extends  to  depriving  the  father  of  his  claim 
to  their  services,  then  he  cannot  be  compelled  to  maintain  them 
otherwise  than  in  pursuance  of  some  statutory  regulation  " 


NOVEMBER  TERM,  1879.  109 

Hasband  v.  HusbaDd. 

There  can  be  bo  doubt  but  that  the  awarding  of  the  custody  of 
the  child  to  the  plaintiff,  in  the  decree  of  divorce,  deprived  the 
defendant  of  his  right  to  her  services.  He  could  not  command  her 
services  while  the  plaintiff  was  entitled  to  her  custody.  And  if 
the  principle  above  announced  be  correct,  neither  the  former  wife 
nor  any  one  else  could  maintain  an  action  against  the  father,  for 
the  support  and  maintenance  of  the  child,  while  he  was  thus  de- 
prived of  her  custody  and  services,  on  any  obligation  arising  out 
of  duty. 

But  we  desire  to  pass  only  upon  the  point  involved  in  the  case 
before  us,  and  we  express  no  opinion  as  to  the  right  of  a  third  per- 
son to  maintain  such  action. 

The  statute  in  force  at  the  time  the  divorce  in  question  was 
granted  provided  that  ^^  The  court  in  decreeing  a  divorce  shall 
make  provision  for  the  guardianship,  custody  and  support  and  edu- 
cation of  the  minor  children  of  such  marriage.''  2  0.  &  H.,  p.  353, 
§  21.  The  same  provision  is  contained  in  the  present  statute.  2 
R  8. 1876,  p.  331,  §  21. 

It  seems  to  us  to  have  been  clearly  intended  that  the  rights  of  the 
parties  in  a  proceeding  for  a  divorce,  as  to  the  custody  and  support 
of  the  minor  children  of  the  marriage,  should  be  settled  and  deter- 
mined in  that  proceeding,  and  not  be  left  open  to  further  independ- 
ent litigation. 

It  cannot  be  even  plausibly  contended  that  if  the  plaintiff  had,  in 
the  divorce  suit,  been  awarded  a  definite  sum  for  the  support  of  the 
child,  she  could  afterward  have  maintained  an  independent  action 
for  more.* 

But  it  was  not  necessarily  obligatory  upon  the  court  to  make 
any  allowance  to  the  plaintiff  for  the  maintenance  of  the  child, 
although  her  custody  was  awarded  to  the  plaintiff.  The  matter 
rested  in  the  discretion  of  the  court  granting  the  divorce,  and  was 
to  be  determined  from  the  circumstances  and  the  situation  of  the 
parties.     Conn  v.  ConUy  57  Ind.  323. 

The  court  may  well  have  thought  that  the  allowance  to  the 
plaintiff  of  the  sum  of  fifteen  hundred  dollars,  by  way  of  alimony, 
rendered  it  unnecessary  to  make  her  a  further  allowance  for  the  sup- 
port of  the  child.  But  if  no  allowance  had  been  made  for  ali- 
mony,  the  point  here  involved  would  have  rested  upon  the  same 
foundation. 

.-^So  held  in  Bwritt  t.  Burritt,  29  Barb.  12i. 


110  INDIANA, 


Edgerton  ▼.  State. 


The  action  for  divorce  was  one  in  which  the  plaintiff,  if  her  case 
warranted  it,  might  and  should  have  obtained  a  provision  for 
the  snpport  of  the  child;  bat  having  taken  her  decree  for  divorce^ 
and  the  custody  of  the  child  without  any  provision  for  its  support, 
she  took  upon  herself  the  burden  of  its  support  without  such  pro* 
Tision,  and  cannot  now  maintain  an  action  for  such  support.  She 
is  estopped  by  the  record  to  claim  now  what  she  should  have 
secured,  if  entitled  to  it,  in  the  action  for  the  diTorce.  If  the 
court,  in  the  action  for  divorce,  erroneously  refused  to  make  her 
an  allowance,  to  be  paid  by  her  husband,  the  father  of  the  child, 
for  its  support  and  maintenance,  she  had  her  remedy. 

We  are  of  opinion  that  the  answer  was  good,  and  the  demorrer 
to  it  properly  overruled. 

The  judgment  below  is  affirmed,  with  cost& 


Bdgebton  y.  Statb. 

(87  Ind.  668.) 

Oriminal  ktw  — fieding  hogs  on  Sundaif, 

The  qaestion  of  desecration  of  Sandaj  hj  criminal  labor  is  one  of  fact 
It  18  not  unlawful.  In  the  fall,  before  corn  is  ripe,  to  haal  com  to  feed  hogt 
in  the  field  and  to  feed  them  there  on  Sunday,  it  being  the  ordinary  practica 
of  good  husbandmen  to  gather  the  feed  dally  In  the  field.* 

CONVICTION  of  Sunday  desecration.     The  opinion  states  the 
facts. 

J.  B,  MeUeite  and  E.  H,  Bundyy  for  appellant. 
T,  W,  WooUen,  attorney-general,  for  the  State. 

BiDDLE,  J.  Prosecution  against  the  appellant  for  desecrating 
the  Sabbath,  commenced  before  a  justice  of  the  peace.  Conviction 
before  the  justice  and  appeal  to  the  Circuit  Court  Oonyiction  and 
appeal  to  this  court. 

•The  hairesrlng,  on  Sunday,  of  dead  ripe  wheat,  which  coold  not  be  sooner  cutt  and 
which  mi^ht  be  spoOed  by  rain  if  left  later,  is  not  a  deeeciation  of  flnnday.  Turmer  ▼. 
State,  67  Ind.  096.  See  referances,  96  Am.  Bep.  81;  8lat$  ▼.  Lorry,  7  Bast.  166;  8A«  tl 
Am.  Bep.  566,  and  note,  667. 
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Two  qnestions  are  presented  here : 

1.  Oiring  an  alleged  erroneous  instruction  to  the  jury  by  the 
oonrt. 

2.  The  insufficiency  of  the  evidence  to  support  the  verdict. 

The  charge  is  that  William  Edgerton,  on  the  20th  day  of  Octo- 
ber, 1878,  on  the  first  day  of  the  week,  commonly  called  Sunday, 
was  found  unlawfully  at  common  labor,  to  wit,  gathering  and 
hauUng  com,  said  William  being  at  the  time  over  the  age  of  four- 
teen years,  said  common  labor  not  being  then  and  there  a  work  of 
charity  or  necessity,  etc. 

The  court  instructed  the  jury  at  the  trial  as  follows: 

**  Ko.  2,  If  the  defendant  was  engaged  at  common  labor,  as 
charged  in  the  affidavit,  on  Sunday,  but  such  labor  was  a  work 
of  necessity,  yon  will  acquit  the  defendant  If  however  the  labor 
performed  could  reasonably  have  been  performed  on  Saturday,  and 
the  defendant,  by  his  neglect,  created  the  necessity  for  the  work 
on  Sunday,  then  he  would  not  be  excused  ;  for  the  law  requires, 
that  men  should  make  all  reasonable  preparation  for  Sunday,  so 
as  to  avoid  the  necessity  of  labor  on  that  day.  To  create  a  legal 
necessity,  the  work  must  havo  been  such  as  could  not  reasonably 
have  been  done  on  a  previous  week  day,  or  be  reasonably  postponed 
until  a  future  day.  If  it  was  not  proper  for  the  defendant  to  feed 
his  hogs  on  Saturday  enough  to  last  them  over  Sunday,  but  he 
could  on  Saturday  have  gathered,  and  placed  at  a  convenient  point, 
enough  com  for  their  wants  on  Sunday,  and  thereby  materially 
lessened  the  labor  to  be  performed  on  Sunday,  it  was  his  duty  to 
do  BO ;  and  if  he  neglected  such  needful  preparation,  and  gathered 
and  hauled  the  corn  on  Sunday,  the  work  of  gathering  and  hauling 
the  com  on  Sunday  would  not  be  a  work  of  necessity,  although 
feeding  it  to  his  hogs  would  be." 

We  do  not  think  this  instruction  is  the  true  interpretation  of  the 
law.  It  directly  states  to  the  jury  what  labor  would  not  be  a  work 
of  necessity.  This  is  a  question  of  fact  for  the  jury  to  decide,  and  not 
a  question  of  law  for  the  court  to  declare.  Whether  a  work  is  a 
work  of  necessity  or  not  must  necessarily  depend  upon  the  facts 
m  each  case.  Sometimes  a  similar  state  of  facts  would  be  a  work 
of  necessity,  and  sometimes  not;  the  question  therefore  cannot  be 
reduced  to  a  proposition  of  law  which  is  uniform,  and  applicable 
to  all  cases  alike. 

The  principle  was  properly  expressed  Oy  Howk  J.,  in  the  case  of 
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Wilkinson  v.  State,  59  Ind.  416;  s.  c,  26  Am.  Bep.  84,  namely: 
**  Labor  performed  on  Sunday,  which  is  necessary,  under  any  par- 
ticular state  of  circumstances,  for  the  accomplishment  of  a  lawful 
purpose,  is  not  a  violation  of  the  Sunday  law; ''  to  which  we  may  add 
in  this  case,  that  whenever  labor  is  lawful  and  necessary  to  be  done, 
then  the  usual  and  proper  means  by  which  it  is  done  will  also  be 
necessary  and  lawful.  It  cannot  be  doubted,  as  matter  of  fact, 
that  to  feed  hogs  on  Sunday  is  a  lawful  and  necessary  work ;  now,  if 
according  to  the  circumstances,  the  usual  and  proper  means  to  feed 
them,  according  to  the  practice  of  good  husbandry,  was  to  gather 
the  corn  daily,  and  haul  it  to  the  pen  and  give  it  to  the  hogs,  then 
gathering  and  hauling  the  corn  and  feeding  the  hogs  on  Sunday 
would  not  be  unlawful ;  and  whether  such  a  method  of  feeding 
hogs  on  Sunday  is  a  work  of  necessity  or  not  must,  in  each  case,  be 
left  to  the  jury  to  decide  as  a  question  of  fact. 

[Omitting  a  summary  of  the  evidence.] 

We  cannot  see  any  thing  in  this  evidence  out  of  the  ordinary  way 
in  feeding  hogs,  in  the  fall  of  the  year,  before  the  com  is  ripe 
enough  to  crib,  as  practiced  generally  in  the  State  of  Indiana,  by 
good  husbandmen.  The  work  of  feeding  the  hogs  on  Sunday  be- 
ing lawful  and  necessary,  the  manner  of  feeding  them — taking 
into  view  the  time  of  year,  the  condition  of  the  corn,  the  place 
where  the  corn  was,  and  where  the  hogs  were  —  also  became  lawful 
and  necessary;  and  the  work  thus  being  lawful  and  necessary,  it 
was  lawful  and  necessary  to  feed  them  on  Sunday,  in  the  same  man- 
ner that  would  be  usual  and  proper,  according  to  the  circumstances, 
to  feed  them  on  a  week  day. 

The  evidence  is  so  clearly  insufficient  that  we  cannot  approve  the 
verdict. 

A  work  of  necessity,  within  the  meaning  of  the  statute,  does  not 
mean  a  physical  or  absolute  necessity;  but  a  moral  fitness  or  pro- 
priety in  the  work  done,  undei  the  circumstances  of  each  particu- 
lar case,  may  be  deemed  a  work  of  necessity,  within  the  meaning 
of  the  law.  Nor  need  the  necessity  be  dangerous  to  life,  health  of 
property,  which  is  beyond  human  foresight  or  control.  On  thi 
contrary,  the  necessity  may  grow  out  of,  or  be  incident  to,  a  particc* 
lar  trade  or  calling,  and  yet  be  a  work  of  necessity  within  the 
meaning  of  the  act.  It  is  not  the  design  of  the  law  to  impose 
onerous  restrictions  upon,  or  add  burdens  to,  any  lawful  trade  or 
business.     It  has  been  held  that  keeping  up  a  blast  frrat-oe,  run* 
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ning  a  mill,  mannfac taring  gas,  supplying  water  by  water-works, 
furnishing  milk  by  dairymen,  gathering  and  boiling  sugar-water, 
making  malt  beer,  taking  watermelons  to  market,  according  to 
the  circnmstances  of  each  case,  are  works  of  necessity  within  the 
meaning  of  the  law;  and  we  think  that  hauling  the  corn  and  feed- 
ing hogs  on  Sunday,  under  the  circumstances  of  this  case,  fall 
within  the  same  principle.  See  the  case  above  cited;  also  Morris  t. 
Siate^  31  Ind.  189,  and  the  cases  there  cited,  and  Crocket  v.  State^ 
33  id.  416. 

So  strict  a  construction  of  the  act  as  that  held  by  the  court 
below  might  authorize  the  arrest  of  superintendents,  engineers, 
firemen,  conductors  and  brakemen,  while  operating  railroads,  labor- 
ers in  depots  and  stockyards,  herdsmen  and  feeders  of  cattle, 
**  engaged  in  their  usual  avocations  "  on  Sunday,  and  thus  embarrass, 
if  not  entirely  stop,  the  great  commercial  interests  and  leading 
industries  of  the  State,  a  result  certainly  not  intended  by  the  leg* 
islature  that  enacted  the  law. 

The  judgment  is  reversed,  and  the  cause  remanded,  with  instruc- 
tions to  sustain  the  motion  for  a  new  trial,  and  for  further  proceed* 
ings  according  to  this  opinion. 
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LowBY  V,  Polk  Oouitty. 

(51  Iowa,  60.) 

Qfies  and  offiotir — wuiUy  treoiurer^i  UabilUy  for  maneif  lo9t  hff  faUwre  ijf  d&pemi» 

ary, 

A  ooanty  treasurer  ie  liable  for  the  pablic  money  lost  by  the  failure  of  a  bank 
in  whi?h  he  deposited  it,  although  the  county  provided  no  safe  place  fcif 
such  depoeit.* 

ACTION  to  determine  the  liability  of  a  ooanty  treasorer  for 
moneys  of  the  county  deposited  by  him  in  a  bank^and  lost  by 
the  failure  of  such  bank.  The  county  provided  no  safe  or  Taalt  for 
such  deposits.    The  county  bad  judgment  below. 

Barcroft,  Given  di  Drabelle,  for  appellant 

W.  E.  MiUer^  for  appellee. 

Seevers,  J.  The  official  bond  given  by  the  plaintifiF  provides, 
among  other  things,  that  he  ^*  shall  *  *  exercise  all  reasonable 
diligence  and  caro  in  the  preservation  and  lawful  disposal  of  all 
money    ♦     ♦    ♦    ♦    appertaining  to  his  office."    This  provision 

^See  Guniberland  v.  PenneU  (00  Me.  857),  81  Am.  Rep.  WL 
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was  oonatnied  in  Boss  v.  Hatch^  5  Iowa,  149,  and  it  was  there  beld^ 
where  money  had  been  stolen  from  the  county  treasury  without 
any  want  of  reasonable  care  and  diligence  on  the  part  of  the  treas- 
urer, that  he  was  not  liable  for  the  loss. 

The  case  at  bar  is  materially  different  from  the  one  cited,  in  this; 
In  that  case  the  money  was  stolen  from  the  ''county  treasury;'^  in 
this  it  was  not  in  the  treasury,  but  had  been  deposited,  by  the  vol- 
nntary  action  of  the  plaintiff,  with  West  &  Sons,  and  thereby  lost. 
It  is  true  no  suitable  place  had  been  proyided  by  the  county  in 
which  public  money  could  be  safely  kept,  but  thero  is  no  provision 
of  law  imposing  such  duty  on  the  defendant  This  the  plaintiff 
was  bound  to  know  when  he  entered  upon  the  discharge  of  the 
duties  of  said  office. 

The  action  of  tho  plaintiff  in  depositing  the  money  receiyed  by 
him  in  banks  was  purely  voluntary,  because  there  is  no  evidence 
tending  to  show  he  ever  requested  the  defendant  to  provide  a  suit- 
able place  in  which  it  could  be  safely  kept 

It  is  not  deemed  necessary  to  refer  to  the  evidence  as  to  the 
character  and  standing  of  West  ft  Sons,  or  determine  whether  reas- 
onable care  was  exercised  by  the  plaintiff  when  the  deposit  was 
made  with  them. 

It  does  not  distinctly  appear  whether  the  money  was  deposited 
in  the  name  of  tho  plaintiff,  or  in  his  name  as  county  treasurer. 
It  was  one  or  the  other,  and  it  is  not  regarded  as  material  which. 
It  was  deposited,  as  deposits  are  usually  made,  from  time  to  time, 
and  checked  out  as  the  necessities  of  the  treasury  required.  That 
such  money  became  the  property  of  West  &  Sons  from  the  time  it 
was  deposited  is  believed  to  be,  without  doubt,  true.  Marine  Bank 
V.  PuUoH  Bank,  2  Wall.  252;  School  District  v.  First  National 
Bank,  102  Mass.  174. 

The  relation  of  debtor  and  creditor,  therefore,  existed  between 
plaintiff  and  West  &  Sons  from  the  time  the  deposit  was  made. 

County  treasurers  arc  prohibited  by  statute  from  ''loaning  out 
or  in  any  manner  using  for  private  purposes  State  or  county  funds 
in  their  hands."    Code,  §  912. 

The  deposit  in  effect  constituted  a  loan  from  the  plaintiff  to  West 
k  Sons,  or  a  using  of  the  money  for  private  purposes,  and  was 
therefore  an  unlawftil  disposal  of  public  money,  and  this  consti- 
tutes a  breach  of  the  bond.  Having  failed  to  make  a  "lawful  dis- 
posal **  of  the  money  the  plaintiff  is  not  excused  from  liability 
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because  of  the  failure  of  the  bank  iu  which  it  was  unlawfully 
placed. 

The  claim  made  that  the  deposit  was  special  is  not  well  grounded. 
Such  a  deposit  is  one  where^  as  we  understand,  the  depositor 
receives  back  the  identical  money  or  thing  de|)osited.  In  such 
case  the  right  of  property  remains  in  the  depositor. 

The  evidence  does  not  warrant  any  such  conclusion  in  this  case. 

Judgment  affirmed. 


OHABirocK  V.  District  Township  op  Colfax. 

(51  Iowa,  70.) 
Mechanics'  lien  —  on  public  schooUiouse, 
A  mechanics'  lien  will  not  attach  to  a  pablic  school-hoafle.* 

ACTION  to  enforce  mechanics' lien  against  a  public  school-hooMw 
The  defendant  had  judgment  below. 

Hemenway  &  Polk,  for  appellant. 

J.  Morris  Rea  and  Boies  <6  Couch,  for  appellee. 

RoTHROCK,  J.  I.  In  Loring  v.  Small,  60  Iowa,  271,  it  waa 
held  that  public  bridges  of  a  county  cannot  be  made  liable 
to  a  mechanics'  lien  under  the  statutes  of  this  State.  The  ground 
of  the  opinion  in  that  case  is  that  the  bridges  are  exempt  from  eze* 
cution.  For  the  same  reason  a  mechanics'  lien  cannot  be  estab* 
lished  against  a  school-house. 

[Omitting  a  minor  point.] 

JudgmetU  affirmed. 

*To  same  effect  Xori»9  ▼.  Sman  (50  Iowa,  9n),  38  Am.  Rep.  186.    Cbtrtm,  MeKnJglki  ^ 
PariOi  €f  CHraitt  (30  La.  Aon.  861),  81  Am.  Bep.  886. 
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Nugent  v.  Bates. 

(51  Iowa,  77.) 

Taxation  —  rendenee  —  change,  token  not  presumed. 

For  purpoeeB  of  taxation,  a  residence,  once  acq  aired,  will  not  be  presumed!^ 
to  be  changed  from  the  mere  fact,  that  leaving  his  family,  a  man  has  gone^ 
elsewhere  and  entered  into  business. 

PETITION  for  injunction   to  restrain  collection  of  tax.     The 
opinion  shows  the  facts.  The  injunction  below  was  dissolved. 

0.  C.  O,  Phillips  ^nd  WiUiams  &  McMillen,  for  appellant 
C.  C.  Mclntir$  and  Lafferty  d  Johnson,  for  appellees. 

Seevbbs,  J.  The  appellees  do  not  dispute  the  proposition  that 
it  the  appellant  was  a  resident  of  Chicago  he  was  not  taxable  in 
this  State.  The  plaintiff  is  married,  and  from  1871  resided  with 
his  family  in  the  town  of  Osceola,  in  this  State,  until  he  claims 
to  have  moved  to  Chicago  in  September,  1875,  which  is  not  dis- 
puted. This  latter  date  is  stated  in  the  petition  to  have  been  in 
1874»  but  this  must  be  a  mistake,  as  the  plaintiff  in  his  affidavit 
states  it  was  in  1875. 

The  family  continued  to  reside  at  Osceola  after  September,  1875, 
there  being  no  change  in  this  respect  except  that  the  plaintiff  was 
absent.  He  was  in  Osceola  with  his  family  at  least  once.  This  was 
in  December,  1875,  and  how  long  he  remained,  or  for  what  purpose 
he  returned,  does  not  appear. 

Affidavits  were  filed  by  the  plaintiff  which,  in  terms,  state  that  he 
was  a  resident  of  Chicago  from  September,  1875,  until  after  Janu- 
ary, 1876.  Such  affidavits  are  not  entitled  to  consideration,  because 
they  state  mere  legal  conclusions.  The  affidavits  in  effect  merely 
state  what,  in  their  judgment,  the  law  is« 

The  plaintiff  states  that  he  was  a  resident  of  Chicago  at  the  time 
the  assesment  was  made,  and  that  he  had  been  such  since  September, 
1875,  and  further  states :  ^'I  had  at  said  time  permanently  located,  as 
I  supposed ;  had  sold  out  my  business  in  Clarke  county,  and  was 
doing  business  in  Chicago  and  no  other  place ;  at  the  time  I  was 
assewed  had  all  my  arrangements  made  to  move  my  family  to 
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Chicago,  whero  I  at  that  time  was  in  business,  and  bad  purchased 
property,  but  owing  to  the  failure  of  the  bank  at  Osceola  I  was  un- 
able to  carry  out  the  plans.  I  had  to  let  the  trade  go,  as  the  bank 
was  my  security." 

"  The  place  where  a  married  man's  family  resides  is  generally  to 
bo  deemed  his  domicile.  But  the  presumption  from  this  circam- 
etance  may  be  controlled  by  other  circumstance  ;  for  if  it  is  a  plaoe 
of  temporary  establishment  only  for  his  family,  or  for  transient  ob- 
jects, it  will  not  be  deemed  his  domicile."  If  his  '*  family  is  fixed 
in  one  place,  and  he  does  business  in  another,  the  former  is  con- 
sidered the  plaoe  of  his  domicile."     Story's  Conflict  of  Laws,  §  46. 

When  a  residence  is  once  acquired  it  is  presumed  to  oontinue 
until  there  is  satisfactory  evidence  of  abandonment  In  Afaiier  of 
Nichoh,  54  N.  Y.  62,  The  only  evidence  of  the  abandonment  of 
the  residence  which  had  been  acquired  in  Osceola  is  that  the  plaint' 
iff  had  gone  to  Chicago,  purchased  property,  and  gone  into  business 
with  the  intention  of  permanently  locating  there.  But  his  family 
continued  to  reside  in  Osceola,  as  they  had  before  the  plaintiff  went 
to  Chicago.  It  is  not  claimed  any  preparations  had  been  made  for 
removal.  To  all  appearances  the  family  was  permanently  located  in 
Osceola.  We  are  of  the  opinion,  under  these  circumstances,  the 
plaintiff  was  a  resident  of  Osceola,  and  rightly  assessed  and  taxed 
there  to  the  extent  of  the  personal  property  owned  by  him.  This 
view  is  sustained  by  Bell  v.  Pierce^  61  N.  Y.  12  ;  Garroll  v.  InhabU* 
ants  of  Freetown,  9  Gray,  357  ;  Buckley  v.  Inkahitantaof  Williams 
town,  3  Gray,  463  ;  Otes  v.  Citj/  of  Boston,  12  Cnsh.  44. 

[Omitting  a  minor  suggestion.] 

There  is  no  reason  for  continuing  the  temporary  injunction  to 
the  hearing.  There  is  not  the  slightest  evidence  of  fraud,  and  as  to 
the  question  of  residence  we  have  only  considered  the  undisptited 
tacts  and  the  showing  made  by  the  plaintiff. 

Judgment  affimmL 
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dSL  Iowa*  88.) 
BaUmmU'-^  iMT  tale  —  storage  of  graHk 

A.  aad  B.  dellTered  gtmin  to  defendant  at  his  elevator ,  and  received  from  him 
a  momoimndam  thai  it  waa  **  bought,  at  owner's  risk  aa  to  fire,"  bat  spedfjr- 
lug  no  price.  The  grain  waa  placed  by  itaelf  in  a  separate  bin.  Subae* 
qnentlj  the  defendant  made  an  oflfer  for  it  which  A.  and  B.  refused.  Still 
anbaeqaentlj  the  elevator  and  grain  were  destroyed  by  fire  withoat  defend* 
niifa  fault.  It  waa  the  enstom  to  receive  grain  in  this  manner  and  afterward 
bay  or  return  It.    Aid,  that  defendant  was  not  liable  for  the  loea. 

ACTION  for  Yalue  of  wheat  delivered  to  defendant 
Upon  receiving  said  wheat  the  defendant  delivered  to  Arm* 
strong  and  plaintlA  the  following  memorandum  : 

''  Tama  Oitt,  Augusi  U,  1873. 
*' Bought  of  T.  EL  Armstrong,  for  0.  H.  Eentner,  to  he  deliv* 
ered  at  his  elevator,  according  to  sample,  wheat  No.  3,  at  owner's 
risk  as  to  fire.** 

The  wheat  was  deposited  in  the  elevator  of  the  defendant,  in  a 
aepaiute  bin,  and  within  one  month  thereafter  the  elevator  with  its 
contents  was  destroyed  by  fire,  withoat  faalt  of  defendant  After- 
ward Armstrong  assigned  his  interest  in  the  memorandum  to  the 
plaintiff. 

It  was  the  well-known  enstom  of  all  wheat  merchants  at  that 
place,  receiving  wheat  for  parties  in  their  respective  elevators  or 
warehouses,  to  mix  all  wheat  of  like  grade  in  one  common  bin,  to 
keep  a  sample  of  the  same,  and  ship  off  the  grain  so  left  with  them, 
and  sell  it ;  and  when  the  parties  who  had  left  wheat  with  them 
wanted  to  sell,  buy  it,  if  they  could,  and  if  they  did  not,  to  return 
to  said  parties  wheat  of  the  same  grade  and  quality  as  that  they 
had  left  with  them ;  and  if  the  wheat  should  not  be  called  fof 
until  it  had  been  in  their  elevators  more  than  one  month,  then 
such  merchants  were  to  charge  one  cent  per  bushel  per  month  for 
the  time  said  wheat  should  have  been  in  said  elevator. 

There  was  jadgment  for  plaintiff. 
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A,  W.  Gvsrnaey  and  0.  U.  Milhy  for  appellant. 

TT.  H.  Stivers,  for  appellee. 

RoTHROCK^  J.  The  question  we  are  required  to  determine  is 
whether  the  transaction  between  the  contesting  parties  constituted 
a  sale  of  the  wheat  or  a  mere  bailment.  The  evidence  shows  that 
the  wheat  in  question  was  not  deposited  in  a  common  bin  with 
other  wheat,  but  that  it  was  placed  in  a  separate  bin,  where  it 
remained  unmixed  with  other  grain  until  it  was  destroyed  by  fire. 

It  further  appears  that  no  demand  was  made  for  the  wheat  by 
the  plaintiff  or  Armstrong  previous  to  t]ie  fire,  but  that  the  defend- 
ant, by  his  agent,  offered  the  plaintiff  ninety-five  cents  per  bushel 
on  the  Saturday  before  the  fire. 

In  Johnston  v.  Browne,  37  Iowa,  200,  the  ticket  or  memorandum 
given  by  Browne  on  receiving  the  gi-ain  in  the  elevator  was  in  these 
words:  "  Bought  of  H.  T.  Pickett,  for  W,  P.  Browne,  to  be  deliv- 
ered at  Browne's  elevator,  if  all   like  sample of  wheat,   at 

$ ,  in  store, buyer, bushels  Ibs.^* 

It  was  shown  in  that  case,  by  extrinsic  evidence,  that  the  under- 
standing of  the  parties  was  that  Browne,  the  proprietor  of  the  ele- 
vator, was  to  ship  and  sell  the  grain  on  his  own  account,  and  when 
the  depositor  desired  to  sell  Browne  was  to  pay  the  highest  price  for 
the  grain,  or  return  a  like  quantity  and  quality. 

That  transaction  was  held  to  be  a  sale  and  not  a  mere  storage  or 
bailment  of  the  grain. 

In  Kelson  v.  Brown,  44  Iowa,  456,  the  ticket  or  memorandum 
delivered  to  the  depositor  of  the  grain  was  in  these  words  :  ''Re- 
ceived of  G.  0.  Gowell,  for  Thompson,  in  store,  for  account  and 
risk  of  0.  C.  Cowell,  one  hundred  and  eighty-three  bushels  No.  3 
whtsat.  Loss  by  fire,  heating  and  the  elements  at  the  owner's  risk. 
Wheat  of  equal  test  and  value,  but  not  the  identical  wheat,  may  be 
returned." 

It  was  held  in  that  case  that  so  long  as  the  wheat  remained  in 
the  elevator,  though  thrown  in  a  common  bin  with  wheat  of  like 
quality,  the  transaction  was  a  mere  bailment  It  was  there  said: 
''  But  the  warehouseman  is  not  under  obligation  to  retain  the  wheat 
of  the  depositor  in  his  warehouse.  He  may,  without  breach  of  con- 
tract, and  without  being  guilty  of  conversion,  ship  the  wheat  away 
on  his  own  account.  When  he  avails  himself  of  this  privilege  the 
character  of  the  transaction  and  the  relation  of  the  parties  change. '^ 
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In  the  case  at  bar  the  ticket  or  memoraudum  expresses  no  com- 
pleted contract  upon  its  face.  In  this  respect  it  is  unlike  the  dbn« 
tract  in  Marks  v,  Cass  Co,  Mill  &  Elevator  Co.^  43  Iowa,  146,  where 
it  was  held  the  contract  could  not  be  explained  by  parol  evidence 
because  it  was  complete  in  its  terms. 

In  this  case  no  action  can  be  maintained  upon  the  instrument 
without  the  aid  of  extrinsic  evidence.  Parol  evidence  is  necessary 
to  fix  the  price  agreed  to  be  paid  if  it  should  be  held  to  be  a  con- 
tract of  sale,  and  whether  a  sale  or  mere  bailment  parol  evidence  is 
necessary  to  explain  the  figures  indorsed  on  the  instrument. 

It  was  admitted  the  grain  was  delivered  in  pursuance  of  the 
alleged  custom  or  usage,  and  it  was  shown  that  it  was  in  the  eleva- 
tor in  a  separate  bin  when  it  was  burned,  and  that  the  defendant 
offered  to  purchase  it  on  the  Saturday  before  the  fire.  These  facts 
when  taken  in  connection  with  the  ticket,  show  clearly  that  the 
transaction  was  not  a  sale,  but  a  bailment  It  is  true  that  the  word 
<'  bought "  in  the  ticket,  unexplained,  would  import  a  sale,  but 
when  taken  in  connection  with  the  expression  '^at  owner's  risk  of 
fire,^'  and  in  the  light  of  the  parol  evidence,  it  clearly  appears  that 
a  sale  was  not  contemplated  by  the  parties.  '*  At  owner's  risk  of 
fire"  evidently  means  that  so  long  as  the  wheat  should  remain  in  the 
elevator  the  plaintiff  should  bear  that  risk.  If  it  was  a  sale  it  is 
not  at  all  probable  that  any  such  words  would  have  been  used.  In 
such  case  the  warehouseman  would  have  assumed  the  risk  without 
any  stipulation  to  that  effect 

We  think  the  case  is  clearly  within  the  rule  of  Nelson  v.  Browne 
nipro,  and  that,  as  the  identical  wheat  remained  in  the  elevator  and 
Vas  consumed  with  it  the  defendant  is  not  liable. 

Judgment  reversed^ 


Nye  v.  Iowa  City  Alcohol  Wobks. 

(61  Iowa,  129.) 
Sale  —  tDarranty  —  vencMs  knouiedge  of  defect. 

When  onft  bays  machinerr,  with  a  warranty,  bat  reoeiyee  and  pats  it  in 
operation  with  knowledge  that  it  is  defective,  he  cannot  recover  damages 
for  the  breach  daring  the  time  of  sach  ase. 

Vol.  XXXIII  — 16 
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ACTION  for  services.     Counter-claim  for  breach  of  warranty  of 
a  pump  for  the  use  of  a  distillery.     The  plaintiffs  had  jadg- 
ment  below. 

Remley  £  Swisher^  for  appellants. 

Cone  &  HoUon,  for  appellees. 

Sbevers,  J.  There  was  evidence  tending  to  show  the  distillery 
had  been  completed^  with  the  exception  of  the  well,  and  that 
plaintiffs  were  so  informed  at  the  time  the  contract  of  hiring  was 
entered  into.  The  evidence  also  tended  to  show  that  the  plaintiffs 
warranted  the  pump  to  be  new,  in  perfect  order,  and  of  sufficient 
capacity  to  discharge  eight  hundred  gallons  of  water  per  minute, 
and  that  it  was  not  new  or  in  perfect  order,  and  that  its  capacity 
did  not  exceed  four  hundred  gallons  per  minute. 

If  the  pump  had  been  of  the  capacity  it  was  warranted  to  be, 
the  parties  expected  and  the  evidence  tended  to  show,  the  well 
could  have  been  completed  in  five  days,  but  it  in  fact  took  eigh- 
teen (lays  to  do  so,  owing,  as  was  claimed,  to  the  defective  pump. 

The  defendants  claim  that  plaintiffs  warranted  that  with  the  use 
of  the  pump  the  well  could  be  completed  in  five  days.  But  we  fail 
to  discover  there  was  any  evidence  so  tending.  The  contract  was 
made  in  Chicago,  and  the  well  was  situate  in  this  State.  The 
plaintiffs  had  no  knowledge  of  the  character  of  the  ground  or  of 
the  obstacles  likely  to  be  encountered,  nor  had  they  any  right  to 
say  what  force  should  be  employed  in  digging.  It  is  not  reasonable, 
therefore,  to  infer  that  they  obligated  themselves  to  finish  the  well 
in  any  given  time.  Nothing  short  of  positive  evidence  that  they 
had  so  contracted  would  warrant  the  jury  in  so  finding.  So  far 
from  there  being  such  we  think  they  did  nothing  more  than  express 
their  belief  or  opinion  it  could  be  accomplished  in  that  time. 

The  defendants  contracted  to  pay  a  certain  sum  per  day  for  the 
use  of  the  pump,  and  for  the  services  of  a  man  to  operate  it,  and 
in  addition  thereto  were  to  pay  the  freight  to  Iowa  City  and  back 
to  Chicago,  and  were  to  be  responsible  for  all  damages  sustained  to 
the  pump.  The  uncontradicted  evidence  is  that  the  pump  was 
cracked  during  its  transit  from  Chicago,  whereby  its  capacity  was 
greatly  diminished,  and  defendants  were  so  informed  on  its  arriva!, 
and  before  operations  were  commenced.  The  person  sent  from 
Chicago  by  the  plaintiffs  to  operate  the  pump  made  efforts,  or  at 
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least  said  be  would  do  so,  to  repair  the  injury,  so  that  the  well 
could  be  iinished.  Otherwise  than  this  the  plaintifFs  had  no 
knowledge  the  pump  had  been  injured. 

No  objections  were  made  by  the  defendants  to  the  course  taken, 
but  they  acquiesced  therein  ;  nor  did  they  make  any  effort  to  pro- 
cure another  pump  or  protect  themselves  from  injury.  They  had 
paid  nothing  on  the  contract  at  the  time  the  injury  to  the  pump 
was  discovered. 

The  court  instructed  the  jury  that  if  they  found  for  the  defend- 
ants on  the  counter-claim  the  measure  of  the  ^'recovery  will  be  the 
difference  in  value  to  the  defendants  per  day  between  what  the  pump 
would  have  been  worth  if  it  had  been  as  represented  or  warranted, 
if  you  find  there  was  a  warranty,  and  what  the  pump  was  really 
worth  per  day  in  the  condition  in  which  it  was  ;  but  you  will  not 
allow  defendants  any  sum  for  rental  value  of  the  alcohol  works 
during  the  time  they  were  using  the  pump." 

The  appellants  insist  this  instruction  is  erroneous  because  they 
were  not  allowed  to  recover  the  rental  value  of  the  distillery.  In 
this  view  we  do  not  concur,  because  it  was  the  duty  of  the  defend- 
ants, in  so  far  as  they  could,  to  have  protected  themselves  from 
loss  or  damage.  Davis  v.  Fishy  1  O.  Oreene,  406  ;  Mather  v.  BuU 
ler  County,  28  Iowa,  253.  So  far  from  making  any  efforts  in  this 
direction  they,  at  the  time  the  pump  was  placed  in  the  well,  had 
knowledge  it  was  defective,  and  in  all  probability  it  would  not 
discharge  the  water  as  fast  as  the  plaintiffs  had  warranted  it  would. 
They  had  paid  nothing  on  the  cont]*act  and  were  not  obliged  to 
accept  the  pump.  Besides  this  it  was  not  injured  through  any 
fault  of  the  plaintiffs,  but  while  it  was  in  transit,  and  for  such 
injury  the  defendants  under  the  contract  were  responsible. 

These  facts  are  exceptional.  The  cases  are  numerous  where 
defects  in  machinery  have  been  discovered  after  it  has  been  in 
operation  for  a  time.  In  such  cases  damages  such  as  that  claimed  in 
this  case  may  be  recoverable.  But  our  attention  has  not  been  called 
to  any  adjudicated  case  in  which  such  damages  have  been  allowed 
where  the  machinery  was  known  to  be  defective  before  operations 
were  commenced  therewith,  and  on  principle  we  think  such  dam- 
ages cannot  be  recovered. 

While  it  is  true  such  damages  as  arise  naturally  from  a  breach  of 
a  contract,  or  such  as  may  have  been  contemplated  by  the  parties, 
are  recoverable  {MihiUs  Mfg.  Co.  v.  Day,  50  Iowa,  250),  yet  we 
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think  snch  rule  does  not  apply  in  the  present  case.  It  noiay  be  con- 
ceded that  under  the  contract  as  originally  made  in  Chicago,  if 
there  had  been  no  change  in  the  circumstances,  and  there  had  been 
a  breach  of  the  warranty,  the  rental  value  of  the  distillery  would 
have  constituted  the  measure  of  the  defendants'  damage ;  but 
under  the  circumstances,  and  the  acts  and  conduct  of  the  par- 
ties, we  do  not  think  either  of  them  could  have  contemplated  that 
the  plaintiffs  would  be  liable  to  such  damages,  if,  owing  to  the 
injury  to  the  pump,  delay  was  caused. 

The  instruction  was  fully  as  favorable  to  the  defendants  as  they 
were  entitled  to.  From  what  has  been  said  it  will  be  readily  seen 
there  was  no  error  prejudicial  to  the  defendants  in  the  fourth 
instruction,  limiting  the  recovery  of  damages  to  five  days.  The 
instruction  is  based  on  the  theory  that  plaintiffs  warranted  the 
well  could  be  completed  in  that  time.  Whether  the  plaintiffs 
might  not  have  justly  complained  that  they  were  prejudiced  by 
such  instruction,  is  not  before  us. 

JudgfnerU  affirmed. 


Nkilson  v.  Iowa  Eastern  Railroad  Co. 

(51  Iowa,  184.) 

Mecluinics^  lien  —  vrriting  not  neces$ary — railroad  rolling  stock  —  materials  twi 

used, 

A  contract,  to  afford  a  foundation  for  a  mechanics'  lien,  need  not  be  in  writiog^ 

the  statute  not  requiring  it. 
A  mechanics'  lien  does  not  attach  to  railroad  rolling  stock. 
A  median icH'  lien  attaches  for  materials    famished  according  to  contract^ 

whetlier  tliey  are  used  or  not. 

ACTION  to  enforce  a  mechanics'  lien.      The  opinion  states  tha 
case.     The  plaintiff  had  judgment. 

J.  0.  Crosby,  W.  B.  Fairfield,  L.  0.  Haichy  Thos.  Updegraff,  & 
Murdocky  W.  K  <£  H.  A,  Odell  and  E.  H.  Williams,  for  appellant 

L.  Buttis,  for  plaintiffs. 
Stoneman  &  Chapin,  for  assignee. 
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SEEYEKSy  J.  I.  It  is  insisted  that  the  plaintiffs  are  not  entitled 
to  a  lien  because  there  was  no  express  contract  that  the  ties  were 
to  be  used  in  the  construction  of  the  road.  That  is  to  say,  there 
must  not  only  be  a  contract,  but  it  must  specify,  or  rather  contain 
a  **  covenant  that  said  ties  shall  be  used  in  the  constiniction  of  the 
Iowa  Eastern  Railroad." 

To  entitle  the  plaintiffs  to  a  lien  the  ties  must  have  been  fur- 
nished "  under  or  by  virtue  of  a  contract  with  the  owner  or  pro- 
prietor," Bevision,  §  1846.  It  is  not  required  by  the  statute'  that 
the  contract  should  be  express  or  in  writing.  It  may  therefore  be 
implied.  That  the  general  term  contract  includes  written,  oral, 
express  and  implied  contracts  is  undoubtedly  true.  The  conclu- 
sion is,  therefore,  irresistible  that  all  these  classes  of  contracts  are 
within  the  statute. 

In  Cotes  V.  Shorey,  8  Iowa,  416,  it  is  said:  "  This  conti*act  need 
not  be  in  writing,  nor  need  it  be  proved  by  direct  and  positive 
evidence."  See,  also,  Jones  v.  Swan^  21  id.  181.  The  con- 
tract includes  furnishing  the  materials  and  the  use.  The  whole 
may  be  implied.  It  cannot  be  divided  into  parts,  and  one  portion 
implied  from  the  circumstances  and  acts  of  the  parties  and  the 
other  not.  If  a  contract  is  express  it  is  clearly  not  implied.  It 
must  be  one  or  the  other.  It  cannot,  ordinarily  at  least,  be  both. 
If  the  rule  insisted  on  by  appellaqt  should  be  adopted  a  meohanio 
could  not  have  a  lien  based  on  an  implied  contract.  To  so  con- 
strue the  statute  would  amount  to  judicial  legislation. 

It  is,  however,  said  our  statute  and  those  of  Ohio  and  New  York 
are  identical,  and  that  a  construction  has  been  adopted  in  those 
States  in  accord  with  the  views  of  counsel  for  the  appellant. 
Chateau  v.  7%ompson^  2  Ohio  St  114,  and  Hatch  v.  Coleman^  29 
Barb.  201,  are  relied  on.  We  have  carefully  read  these  cases,  and 
in  our  opinion  neither  of  them  sustains  the  position  of  counsel. 
We  cannot  resist  the  conclusion  that  the  former,  as  a  whole,  is  in 
direct  opposition  to  the  claim  made;  and  as  to  the  latter  it  is  suffi- 
cient to  say  if  it  were  directly  in  point  we  should  not  be  disposed 
to  follow  it  Cotes  v.  Shorey^  before  cited,  and  StochweU  v.  Carpen* 
tsTy  27  Iowa,  119,  when  carefully  considered,  will  be  found  to  sus- 
tain, in  a  degree  at  least,  the  views  herein  expressed. 

[Minor  points  omitted.] 

IV.  The  petition  states  that  the  plaintiffs,  in  May,  1872,  made 
with  the  defendant  a  *' contract  to  furnish  to  said  defendant  ties 
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to  be  used  in  the  coustruetion  of  a  railroad  on  the  land  and  right 
of  way  of  the  said  defendant,  to-wit :  between  the  junction  of  the 
Iowa  Eastern  railroad  and  the  Milwaukee  &  St  Paul  railroad,  in 
the  township  of  Oiard,  in  Clayton  county,  Iowa,  at  a  .place  called 
Benlah,  and  a  place  near  Elkader,  in  said  county,  to  which  said  Iowa 
Eastern  railroad  is  completed." 

It  is  also  averred  a  lien  statement  had  been  filed.  It  is  evident 
if  it  was  not  essential  to  the  establishment  of  the  lien  that  such  a 
statement  should  have  been  filed,  the  question  of  a  variance 
between  the  one  filed  and  the  petition  would  be  immateriaL 

The  petition,  it  will  be  observed,  asks  that  the  lien  be  established 
''on  the  land  and  right  of  way."  It  also  asked  its  establishment  on 
the  rolling-stock.  This  was  done.  If  the  rolling-stock  was  appur- 
tenant to  and  constituted  a  part  of  the  real  estate  it  was  unneces- 
sary to  ask  that  the  lien  be  established  thereon. 

We  have  then  for  determination  the  question,  whether  one  who 
furnishes  ties  for  the  pui*po8e  of  being  used  m  the  construction  of 
a  railroad  can  have  a  lien  on  the  rolling-stock.  If  it  is  real  estate, 
or  constitutes  a  part  of  the  '' building,  erection  or  improvement," 
he  has  such  lien ;  otherwise  not.  The  land,  road-bed  and  right  of 
way,  and  whatever  is  appurtenant  thereto,  are  real  estate,  and  con- 
stitute the  ''building,  erection  or  improvement"  contemplated  by 
the  statute. 

Is  the  rolling-stock  appurtenant  thereto  in  such  sense  as  to  make 
it  a  part  of  the  real  estate  ?  This  question  has  been  frequently 
mooted  and  largely  discussed.  It  is  said  there  is  not  an  entire 
accord  in  the  authorities  in  reference  thereto.  It  was  considered 
.  by  this  court  in  City  of  Davenport  v.  M.  <6  if.  R.  Co,j  16  Iowa, 
348,  and  City  of  Dubuque  v.  /.  C.  R.  Co.y  39  id.  66.  In  the  first 
case,  Lowe,  J.,  seems  to  have  been  of  the  opinion  that  rolling- 
stock  was  a  part  of  the  road.  The  other  justices  expressed  no 
opinion  on  this  point.  In  the  last  case  Beck  and  Day,  JJ., 
expressed  the  opinion  that  the  rolling-stock  of  such  corporations 
was  personal  property.  No  opinion  in  relation  thereto  was  expressed 
by  the  other  justices,  one  of  whom  was  on  the  bench  when  the  first 
case  was  determined.  The  question  is  therefore  an  open  one  in 
this  State. 

The  leading  cases  in  which  it  is  said  it  has  been  determined  that 
rolling-stock  is  real  estate,  to  which  our  attention  has  been  called, 
are  Pennock  v.  Coe,  23  How.  117 ;  Oee  v.  Tide  Water  Canal  Co^ 
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24  id.  257 ;  Minnesota  Co.  v.  St.  Paul  Co.,  2  Wall.  609 ;  Railroad 
Co.  T.  Jame^y  6  id.  750 ;  Scott  v.  C.  S  8.  R.  Co.,  6  Bliss,  529  ; 
Fartnert^  Loan  and  Trust  Co.  y.  St.  Jo.  R.,  3  Dill.  412 ;  and 
Pierce  ^.  Emery,  32  N.  H.  485. 

No  such  question  was  determined  in  the  ease  last  cited.  The 
only  matter  decided  was  as  to  the  validity  and  effect  of  a  mortgage 
on  after-acqaired  property.  This  is  evident  from  the  subsequent 
case  of  the  B.  C.  S  M,  R.  v.  GUlmore,  37  N.  H.  410,  which  is  an 
authority  in  favor  of  the  proposition  that  rolling-stock  is  personal 
property,  and  our  attention  has  not  been  called  to  a  single  decision 
of  a  State  court  holding  differently.  We  are  not  prepared  to  say, 
however,  there  are  none. 

It  has  been  said  :  ''  Engines  and  cars  are  no  more  appendages 
of  a  railroad  than  are  wagons  and  carriages  of  a  highway. 
Both  are  equally  essential  to  the  enjoyment  of  the  road;  neither 
oonatitate  a  part  of  if  State  Treasurer  v.  SommerviUe  £  Boston 
£.,  28  N.  J.  L.  21.  There  is  much  force  in  the  foregoing  because 
the  instances  are  not  nnfrequent  where  one  corporation  owns  the 
road  and  franchise,  and  another  the  rolling  stock. 

In  the  late  case  of  WiUiamson  v.  Neto  Jersey  Southern  R.,  29 
K.  J.  £q.  311,  a  case  we  have  not  seen,  the  Court  of  Appeals 
of  New  Jersey  is  sidd,  in  an  elaborate  opinion,  to  have  held  that 
rolling  stock  was  personal  property  and  not  real  estate. 

The  cases  above  cited  in  the  Federal  courts,  it  is  said,  were  dis- 
tinguished, as  we  think  they  well  might  be,  on  the  ground,  if  no 
other,  that  in  some  of  them  the  only  question  involved  was  as  to 
the  power  to  execute,  and  the  effect  and  validity  of  mortgages  as 
to  after-acquired  property.  In  one,  rolling  stock  had,  by  the  stat- 
nte  of  the  State  under  the  laws  of  which  the  corporation  existed, 
been  declared  to  be  a  fixture,  and  in  another  the  property  in  con- 
troversy consisted  of  the  houses,  lots  and  locks  of  a  canal  company. 

It  has  been  determined  in  the  following  cases,  in  addition  to 
those  above  cited,  that  rolling  stock  is  personal  property.  Randall 
v.  Blwett,  52  N.  Y.  521;  8.  c,  11  Am,  Rep.  747 ;  Boyle  v.  Plattsburgh 
R.  Co.,  54  id.  314;  8.  c,  13  Am.  Rep.  595;  diicago  £  N.  W.  R.  v. 
Borough  of  Fort  Howard,  21  Wis.  45  ;  and  Cos  v.  Columbus 
B.  Co.,  10  Ohio  St  372.*  In  ffoyle  v.  Plattsburgh  R.,  it  is  said 
the  ''want  of  the  element  of  localization  in  use  is  a  controlling 
and  oondasive  reason  why  the  character  of  realty  should  not  be 

•To  same  effeot  Meiftr  t.  Johfutan,  S8  Ala.  287,  8fi& 
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given  to  rolling  stock  of  a  railroad,"  and  in  this  thought  it  must, 
we  think,  be  admitted  there  is  much  force,  llow  can  it  be  said 
that  a  car  belonging  to  a  railroad  in  this  State,  when  being  pro- 
pelled through  the  State  of  New  York  at  the  rate  of  twenty  miles 
an  hour,  is  real  property  in  this  State?  The  proposition  to  us 
seems  absurd.  In  Ottumwa  Woolen  Mill  Co,  v.  JIaioley,  44  Iowa, 
57;  s.  c,  24  Am.  Rep.  719,  we  approved  of  the  criterion  adopted  in 
Teaff  V.  Heioitt,  1  Ohio  St.  511,  that  in  determining  whether  a 
given  thing  was  real  estate  *'the  intention  of  the  party  making  the 
annexation  to  make  a  permanent  accession  to  the  freehold  "  was  a 
controlling  consideration.  Tested  by  this  rule  rolling  stock  cannot 
be  regarded  as  real  estate.  The  intention  may  be  ascertained  by 
the  use,  and  common  and  universal  custom  and  usage.  It  is  well 
known  that  the  cars  of  one  road  are  in  constant  use  on  other  roads. 
It  was  never  intended  otherwise.  The  demands  of  commerce  and 
trade  require  it  It  was  never  intended  they  should  be  annexed 
permanently  to  the  freehold.  It  may  be  safely  assumed  that  all 
mortgages  executed  on  railroads  S[)ecial1y  mention  rolling  stock  aa 
being  included.  Why  is  this  done  if  it  was  regarded  as  real  estate, 
or  as  appurtenant  thereto?  Why  the  labored  efforts  of  counsel, 
sustained  by  the  elaborate  opinions  of  the  highest  court  in  the 
•country,  demonstrating  that  mortgages  executed  by  such  corpora* 
tions  were  liens  on  after-acquired  rolling  stock,  if  the  same  was 
appurtenant  to  the  realty? 

About  an  afterward  erected  station-house  there  nerer  was  any 
doubt,  because  it  is  permanently  annexed  to  the  real  estate,  such 
being  the  intontion.  Not  so,  however,  as  to  rolling  stock;  hence 
the  strain  to  prove  it  was  covered  by  mortgages  previously  executed. 
For  the  reason  above  stated,  and  because  the  decided  weight  of 
authority,  as  we  believe,  is  in  favor  of  the  rule,  we  hold  that  roll- 
ing stock  is  not  real  estate,  and  that  the  plaintiffs  are  not  entitled 
to  the  lien  thereon.     In  this  respect  the  court  below  erred. 

V.  The  ties  were  delivered  at  the  place  designated  in  the  contract. 
A  portion  thereof  were  not  used.  More  were  contracted  for  than 
were  required  to  construct  that  portion  of  the  road  which  was 
built;  the  corporation  being  unable,  for  want  of  means,  as  we  under- 
stand, to  construct  any  more  than  it  did  at  that  time.  For  the 
ties  not  used  it  is  insisted  the  plaintiffs  are  not  entitled  to  a  lien. 

The  argument  amounts  to  this:  If  a  person  contracts  and  fur- 
nishes a  million  of  bricks  for  the  purpose  of  erecting  a  building. 
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and  the  owner,  for  wanb  of  means  to  complete  the  whole,  erects 
only  a  portion  as  originally  intended,  and  uses  only  one-half  of  the 
bricks  so  famished,  the  materialman  can  only  have  a  lien  for  the 
bricks  actually  used.  Such  cannot  be  the  law.  There  is  such  an  ele- 
ment of  injustice  and  wrong  in  the  proposition  that  nothing  short  of 
a  positive  statute  would  justify  its  adoption.  All  the  materialman 
has  to  do  under  the  statute  is  to  "  furnish  "  the  material  for  the  desig- 
nated use.  This  gives  him  a  lien  to  the  extent  of  the  value  of  the 
materials  famished,  if  the  building  or  any  part  of  it  is  constructed. 

It  is  immaterial  whether  the  materials  are  used  or  not  If  this 
be  not  so  the  owner  might  sell  the  material  fumished,  and  with  the 
money  obtained  therefor  purchase  other  materials,  erect  the  build- 
mg  therewith,  and  thus  defeat  the  lien.  Such  a  proposition  can- 
not, we  think,  be  maintained,  and  it  was  so  held  in  Esslinger  t« 
Huebner,  22  Wis.  602. 

[Omitting  minor  points.] 

Affirmed  on  rehearing.  Modified  and  affirmed* 


Kkoxyillb  National  Bank  v.  Clabkb. 

(51  Iowa,  864.) 
IfdffotiMe  inttrwnenU — tiUeraiion — negligence  in  leaving  hkmk, 

A  negotiable  note  for  ten  dollars  was  exeeated  with  a  blank  preceding  tht 
amoant.  Afterward  tbe  words  "  one  hundred  and  "  were  fraudulently  inserteC 
before  the  word  *'  ten."  There  was  nothing  in  the  note  to  excite  Buspidoii^ 
and  it  was  saboequentljr  transferred  to  an  innocent  person.  ITeltf,  that  he 
could  not  recover.    {See  note,  p.  137 .) 

ACTION  on  a  promissory  note.    The  opinion  statM  the  caset 
The  plaintiff  had  judgment  below. 

Sione  Ji  Ayres,  for  appellant 

Anderson  it  Briggs,  for  appellee. 

SsETsaSy  J. — When  the  note  was  presented  Co  tlk^*  defendant  an4 
oeoated  by  him  it  contained  blank  spaces,  and  was  as  follows: 
VoL.XXXin  — 17 
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«*  $  10.  Fbanklyn,  March  16,  1877. 

*^  Six  months  after  date  I  promise  to  pay  to  the  order  of  0.  H. 

Huff ten  dollars,   at  the bank  of  Value 

Teceived,  with  interest  at  ten  per  cent  per  annum. 

'*JoH»  Clark.'* 

" ,  witness." 

When  the  note  was  assigned  to  the  plaintiff  it  was  in  all  respects 
like  the  foregoing,  except  that  '^  one  hundred  and  "  had  been  writ- 
ten before  "  ten,"  and  the  figure  1  written  after  the  dollar  mark 
so  that  it  appeared  to  be  a  note  for  one  hundred  and  ten  dollars. 
The  words  ''Knoxvillu  Kat"  had  been  written  in  the  blank  which 
preceded  "bank,"  and  "Knoxville,  Iowa,"  in  the  blank  following 
the  woi'd  "  of."  The  bank  had  no  knowledge  of  these  alterations, 
and  there  was  nothing  on  the  face  of  the  note  tending  to  show  them. 
It  was  assigned  to  the  bank  by  a  person  purporting  to  be  the  payee 
thereof.  About  a  year  previous  to  this  transaction  the  plaintiff  had 
purchased  negotiable  paper  of  C.  H.  Huff,  executed  by  the  citizens 
of  Marion  county,  which  had  been  paid  without  question. 

Before  signing  the  note  the  defendant  asked  the  persons  to  whom 
it  was  delivered  why  they  did  not  fill  up  the  blanks  so  as  to  make 
it  payable  at  one  of  the  Knoxville  banks  ?  The  reply  was  they  did 
not  wish  to  do  so  because  an  agent  of  the  payee  would  come  around 
and  collect  the  note  when  it  became  due.  The  sole  question  is 
whether,  under  the  facts  above  stated,  the  plaintiff  is  entitled  to 
recover. 

There  is  a  class  of  cases  holding  that  the  payee  has  authority  to 
fill  a  blank  in  a  promissory  note  left  for  the  purpose  of  designating 
the  place  of  payment  {Reddich  v.  Doll^  54  N.  Y.  234) ;  and  there  is 
another  class  which  holds,  where  a  negotiable  promissory  note  is 
intrusted  to  another  for  use,  that  there  exists  an  implied  authority 
to  fill  blanks  therein. 

In  the  note  in  the  present  case  the  blank  for  the  amount  was 
partly  filled,  and  the  serious  question  is  whether  the  maker  is  re- 
sponsible for  an  unauthorized  alteration  or  addition  thereto.  As 
to  this  question  there  is  a  conflict  in  the  authorities.  The  case  of 
Young  v.  Orote,  4  Bing.  253,  was  decided  in  England  in  1827. 
The  facts  were  that  the  plaintiff  signed  some  blank  checks  and  left 
them  with  his  wife,  with  directions  to  have  the  same  filled  up  as  his 
business  might  require  during  his  absence.    Mrs.  Young  delivered 
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one  of  the  checks  to  her  husband's  clerk  aud  directed  him  to  fill  it 
up  for  fifty  pounds  aud  some  shillings.    This  he  did  in  her  presence, 
aud  she  desired  him  to  get  it  cashed.    Before  doing  so  the  clerk, 
without  authority,  altered  the  check  by  writing  '^  three  hundred 
and''  before  '^  fifty,"  so  that  the  check,  on  its  face,  was  for  three- 
hundred  and  fifty  pounds  and  some  shillings,  and  such  amount  was- 
paid  by  the  banker.    The  action  was  between  him  and  Young,  his 
customer.     It  was  held  the  latter  was  liable  for  the  amount  so  paid^ 
OD  the  ground  the  plaintiff  had  been  negligent  in  so  drawing  the« 
check  as  to  allow  the  alteration  to  be  made  without  discovery.     It 
is  not  too  strong  an  expression  to  say  that  this  decision  has  been 
doubted  and  shaken  as  an  authority  by  more  than  one  subsequent 
decision  of  the  English  courts.     Especially  is  this  so  as  to  the 
ground  upon  which  the  ruling  is  based. 

The  most  recent  case  to  our  knowledge  is  that  of  Baocendah  v. 
Benfieii,  decided  by  the  English  Court  of  Appeal.  It  will  be  found 
in  the  Albany  Law  Journaly  Vol.  19,  p.  372.  The  facts  were^  the 
defendant,  at  the  request  of  Holmes,  accepted  a  draft  as  an  accom- 
modation bill  at  a  time  when  a  drawer's  name  was  not  signed  thereto, 
and  sent  it  to  Holmes,  who,  however,  returned  it  to  the  defendant. 
At  this  time  it  had  no  drawer's  name  thereto.  The  defendant  put 
it  in  an  unlocked  desk  in  his  chambers,  from  whence  it  was  taken  by 
some  unknown  person  and  came  into  the  hands  of  the  plaintiff  as  a 
b(ma  fide  holder  for  value.  At  this  time  the  name  of  one  Cartwright 
was  signed  to  the  draft  as  drawer. 

The  lower  court  found  the  bill  had  been  stolen  and  was  a  forgery, 
but  was  of  the  opinion  the  defendant  had  by  his  negligence  led  to 
the  bill  being  put  into  circulation,  and  as  the  plaintiff  was  an 
indorsee  for  value  he  was  entitled  to  recover.  But  on  appeal  it  was 
held  otherwise,  and  that  the  negligence  of  the  defendant  would  not 
justify  a  recovery.  This  case  is  in  direct  conflict  with  Young  v. 
Chrote^  as  to  the  question  of  negligence,  and  it  was  said  the  last- 
named  case  must  be  regarded  as  shaken  as  authority  by  what  is  said 
in  Bank  of  Irelayid  v.  Evans  Charity  Trustees,  5  H.  of  L.  Cases, 
389.  The  case  of  Worrall  v.  Ohemy  39  Penn.  St.  388,  is  identical 
with  the  case  at  bar  except  as  hereafter  indicated.  *'  The  fraud 
was  so  well  executed  that  the  appearance  of  the  note  was  not  such 
at  to  excite  the  suspicions  of  a  man  in  ordinary  business.  On 
inspedumy  a  difference  in  the  color  of  the  ink  with  which  the  words 
*  one  hundred  and'  were  wntten  may  be  perceived^*    The  italics  are 
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onrs,  acd  indicate  the  only  distiuctiou  between  the  two  cases. 
This,  however,  is  a  distinction  without  a  difference,  because  the 
•Iteration  was  not  such  as  to  excite  the  suspicions  of  a  man  of 
ordinary  business  capacity;  Such  distinction  is  not  alluded  to  by 
the  court     Young  v.  Orote,  however,  is,  and  it  is  doubted. 

The  fact  that  there  was  a  partly-filled  blank  in  which  the  addi- 
tional amount  could  be  written  was  held  to  make  no  difference,  and 
it  was  said  :  *'  This  fact  shows  carelessness,  but  it  was  not  the  careless- 
ness of  the  indorser,  but  the  forgery  of  the  maker,  that  was  the 
proximate  cause  that  misled  the  holder.  " 

There  is  no  material  difference  in  the  facts  between  the  case  just 
<cited  and  Oarrard  v.  ffaddam,  67  Penn.  St.  82 ;  s.  c. ,  5  Am.  Bep.  412. 
.In  this  case  Voting  v.  Grote  is  followed,  and  Worrall  v.  Gheen  dis- 
Anguished,  because  it  was  a  case  of  '^  perceptible  alteration  ;''  and 
jet^  as  we  have  said,  the  ruling  was  not  placed  on  the  latter  ground 
by  the  judges  who  at  that  time  composed  the  court. 

Zimmerman  v.  Sole,  75  Penn.  St  188,  siwd  Brawn  v.  Reed,  79  id. 
370  ;  8.  c,  21  Am.  Bep.  75,  are  substantially  alike.  In  onecaae  the 
alteration  consisted  in  cutting  off  a  separate  agreement,  written  on 
one  end  of  the  paper  on  which  the  note  was  written,  and  in  the 
other  the  paper  on  which  the  maker  supposed  an  agreement  was 
written  was  so  divided  by  cutting  as  to  leave  a  negotiable  promissory 
note.  There  was  a  recovery  in  botli  cases.  They  are  not  identical 
with  the  case  at  bar,  and  we  are  not  prepared  to  say  they  may  not  be 
sustained  upon  some  principle  not  applicable  to  it. 

The  facts  in  Cornell  v.  Nebeker,  58  Ind.  425,  are  like  those 
in  Zimmerman  v.  Rote^  and  the  decision  is  based  thereon.  No  inde- 
pendent reasons  are  given,  except  that  '^  public  policy  domandft  ^uch 
aline  of  judicial  decision  as  will  tend  to  give  confidence"  in  nego- 
tiable paper  *'  by  securing  the  rights  of  the  bona  fide  holder." 

Harvey  v.  Smith,  55  111.  224,  is  based  on  Young  v.  Grote.  Leach 
V.  Nichols,  id.  274,  and  Subel  v.  Vaughan,  79  id.  257,  are  not 
applicable.  In  YocuTn  v.  Smith,  63  111.  321;  s.  c,  14  Am.  Bep.  120, 
the  plaintiff  notified  the  defendant  of  the  amount  of  the  altered 
note  when  it  became  due.  He  made  no  objection  thereto  until  a 
suit  was  threatened  some  time  afterward.  The  case  may  possibly 
be  supported  on  the  ground  of  a  ratification.  It  is  true  it  is  not 
BO  placed. 

Neither  the  facts  nor  the  point  determined  in  CapOal  Bank  r. 
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Armstrong,  62  Mo.  59,  and  Iron  Mountain  Bank  y.  Murdock^  id. 
70,  are  such  as  to  make  them  anthorities  in  the  case  at  bar. 

In  Vuher  v.  Webster,  8  Cal.  109,  the  note  when  execated  was 
complete  in  all  respects  except  a  blank  for  the  rate  of  interest. 
This  wias  afterward  fiUed.  All  the  court  say  is  that  *^  to  fill  a  blank 
in  a  note  is  not  an  alteration." 

In  Joseph  y.  National  Bank,  17  Eans.  256,  the  note  when 
indorsed  contained  a  blank  for  the  amount.  It  was  agreed  this 
should  be  filled  with  four  hundred  dollars.  Instead  of  this,  eight 
hundred  dollars  was  written  therein.  This  was  a  mere  excess  of 
authority.  We  have  alluded  to  the  principal  authorities  cited  hj 
counsel  for  the  appellee,  except  two  or  more  decisions  of  this  court 
which  will  be  referred  to  hereafter. 

On  the  other  hand,  Wculs  y.  Wittington,  1  Allen,  561,  and  Oreen^ 
fdd  Savings  Bank  y.  Stowell,  123  Mass.  196;  s.  c,  25  Am.  Bep.  67, 
are  on  all  fours  with  the  case  at  bar,  and  it  was  there  held  the 
alteration  rendered  the  notes  yoid.  The  same  ruling  on  the  same 
state  of  facts  was  made  in  Holmes  y.  Trumper,  22  Mich.  427;  s.  c,  7 
Am.  Rep.  661.  See,  also,  Bradley  y.  Holmes,  37  Mich.  1.  In 
principle  there  is  no  distinction  between  the  foregoing  and  Bruce  y. 
Westcati,  3  Barb.  374. 

It  was  held  in  Woodiaorth  y.  Bank  of  America,  19  Johns.  391, 
that  the  addition  of  words  designating  a  place  of  payment  discharged 
an  indorser.  We  infer,  howeyer,  the  addition  was  written  on  the 
margin  of  the  note  and  not  in  an  unfilled  or  partly  filled  blank. 

The  same  ruling  was  made  in  Nazro  y.  Fuller,  24  Wend.  374.  In 
this  case  the  additional  words  were  written  at  the  end  of  the  note, 
as  it  was  when  executed.  The  distinction  between  this  case  and 
Ssddich  y.  Doll,  before  cited,  is  caused  by  the  character  of  the  blank. 
In  the  latter  case  the  word  ''at"  immediately  preceded  the  blank. 
The  note  in  McGarth  y.  Clark,  56  N.  Y.  34;  s.  c,  15  Am.  Rep.  372, 
had  a  similar  blank  to  that  in  Reddich  y.  Dolt  Not  only  was  a  place 
of  payment  written  therein,  but  the  words  ''with  interest"  added 
thereto.  It  was  held  the  addition  of  the  last  words  rendered  the 
note  yoid.  In  Goodman  y.  Eastman,  4  N.  H.  455,  Eastman  signed 
the  note  as  surety  for  Harford,  the  amount  of  the  note  being  twenty 
dollars.  Before  it  was  deliyered  to  the  payee  Harford  so  altered  it 
that  it  became  a  note  for  one  hundred  and  twenty  dollars.  It  was 
lield  Eastman  was  not  liable.  Here  the  payee  was  an  innocent 
holder  for  yalne. 
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lu  U'aUennan  v.  Vose,  43  Me.  504,  the  alteration  was  made  by 
the  maker  with  the  knowledge  of  the  indorsee  before  the  transfer. 
The  surety  was  discharged.  The  knowledge  of  the  indorsee  was 
not  referred  to  in  the  opinion. 

In  Steel  y.  Wood,  6  Wall.  80,  the  note  when  executed  contained 
*'  September  "  without  more  as  its  date.  This  was  stricken  out  and 
'*  October  11th"  inserted.  The  altemtion  was  apparent  on  the  face 
of  the  note.  Swayne,  J.,  states  the  point  to  be  decided  as  follows: 
^'  The  state  of  the  case  relieves  us  from  the  necessity  of  considering 
upon  whom  rested  the  burden  of  proof,  the  nature  of  the  presump- 
tion arising  from  the  alteration  apparent  on  the  face  of  the  paper, 
and  whether  the  insertion  of  a  day  in  a  blank  left  after  the  month 
exonerates  the  maker,  who  has  not  assented  to  it."  It  was  held 
there  could  not  be  a  recovery  on  the  note. 

In  Angle  v.  JV.  W.  Jf.  Ins.  Co.,  92  U.  S.  330,  Clifford,  J.,  says 
*^  that  where  a  party  to  a  negotiable  instrument  intrusts  it  to 
another  for  use  as  such,  with  blanks  not  filled  up,"  there  exists  an 
implied  authority  to  fill  the  blanks,  but  that  such  authority  "would 
not  authorize  the  person  intrusted  with  the  instrument  to  vary  or 
alter  the  material  terms  of  the  instrument  by  erasing  what  was 
written  or  printed  as  part  of  the  same,  nor  to  pervert  the  scope  and 
meaning  of  the  same  by  filling  the  blanks  with  stipulations  repug- 
nant to  what  was  plainly  and  clearly  expressed  in  the  instrument 
before  it  was  delivered." 

It  is  insisted  by  the  appellee  that  this  court,  in  Trustees  ▼.  IliU, 
12  Iowa,  462 ;  McDonald  v.  Muscatine  Nat.  Bank,  27  id.  319, 
and  Ramholt  v.  Eddy,  34  id.  440;  s.  c,  II  Am.  Rep.  152,  baa 
determined  the  question  under  consideratipn  in  accord  with  the 
ruling  below.  In  the  first  case  authority  was  given  to  fill  the 
blank  left  for  the  amount.  A  greater  sum  than  had  been  agreed 
was  inserted.  This  was  a  mere  excess  of  authority.  In  the  second 
case  the  court  found  the  blank  instrument  had  been  delivered  for 
some  purpose,  and  that  the  filling  the  blank  so  as  to  make  a  promis- 
sory note  was  a  gross  fraud.  The  maker  was  held  liable.  The 
court,  negatively  at  least,  concluded  a  forgery  had  not  been  com 
mitted.  The  case,  therefore,  is  not  authority  in  the  case  at  bar,  ae 
it  is  agreed  on  all  hands  the  alteration  in  the  present  case  was  a 
forgery.  In  the  last  case  *'  ten  pr  ct  inst "  was  "  written  in  a  blank 
left  in  the  note  when  executed."  This  case  may  possibly  be  sup- 
ported on  the  ground  that  there  existed  an  implied  authority  to  fill 
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the  blank,  or  on  the  groaud  it  is  put  in  the  opinion.  It  is  there 
said :  **  Since  the  defendant;,  by  executing  a  note  and  delivering  it 
with  a  blank  in  it  for  the  insertion  of  the  interest,  and  thereby 
placing  it  in  the  power  of  the  payee  to  do  a  wrong,  as  between  him 
and  the  plaintiff,  a  bona  fide  purchaser  for  value,  he  ought  to  suffer 
the  loss  therefrom."  This  case  cannot  be  regarded  as  authority  in 
the  case  at  bar,  because  in  that  case  the  blank  was  wholly  unfilled. 
The  question  under  consideration  must  be  regarded  as  an  open 
one  in  this  State.  The  authorities  cited  by  the  appellee,  and  the 
whole  doctrine  on  that  side,  rest  on  Young  v.  Grole,  as  its  founda^ 
tion  stone.  Ever  since  that  decision  has  been  made  there  has  been 
an  apparent  struggle  to  find  some  solid  foundation  upon  which  it 
could  rest.  In  casting  about  for  some  principle  on  which  it  could 
be  based  several  have,  at  various  times,  been  suggested.     They 


1.  That  the  plaintiff  owed  a  duty  to  his  banker,  and  their  pecu- 
liar relations  justified  the  court  in  sustaining  the  payment  made 
by  the  banker. 

2.  The  fact  that  the  check  was  written  by  the  plaintiff's  clerk, 
and  intrusted  to  him  to  draw  the  money,  and  by  him  the  alteration 
was  made,  justified  the  decision. 

We  arc  not  called  upon  to  either  affirm  or  deny  the  sufficiency  of 
either  of  the  foregoing  reasons. 

3.  That  the  plaintiff  was  estopped  from  showing  the  truth.  But 
this  has  been  exploded  in  both  England  and  this  country.  The 
plaintiff  had  not  done  or  omitted  to  do  any  thing  upon  which  an 
estoppel  could  be  based,  unless  he  owed  a  duty  to  his  banker,  and 
that  is  not  applicable  to  the  case  at  bar.  Besides  what  has  been 
said  it  may  be  remarked  the  decision  was  not  placed  on  the  ground 
that  the  plaintiff  was  estopped. 

4.  Negligence  of  the  drawer  of  the  check  in  leaving  a  blank 
partly  filled.  On  this  ground  the  court  proceeded  and  the  decision 
is  based  on  the  reasoning  of  the  civil  lawyers.  But  could  it  be 
anticipated  that  such  negligence  would  cause  another  to  commit  a 
crime,  and  can  it  be  said  a  person  is  negligent  who  does  not  antici- 
pate and  provide  against  tho  thousand  ways  through  or  by  which 
crime  is  committed  ?  Is  it  not  requiring  of  the  ordinary  business 
man  more  diligence  than  can  be  mamtained  on  pnnciple,  or  is 
practicable,  if  he  is  required  to  protect  and  guard  his  business 
traoaactions,  that  he  cannot  be  held  liable  for  the  criminal  acts  of 
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another?    If  so,  why  should  not  the   negligence  of  the  owner  of 
goods  which  are  stolen  excase  the  bona  fide  purchaser? 

Can  it  be  fairly  said  that  the  negligence  of  the  drawer  of  the 
check  or  maker  of  the  note  was  the  proximate  caase  of  loss  to  the 
holder  ?  It  seems  to  us  the  proximate  cause  of  the  loss  is  the  for- 
gery, and  this  the  maker  had  no  reason  to  anticipate. 

5.  In  some  of  the  cases  following  Young  v.  Oroie,  the  rule  has 
been  invoked,  that  when  one  of  two  innocent  persons  must  suffer 
by  the  wrongful  act  of  another,  he  must  suffer  who  placed  it  in  the 
power  of  such  third  person  to  do  the  wrong.  It  seems  to  us  such 
rule  can  have  no  application  to  this  class  of  cases.  It  has  never, 
wo  think,  been  carried  to  the  extent  of  making  one  person  civilly 
liable  for  the  crime  of  another,  and  on  principle,  wo  think  it  can- 
not be.  As  far  as  courts  have  gone  in  this  direction  is  to  make  one 
person  civilly  liable  for  the  fraudulent  acts  of  another,  whereby 
some  third  person  has  sustained  a  loss,  the  fraud  being  made  possi* 
bio  by  the  acts  and  conduct  or  negligence  of  tho  person  charged. 
Douglass  v.  Mattingy  29  Iowa,  498,  is  of  this  character. 

Lastly,  it  has  been  said  the  free  interchange  of  negotiable  paper 
requires  the  establishment  of  the  rule  adopted  by  the  court  below. 
At  the  present  day  negotiable  paper  is  not  ordinarily  freely  received 
from  unknown  persons.  Forgeries,  however,  are  not  confined  to 
such.  But  the  necessities  of  trade  and  commerce  do  not  require 
the  law  to  be  so  construed  as  to  compel  a  person  to  perform  a  con- 
tract  he  never  made,  and  which  it  is  proposed  to  fasten  on  him 
because  some  one  has  committed  a  forgery  or  other  crime. 

It  should  be  borne  in  mind  that  much  negotiable  paper  is  executed 
by  parties  who  have  not  in  any  just  sense  oi*dinary  business  capacity. 
Kelying  on  this  fact,  advantages  arc  taken  which  courts  are. asked 
to  sustain  because  of  the  rules  long  established  for  the  protection 
of  good-faith  holders  of  negotiable  paper.  We  can  but  think 
courts  have  gone  as  far  in  this  direction  as  can  be  safely  done.  Wo 
are  not  prepared  to  say  any  steps  backward  should  be  taken,  bat  no 
such  advance  should  be  taken  as  to  validate  such  paper  as  that  in 
the  case  at  bar.  The  interests  of  legitimate  trade  do  not  require 
that  this  should  be  done. 

Beli^vmg  the  weight  of  modern  authority  is  opposed  to  the  rule 
adopted  by  the  District  Court,  and  that  npon  pnnciple  it  cannot 
be  sustained,  the  judgment  must  be 
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Nont  BT  TffiK  RKFovrKR.—  The  foUowin^  are  the  opinions  In  BoxendoZe  ▼.  Bennett,  cited 


Bbamwbll,  L.  J.  I  am  of  opinion  that  this  Judgment  cannot  be  supported.  The 
defendant  is  sued  on  a  bill  aOoged  to  have  been  drawn  by  W.  Cartwright,  on  and  accepted 
bur  him.  In  rery  truth,  he  ne-ver  accepted  such  a  bill ;  and  if  he  is  to  be  liable,  it  can  only 
be  on  the  fcround  that  he  is  estopped  to  deny  that  he  did  so  accept  such  a  bilL  Estoppels 
are  odious,  and  the  doctrine  should  never  be  applied  without  a  necessity  for  it.  It  never 
eui  be  applied  except  in  cases  where  the  person  against  whom  it  is  used  has  so  conducted 
himself,  either  in  what  he  has  said  or  done,  or  failed  to  say  or  do,  that  he  would,  unless 
estopped,  be  saying  something  contrary  to  his  former  conduct  in  what  he  had  said  or 
done  or  failed  to  say  or  da  Is  that  the  case  here?  Let  us  examine  tho  facts.  The 
del mdant  drew  a  bill  (or  what  would  be  a  bill  had  it  had  a  drawer's  name),  without  a 
drawer's  name,  addressed  to  himself,  and  then  wrote  wliat  was  in  terms  an  acceptance, 
acrosB  it.  In  this  condition  it,  not  being  a  biU,  was  stolen  from  him,  filled  up  with  a 
drawer's  name  and  transferred  to  the  pJaintifT,  a  bona  fide  holder  for  value.  It  may  be 
that  no  crime  was  committed  In  tho  filling  in  of  tho  drawer^snome,  for  the  thief  may  have 
t^en  it  to  a  person  telling  him  it  was  given  by  the  defendant  to  the  thief,  with  authority 
to  get  it  filled  in  with  a  drawer*s  name  by  any  person  he,  the  thief,  pleased.  This  may 
liave  been  believed,  and  the  drawer's  name,  honafidet  put  by  such  person.  I  do  not  say 
Bocfa  person  ooald  have  recovered  on  the  bill.  I  am  of  opinion  he  could  not;  but  what  I 
wish  to  point  out  is,  Uiat  the  bill  might-be  made  a  complete  instrument  without  the  com- 
miflrion  of  any  crime  in  tho  completion.  But  a  crime  was  conunitted  in  this  case  by  tho 
stflalfag  of  the  document,  and  without  that  crime  the  bill  could  not  havo  been  complete, 
and  no  one  oonid  havo  been  defrauded.  Why  is  not  tho  defendant  at  liberty  to  show 
this  f  Why  is  he  estopped  t  What  has  he  said  or  done  contraiy  to  tho  truth,  or  which 
alKMild  cause  any  one  to  believe  the  truth  to  be  other  than  it  is  t  Is  it  not  a  rule  that 
every  one  has  a  right  to  suppose  that  a  crime  will  not  be  committed,  and  to  act  on  that 
belief  ?  Where  Is  the  limit  if  the  defendant  is  estopped  here  9  Suppose  he  had  signed  a 
blank  cheque  with  no  payee  or  date  or  amount,  and  it  was  stolen,  would  he  be  liable  or 
aoooontable,  not  merely  to  his  banker,  the  drawee,  but  to  a  holder  ?  If  so,  suppose  there 
was  no  stamp  law,  and  a  man  simply  wrote  his  name,  and  the  paper  was  stolen  from  him, 
sod  somebody  put  a  form  of  a  cheque  or  bill  to  the  signature,  would  the  signer  be  liable  f 
I  cannot  think  so.  But  what  about  the  authorities  ?  It  must  be  admitted  the«cases  of 
TcunQy.  CfroU,  4  Bing.  253,  and  Ingham  v.  P.-immse,  7  C.  B.  (N.  S.)  82;  L.  J  (C.  P.)  294,  go 
a  kmg  way  to  justify  this  Judgment;  but  in  all  those  cases  and  in  all  the  others  where  the 
aO^ed  maker  or  acceptor  has  been  held  liable,*he  has  voluntarily  parted  with  the  instru* 
meat,  it  has  not  been  got  from  him  by  the  commission  of  a  crime.  This  undoubtedly  Is 
a  distinction,  and  a  real  distinction.  The  defendant  here  has  not  voluntarily  put  Into  any 
one's  hands  the  means  or  part  of  the  means  for  committing  a  crime.  But  It  is  said  that 
he  had  done  so  through  negligence.  I  confess,  I  think  he  has  been  negligent,  that  is  to 
say,  I  think  if  he  had  had  this  paper  from  a  third  person  as  a  bailee  bound  to  keep  it  with 
codinary  care,  he  would  not  havo  done  so.  But  then  this  negligence  is  not  the  proximate 
or  effectivo  caose  of  the  fraud.  A  crimo  was  necessary  for  its  compTetion.  Then 
Bamkof  Ireland  v.  Evatui*  Trustees^  5  H.  of  L.  Gas  389,  shows  under  such  circumstances 
there  is  no  estoppel.  It  is  true  that  was  not  the  case  of  tho  negotiable  instrument,  but 
those  who  (»mplalned  of  the  negligence  were  the  parties  immediately  alTected  by  the 
fbrged  instrument. 

Bbrt,  L.  J  In  this  case  I  agree  with  the  conclusion  at  which  my  Brother  Brakwkll 
has  arrived,  but  not  with  his  reasons.  The  defendant  signed  a  blank  acceptance  and  gave 
it  to  a  person  who  wanted  money,  that  he  might  get  it  discounted  ;  that  person  sent  the 
blank  acceptance  back  to  the  d^endant,  who  put  it  into  a  drawer  in  his  room:  the  room 
was  not  a  place  of  general  resort,  and  the  drawer  into  which  the  acceptance  was  put  was 
left  unlocked;  somebody,  not  a  servant  of  the  defendant,  stole  it,  and  it  was  filled  up  by  a 
difltoent  person  from  him  to  whom  the  acceptance  was  originally  given  and  who  had  re* 
tamed  It.  On  these  facts  Lopbs,  J.,  held  that  the  defendant  had  been  guilty  of  negll* 
genee,  and  was  therefore  liable  on  the  blD  to  the  plaintiff.  Bramwell,  L.  J.,  says  that 
ttie  defendant  is  not  liable,  because.  If  he  be  guilty  of  negligence,  the  negligence  is  not  the 
prrvrimate  or  effective  cause  of  the  fraud.    It  seems  to  me  that  the  defendant  neve**  au" 
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thorized  the  bill  to  be  filled  in  with  a  drawer's  name,  and  ho  cannot  be  sued  on  It.  I  do 
not  think  it  right  to  say  that  the  defendant  was  negligent.  The  law  as  to  the  liability  of  a 
person  who  accepts  a  bill  in  blank  is  that  he  gives  an  apparent  authority  to  the  person  to 
whom  he  issues  it  to  fill  it  up  to  the  amount  that  the  stamp  will  cover ;  ho  does  not  strictly 
authorize,  but  enables  him  to  fill  it  up  to  a  greater  amount  than  was  faitended.  Where  a 
man  has  signed  a  blank  acceptance,  and  has  issued  it,  and  has  authorized  the  bolder  to 
fill  !t  up,  he  is  liable  on  the  bill,  whatever  the  amount  may  be,  though  he  has  given  Bcctet 
in8truc*:ions  to  the  holder  as  to  the  amount  for  which  he  shall  fill  it  up ;  ho  has  enabled 
his  agent  to  deceive  an  innocent  party  and  he  is  liable.  Sometimes  it  Is  said  thai  the 
acceptor  of  such  a  bill  is  liable,  because  bills  of  exchange  are  negotiable  Instniments,  cnr^ 
rent  in  liko  manner  as  if  they  were  gold  or  bank  notes  ;  but  whether  the  acceptor  of  a 
blank  bill  is  liable  on  it  depends  upon  his  having  issued  the  acceptance,  intending  It  to  be 
used.  No  case  has  been  decided  where  the  acceptor  has  been  held  liable  If  the  InatrumMit 
has  not  been  delivered  by  the  acceptor  to  another  person .  In  this  case  it  is  true  that  the 
defendant,  after  writing  his  name  across  the  stamped  paper,  sent  It  to  another  person  to 
be  used.  When  he  sent  it  to  the  person,  if  he  had  filled  it  in  to  any  amount  that  the 
stamp  would  cover,  the  defendant  would  be  liable  because  he  sent  it  with  the  intentloo 
that  it  should  be  acted  upon ;  but  it  was  sent  back  to  the  defendant,  and  he  was  then  in 
the  same  condition  as  if  ho  had  never  issued  the  acceptance.  The  case  Is  this :  Hie 
defendant  accepts  the  bill  and  puts  it  into  his  drawer;  it  is  as  if  he  had  never  issued  It 
with  the  Intention  that  it  should  be  filled  up;  it  is  as  if  after  having  accepted  the  bill  he 
left  it  in  his  room  for  a  moment,  and  a  thief  came  in  and  stole  it.  He  has  never  Intended 
that  the  bill  should  be  filled  up  by  anybody,  and  no  person  was  his  agent  to  fill  it  iqp. 
Then  it  has  been  said  that  the  defendant  is  liable  because  he  has  been  negligent ;  but  was 
the  defendant  negligent  ?  As  observed  by  Blackburn,  J.,  In  Sunn  v.  Xnrth  Brititii  AuB^ 
trala»ian  Company ^  2  H.  <&  C.  175;  S2  L.  J.  273,  Ex. ,  thero  must  be  the  neglect  of  some 
duty  owing  to  some  person.  Here  how  can  the  defendant  be  negligent  who  owes  no  dnty 
to  anybody  ?  Against  whom  was  the  defendant  negligent,  and  to  whom  did  he  owe  a 
•duty?  He  put  a  bill  into  a  drawer  In  his  own  room,  to  say  that  was  a  want  of  due  care  is 
Impossible.  It  was  not  negligence  for  two  reasons,  first,  he  did  not  owe  any  duty  to  any 
«ne;  and  secondly,  he  did  not  act  otherwise  than  in  a  way  which  an  ordinary  careful  maa 
would  act  As  to  the  authorities  that  have  been  cited,  in  SchuUz  v.  Aslley,  4  Bing.  N.  C. 
644,  the  blank  acceptance  had  been  filled  up  by  a  stranger,  and  a  fraud  had  been  commit- 
ted; nevertheless  tho  acceptor  was  held  to  be  liable.  There,  however,  theacoeptaooe  had 
been  issued,  and  it  was  Intended  that  it  should  be  filled  up  by  some  one;  but  Cbokptoh,  J., 
in  SU)€f8iger  v.  South  EoKtern  B(tilxvay  Comijany,  3  E.  &  B.  5fi6,  said  that  case  had  gone  to 
the  utmost  extent  of  tho  law.  I  do  not  think  that  the  doctrine  there  laid  down  ought  to 
be  extended.  In  Ingham  v.  Primrtme.  7  C.  B.  (N.  S.)  82;  28  L.  J.  294  (C.  P.),  the  acceptor 
of  a  bill  of  exchange,  with  the  intention  of  cancelling  it,  tore  it  into  two  i^ecea  and  threw 
them  into  the  street.  They  were  picked  up  by  the  Indorser,  Joined  together,  and  the  bUl 
was  put  into  circulation.  The  acceptor  was  held  liable,  because,  said  the  court,  although 
he  did  intend lo  cancel  it,  yet  he  did  not  cancel  it.  It  seems  to  me  to  be  difficult  to  sup- 
port tliat  case,  and  the  correct  mode  of  dealing  with  It  is  to  say  we  do  not  agree  with  It. 
In  Young  v.  Orote^  4  Bing.  253,  Young  left  a  blank  cheque  with  his  wife,  and  In  filling  up 
the  cheque  for  £S0  the  word  ''  fifty  "  was  written  in  the  middle  of  the  line,  ample  spac& 
being  left  for  the  insertion  of  other  words.  By  a  forgery,  before  the  word  "fifty  **  the 
words  "  three  hundred  and  **  were  inserted.  Notwithstanding  the  forgery,  the  court  hdd 
Young  liable.  It  Is  said  that  the  case  may  be  upheld  on  the  ground  that  Young  owed  a 
duty  to  his  own  bankers,  and  that  he  was  guilty  of  negligence  in  not  drawing  his  <^equeu 
on  them  with  ordinan'  care ;  but  that  case  does  not  govern  the  present,  it  only  applies  to 
cases  between  bankci-s  nnd  mere  customers.  In  Batik  of  Ireland  v.  Erann*  Charity 
Ti'Ui<teeA,  5  H.  of  L  ('as.  3'^,  Parke,  J. ,  in  delivering  the  opinion  of  the  judges  in  the 
House  of  Lorda.  remarks,  with  reference  to  TimTigy.  Ontte,  4  Bing.  253:  *'In  that  case  tt 
was  held  to  have  been  the  fault  of  the  drawer  of  the  cheque  that  he  misled  the  banker  on 
rhom  it  was  drawn  by  want  of  proper  caution  in  tho  mode  of  drawing  the  cheque,  whuA 
admitted  of  easy  interpolation,  and  consequently  that  the  drawer,  having  caused  the 
banker  to  pay  the  fenced  cheque  by  his  own  neglect  in  the  mode  of  drawing  the  dneqam 
Itself,  could  not  complain  of  that  payment.**    He  then  gives  instances  in  which  a 
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wnld  not  be  liable,  and  which  govern  the  present  case :  "  If  a  man  should  lose  his  cheque 
book,  or  BQ^ect  to  lock  his  desk  in  wtiich  it  is  kept,  a  servant  or  stranger  should  take  it. 
It  is  impossible,  in  our  opinion,  to  contend  that  a  banker  paying  his  forged  cheque  would 
be  enabled  to  chaiga  his  customer  with  that  payment.  Would  it  be  contended  that  if  he 
kept  his  goods  so  negligently  that  a  servant  took  them  and  sold  them,  he  must  be  consid- 
ered as  having  concurred  In  the  sale,  and  so  be  disentitled  to  sue  for  their  conversion  on  a 
demand  and  refusal  f  *^  Lord  CRAnwoRm,  speaking  of  Toung  v.  Orotc,  4  Bing.  S58,  says 
that  case  went  upon  the  ground,  whether  correctly  arrived  at  in  point  of  fact  is  immateriiU, 
that  in  order  to  make  negligence  a  good  answer,  there  must  be  something  that  amounts  to 
an  estoppel  or  ratification,  "  that  the  plaintiff  was  estopped  from  saying  that  he  did  not 
•igB  the  <dieque,^  and  then  he  says  that  the  doctrine  of  ratification  Is  well  illustrated  in 
Colei  T.  Bank  of  EnfjUind,  10  A.  ft  E.  487.  I  think  the  observations  made  by  the  Lords  in 
the  case  ot  Bank  of  Ireland  v.  Evans*  CharUy  Trustees,  5  EL  of  L  Cas.  S8Q,  have  shaken 
Toung  ▼.  (TroCe,  4  Bing.  258,  and  Cotes  v.  Bank  of  England,  10  A.  ft  E.  487,  as  authorities. 
In  the  present  case  I  think  there  was  no  estoppel,  no  ratification,  and  no  negligence,  and 
that  the  defendant  is  entitled  to  our  judgment. 
BiaftiiJiT,  J.,  ooocurred  that  the  judgment  ought  to  be  entered  for  the  defendant. 


StaTB  V.   LlNDLEY. 
(51  Iowa,  34S.) 
law  — evidence  — prenioue  good  eharaeter. 

It  is  error  to  charge  that  prerious  good  character  is  not  a  defense  "  as  affalnst 
facts  positively  or  strongly  proven  and  clearly  indicating  guilt." 

/>!  ONVICTION  of  incest.     The  opinion  states  the  case. 

Baiuroft^  Oiven  &  Drabelle  and  Jf.  H.  Baugh,  for  appellant. 
•7.  ^  McJunkiny  attorney-general,  for  the  State. 

RoTHROCK,  J.  The  defendant  introduced  a  number  of  his 
neighbors  as  witnesses  in  his  behalf,  who  testified  that  his  general 
repatation  was  good,  and  that  he  was  regarded  in  the  community 
in  which  he  lived  as  a  man  of  proper  behavior  and  conduct  toward 
fhe  opposite  sex.  No  evidence  was  introduced  by  the  State  deroga- 
tory  to  the  general  character  of  the  defendant.  The  court  instructed 
the  jnry  as  follows  upon  this  question: 

**The  previous  good  character  of  a  defendant,  when  established, 
is  a  circumstance  which  should  be  taken  into  consideration,  in 
connection  with  all  the  other  facts  and  circumstances  in  the  case^ 
in  dctcrminiiig  as  to  his  guilt  or  innoconco.  But  such  previous 
good  characrer  is  uot  a  defease  and  as  against  facts  (if  any)  posi- 
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tively  or  strongly  proTen,  and  clearly  indicating  the  guilt  of  a 
defendant,  it  cannot  avail  as  a  groand  of  acquittal.'' 

This  instruction  is  not  in  accord  with  the  rule  adopted  by  this 
court  in  SicUe  v.  Harmngj  49  Iowa,  158,  and  in  State  y.  Northrup, 
48  id.  583;  s.  c,  30  Am.  Hep.  408.  The  rule  of  those  cases  is  that 
previous  good  character  is  admissible  as  a  fact  in  all  criminal  cases, 
that  it  is  to  be  given  such  weight  as  it  is  fairly  entitled  to  in  deter- 
mining the  question  of  guilt  or  innocence.  There  may  be  cases 
where  a  state  of  facts  may  be  said  to  be  strongly  proven,  and  yet  a 
jury  may  be  justified,  in  the  light  of  an  unblemished  character,  in 
finding  a  verdict  of  not  guilty.  If  however  the  rule  were  differ- 
ent, a  careful  examination  of  the  record  m  this  case  satisfies  us 
that  the  evidence  was  not  of  such  weight  and  conclusiveness  as  to 
warrant  the  court  in  instructing  the  jury  that  evidence  of  good 
character  should  not  prevail  against  facts  strongly  proven. 

There  are  other  alleged  errors  in  the  record.  Upon  one  of  them 
this  court  is  not  in  entire  accord.  As  the  case  must  be  reversed 
for  the  error  above  pointed  out,  we  have  not  thought  it  necessary 
to  determine  the  other  questions  presented  in  argument  If  they 
should  be  again  presented  it  will  be  upon  additional  argument,  and 
wo  may  then  be  able  to  determine  them  in  a  more  satisfactory 
manner. 

Judgment  revermL 


Bkighak  v.  Myers. 

(51  Iowa,  807.) 
Umrif — hp  (igerU  —  hwiband  and  wife. 

Where  a  huBband,  as  agent  for  loaning  his  wife's  money,  takes  a  oommiflslon 
for  himself  beyond  the  rate  of  leg^l  interest,  without  his  wife's  knowledge 
or  consent,  the  loan  is  not  vitiated  for  usury.* 

ACTION  on  a  promissory  note,  for  $1,000,  and  for  foreclosure  of 
a  collateral  mortgage.  As  part  of  the  same  transaction,  the 
defendant  had  executed  to  the  plaintiff  additional  interest  notes, 
in  such  an  amount  as  would  make  the  rate  of  interest  for  the  loaa 

*Se6  BaJMnger  y.  Bourland  (B7  m.  618),  S9  Am.  Rep.  00,  and  nole,  TO. 
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eqoal  to  twenty  per  cent  per  annum.  The  defendants  interposed 
the  defense  of  nsnry.  Other  facts  appear  in  the  opinion.  The  de- 
fendant had  judgment  below. 

Djffr  d  Fiichpairicky  for  appellant 

J.  L.  Dana,  for  appellee. 

fioTHBOCK,  J.  The  trial  was  had  upon  written  etidenoe,  in  pur- 
suance of  the  proper  motion  and  order,  and  the  parties  are  entitled 
to  a  trial  anew  in  this  courL  The  plaintiff  is  a  married  woman. 
That  she  was  the  owner  of  the  one  thousand  dollars  loaned  is  not 
put  in  issue  by  the  pleadings.  The  money  had  been  loaned  to 
J.  C.  Mitchell  upon  a  mortgage.  Mitchell  did  not  pay  his  loan 
directly  to  plaintiff.  The  loan  to  defendant  was  effected  by  Mitchell 
taking  up  his  note  and  mortgage  and  paying  to  defendant  the  one 
thousand  dollars  for  which  the  defendant  executed  the  note  and 
mortgage  in  suit  Mitchell  drew  the  mortgage  and  notes  from  the 
defendant  to  the  plaintiff  in  the  plaintiff's  dwelling-house,  in  pres- 
ence of  plaintiff's  husband,  who  was  attending  to  the  business  for  the 
plaintiff.  Plaintiff  was  not  present  when  the  business  was  trans- 
acted, but  was  in  another  room  in  the  same  house.  It  is  claimed  by 
the  defendants  that  the  eyidence  establishes  the  defense  of  usury 
because  the  husband  was  acting  as  agent  of  the  plaintiff  in  making 
the  loan,  and  taking  the  notes  for  the  interest  in  excess  of  the  ten  per 
cent  provided  for  in  the  note  for  the  principal;  and  that  the  husband 
afterward  collected  the  usurious  interest  notes  and  applied  them  in 
part,  at  least,  to  the  support  of  the  plaintiff.  On  the  other  hand, 
it  IS  claimed  by  the  plaintiff  that  she  did  not  know  that  her  money 
was  loaned  to  defendant  at  any  rate  of  interest  greater  than  ten  per 
cent  per  annum;  that  she  did  not  authorize  her  husband  nor  any 
other  person  to  make  the  loan  at  more  than  ten  per  cent  interest; 
that  she  received  only  the  note  for  the  principal  sum  and  ten  per 
cent  interest,  and  did  not  know  that  her  husband  had  taken  the 
interest  notes  in  excess  of  the  ten  per  cent  per  annum  until  after 
the  commencement  of  this  suit. 

The  law  is  well-settled  that  where  an  agent  for  loaning  money 
takes  a  bonus  or  commission  to  himself  beyond  the  legal  rate  of 
interest,  without  the  knowledge,  authority  or  consent  of  his  princi- 
pal, it  does  not  affect  with  usury  the  loan  of  the  principal.     Ookeg 
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V.  Knappy  44  Iowa,  32;  WylUs  v.  Ault,  46  id.  46;  Story  on 
Agency,  §  170  ;  Tyler  on  Usury,  §  166  ;  Oondit  v.  Baldwin^  21  N. 
Y.  219 ;  Rogers  t.  Buckingham,  33  Conn.  81. 

The  appellant  filed  an  abstract  and  the  appellee  filed  an  addi- 
tional abstract  The  correctness  of  one  statement  of  the  additional 
abstract  is  disputed  by  the  appellant,  and  we  have  thus  been  led  to 
an  examination  of  the  transcript.  The  plaintifF  testifies  in  positive 
terms  that  her  husband  made  the  loan  to  Myers  for  her,  and  gave 
her  the  note  for  one  thousand  dollars ;  that  she  never  knew  that  he 
received  interest  besides  the  interest  on  the  note  for  one  thousand 
dollars;  that  she  never  heard  of  any  thing  over  ten  per  cent,  and 
never  saw  the  interest  notes  for  the  interest  in  excess  of  ten  per 
cent  until  they  were  produced  on  the  trial,  and  that  she  thought 
she  was  getting  ten  per  cent  interest  and  no  more,  and  that  she 
never  authorized  her  husband  to  take  more  than  ten  per  cent.  The 
husband  of  the  plaintifF  testifies  to  about  the  same  state  of  facts, 
with  equal  positiveness.  Now,  if  the  plaintiff  had  loaned  her 
money  by  an  agent  other  than  her  husband,  we  apprehend  that 
under  the  above  rule  of  law  there  would  be  no  question  that  the 
plaintiff  ought  not  to  be  affected  by  the  unauthorized  act  of  her 
agent.  It  would  be  a  most  unreasonable  and  unjust  rule  to  pre- 
sume that  a  principal  authorized  his  agent  to  violate  the  law,  and 
make  usurious  contracts,  in  the  absence  of  evidence  showing  such 
authority.  But  it  is  insisted  that  the  plaintiff  and  her  agent  are 
husband  and  wife  ;  that  the  evidence  shows  that  the  husband 
managed  the  plaintiff's  business,  and  collected  the  lawful  as  well 
as  the  usurious  interest,  and  applied  the  same  in  payment,  in  part, 
at  least,  of  the  wife's  support.  This  may  all  be  conceded,  and  yet, 
as  the  wife  did  not  know  that  any  usurious  interest  was  collected 
nor  contracted  for,  nor  applied  to  her  support,  she  ought  not  to 
bo  held  to  her  husband's  illegal  act.  Under  the  statutes  of  this 
State  the  wife  is  clothed  with  the  same  property  rights  and  charged 
with  the  same  civil  liabilities  as  her  husband.  "She  can  control 
her  own  property,  vindicate  her  individual  rights,  and  bind  her- 
self by  contract  as  fully  as  her  husband."  Spafford  v.  Warren^  47 
Iowa,  47. 

The  plaintiff,  then,  in  contemplation  of  law,  is  not  to  be  affected 
by  presumptions  against  her  rights  because  the  agent  who  made  this 
loan  and  contracted  for  and  took  usury  was  her  husband.  It 
IS  true  the  near  relationship  of  the  parties,  principal  and  agent^ 
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might  aathorize  a  finding  that  the  nnlawful  act  was  authorized  by 
the  principal  upon  slighter  evidence  than  if  the;  were  strangers, 
bat  wo  would  not  be  justified  in  allowing  such  considerations  to 
outweigh  the  positive  testimony  of  witnesses  who  are  in  no  way 
impeached.  ^ 

We  think  that  it  is  not  unjust  to  the  defendant  in  this  case  to 
hold  that  if  he  contemplated  taking  advantage  of  this  contract  as 
usurious  he  should  have  seen  to  it  that  he  made  his  usurious  con- 
tract with  the  principal,  or  with  an  agent  authorized  to  make  such 
contract 

[A  minor  point  omitted.] 

The  decree  of  the  Circuit  Court  is  reversed,  and  the  cause  is 
remanded  for  a  judgment  and  decree  of  foreclosure  for  the  amount 
due  on  the  note  for  one  thousand  dollars,  as  appears  on  page  8  of 
appellant's  abstract,  indudiog  one  hundred  and  two  dollars  and 
fifty  cents  attorney's  fee,  and  the  costs  of  the  action;  or  if  the 
appellant  so  elect,  such  decree  will  be  entered  in  this  court. 

Judgment  reversed. 


Shbpabd  v.  Whbtbtokb. 

(51  Iowa,  457.) 

J^egaliabU  (netrumeiU — alUratUm  —  restoratUm, 

A  note  waa  executed  Bpeeifying  no  rate  of  interest.  Afterward,  without  the 
maker^s  knowledge,  the  words  '*ten  per  cent  interest  from  date"  were 
inserted,  by  the  payer's  consent,  immediately  after  the  word  "  at,"  in  a 
blank  left  for  the  insertion  of  the  place  of  payment.  Subsequently  the 
added  words  were  erased,  and  the  erasure  was  visible.  HM^  that  an  inno- 
cent purchaser  for  value  could  recover  on  the  note. 

ACTION  on  a  promissory  note  payable  to  the  order  of  Ward,  and 
by  him  indorsed  to  the  plaintiff  for  value  before  maturity. 
After  the  execution  of  the  note^  it  was  materially  altered  by  Ward's 
consent,  and  afterward  and  before  the  transfer  to  plaintiffs  the 
alteration  was  erased  and  the  note  was  restored  to  its  original  fonn. 
The  plaintiff  had  judgment  below. 

C.  H.  A  W.  S.  Wynn,  for  appellant 
Siow  &  Hammondy  for  appellee. 
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Adams,  J.    The  note  was  executed  by  the  use  of  a  printed  fomu 
which  form  was  in  these  words : 

" after  date  I   promise   to  pay  to  the  order  of  — — 


dollars,  at ;  valne  received." 


After  the  word  ''at"  was  a  blank  left,  evidently,  for  the  inser- 
tion of  the  name  of  the  place  where  the  note  should  be  made  paya- 
ble. The  alteration  consisted  in  filling  this  blank  with  the  words 
''  ten  per  cent  interest  from  date,"  no  rate  having  been  specified  at 
the  time  of  its  execution.  This  alteration,  if  it  had  been  allowed 
to  remain,  was  certainly  sufficient  to  invalidate  the  note  in  the 
hands  of  the  payee.  The  question  presented  is  whether  the  fact 
that  the  words  constituting  the  alteration  were  erased,  and  the 
note  transferred  to  the  plaintiff  is  sufficient  to  enable  him  to  recover 
notwithstanding  the  alteration.  Where  the  note  is  restored,  as  in 
this  case,  to  its  original  form,  it  expresses  the  precise  contract 
which  the  parties  entered  into,  and  the  objection,  if  any,  to  enforc- 
ing such  contract  must  rest  upon  grounds  of  public  policy,  and  not 
upon  the  necessity  of  protecting  the  maker  in  the  individual  case. 
That  there  is  upon  grounds  of  public  policy  a  valid  objection  to 
enforcing,  under  some  circumstances,  a  contract  which  has  been 
altered,  notwithstanding  its  restoration,  seems  to  be  well  settled. 
This  is  80  where  the  alteration  was  made  with  intent  to  defraud, 
and  the  instrument  remains  in  the  hands  of  the  person  making  the 
alteration.  Perhaps,  indeed,  it  should  be  so  held  in  the  absence  of 
any  intent  to  defraud.  HaWs  AdrtCx  v.  McHenryy  19  Iowa,  523. 
See,  however,  2  Pars,  on  Notes  and  Bills,  270.  But  conceding 
that  the  importance  of  discouraging  the  alteration  of  instruments  is 
such  that  a  court  is  justified  in  declaring  invalid  an  instrument 
which  has  been  altered,  and  which  remains  in  the  hands  of  the 
person  who  made  the  alteration,  notwithstanding  the  restoration 
of  the  instrument,  it  is  evident  that  it  should  not  bo  held  invalid 
in  the  hands  of  an  innocent  purchaser  for  value.  The  punishment 
of  an  innocent  person  for  an  act  done  by  another  has  no  tendency 
to  subserve  the  public  interest  or  promote  the  public  security. 

That  the  plaintiff  is  a  purchaser  for  value  is  not  denied.  Whether 
he  purchased  with  notice  that  the  instrument  had  been  altered 
admits  of  some  question.  He  had  notice,  of  course,  of  what 
appears  upon  the  face  of  the  instrument,  and  it  is  insisted  by  the 
defendant  that  the  instrument  reveals  an  erasure,  in  proof  of  which 
the  instrument  itself  has  been  submitted  to  our  inspection.     An 
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erasure  does  manifestJy  appear.  Bub  an  erasure  is  not  necessarily 
an  alteration.  It  is  so  only  when  made  subsequent  to  delivery. 
Now,  while  the  erasure  was  in  fact  made  subsequent  to  deliyery, 
we  see  nothing  upon  the  face  of  it  to  indicate  that  it  was  not  made 
before.  This,  to  be  sure,  is  denied  by  the  defendant.  He  insists 
that  the  words  ei'ased  appear  to  have  been  written  with  different 
ink  from  that  used  in  the  other  written  parts  of  the  instrument. 
A  very  close  inspection  would  possibly  reveal  that  they  were;  but 
even  if  so,  we  think  the  fact  such  that  it  would  ordinarily  have 
escaped  the  observation  of  the  most  prudent  person.  All  that  can 
be  said,  then,  is  that  certain  words  appear  to  have  been  erased. 
Whether  it  should  have  been  inferred  that  the  words  were  erased 
flubseqnent  to  delivery  would  depend  much  upon  what  would  be 
the  reasonable  inference;  as  to  what  the  words  were.  The  blank 
was  left  for  the  name  of  the  place  at  which  the  note  should  be 
made  payable.  This  blank  was  filled  with  certain  words  which 
were  afterward  erased.  This  was  all  that  the  plaintiff  could  see. 
The  reasonable  inference  was  that  the  note,  as  first  drawn,  was 
made  payable  at  a  particular  place,  and  afterward  by  erasure  was 
made  payable  generally.  We  see  nothing  in  this  to  indicate  that 
the  erasure  was  not  made  before  delivery.  But  the  defendant 
insists,  that  conceding  that  such  was  the  reasonable  inference, 
there  was  enough  in  the  mere  fact  of  erasure  to  put  the  plaintiff 
apon  inquiry.  But  this  doctrine,  in  our  opinion,  has  no  applica- 
tion. A  person  is  put  upon  inquiry  only  when  he  has  reason  to 
apprehend  that  the  claim  which  he  is  about  to  acquire  will  conflict 
with  another  person's  substantial  rights.  But  the  instrument  in 
this  case  cannot,  as  we  have  seen,  be  declared  invalid  upon  the 
ground  that  the  defendant's  just  protection  requires  it,  the  contract 
expressed  by  it  being  precisely  the  contract  which  he  entered  into. 
In  our  opinion  the  plaintiff  may  bei-egarded  as  purchasing  without 
notice  of  the  alteration,  and  we  see  nothing  in  the  demands  of 
pnbbc  policy  which  would  require  that  a  loss  should  be  imposed 
upon  him,  and  the  defendant  be  allowed  to  escape  a  just  liability. 

Affirmed. 
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LONGUEYILLE   V.  WESTERN  ASSURANOS  Oo. 

(51  Iowa,  56S.) 

iMwranes — tMaring  appard  in  dwdiing — destrwsiiafi  auUUU, 

A  policy  insured '*  boasebold  fumituro,  useful  and  omauiental,  iucludinit 
sewing  machine,  provisions  and  family  wearing  apparel,  all  contained  in  **  a 
certain  dwelling-house.  The  insured  sustained  damage  to  his  personal 
apparel,  part  of  the  insured,  while  wearing  it  away  from  the  insured  preiD- 
ises.    SM^  that  the  policy  covered  the  lorn.    (See  noU,  p.  147.) 

AOTION  on  a  policy  of  fire  insurance.     The  opinion  states  thd 
case.     The  plaintiff  had  judgment  below. 

ShiraSy  Van  Duzee  d  Hendergon^  for  appellant. 

J.  C,  Longuevillej  in  person. 

Beck,  0.  J.  The  policy  sued  upon  insures  plaintiff  against 
loss  ''on  his  household  furniture,  useful  and  ornamental,  including 
sewing  machine,  provisions  and  family  wearing  appeareU  alt  con- 
tained in  two-story  frame  dwelling  on  lot  6,  Newbury's  subdivision 
Dubuque,  Iowa."  The  petition  alleges  damage  by  fire  to  one  over- 
coat, one  dresseoat,  one  vest  and  one  shirt,  being  of  the  family  wear- 
ing apparel  insured,  and  avers  that  ''  said  fire  occurred  without 
any  fault  or  negligence,  and  without  any  connivance  or  collusion  on 
the  part  of  plaintiff,  but  was  purely  accidental,  while  he  was  riding 
in  a  sleigh  on  South  Dodge  street,  in  the  city  of  Dubuque,  and  not 
being  on  the  premises  described  in  the  policy,  and  while  he  was 
wearing  said  clothes  on  his  person  in  the  usual  and  ordinary  way." 
A  demurrer  to  the  petition,  on  the  ground  that  the  policy  covered 
the  property  mentioned  only  while  it  was  upon  the  premises  de- 
scribed, was  overruled.  The  only  question  presented  in  the  case 
involves  the  correctness  of  the  court's  ruling  upon   the  demurrer. 

The  case,  we  think,  comes  within  the  rule  of  3fcCluer  v.  Oirard 
Fire  &  Marine  Insurance  Company^  43  Iowa,  349,  s.  c,  22  Am.  Bep* 
249.  The  words  "contained  in  the  two-story  frame  dwelling,*'  etc., 
are  words  of  description  of  the  property  insured,  indicating  the 
place  of  deposit  when  not  in  ordinary  use.  The  character  of  the 
property  insured  must  bo  considered  in  determining  the  tnie  coik« 
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Btraction  of  the  policy.  The  household  furniture  is  used  only  in 
the  dwelling.  It  is  proper  to  infer  that  the  parties  to  the  contract 
intended  the  risk  should  attach  to  it  only  when  in  the  building  speci- 
fied. But  wearing  apparel,  when  used,  must  of  necS^ssity  be  worn 
sometimes  away  from  the  dwelling.  We  must  infer  that  the  parties 
to  the  contract  intended  the  apparel  to  be  used,  and  hence  intended 
it  to  be  used  sometimes  away  from  the  dwelling.  Of  course  the 
use  of  the  apparel  away  from  the  dwelling  must  be  of  an  ordinai'y 
use,  and  the  dwelling  must  be  the  place  of  deposit  for  the  apparel 
when  not  in  use.  The  policy,  therefore,  does  not  contemplate  that 
the  insured  may  take  a  journey  or  sleep  away  from  his  dwelling  ^ 
thus,  when  the  apparel  is  not  worn,  keeping  it  in  a  place  of  deposit 
other  than  his  own  dwelling. 

It  will  be  observed  that  the  language  of  the  policy  does  not  convey 
the  idea  that  the  apparel  is  to  be  kept  in  the  dwelling.  There  can 
be  no  inference  of  a  prohibition  of  ordinary  use  elsewhere. 

Counsel  for  defendant  advance  the  thought  that  the  worda 
^household furniture," used  in  the  policy,  are  intended  to  cover  the* 
other  articles  of  property,  family  wearing  apparel  and  provisions  ^ 
that  is,  family  wearing  apparel  is  included  in  the  general  term,. 
"  household  furniture."  They  argue,  that  as  the  household  furni- 
ture was  covered  by  the  policy  only  while  in  the  dwelling,  its  com- 
ponent, wearing  apparel,  is  subject  to  the  same  rule.  The  fault 
with  the  argument  is  that  it  does  violence  to  the  language  and 
structure  of  the  contract  Wearing  apparel  cannot  be  considered 
as  a  part  of  the  household  furniture;  the  words  are  never  so  under* 
stood.  The  language  of  the  policy  is  of  common  use,  and  must  be 
understood  in  its  common  acceptation. 

In  our  opinion  the  court  below  correctly  overruled  the  demurrer.. 

Affirmed* 


Hots  vr  VBM  BspoBTKB.  See  note,  2S  Am.  Rep.  85S.  In  Harfii  ▼.  RnyaJ  Canadian' 
Au.  Co.^  Iowa  Supreme  Ooort,  April  0,  1880,  the  policy  corered  tools,  pumpe,  etc.,  describ* 
faiS  tlksm  as  bein^  **  in  the  one-etory  frame  building  situated  on  the  north  side  of  the  pubtio' 
■inarB,  aiad  west  of  Fourth  street.  Port  Dodge,  Iowa."  Heid,  a  warranty  that  they  woul<i 
rBmaln  in  tbe  one-story  building  in  which  they  were  at  that  time  situated,  and  their 
lemoval  to  another  one-etoiy  building,  similariy  situated  and  some  thirty  feet  distant,  was- 
a  breach  thereof . 

In  Hctbrodk  t.  St.  PavH  F.  db  M.  Ins.  Co.,  84]ICinn.  2S0,  the  insurance  was  on  mules,  ^  all 
rtmtaliM^  **  in  a  certain  bam.    The  court  said: 

**Ttae  cialm  that  the  policy  covered  the  mules  only  while  m  the  bam  —  that  is,  that  the 
words  In  the  policy,  'all  contained  in  the  two-story  frame  bam  (80x100  ft.),  situate 
Itetached)  In  section  10,  town  140,  range  48,  m  Becker  county,  Minnesota/  limited  the- 
risk  to  the  property  while  actnaUy  in  the  barn,  or  were  a  warranty  that  it  should  remain  inr 
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the  tMun,—  Is  determined  by  the  declsioo  in  Everett  r.  Continental  Jfw.  (7o.,  SI  HQnn.  78, 
in  which  it  was  held  that  a  clause  with  respect  to  the  property  insured  (a  threshing 
machine),  *  stored  in  a  bam  on  section  86,  town  23,  range  2S,  owned  and  insofed  by  L  L. 
ChaiBn,*  was  mere  matter  of  description,  operating  to  identify  the  property,  and  not  a 
promissory  stipulation  on  the  part  of  the  insured,  nor  a  condition  of  insurance  on  the  pari 
of  the  insurer,  that  the  location  mentioned  must  remain  unchanged,  or,  if  changed,  that 
while  changed  the  insurance  should  cease  or  be  suspended.  Here  the  description  Js  in 
some  respects  more  full  than  in  that  case,  but  it  is  still  within  the  principle  acted  on  in 
that  case,  only  matter  of  description  or  identification.  Policies  of  insurance,  unless  the 
language  excludes  the  presumption,  must  be  presumed  to  be  made  with  reference  to  the 
character  of  the  property  insured,  and  to  the  owner's  use  of  it  in  the  ordinary  manner, 
and  for  the  purposes  for  which  such  property  is  ordinarily  held  and  used.  Where  the 
language  is  not  too  explicit  to  admit  of  it,  the  policy  so  far  as  regards  the  question  whedier 
it  covers  the  property  when  removed  from  the  place  where  it  is  described  as  being  at  the 
date  of  the  policy,  is  to  be  interpreted  upon  this  presumption.  So,  language  which, 
occurring  in  a  policy  upon  property  from  its  character  and  in  its  ordinary  use  kept  per- 
manently and  continuously  in  one  place  —  as  a  stock  of  merdiandise,  or  machinery  in  a 
building,  or  household  furniture,  or  things  stored  —  might,  perhaps,  be  held  to  limit  the 
risk  to  the  property  while  in  the  place  contained  as  described  by  the  policy,  could  not, 
without  defeating  the  manifest  intention  of  the  parties,  receive  the  same  interpretation 
when  occurring  in  a  policy  upon  entirely  different  property,  the  real  and  beneficial  enjoy- 
ment of  which  forbids  its  being  kept  at  all  times  in  one  place,  such  as  horses,  caniagee, 
farming  machinery,  etc. 

"  The  presumption  we  have  referred  to  bears  not  only  on  the  dauae  describing  the  loca- 
tion of  the  property,  but  also  the  condition  in  reference  to  an  increase  of.  risk.  Hie  con- 
dition  in  this  policy  seems  more  applicable  to  insurance  on  buildings  than  movable  prc^ 
erty.  The  blank  used  was  evidently  such  as  the  company  usually  employed  in  Insuring 
buildings  rather  than  movable  property.  But  although  apparently  more  appUcaUe  to  a 
building  than  to  this  kind  of  property,  it  must  be  given  effect,  if  possible,  in  this  policy. 
As  the  insurer  insures  the  property  while  used  by  the  owner  in  the  ordinary  way,  and  for 
the  ordinary  piu*poses  for  which  the  property  is  kept,  he  assumes  all  the  risk  from  Are 
incident  to  such  use  and  not  merely  that  incident  to  the  property  during  a  part  of  the  time, 
or  while  it  may  be  kept  in  a  particular  place.  In  this  case,  the  mules  were  used  in  culti- 
vating a  particular  farm.  The  policy  covered  them  while  so  used,  and  if  the  risk  might  be  at 
times  greater  in  such  use  than  while  they  might  be  stabled  in  the  bam,  that  greater  risk  I9 
assumed  by  the  company.  The  condition  against  increase  of  risk  refers  to  an  increase 
beyond  that  which  the  company  assumes  —  to  wit,  that  ordinarily  incident  to  the  use  of 
the  mules  in  the  cultivation  of  the  farm.  Whether  tha  risk  was  Increaoed  be^OBd 
that  is  no«i  stated  by  the  court  below  in  its  findings.'* 


State  v.  Kaufman. 

<51  Iowa«  578.) 

Criminal  late  —  consent  to  lets  than  twdve  jurors. 

On  an  indictment  for  forgery,  the  prisoner  is  boand  by  his  conaent  to  be  tried 

by  less  tban  twelve  jurors.'* 

ON  the  trial,  one  of  the  jurors  "being  ill,  with  the  consent  of 
the  defendant  said  juror  was  discharged,  and  with  the  consent 
of  the  defendant  the  trial,  before  eleven  jurors,  was  resumed  and 
concluded  by  the  order  of  the  court. 


» 


^See  State  v.  Warden^  ante^  p.  27. 
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Hedges  S  Alverson  and  J,  W,  Slater,  for  appellant. 
J.  F.  McJunkin,  attomey-generaly  for  the  State. 

Seeyebs,  J.    L    It  is  provided  by  statute  that  'Hhe  jury  con- 
sists of  twelve  men,  accepted  and  sworn  to  try  the  issue.     AH 
qualified  electors  of  the  State    *    *    are  competent  jurors  in  their ' 
respective  counties."    Code,  §§  227,4397.     Both  these  statutory 
provisions  have  equal  force.     If  one  can  be  waived,  so  may  the- 
other.     It  was  said  in   State,  v.  Oroofne,  10  Iowa,  308 :  "  If  the 
defendant  knew,  at  the  time  the  jury  was  sworn,  that  any  of  them 
were  not  qualified  to  act  as  jurors,  he  would  have  waived  his  right 
to  objecfc  thereafter.''    This  decision  was  made  under  the  Code  of 
1851,  but  sections  1630  and  2971  thereof  are  precisely  the  same  as 
sections  227  and  4397  of  the  Code.     That  a  defendant  in  a  crimi- 
nal action,  by  silence,  may  waive  the  benefit  of  a  statutory  provision 
was  clearly  recognized. 

There  are  several  other  decisions  which  recognize  the  same  prin- 
ciple. Hughes  v.  State,  4  Iowa,  554 ;  State  v.  Ostrander,  18  id. 
'435  ;  State  v.  Reid,  20  id.  413,  and  State  v.  Fetter,  25  id.  67.  It 
must  therefore  be  regarded  as  the  settled  doctrine  in  this  State  that 
a  defendant  in  a  criminal  action,  with  the  consent  of  the  State  and 
court,  may  waive  a  statute  enacted  for  his  benefit. 

n.  The  Constitution  provides  that  "the  right  of  trial  by  jury 
shall  remain  inviolate,  *  *  *  but  no  person  shall  be  deprived 
of  life,  liberty  or  property  without  due  process  of  law."  Article  1, 
§  9,  Code,  770.  That  the  jury  contemplated  by  the  foregoing  pro- 
vision should  consist  of  twelve  competent  persons  will  be  conceded. 
The  question  for  determination  is  whether  a  defendant  in  a  crim- 
inal action,  with  the  consent  of  the  State  and  court,  can  waive  the 
foregoing  constitutional  provision  and  is  bound  thereby.  The  first 
impression  would  be,  we  think,  that  a  constitutional  provision 
couJd  be  waived  as  well  as  a  statute.  Both,  in  this  respect,  have 
•equal  force,  and  were  enacted  for  the  benefit  and  protection  of  per- 
sons charged  with  crime.  If  one  can  be  waived,  why  not  the 
other?  A  conviction  can  only  be  legally  obtained  in  a  criminal 
action  upon  competent  evidence  ;  yet  if  the  defendant  fails  at  the 
proper  time  to  object  to  such  as  is  incompetent,  he  cannot  after- 
ward do  so.  He  has  a  constitutional  right  to  a  speedy  trial,  and 
yet  he  may  waive  this  provision  by  obtaining  a  continuance.  A 
plea  of  guilty  ordinarily  dispenses  with  a  jury  trial,  and  il^is  thereby 
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waived.  This,  it  seems  to  us,  effectaally  destroys  the  force  of  the 
thought  that  'Hhe  State,  the  pablic,  have  an  interest  in  tho  pre- 
servation of  the  lives  and  the  liberties  of  the  citizens,  and  will  not 
allow  them  to  be  taken  away  without  due  process  of  law."  The 
same  thought  is  otherwise  expressed  by  Blackstonc,  vol.  4,  p.  189, 
that  '^  the  king  has  an  interest  in  the  preservation  of  all  his  sub- 
jects." 

It  matters  not  whether  the  defendant  is,  in  fact,  guilty  ;  the 
plea  of  guilty  is  just  as  effectual  as  if  such  was  tho  case.    Seasons 
'Other  than  the  fact  that  he  is  guilty  may  induce  a  defendant  to  eo 
plead,  and  thereby  the  State  may  be  deprived  of  the.  services  of  the 
'  citizen,  and  yet  the  State  never  actually  interferes  in  such  case, 
.  and  the  right  of  the  defendant  to  so  plead  has  never  been  doubted. 
lUe  must  be  permitted  to  judge  for  himself  in  this  respect     So 
iin  the  case  at  bar.    The  defendant  may  have  consented  to  be  tried 
l)y  eleven  jurors,  because  his  witnesses  were  then  present,  and  he 
might  not  be  able  to  get  them  again,  or  that  it  was  best  he  should 
be  tried  by  the  jury  as  thus  constituted.    Why  should  he  not  be 
permitted   to  do  so?    Why  hamper  him  in   this  respect?    Why 
restrain  his  liberty  or  right  to  do  as  ho  believed  to  be  for  his  inter- 
est?    Whatever  rule  is  adopted  affects  not  only  the  defendant,  but 
all  others  similarly  situated,  no  matter  how  much  they  may  desire 
to  avail  themselves  of  tho  right  to  do  wliat  the  defendant  desires  to 
repudiate.     We  are  unwilling  to  establish  such  a  rule.    It  may  be 
said  that  if  one  juror  may  be  dispensed  with,  so  may  all  but  one, 
or  that  such  trial  may  be  waived  altogether,  and  the  trial  had  to 
the  court.     This  does  not  necessarily  follow.     It  will  be   timo 
enough  to  determine  such  questions  when  they  arise.    Certain  it  is 
that  the  right  to  dispense  with  one  or  more  jurors  cannot  be  exer- 
cised without  the  consent  of  the  court  and  State,  and  it  may  safely, 
we  think,  be  loft  to  them  as  to  when  or  to  what  extent  it  may  be 
exercised.      We  however  may  remark  without  committing  our- 
selves thereto,  that  it  is  difficult  to  see  why  a  defendant  may  not, 
with  the  consent  of  the  court  and  State,  elect  to  be  tried  by  the 
court    Should  such  become  the  established  rule,  many  changes  of 
venue,  based  on  the  prejudice  of  the  inhabitants  of  the  county 
Against  the  defendant,  might  be  obviated. 

The  authorities  are  not  in  accord  on  the  question  under  discus- 
sion. The  foregoing  views  are  sustained  by  Commonwealth  v.  Dailey, 
2  Gush.  80 ;    Murphy    v.    Commonwealfh,  1    Mete    (Ky.)    365 ; 
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Tyra  v.  Samey  2  id.  1.  The  crimo  charged  in  these  cases  was  a 
misdemeanor^  but  in  the  first  case  this  fact  possessed  no  signifi- 
cance. The  ruling  is  based  on  principle  applicable  to  all  criminal 
actions.  We  are  anable  to  see  how  it  is  possible  to  draw  a  distinc- 
tion in  this  respect  between  misdemeanors  and  felonies^  because 
the  Constitution  does  not  recognize  any  such  distinction. 

The  contrary  conclusion  was  reached  in  Cancemi  y.  People,  18 
N.  Y.  128;  Alien  t.  Slate,  54  Ind.  461 ;  and  Bett  t.  State,  44  Ala. 
393;  &  c,  17  Am.  Bep.  40.  In  neither  of  these  cases  was  the 
question  largely  considered.  Substantially,  they  all  seem  based  on 
the  thought  that  **  it  would  be  a  highly  dangerous  innovation,  in 
reference  to  criminal  cases,  upon  the  ancient  and  invaluable  insti* 
tution  of  trial  by  jury,  and  the  Oonstitntion  and  laws  establishing 
and  securing  that  mode  of  trial,  for  the  court  to  allow  of  any 
number  short  of  a  full  panel  of  twelve  jurors,  and,  we  think, 
ought  not  to  be  tolerated."  Cancemi  t.  People,  before  cited.  This 
would  have  been  much  more  convincing  and  satisfactory  if  we  had 
been  informed  why  it  would  be  ^^  highly  dangerous,"  and  should 
**  not  be  tolerated,"  or  at  least,  something  which  had  a  tendency 
in  that  direction.  For  if  it  be  true,  as  stated,  it  certainly  would 
not  be  difficult  to  give  a  satisfactory  reason  in  support  of  the 
strong  language  used. 

In  Bullard  v.  State,  38  Tex.  504;  s.  c,  19  Am.  Bep.  30,  247,  the 
verdict  was  rendered  by  thirteen  jurors.  It  was  set  aside.  But  it 
does  not  appear  whether  or  not  the  defendant  had  any  knowledge 
antii  after  the  verdict  there  was  that  number  of  jurors. 

In  WxUiams  v.  State.  12  Ohio  St.  622,  a  jury  trial  was  waived, 
and  the  defendants  were  found  guilty  by  the  court.  On  appeal  the 
attorney-general  submitted  to  a  reversal  on  the  ground  that  a  jury 
trial  could  not  be  waived.  The  case  was  disposed  of  by  the  court 
in  a  single  line,  by  saying  such  was  the  opinion  of  the  court.  It 
is  evident  the  case  was  not  very  elaborately  considered. 

The  following  cases  hold  that  a  trial  by  jury  cannot  be  waived 
and  the  same  take  place  before  the  court.  Bond  v.  State,  17  Ark. 
290;  People  v.  Smith,  3  Mich.  193;  League  v.  State,  36  Md.  269. 

The  Constitution  of  this  State  provides  that ''in  all  criminal 
prosecutions  •  •  •  \^q  accused  shall  have  the  right 
•  *  *  to  be  confronted  with  the  witnesses  against  him.'' 
Article  1,  §  10,  Code,  770.  In  State  v.  PoUon,  29  Iowa,  133,  ''  it 
was  agreed  in  open  court  between  the  district  attorney  and  counsel 


la  IOWA, 

Angell  ▼.  Johnson. 


of  defendant^  in  the  presence  of  the  defendant  and  of  the  jury, 
that  in  order  to  save  time  and  facilitate  the  trial  of  the  cause  the 
testimony  taken  upon  the  former  trial  should  be  read  to  the  jury 
as  a  substitute  for  the  oral  testimony  of  the  witnesses  in  court"  A 
conviction  followed,  which  was  held  to  be  right,  and  that  the  con- 
stitutional provision  was  a  personal  right  and  in  no  manner  affected 
the  jurisdiction  of  the  court,  and  that  it  might  be  waived* 

This  decision  in  principle  is  identical  with  the  case  at  bar.  If 
one  constitutional  provision  may  be  waived,  why  not  anothei:? 
The  one  is  no  more  binding  and  obligatory  than  the  other.  Both 
are  equally  important. 

III.  No  exceptions  were  taken  to  the  instructions,  but  in  the 
motion  for  a  new  trial  it  was  objected  that  the  verdict  was  not  sup- 
ported by  the  evidence.  If  the  jury  believed  the  witness  Collins, 
and  they  must  have  done  so,  the  conviction  was  undoubtedly  right. 
Both  the  District  Court  and  jury  have  passed  on  the  sufficiency  of 
the  evidence,  and  the  story  told  by  Collins  is  not  so  improbable  as 
to  justify  us  in  disbelieving  him. 

Certain  objections  were  made  on  the  tnal  to  the  admission  of 
evidence.  These  are  not  pressed  in  argument  of  counsel.  But  as 
is  our  duty,  we  have  examined  them,  and  fail  to  find  they,  or  any 
of  them,  are  well  taken. 


Affirmed* 


Akgell  v.  Johnsok. 

(51  Iowa,  OSS.) 
Exemption  —  waiver  —  estoppel. 

One  who  sees  his  exempt  propertj  levied  on  and  mftkes  no  objection,  bat  being' 
advised  of  his  right,  permits  it  to  be  taken,  waives  his  right  and  is  estop- 
ped from  asserting  it  afterward.* 

ACTION  to  recover  an  organ  levied  on  by  defendant^  a  constable. 
The  opinion  states  the  facts.    The  plaintiff  had  judgment 
below. 

Jf.  P.  Hathaway y  for  appellant 
Brown  £  Wellington^  for  appellee. 


*To  same  effect,  Bnnon   v.  Leilch  (00  Ala.  813),  81  Am.  Bep.  IS,  and  note,  44 ;  birt 
tonlra^  Vanderhoni  t.  Bacon  (86  Mloh.  000),  81  Am.  Bep.  888. 


DECEMBER  TERM,  1879.  ]53 

AngeH  ▼.  Johnson. 

Sksyebs,  J.  There  was  eTidenee  tending  to  show  that  the 
plaintiff,  although  present,  and  folly  advised  in  the  premises,  at 
the  time  the  levy  was  made,  did  not  claim  the  organ  to  he  exempt 
from  the  levy.  The  constable  testified  that  he  made  the  levy 
because  no  claim  of  exemption  was  made.  The  defendants  asked 
the  court  to  instruct  the  jury,  that  *^  to  entitle  the  judgment  debtor 
to  insist  that  property  shall  not  be  taken  under  execution^  because 
the  law  exempts  it»  he  must  claim  the  exemption  at  the  time  of  the 
levy.  If  he  acquiesces^  makes  no  claim,  though  present,  neglects 
to  assert  his  rights  then,  and  voluntarily  surrenders  the  property, 
he  will  be  estopped  from  afterward  asserting  the  exemption/'  This 
instruction  was  refused. 

In  SMe  ex  rA.  Haven  v.  Meloffue,  9  Ind.  196,  it  is  said, ''  the 
exemption  is  a  personal  right  which  the  debtor  may  waive  or  claim 
at  his  election." 

The  finding  of  the  referee  in  Rieharde  v.  Hainee,  30  Iowa,  574, 
was  that ''  the  property  seized  was  delivered  to  the  sheriff  by  Haines 
without  making  any  claim  that  it  was  exempt  from  execution," 
and  it  was  held  that  Haines  could  not  afterward  insist  on  such 
right  The  language  of  the  statute  is  that  the  debtor  ''may  hold 
exempt  from  execution  "  certain  specified  property.    Code,  §  3072. 

We  are  of  tho  opinion  the  debtor  cannot  stand  by,  see  and  know 
the  levy  is  about  to  be  made,  and  afterward  claim  the  exemption. 
He  must  at  the  time,  in  some  manner,  indicate  to  the  officer  his 
purpose  to  claim  the  property  as  exempt  That  the  exemption  is 
personal  there  can  be  no  doubt  That  it  may  be  waived  is  equally 
clear.  By  making  the  levy  the  officer  incurs  responsibility,  and 
expenses  are  incurred.  This  can  be  avoided  if  the  claim  is  made 
before  the  levy. 

The  instruction  should  have  been  given.  It  is  not  insisted  by 
counsel  for  the  appellee  that  tho  instruction  should  have  been  in 
any  respect  qualified,  or  that  it  is  not  applicable,  but  that  it  is  not 
the  law.  It  being  insisted  that  there  is  a  difference  between  volun- 
tary surrender  of  the  property  and  an  acquiescence  in  the  levy  and 
taking  possession  by  the  officer,  the  only  distinction  is  that  the  one 
is  active  and  the  other  passive.  The  same  results,  however,  follow 
both  and  they  are  equally  within  the  law  of  estoppeL 

Bevereed, 
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Calwbll  V.  City  of  Boonb. 

.(51  Iowa,  e87.) 

Municipal  corporcaian  — liability  for  iffrongful  act  of  police, 

A  citj  is  not  liable  for  the  wrongful  act  of  its  police  in  the  enforcement  of 
police  regulations,  and  cannot  become  liable  bj  ratification.* 

*         

ACTION  for  assault  and  battery,  etc.  The  petition  alleged 
that  Batcher  was  the  deputy  marshal  of  the  defendant  city, 
and  as  such  discharged  a  revolver  at  him,  struck  him  with  a  police- 
man's billy,  and  arrested  and  handcuffed  him,  under  pretense  of 
enforcing  an  ordinance  of  the  city,  providing  for  the  punishment 
of  persons  being  drunk  upon  the  streets  of  the  city  to  the  annoy- 
ance of  the  citizens;  that  the  plaintiff  was  not  drunk,  as  the 
defendant  well  knew;  that  nevertheless  the  defendant  ratified  tho 
acts  of  the  deputy  marshal  and  caused  the  plaintiff  to  be  impris- 
oned, and  maliciously  and  without  probable  cause  prosecuted  him 
for  the  alleged  offense,  of  which  offense  he  was  finally  acquitted. 
The  defendant  demurred.     The  court  sustained  the  demurrer. 

Holmes  £  Reynolds  and  0.  C.  CoU^  for  appellant. 

Henderson  &  Hall  and  /.  JV.  Kidder,  for  appellee. 

Adams,  J.  The  police  regulations  of  a  city  are  not  made  and 
enforced  in  the  interest  of  the  city  in  its  corporate  capacity,  but  in 
the  interest  of  the  public.  A  city  is  not  liable,  therefore,  for  the 
acts  of  its  officers  in  attempting  to  enforce  such  regulations.  The 
question  involved  in  this  case  arose  in  Buttrich  v.  City  of  Lowell, 
1  Allen,  172.  Bigelow,  C.  J.,  said:  "Police  officers  can  in  no 
sense  be  regarded  as  the  agents  or  servants  of  the  city.  Their 
duties  are  of  a  public  nature.  Their  appointment  is  devolved  on 
cities  and  towns  by  the  legislature,  as  a  convenient  mode  of  exer- 
cising a  function  of  government;  but  this  does  not  render  them 
liable  for  their  unlawful  or  negligent  acts; "  following  Hafford  v. 
Oity  of  New  Bedford,  16  Gray,  297.  The  same  doctrine  was  held 
in  Town  of  Odell  v.  Schroeder,  68  111.  353.  See,  also,  as  tending 
to  support  it,  Ogg  v.  City  of  Lansing,  35  Iowa,  495;  s.  a,  14  Am. 

*To  same  effect,  Burck  ▼.  Hardwick  (90  Oratt.  94),  88  Am.  Bep. 
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Rep.  499;  Partheo  v.  C%  of  Lezingtony  13  B.  Monr.  559;  EUiott  v. 
City  of  Philadelphiay  75  Penn.  St.  347. 

It  is  contended,  however,  that  if  a  city  i8  not  liable  in  the  first 
instance  for  tho  illegal  acts  of  its  officers  in  enforcing  a  police 
regnlalion,  it  may  become  liable  by  ratification.  But  a  city  has  no 
power  to  authorize  a  police  officer  to  commit  an  unlawful  act,  and 
what  it  cannot  do  directly  it  cannot  do  indirectly  by  ratification. 
The  same  consideration  disposes  of  the  allegation  that  the  deputy 
maFshal  was  an  unfit  person  for  the  office,  as  the  city  knew.  His 
illegal  acts  could  not  become  the  acts  of  the  city.  « 

We  think  that  the  demurrer  was  properly  sustained. 

Affinmd. 


G^SS]S 


IN  THE 


SUPREME  COURT 


OF 


KANSAS. 


Thokas  y.  Woodkah. 

CB8  KaDS.  2170 
Ir^unetian — aequieseenee  —  uloppeL 

An  injunetlon  against  the  diversion  and  damming  of  water  will  not  be  granted 
where  the  complainant  has  delayed  proceeding  for  two  years  after  acqoirlng 
knowledge  of  the  injury,  and  the  daw  meanwhile  has  been  twice  rebuilt, 
and  the  injunction  would  work  great  damage  to  the  defendant. 

SUIT  to  remove  and  enjoin  the  rebuilding  of  a  dam.    The  find- 
ings of  fact  were  as  follows. 

1.  The  plaintiff  owns  a  small  body  of  land,  upon  which  he  has 
placed  valuable  improvements,  and  which  he  occupies  as  a  home 
for  himself  and  family.  He  purchased  the  place  m  the  year  1873, 
and  has  ever  since  that  time  continued  to  reside  upon  it,  and  has 
been  at  considerable  pains  and  expense  to  make  it  a  desirable  home. 
It  consists  of  several  acres  of  valuable  land,  upon  the  east  bank  of 
the  Little  Arkansas  river,  about  one  mile  from  its  confluence  with 
the  Arkansas  river,  and  is  within  the  city  limits  of  the  city  of 
Wichita,  a  city  of  the  second  class,  containing  a  population  ol 
several  thousand  persons. 

2.  In  the  spring  of  1874,  Wheeler  &  Shutz  commenced  the  erec- 
tion of  a  flouring  mill  on  Ghisholm  creek,  a  small  stream  about  one- 
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half  mile  east  of  Wichita.  Gbisholm  creek  empties  into  the 
Arkanas  river  seyeral  miles  below  the  mouth  of  the  Little  Arkansas. 
Wheeler  &  Shatz  laid  the  foundation  of  the  mill  and  dug  a  trench 
from  the  Little  Arkansas  to  Chisholm  creek,  in  the  spring  and 
summer  of  1874,  and  also  commenced  the  erection  of  a  dam  across 
the  Little  Arkansas  at  and  below  the  point  where  the  trench  touched 
the  east  bank  of  the  Little  Arkansas,  the  purpose  of  which  dam  and 
trench  was  to  divert  the  water  of  the  Little  Arkansas  river  into 
Chisholm  creek,  to  be  used  for  a  water-power  with  which  to  run 
the  mill.  The  dam  was  located  several  miles  (about  five)  above  the 
plaintiffs  premises. 

3.  In  the  mean  time,  Wheeler  &  Shutz  commenced  proceedings 
under  the  mill-dam  act,  to  obtain  the  right  to  erect  said  dam,  and 
to  divert  the  water  of  the  Little  Arkansas  into  Chisholm  creek. 

4.  The  petition  for  the  appointment  of  the  commissioners  was 
presented  to  the  judge  of  the  13th  judicial  district  of  the  State  of 
Kansas,  and  of  the  District  Court  of  the  county  in  which  the  dam 
and  mill  were  located,  on  the  23d  day  of  May,  1874. 

o.  The  petition  set  forth,  that  Wheeler  &  Shutz  were  the  owners 
of  the  land  upon  which  the  proposed  mill  was  to  be  erected  ;  that 
the  proposed  dam  across  the  Little  Arkansas  river  .would  not 
exceed  two  feet  in  height  The  petition  also  gave  the  names  of 
the  persons  owning  land  to  be  affected  by  the  erection  of  the  dam, 
including  the  name  of  tho  plaintiff,  and  also  designated  the  point 
at  which  the  dam  would  be  built  and  that  the  purpose  was  to 
divert  a  portion  of  the  waters  of  tho  Little  Arkansas.  On  the  day 
the  petition  was  presented,  commissioners  were  appointed  by  said 
jadge,  in  accordance  with  chapter  66  of  the  Qeneml  Statutes  of 
the  State  of  Kansas.  The  commissioners  qualified  and  proceeded 
to  discharge  their  duties,  and  the  plaintiff  was  duly  notified  of  the 
time  and  place  of  their  meeting  to  assess  damages  in  the  premises, 
and  on  the  4th  of  September  following,  the  commissioners 
completed  their  report,  and  on  the  9th  of  the  same  month  their 
report  was  duly  filed  with  the  district  clerk  of  the  proper  county. 

6.  No  appeal  was  taken  from  the  assessment  of  damages  in  their 
proceedings.  The  dam  was  erected  and  trench  dug,  and  tho  erec* 
tion  of  the  mill  building  commenced,  before  the  filing  of  said 
report. 

7.  Tho  diagram  hereto  attached  shows  the  location  of  the  dam 
and  trench,  and  mill  and  Woo<lman's  premises,  tiie  Little  Arkan- 
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Bas  and  Big  Arkansas    and  Ghisholm  creek,   and    the  city  of 
Wichita. 

8.  On  Jane  13, 1875,  Wheeler  &  Shntz  sold  a  one-third  interest 
in  the  mill  property  to  Philip  Sipe.  On  February  10,  1876, 
Wheeler,  Shutz  &  Sipe  sold  the  mill  property  to  the  defendant  W. 
A.  Thomas,  and  on  the  same  day  Thomas  sold  a  one-third  interest 
to  J..  C.  Fraker,  and  a  like  interest  to  £.  L.  Wheeler.  The  consid- 
eration of  the  sale  to  Thomas  was  the  sum  of  $22,000.  After 
Thomas,  Wheeler  &  Fraker  became  the  owners  of  the  property, 
they  expended  $7,000  in  improyements  upon  it,  and  operated  the 
mill  until  the  18th  day  of  September,  1876,  when  Fraker  sold  to 
J.  R  Mead,  in  trust  for  the  creditors  of  the  First  National  Bank  of 
Wichita,  and  Mead  conveyed  to  H.  B.  Cullum,  receiver  of  the  bank, 
and  Cullum  to  the  defendant  Ellis.  The  interests  of  Thomas  and 
Wheeler  were  sold  under  judicial  sale,  and  Ellis  purchased  and 
now  owns  two-thirds  of  the  property,  and  Lewis  purchased  the 
other  third.  The  building  of  the  mill  and  appurtenances  cost 
about  $30,000. 

9.  Wheeler  &  Shutz  erected  a  dam  across  the  Little  Arkansas 
river  to  the  height  of  five  and  one-half  feet,  and  it  has  been  kept 
and  maintained  to  that  height  since  it  was  first  erected. 

10.  It  has  been  washed  out  three  times,  and  again  built,  and  is 
now  to  the  height  of  four  and  one-sixth  feet 

13.  The  dam,  as  constructed  and  maintained,  diverts  at  least 
half  of  the  water  of  the  Little  Arkansas  river  from  the  natural 
channel  into  Ghisholm  creek. 

14.  The  effect  of  this  diversion  upon  the  stream  below  the  dam 
is  to  cause  the  accumulation  of  sand  bars  at  the  mouth  of  the  river, 
by  which  the  water  becomes  sluggish.  Without  the  dam  there  is 
at  all  times  a  current  of  clear,  pure  water.  The  current  being 
impeded,  as  above  described,  caused  a  kind  of  grass  to  grow  from 
the  bottom  to  the  top  of  the  stream,  which,  at  times,  becomes  very 
thick  and  rank,  and  as  it  decays,  becomes  offensive  to  the  smell, 
and  makes  the  water  nasty  and  unfit  to  bathe  in.  Adjoining  and 
near  the  premises  of  the  plaintiff,  the  Little  Arkansas  river,  in  its 
natural  state,  is  wide  and  deep,  making  a  large  body  of  water, 
which  is  particularly  subject  to  the  accumulation  and  growth  of 
this  grass,  but  when  the  waters  up  the  river  are  allowed  to  run  in 
their  natural  channel  the  grass  does  not  grow  in  this  pool,  and  it 
was  never  known  to  grow  there  before  the  erection  of  the  dam 
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The  odor  arising  from  the  grass  at  times  becomes  exceedingly  offen. 
DTe  to  the  plaintiff  and  his  family,  and  to  any  one  passing  near 
the  hank  of  the  riyer. 

15.  The  building  of  this  dam  was  a  matter  of  general  notoriety 
among  the  people  of  the  city  of  Wichita  and  vicinity,  and  the 
defendant  knew,  from  general  ramor,  that  it  was  to  be  built,  and 
the  purposes  for  which  it  would  be  used  ;  but  did  not  know,  and 
had  no  reason  to  believe,  that  it  would  cause  the  grass  to  grow, 
and  make  the  water  and  the  atmosphere  offensive,  as  it  has. 

16b  Before  Thomas  purchased,  he  had  a  casual  conversation  with 
the  plaintiff,  in  which  he  told  the  plaintiff  that  he  intended  to  pur- 
chase the  mill  property,  and  put  it  in  good  running  order.  The 
plaintiff  made  no  special  objection  at  the  time  or  afterward.  At 
this  time  Woodman  knew  the  height  of  the  dam,  and  its  effect  upon 
the  stream. 

17.  Woodman  never  gave  any  express  consent  to  the  erection  of 
the  dam,  nor  to  the  purchase  by  Thomas. 

18.  It  was  a  matter  of  general  notoriety  that  Woodman  objected 
to  the  diversion  of  the  water  of  the  Little  Arkansas  river  into 
Chisholm  creek  above  his  premises,  he  having  written  articles  and 
had  them  publishecl  in  the  city  papers,  setting  forth  his  objections. 
The  articles  were  written  after  the  purchase  by  Thomas. 

19.  Thomas  swears  that  when  he  told  Woodman  that  he  intended 
to  purchase  the  mill  property,  he  also  said  that  he  intended  to 
spend  several  thousand  dollars  in  the  improvement  of  the  same, 
and  that  Woodman  expressed  his  satisfaction  thereat,  and  said  that 
he  was  glad  that  some  one  with  the  requisite  capital  was  going  to 
take  hold  of  the  property  and  make  it  a  paying  investment  Wood- 
man  swears  that  he  has  no  recollection  of  the  conversation,  and 
denies  expressly  that  he  expressed  himself  as  pleased.  On  the  other 
hand,  he  swears  that  he  always  objected  to  the  use  of  the  water- 
power,  and  whenever  he  said  any  thing  about  the  subject  he  always 
urged  that  some  one  with  the  requisite  capital  take  hold  of  the  prop- 
erty and  run  it  by  steam  power.  Prom  this  testimony,  in  the 
light  of  the  other  testimony  in  the  case,  the  court  cannot  find  that 
Woodman  gave  any  express  consent  to  Thomas  to  use  the  water- 
power  in  running  the  mill,  and  the  court  cannot  find  that  the  con- 
versation was  of  such  a  character  as  to  leave  Thomas  to  believe  that 
Woodman  had  no  objections  to  the  diversion  of  the  waters  of  the 
little  Arkansas  river,  for  the  purpose  of  a  water-power. 
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21.  The  Little  Arkansas  river  runs  througli  lands  which  are  ud- 
ilcrlined  with  a  mixture  of  sand  and  gravel,  through  which  the  water 
percolates,  by  which  the  channel  below  the  dam  is  fed ;  and  hence 
there  is  at  an  ordinary  stage  of  water  a  current  in  the  river  below 
the  dam,  but  the  current  is  very  much  impeded  and  more  or  less 
sluggish,  and  especially  so  whore  the  river  passes  through  and  by 
the  premises  of  the  plaintiff;  and  it  is  by  reason  of  this  that  the 
channel  becomes  clogged  with  sand  bars,  especially  at  the  month 
of  the  river,  and  more  especially  when  the  Big  Arkansas  river  rises 
without  a  corresponding  rise  in  the  little  river. 

22.  The  plaintiff  in  the  fall  of  L876  visited  the  dam  when  it  was 
five  feet  high,  and  walked  across  the  same.  The  dam  was  after- 
ward washed  out  and  rebuilt  twice  to  the  same  height. 

23.  If  the  owners  of  the  mill  are  compelled  to  abandon  the  dam 
on  the  Little  Arkansas,  the  waters  of  Chisholm  creek  will  be  valne- 
Icss  as  a  water-power. 

24.  The  mill  machinery  is  so  constructed  that  it  may  be  operated 
by  steam  power,  in  which  case  the  owners  would  be  subjected  to  a 
considerable  loss  and  expense. 

25.  The  plaintiff  never  commenced  any  action  to  restrain  the 
building  or  maintaining  of  said  dam  and  the  diversion  of  the  water 
from  the  Little  Arkansas,  until  he  commenced  this  action. 

26.  Before  Thomas  purchased  the  property,  he  took  legal  advice 
as  to  the  validity  of  the  proceeding  to  obtain  the  right  to  divert 
the  water  from  the  Little  Arkansas  river,  and  was  advised  that  the 
proceedings  were  valid.  He  believed  this  advice  was  correct,  and 
gave  him  the  right  to  divert  the  water. 

27.  The  plaintiff  discovered  that  the  dam  caused  the  water  to 
stagnate  and  the  grass  or  moss  to  grow,  as  above  stated,  in  the 
summer  of  1876. 

28.  When  the  river  is  swollen  by  heavy  rains,  no  inconvenienoe 
results  to  the  plaintiff,  and  if  any  grass  has  grown  in  the  water  it 
is  washed  out  by  high  water,  and  the  channel  remains  pure  and 
abundant  until  the  water  subsides  to  an  ordinary  stage,  and  suffi- 
cient time  elapses  with  low  water  to  enable  the  grass  to  grow  again. 

29.  In  the  trench  or  race-way  there  is  a  water  gate  which,  when 
open,  lets  the  water  through  Chisholm  creek  and  to  the  mill,  but 
when  closed  shuts  off  the  water  from  Chisholm  creek,  and  at  the 
time  the  channel  of  the  river  13  fuller  and  the  current  stronger  than 
when  the  water  gate  is  open.     This  has  the  effect  to  impede  the 
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growth  of  the  grass,  and  as  there  will  naturally  be  frequent  occa- 
sion to  shut  down  the  water  gate,  and  as  there  are  frequent  freshets 
which  swell  the  riyer,  the  water  of  the  river  below  the  dam  will 
generally  be  i)are  and  sufficiently  abundant  to  prevent  any  incon- 
Tenience  to  the  plaintiff,  but  there  is  a  probability  at  any  time  of  a 
recurrence  of  the  conditions  which  will  cause  an  inconvenience 
and  loss  of  comfort  to  the  plaintiff  and  a  depreciation  of  the  value 
of  his  property,  by  reason  of  its  proximity  to  the  river  bank,  all 
this  resulting  from  the  stagnation  of  the  water,  the  growth  and 
decay  of  the  grass,  as  has  been  above  described. 
The  court  made  the  following  conclusions  of  law: 

1.  The  plaintiff  is  entitled  to  have  the  waters  of  the  Little 
Arkansas  river  run  in  its  natural  channel  upon  his  premises  and 
he  is  entitled  to  all  the  water,  and  there  is  no  law  of  this  State  by 
which  he  may  be  deprived  thereof,  without  his  agreement  or  laches. 

2.  The  owner  of  land  upon  which  there  is  a  stream  of  water, 
who  without  objection  sees  another  divert  the  water  from  his  prem- 
ises for  manufacturing  purposes,  and  knows  that  such  person  is 
expending  large  sums  of  money  in  the  erection  of  buildings,  works 
and  machinery,  which  will  be  comparatively  of  little  value  without 
the  water  so  diverted,  such  owner,  by  his  acquiescence,  is*  held  to 
lose  his  right  to  the  water,  and  will  not  afterward  be  permitted  to 
assert  and  maintain  such  right,  so  as  to  occasion  great  loss  to  the 
party  so  using  the  water. 

3.  This  rule  extends  to  cases  where  the  results  of  the  diversion 
of  the  water  are  natural,  direct  and  necessary,  and  does  not  exteud 
to  cases  in  which  the  results  were  unforeseen,  and  could  not  hj  eaU 
culated  upon  with  reasonable  certainty.  In  this  case  the  couri;  finds 
that  while  Woodman  was  charged  with  notice  of  the  ever/chn  of  the 
dam,  and  that  the  purpose  was  to  divert  the  water  of  the  Little 
Arkansas  from  its  natural  channel,  owing  to  the  peculiarities  of 
the  channel,  the  formation  of  the  surroundinjr  country,  and  the 
percolation  of  the  water  through  the  under  s^^rata  of  sand  and 
gravel,  he  could  not  calculate  with  any  degree  of  certainty  what 
amount  of  water  would  be  diverted,  nor  ccaid  he  foresee  that  the 
grass  would  grow  and  fill  the  wat^r,  and  ^iCoay,  and  make  his  prem- 
ises undesirable. 

4«  The  owner  of  the  land  may  also  W^  his  right  to  the  water  by 
lapse  of  time,  if  he  fails  in  due  timo  co  assert  his  right,  by  which 
third  persons  are  induced  to  invesf  money,  in  the  reasonable  belief 
Vou  XXXIII  — 21 
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that  uo  such  right  will  ever  be  asserted.  It  is  for  the  court  to 
determine  whether,  from  all  the  circumstances^  it  would  be  inequi- 
table and  unjust  to  allow  the  assertion  of  such  right,  and  this  is  a 
question  addressed  largely  to  the  judicial  conscience  and  discretion 

5.  In  this  case  the  court  finds  that  Woodman  has  not  unreason- 
ably delayed  the  beginning  of  his  action.  It  could  not  have  been 
fairly  presumed  at  the  time  Thomas  and  Ellis  and  Lewis  and  Parker 
purchased  the  mill  that  Woodman  had  abandoned  his  right  It 
may  fairly  be  presumed,  from  all  the  circumstances,  that  the  delay 
was  for  the  purpose  of  investigation  and  trial,  in  order  to  determine 
whether  his  injuries  were  such  as  to  entitle  him  to  relief  in  a  court 
of  equity. 

6.  The  court  concludes  that  Woodman  is  entitled  to  the  relief 
demanded,  and  the  defendants  will  be  perpetually  enjoined  from 
maintaining  the  dam  complained  of,  and  from  diverting  the  water 
of  the  Little  Arkansas,  as  charged  in  the  petition. 

The  plaintiff  had  judgment  below. 

H.  G.  Ruggles,  for  plaintiffs  in  error. 

Sluss  <&  Hatton,  for  defendant  in  error.  The  facts  as  proved  and 
admitted  by  the  pleadings  do  not  disclose  the  existence  of  a  single 
one  of  the  essential  elements  of  an  estoppel.  Flower  v.  Elwood^  66 
III.  447 ;  Bigelow  on  Estoppel,  480  ;  8  Eans.  189. 

Nearly,  if  not  quite,  all  of  the  authorities  cited  on  behalf  of 
plaintiffs  in  error  are  based  upon  such  a  case  as  where  one  man, 
having  an  interest  in  land,  stands  by  and  sees  another,  who  makes 
a  bona  fide  claim  to  the  same,  expend  money  in  the  improvement 
of  such  land,  in  ignorance  of  the  rights  of  the  other.  We  find  no 
case  holding  that  one  making  such  improvements  toith  knowledge 
of  the  rights  or  claim  of  another  can  invoke  an  estoppel  in  his 
favor.  The  rule  is,  that  there  is  no  estoppel  in  such  case.  One 
who  makes  expenditures,  with  the  knowledge  that  another  has  or 
claims  a  right  to  the  property,  makes  such  expenditures  at  his 
peril.     There  is  not  a  case  cited  which  fits  the  facts  of  this  case. 

The  point  is  made,  that  the  defendant  in  error  Is  estopped  to 
maintain  this  action  by  reason  of  his  l(ickes  in  bringing  it  What 
would  be  unreasonable  delay  in  such  a  case  is  a  question  princi- 
pally of  fact  The  court  below  found  that  under  the  circumstances 
of  this  case.  Woodman  was  not  chargeable  with  unreasonable  delay 
Ln  bringing  his  action.     Unless  the  facts  are  such  as  to  enable  this 
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ooart  to  say  that  it  is  clear  that  the  court  below  erred,  the  finding 
upon  this  point  shoald  not  be  disturbed* 

HoRTOK,  C.  J.  In  our  view  of  this  case^  owing  to  the  conduct 
of  the  defendant  in  error,  it  is  unnecessary  to  decide  what  rights 
the  original  proprietors  of  the  flouring  mill  obtained  under  the  con-^ 
demnation  proceedings^  instituted  by  them  in  1874,  for  the  pur^ 
poee  of  diverting  water  from  the  Little  Arkansas  river  into  Chis-- 
holm  creek,  or  to  construe  §  1,  ch.  66,  Gomp.  Laws  1879,  relating 
to  the  turning  of  an  adjacent  stream  or  spring  into  another  stream* 
This  leaves  only  one  question  for  our  determination  :  Whether 
the  defendant  in  error  is  estopped  by  his  silence  and  acquies- 
cence in  the  construction  and  continuance  of  the  dam  and 
race-course  in  controversy,  from  obtaining  the  interference  of 
a  court,  sitting  as  a  court  of  equity,  in  his  behalf  as  prayed 
for  by  him  in  his  petition?  In  brief,  whether  said  defend- 
ant in  error  has  by  hiches,  or  his  own  acts,  deprived  himself  of  the 
right  to  ask  equitable  relief?  The  trial  court  in  its  conclusions  of 
law  fully  recognizes  the  doctrine  that  the  owner  of  land  may  lose 
his  right  to  the  flow  of  water  in  its  natural  channel  upon  his 
premises,  by  permitting  others  to  expend  large  sums  of  money  in 
diverting  the  water  for  manufacturing  purposes,  and  failing  to 
commence  his  opposition  when  he  could  have  done  so  with  justice. 
An  attempt  is  made,  however,  to  except  this  case  from  the  general 
rale,  on  the  theory  that  where  the  results  of  the  diversion  are 
unforeseen,  and  cannot  be  calculated  with  reasonable  certainty,  the 
rale  is  not  applicable.  It  may  be  true,  that  what  a  person  has 
acquiesced  in  the  erection  of  certain  works  diverting  water  from 
its  natural  flow  upon  his  premises  under  an  erroneous  opinion,  and 
in  ignorance  of  the  consequences  to  him,  that  he  is  not  afterward 
estopped  from  all  remedy,  if  at  a  subsequent  period  he  sustain 
serious  injury,  unforeseen  when  the  works  were  commenced. 
Generally,  a  mistake  of  fact  is  not  binding  upon  one  who  acts 
in  ignorance  of  the  real  condition  of  affairs  ;  but  if  all  the  parties 
are  equally  mistaken  in  the  resultant  consequences,  another 
important  principle  at  once  enters  into  the  consideration  of  such 
in  the  courts,  which  is :  Can  the  parties  be  placed  in  ex- 

tly  the  same  situation  as  they  were  in  when  the  first  act 
was  done  by  one  side  and  acquiesced  in  by  the  others  ?  If  that 
cannot  be  done,  a  court  of  equity  will  weigh  the  hardships  ot 
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the  case,  the  justice  or  the  injustice  of  stopping  such  diversion, 
■And  will  grant  or  refuse  orders  of  injunction  or  for  abatement 
;3ks  shall  be  most  in  consonance  with  the  equities  of  all  the 
parties.  If  possible,  the  inconveniences  of  the  parties  will  be 
regarded;  and  to  balance  these  inconveniences  and  the  injuries  of 
parties  thus  acting  toward  each  other,  when  inconveniences  and 
^injuries  unexpectedly  ensue,  equity  will  generally  decline  to  inter- 
fere  on  either  side,  but  leave  the  parties  to  their  legal  rights  and 
•  their  legal  liabilities.  In  a  legal  action,  dami^s  may  bo  recover- 
•Able,  in  many  cases,  when  the  laches  of  a  party  deprives  him  of  the 
Tight  to  the  interposition  of  equity  in  his  behalf.  If  we  afisnme 
that  the  defendant  in  error  acquiesced  in  the  construction  of  the 
dam,  race-course  and  mill,  in  ignorance  of  the  ultimate  conse- 
<qnences,  we  must  also  assume  that  the  original  proprietors  of  the 
snill  were  equally  ignorant;  in  other  words  that  neither  kuAw  the 
injurious  consequences  of  the  diversion  of  the  water  into  Chisholm 
creek,  and  therefore,  as  both  parties  were  equally  mistaken,  and 
cannot  be  placed  in  exactly  the  same  situation  as  they  were  origin- 
;ally  in,  equity  ought  not  to  interfere  on  either  side,  but  leave  the 
2)artics  to  their  legal  rights  and  liabilities.  The  conclusion,  there- 
fore, of  the  trial  court,  was  erroneous,  in  holding  that  the  plaint- 
iffs in  error  should  be  restrained  from  maintsuning  their  dam  upon 
the  Little  Arkansas,  and  from  diverting  the  water  therefrom,  not- 
withstanding the  acquiescence  and  delay  of  the  defendant  in  error, 
on  the  ground  that  such  acquiescence  and  delay  were  no  bar  to 
the  interposition  by  injunction  and  like  orders,  in  view  of  the 
unforeseen  consequences  arising  from  the  grass  growing  and  decay- 
ing in  the  river.  The  findings  of  fiict  show  that  if  the  orders  of 
the  trial  court  are  executed,  the  waters  of  Chisholm  creek  will  be 
valueless  as  a  water-power,  the  dam  and  race-course  will  become 
useless,  and  that  the  mill  must  bo  run  by  steam,  if  run  at  all, 
which  will  cause  loss  and  expense.  Under  these  orders,  all  the 
Joss  would  be  thrown  upon  the  plaintiffs  m  error.  This  would  be 
greatly  inequitable,  considering  the  action  of  the  defendant  in 
error. 

Further,  the  conclusion  of  the  court,  set  forth  in  the  findings  of 
law,  to  the  eff(*ct  that  the  defendant  in  error  was  not  guilty  of 
unreasonable  delay  in  bringing  his  suit  is  not  sustained  by  the 
findings  of  fact.  By  these  findings,  it  appears  that  in  the  summer 
«f    1876   he  knew  the  full  consequences  to  his  premises  of  the 
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diTersion  of  the  water  from  the  Little  Arkansas  river,  and  in  the> 
tall  of  that  year  visited  and  walked  across  the  dam.  Thereafter 
he  conld  not  plead  ignorance  of  the  real  facts  in  the  case.  Yet  h& 
permitted  the  dam  in  the  river  to  he  twice  rehnilt  to  the  same 
height,  after  the  fall  of  1876,  and  made  no  serious  objection.  H& 
waited  till  March,  1878,  to  commence  any  legal  opposition,  and 
therefore,  in  our  opinion,  has  been  guilty  of  improper  delay  in 
applying  to  the  court  for  equitable  interference  in  his  behalf.  H& 
has  acted  in  such  a  manner  as  estops  him  from  the  assertion  of  any 
right  to  the  interposition  of  a  court  of  equity.  Whether  he  has 
also  deprived  himself  by  his  conduct  of  all  legal  remedies,  we  neecl 
not  now  decide.  The  conclusions  we  have  reached  dispose  finally 
of  this  case.  Bankart  v.  Houghton,  27  Beav.  245;  Birminghafr^ 
Canal  Co.  v.  Lloyd,  18  Ves.  515;  Slieldon  v.  Rockwell,  9  Wis.  166; 
Tichenor  v.  Wilson,  8  N.  J.  Eq.  197;  Burden  v.  Stein,  27  Ala.  104; 
Waier  Lot  Co.  t.  Bucks,  5  Ga.  315;  Jacoz  v.  Clark,  Walker's  Ch. 
249;  Sprague  v.  Steere,  1  R.  T.  247;  Cray  v.  0.  £  Pa.  R.  R.  Co.,  1 
Orant's  Cases,  412. 

The  judgment  of  the  District  Court  will  be  reversed,  and 
remanded  with  direction  to  the  court  to  deny  the  relief  demanded 
by  the  defendant  in  error,  and  to  render  judgment  in  favor  of  thft 
pUuntifb  in  error  for  all  costs. 

All  the  justices  concurring. 


State  v.  Thokpsok. 
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SMmce — proof  cf  ineorporoHon. 

On  a  crimlDal  trial  the  existence  of  a  corporation  maj  be  proved  hj  generat 

reputation. 

CONVICTION  of  burglary  of  property  of   the  Atchison  anJI 
Nebraska  Bailroad  Company.    The  opinion  states  the  point. 

Smith  d  Solomon,  for  appellant 

C.  K.  WeiUs,  county  attorney,  for  tbe  State. 
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HoRTON,  C.  J.  Upon  the  trial  of  this  case,  the  State  rested 
without  proving  or  offering  to  prove  the  existence  of  the  Atchison 
&  Nebraska  Railroad  Company  as  a  corporation,  and  thereupon  the 
defendant  interposed  his  demurrer  to  the  evidence.  After  some 
arngment,  the  county  attorney  asked  leave  to  call  a  witness  to  prove 
the  existence  of  the  corporation  by  reputation,  and  that  the  company 
was  doing  business  as  such.  The  court  granted  the  request,  and  a 
witness,  one  Philip  Dunkin,  testified  as  to  general  reputation,  and 
to  the  acts  and  business  of  said  company  as  a  corporation.  Counsel 
allege  that  all  this  was  error.  The  court  clearly  had  the  right,  in 
its  discretion,  to  receive  any  competent  testimony  on  the  part  of 
the  State  at  the  time  the  evidence  complained  of  was  produced 
{Crawford  v.  Ftirlong,  21  Kans.  698),  and  the  only  question  in  the 
case  worthy  of  comment  is,  whether  the  testimony  received  was 
competent. 

[Omitting  a  statutory  consideration.] 

The  evidence  excepted  to  was  both  comx)etent  and  admissible,  as 
the  authorities  are  decisive  that  in  criminal  cases,  independent  of  any 
statutory  rule  favoring  the  proposition,  the  existence  of  a  corpora- 
tion may  be  proved  by  general  reputation.  A  de  facto  existence  of 
the  corporation  is  only  necessary  to  be  shown.  In  People  v.  Caryl^ 
3  Park.  Cr.  326,  it  was  held  that  on  the  trial  of  an  indictment  for 
stealing  foreign  bank  bills,  that  it  was  not  necessary  to  produce  the 
highest  evidence  of  the  existence  of  the  bank,  such  as  proof  of  the 
original  charter  or  act  of  the  government  incorporating  the  company; 
but  that  proof  that  there  was  such  a  bank  de  facto  was  sufficient  In 
People  v.  Frank,  28  Cal.  607,  it  was  said:  "Whether  the  Utah 
Mining  Company  was  a  corporation  dejure  or  not  was  not  an  issue 
in  the  case.  If  it  was  acting  as  such,  that  was  sufficient''  The 
Supreme  Court  of  Indiana  used  this  language:  '^Surely  the 
property  of  corporations  not  lawfully  organized,  though  existing 
in  fact,  is  not  to  be  declared  by  this  court  the  legitimate  prey  of 
thieves,  to  be  appropriated  without  criminal  responsibility.*' 
Smith  v.  Statey  28  Ind.  322.  And  in  Ohio,  the  Supreme  Court 
thus  lays  down  the  rule:  "  The  existence  of  a  corporation  may  be 
proved  by  one  who,  of  his  own  knowledge,  is  acquainted  with  the 
fact,  ...  or  by  general  reputation.  .  .  .  The  rule  springs 
from  necessity,  and  the  absolute  impossibility  of  conviction,  in  fre- 
quent cases,  withoat  its  adoption. ''  Reed  v.  StixUy  15  Ohio,  217. 
See,  also,  People  v.  Barrio,  49  Cal.  342;  People  v.  Davi\2l  Wend. 
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809;  Johnson  y.  PeopU^  4  Den.  364;  People  v.  CAadwick,  2  Park« 
Cr.  163;  and  Sasser  y.  State,  13  Ohio,  453. 

The  jadgment  of  the  District  Court  will  be  afiSnned. 

All  tho  justices  concurring. 


OBjrTRAX  Bbanch,  vtc.,  Railroad  Co.  y.  Hbkigb. 

(  SSKans.  M7.) 

Negligence  —  railroad  —  tre¥pae$er. 

A  boj,  four  or  fiye  yean  old,  nnftcoomp&nied,  climbed  upon  a  railroad  ear» 
standing  alone  on  a  switch-track  on  a  sligbtlj  descending  grade,  with  brakes 
lutened^  anfastened  the  brakes,  and  thus  started  the  car.  and  then  Jumping 
or  falling  off»  was  ran  oyer  bj  the  car  and  killed ;  heid  that  there  was  no 
liabilitj  on  the  part  of  the  railway  company. 

THE  material  parts  of  the  opinion  are  giyen  in  the  note,  31  Anu 
Sep.  210. 


HOBDEB  T.    HOBDEB. 
CB  Kans.  80L) 

Marriage  -^ecnveyance  bg  hueband  to  wffk 

A  yolaiitaiy  deed  from  hnsband  to  wife  is  yalid  as  against  the  hnsbandli 

adult  heir,  not  dependent  on  him  for  support. 

PABTITION.    The  opinion  states  the  case.     The  plaintiff  had 
judgment  below. 

/•  ff.  OUlpairtck  and  Byron  Sherry,  for  plaintiffs  in  error. 

Ctouffh  i§  Wheat,  for  defendants  in  error. 

VALEKTIKB9  J.  This  was  an  action  substantially  for  partition 
of  real  estate,  and  the  principal  question  inyolyed  therein  is 
whether  a  certain  deed  of  conyeyance  executed  by  James  W.  Horder 
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in  his  life-time  to  his  wife.  Lacy  Border,  without  farther  consid* 
oration  than  love  and  affection,  is  valid  or  not,  as  against  an  heir 
of  Horder  after  his  death,  which  heir  was  of  full  age  at  the  time 
of  the  execution  of  the  deed,  and  was  in  no  manner  dependent 
npon  Horder  for  subsistence  or  support 

We  have  never  had  occasion  to  pass  upon  just  such  a  case  as  this, 
but  from  decisions  already  made  by  this  court,  we  think  it  must 
follow  that  the  validity  of  the  deed  in  this  caso  must  be  sustained. 
Men  of  sound  minds  and  not  under  guardianship  should  have  the 
privilege  of  disposing  of  their  property  as  they  please,  so  long  as 
they  do  not  interfere  with  the  rights  of  creditors,  or  of  persons 
dependent  upon  them  for  support  We  have  frequently  had  occa- 
sion to  examine  into  the  validity  of  sales  and  conveyances  from 
husbands  to  wives,  and  we  have  invariably  upheld  the  validity  of 
snch  sales  and  conveyances  so  far  as  it  was  equitable  to  uphold  the 
same.  As  throwing  light  upon  this  subject,  we  would  refer  to  the 
following  authorities :  Ooing  v.  Oms^  8  Eans.  85,  87,  88;  Faddis 
V.  Woollames,  10  id.  56,  57 ;  Ogden  v.  Walters,  12  id.  282,  290;  San- 
derson V.  Streeier,  14  id.  458,  462;  Sprout  v.  Atchison  Nat,  Bank, 
22  id.  336,  338.  Also,  see  authorities  cited  in  these  cases.  Also, 
see  the  following  additional  authorities:  Burdeno  v.  AmpersCy  14 
Mich.  91;  Hunt  v.  Johnson,  44  N.  Y.  27;  8.  c,  4  Am.  Rep.  631; 
Wells  V.  Wells,  35  Miss.  639,  664  ;  Jones  v.  Obencheim,  10  Oratt 
259;  Jones  y. 'Clifton,  17  Am.  Iaw  Beg.  (N.  S.)  713,  and  cases  there 
cited ;  Crooks  v.  Crooks,  34. Ohio  St  610. 

The  judgment  of  the  court  below  will  be  reversed,  and  causa 
remanded  with  the  order  that  judgment  be  rendered  in  favor  of 
the  defendants  below  for  costs. 

Judgment  reversed. 


All  the  justices  concurring. 
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Morris  y.  Kennedy. 

(«l  KaiiB.  406.) 
Pi^pneni — eheek — laehei  in  pretenHng, 

A  debtor  gave  his  creditor  the  check  of  a  third  party,  payable  to  bearer  and 
not  indorsed,  which  the  creditor  kept  twentj^ix  days  be/ore  presenting  it  • 
on  presentation  it  was  not  paid,  owing  to  the  snapension  of  the  bank ;  the 
drawer  had  no  f  ands  in  the  bank  at  the  time  of  drawing  the  check,  but  the 
president  testified  that  it  would  have  been  paid  if  presented  before  suspen- 
rion :  the  check  was  not  received  by  the  creditor  in  payment ;  and  being 
dishonored  was  returned  to  the  debtor  and  by  him  to  the  drawer,  who 
promised  to  pay  the  amount  to  the  debtor ;  hM^  that  the  debt  was  not 
discharged. 

ACTION  on  accoQDt  The  opinion  states  the  facts.  The  plain  tiff 
had  judgment  below. 

Sums  4§  LittU,  for  plaintiffs  in  error. 

Efwch  B.  Oill  and  «7.  P.  Hindman^  for  defendant  in  error. 

Brewer,  J.  This  was  an  action  on  an  accoant  for  corn  sold  and 
deliTered.  The  defense  was,  payment.  The  sale  was  for  cash,  bnt 
on  Janoaiy  4,  1878,  the  defendants,  plaintiffs  in  error,  gave  to 
plaintiff  a  check  of  J.  P.  Hall  &  Oo.  on  the  First  National  Bank  of 
Kansas  City.  On  January  22,  1878,  they  gave  him  another  check, 
drawn  by  the  same  party  npon  the  same  bank.  Plaintiff  kept  both 
checks  till  the  30th  of  January,  and  then  on  presentation  found 
that  the  bank  had  suspended  the  day  before.  Kennedy  lived  about 
fifteen  miles  from  Kansas  City,  and  the  first  time  he  went  to  Kansas 
City  after  the  receipt  of  the  checks  was  the  day  he  presented  them. 
His  excnse  for  not  presenting  them  before  was,  that  the  roads  were 
muddy  and  he  had  no  business  to  take  him  to  Kansas  City.  The 
cheeks  were  returned  to  defendants  a  day  or  two  after  the  suspen- 
sion. At  the  time  these  checks  were  drawn,  Hall  &  Co.  had  no  funds 
on  deposit  to  meet  them,  and  when  the  bank  suspended,  their 
acooant  was  oTcrdrawn  1943.40.  Still,  according  to  the  testimony 
of  the  president  of  the  bank,  these  checks  would  have  been  paid 
if  preeented.  The  checks  were  not  received  as  payment,  and  there 
was  no  settlement  of  the  matter  after  the  return  of  the  checks. 
Vol.  XXXIII  -  22 
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We  are  aware  that  as  to  some  of  the  above  matters  there  is  contra- 
dictory testimony,  but  there  being  only  a  general  finding  for  plaintiff 
and  no  special  findings  of  fact,  we  must  take  the  case  as  though 
the  trial  court  believed  the  above  to  be  the  facts  rather  than  the 
reverse. 

Upon  these  facts,  ought  the  judgment  to  stand  ?  It  is  settled 
that  the  mere  taking  of  a  bank  check  is  not  a  payment  of  the  debt 
{Kermeyer  v.  Newby^  14Kans.  164);  and  if  the  check  be  not  paid 
the  party  may  return  it  and  sue  on  the  original  debt.  It  is  also 
clear  that  the  same  strict  rule  of  presentment  and  notico  does  not 
obtain  as  between  the  drawer  and  drawee.  The  former  is  not  dis- 
charged unless  he  suffers  some  loss  through  the  delay  of  the  holder 
in  presenting  the  check.  Oregg  v.  Oeorge,  16  Eans.  546  ;  3  Dan.  on 
Neg.  Insts.y  §  1587.  Therefore,  Hall  &  Co.,  the  drawers,  were 
clearly  not  discharged  from  their  obligation  to  the  party  to  whom 
they  gave  their  checks,  for  they  have  lost  nothing.  If  the  checks 
had  been  presented  and  paid,  they  would  simply  have  owed  the 
bank  so  much  moro —  the  only  difference  would  have  been  in  the 
person  of  the  creditor. 

But  it  is  claimed  that  a  different  rule  obtains  between  the  de- 
fendants, who  received  the  checks  from  Hall  &  Co.,  and  the  party 
to  whom  they  transferred  them.  This  is  not  a  question  between 
indorser  and  indorsee,  for  the  checks  were  payable  to  bearer.  And 
it  may  be  conceded  that  in  order  to  charge  an  indorser,  the  same 
rules  as  to  demand  and  notice  apply  as  iu  other  paper.  2  Dan.  on 
Neg.  Insts.,  §  1594.  It  does  not  appear  that  defendants  received 
these  checks  from  Hall  &  Co.,  as  payment  of  any  indebtedness. 
They  were  shipping  grain  to  Hall  &  Co.,  and  these  checks,  among 
others,  were  sent  or  delivered  to  them,  but  so  far  as  appears  with- 
out any  agreement  that  they  should  be  taken  as  absolute  payment 
Again,  it  appears  that  Hall  &  Co.,  who  are  now  reported  as  insol- 
vent, did  not  fail  till  about  June,  1878,  and  that  the  defendants 
continued  to  have  dealings  with  them  after  the  return  of  these 
checks,  shipping  grain  and  receiving  payment,  and  that  Hall  ft  Ca 
took  back  the  checks  and  agreed  to  pay  defendants  the  amounts 
for  which  they  called,  though  in  fact  they  never  did  make  such 
payment 

The  case  then  stands  thus  :  Plaintiff  never  received  the  checks 
as  payment ;  the  checks  in  fact  were  not  drawn  against  a  deposit 
In  bank,  and  were  therefore  no  appropriation  of  funds  ;  there  is  no 
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qiiestiou  between  indorser  and  indorsee ;  the  drawer  received  back 

the  cheeks,  and  promised  to  pay  the  sums  named  therein,  and  at  the 

time  they  were  able  to  make  good  their  promise.    Under  these  cir- 

cnmstauces,  if  defendants  delayed  insisting  npon  payment  till  the 

diawers  failed,  they  mnst  bear  the  loss,  and  the  plaintiff,  who  never 

received  the  checks  as  payment  and  who  returned  them  as  soon  as 

they  were  dishonored,  is  entitled  to  recover  for  his  debt    Kinyon 

V.  SiatUon,  44  Wis.  479;  8.  o.,  28  Am.  Rep.  601. 

The  jadCTient  will  be  affirmed. 

^     '^  Judgment  affirmed. 

All  the  jastices  concurring. 


Gbaffenstbin  y.  Epstein. 

CSKans.  448.) 
FroMd — repreHmttUion  a$  to  market  pries  — when  it  doe$  not  awrid  contract. 

A  lilae  and  fniadolent  repreMntation  of  the  market  price  of  wool,  made  by  the 
▼endor  to  induce  a  sale  and  relied  on  by  the  vendee,  will  not  avoid  the  con- 
tract, where  the  vendor  had  no  apecial  facilitieR  of  ascertaining  the  market 
prioe  and  there  were  no  special  circumstanceB  making  it  hia  daty  to  com- 
municate hiB  knowledge.* 

ACTION  of  damages  for  breach  of  contract.    The  opinion  states 
the  case.     The  plMntiff  had  judgment  below. 

CHliet  4k  Fords^  for  plaintiff  in  error. 
Scoti  dt  Lynn,  for  defendants  in  error. 

Brbwer,  J.  Plaintiffs  sued  defendant  for  a  breach  of  the  fol- 
lowing contract : 

'*  Emporia,  Mayfte,  1879. 

'^  I  have  sold  this  day  to  E.  Epstein  &  Co.  my  wool  (1,100  fleeces), 
at  20  cents  per  pound,  to  be  deliyered  at  Emporia.  Received  ten 
dollars  on  contract  Wu.  Oraffenstein." 

One  ground  of  defense  was  as  follows  r 

**3d.  For  a  third  defense,  defendant  says  that  at  the  date,  to  wit, 


•  See  Kenncr  v.  IJanUn^i  (STi  III.  eWl,  23  Am.  llep.  G15,  an  1  references  ;  Jlnmcr  v.  Pt^kine 

(\^  Aaoa.  4:ii;,  2vi  Am.  Hep.  077, 


*» 
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May^  1879,  the  plaiatiffs  came  to  the  premises  of  defendant,  and 
contracted  to  purchase  some  wool  of  defendant  at  the  price  of 
twenty  cents  per  ponnd,  and  at  the  time  falsely  and  fraud ulently 
represented  that  said  price  was  higher  than  the  market  price,  they 
well  knowing  to  the  contrary — which  representations  defendant^ 
not  knowing  the  market  price  thereof  at  that  time,  relied  on,  and 
agreed  to  let  them  have  it  at  that  price ;  but  plaintiffs  were  wool- 
buyers  at  that  time,  and  had  been  long  before,  and  the  fact  was  that 
wool  had  at  that  time  largely  advanced,  and  said  sum  was  much 
less  than  the  market  price,  and  plaintiffs  well  knew  it  at  the  time ; 
that  as  soon  as  defendant  discovered  the  fraud,  he  declined  and 
refused  to  comply  with  the  said  contract/' 

Upon  the  trial,  defendant  offered  testimony  in  support  of  this 
count  in  the  answer,  but  the  court  ruled  that  the  testimony  was 
inadmissible,  and  this  ruling  is  the  error  alleged.  Counsel  for 
plaintiff  in  error  fairly  state  the  question  thus  presented  to  be, 
'^  Whether  a  false  and  fraudulent  representation  as  to  the  market 
price  of  a  commodity  made  by  a  purchaser  who  knows,  to  a  seller 
who  does  not  know,  the  market  price,  to  induce  a  sale  more  ad- 
vantageous to  the  purchaser  than  he  could  otherwise  get,  and  which 
representation  is  believed  and  relied  on  by  the  seller  to  his  damage, 
is  such  a  fraudulent  representation  as  avoids  his  contract  of  sale?'* 

This  question  thus  presented  must  bo  answered  in  the  negative. 
It  will  be  noticed,  that  as  stated,  the  question  eliminates  two 
elements  which  sometimes  enter  in  to  affect  the  force  of  the  mis- 
representation, i.  e,,  that  of  some  personal  trust  or  confidential 
relation,  and  that  of  peculiar  means  of  knowledge.  Sometimes 
there  are  such  relations  between  the  parties,  or  their  situations  are 
such,  that  a  peculiar  obligation  rests  on  the  one  who  knows  to  re- 
veal his  knowledge.  Thei*e  may  be  some  trust  relation  between  tho 
two,  or  a  recognized  habit  of  dealing  in  dependence  upon  the 
party's  statements  and  representations.  In  such  cases,  there  is  a 
peculiar  duty  resting  iipon  tho  party  to  disclose  the  true  facts.  A 
confidential  adviser,  an  attorney,  a  factor,  an  agent,  all  hold  such 
relations  that  they  are  under  special  duty  to  tell  the  truth,  the 
whole  truth,  and  nothing  but  the  truth.  So,  where  from  a  long- 
continued  course  of  dealing  the  party  making  the  representationa 
knows  that  the  other  has  become  accustomed  to  act  upon  his  repre- 
sentations,  he  may  not  presume  upon  such  confidence  to  impose  a 
falsehood.    So,  also,  where  there  are  peculiar  means  of  knowledge 
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poflsessed  by  one  and  not  open  to  the  other,  as  where  a  dealer  in 
precioDs  stones. trades  with  one  inexperienced  and  ignorant  of  the 
Talaes  of  snch  articles.  Acquaintance  with  such  values,  or  the 
tests  of  quality,  is  not  acquired  at  once,  or  by  the  mere  asking ;  it 
requires  training  and  time.  So  if  a  dealer  knows  that  a  party  is 
confined  to  his  room  by  injury  or  disease,  and  compelled  to  depend 
on  the  information  brought  to  him — and  indeed,  generally,  where 
the  parties  cannot,  by  reasonable  care  and  diligence,  place  them- 
selyes  upon  oqual  terms,  the  law  casts  a  higher  obligation  to  reyeal 
the  truth. 

None  of  these  elements  enter  into  this  case.  The  article  was 
one  of  general  commerce  ;  there  was  no  special  relation  of  trust  or 
confidence ;  no  peculiar  training  was  prerequisite  to  a  knowledge 
of  yalues ;  the  market  price  was  a  matter  of  public  knowledge,  and 
could  be  ascertained  by  any  one  by  reasonable  effort  and  inquiry. 
Under  snch  circumstances,  if  the  one  party  chooses  to  take  the 
statements  of  the  other,  and  act  upon  them,  rather  than  make  any 
inquiry  as  to  the  market  price,  he  cannot  thereafter  repudiate  his 
contract  on  account  of  the  falsity  of  the  statements.  ''It  must 
appear  that  the  injured  party  not  only  did  in  fact  rely  upon  the 
fraudulent  statement,  but  had  a  right  to  rely  upon  it  in  the  full 
belief  of  its  truth,  for  otherwise  it  was  his  own  fault  or  folly,  and 
he  cannot  ask  of  the  law  to  I'elieye  him  from  the  consequences.'* 
2  Pars,  on  Cent.  (3d  ed.)  270. 

Counsel  argue  in  favor  of  the  rule  as  they  claim  it,  that  it  will 
tend  to  promote  honesty  in  business  transactions,  and  encourage 
the  confidence  which  one  man  should  have  in  another  in  the  state- 
ments he  makes.  It  may  well  be  doubted  whether,  as  a  matter  of 
public  policy,  such  a  rule  would  be  wise;  whether  it  is  not  better 
that  every  one  should  understand  that  it  is  liis  duty  to  njake  rea- 
sonable and  ordinary  effort  to  acquaint  himself  with  all  the  facta 
necessary  for  his  guidance  in  making  a  contract  before  he  makes  it, 
and  that  if  he  fails  to  make  such  effort,  he  must  abide  by  the  con- 
tract. Attention  to  business  and  prudence  in  making  contracts 
are  of  no  small  importance ;  inquiry  before  is  vastly  better  than 
inquiry  after.  A  disposition,  after  entering  into  a  contract  which 
proves  unfavorable,  to  search  for  some  means  of  getting  out  of  it 
is  unfortunate  ;  it  encourages  misconstruction  of  statements,  mis« 
recollection  of  words,  and  willful  falsehood.  A  party  who  finds  on 
inquiry  that  he  cannot  avoid  his  contract,  except  by  proof  of  mis« 
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representations  by  the  other  party,  is  under  fully  as  strong  tempta* 
tion  to  impute  such  misrepresentations,  as  a  party  seeking  a  con* 
tract  is  to  make  them. 

But  it  is  scarcely  necessary  to  pursue  this  question  of  policy 
further.  We  think  the  law  is  the  other  way,  and  any  change  in  the 
rule  must  be  made  by  the  legislature.  Counsel  refer  us  to  no  au- 
thorities which  come  squarely  up  to  the  rule  they  contend  for. 
They  refer  us  to  four  which  they  claim  tend  that  way.  In  Ellis  y. 
Andrew,  56  N.  Y.  83;  s.  c,  15  Am.  Bep.  379,  there  is  an  expression 
in  the  opinion  of  the  court  which  seems  to  countenance  this  claim, 
but  the  expression  is  obiter,  and  the  decision  in  the  case  in  no 
manner  sustains  them.  In  that  case,  there  was  simply  a  fal^e 
statement  as  to  the  value  of  the  property  sold,  and  it  was  held  that 
this  would  not  sustain  an  action  of  fraud  by  the  purchaser,  who 
relied  on  this  statement.  In  Davis  v.  Jackson,  23  Ind.  233,  the 
misrepresentation  consisted  in  this,  that  the  seller  stated  that  a  stock 
of  goods,  about  which  he  knew,  while  the  purchaser  did  not  know, 
would  invoice  13,500,  when  it  only  invoiced  •1,500.  An  invoice 
was  requested  before  the  purchase,  but  the  seller  excused  himself 
therefrom,  on  the  ground  of  a  lack  of  time.  That  the  court  did 
not  intend  to  depart  from  their  former  rulings,  hereafter  to  be 
noticed,  is  evident  from  the  fact  that  they  say,  that  when  the  term 
"value'*  was  used,  the  jury  must  have  understood  it  as  referring  to 
the  amount  of  goods,  rather  than  the  prices.  In  Lord  v.  French, 
61  Me.  420,  the  seller  agreed  to  sell  a  stock  of  goods  at  the  Boston 
prices  of  similar  goods  at  that  date,  but  fraudulently  made  out  a 
bill  with  prices  above  the  Boston  prices  some  1500,  which  the  pur- 
chaser, in  ignorance  of  the  fraud,  paid  for,  and  then  sued,  and  ob- 
tained judgment.  On  the  other  hand,  in  a  later  case  {Bishop  x. 
Small,  G3  Mc.  12),  the  same  court  held  that  an  action  of  deceit  will 
not  lie  upon  a  seller's  false  representations,  either  as  to  what  a 
patent  right  cost  him,  or  at  what  price  he  had  sold  territory  rights 
therefor,  or  upon  his  statements  as  to  its  merits  or  prospective 
profits.  The  exact  question  was  ruled  upon  in  Indiana,  where  the 
Supreme  Court  held  "  That  misrepresentations  by  one  contracting 
party  to  the  other,  as  to  the  value  or  quantity  of  a  commodity  in 
market,  when  correct  information  on  the  subject  is  equally  within 
the  power  of  both  parties,  with  equal  diligence,  do  not,  in  contem- 
plation of  law,  constitute  fraud.  Foley  v.  CowgiU,  5  Blackf.  18. 
And   this  rule  is  followed  by  that  court  in  Oronk  v.  Cole,   10  Ini 
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485,  where  it  was  decided  **  that  it  cannot  be  said  that  the  market 
Talue  of  a  commodity  is  pecnliarlj  within  the  knowledge  of  one 
person  more  than  another,  as  the  channels  of  information  are 
equally  open  to  all ;  and  a  party  to  a  contract  of  sale  of  a  market- 
able commodity  has  no  right  to  rely  upon  the  representations  of  the 
other  party  touching  the  market  valae  of  that  commodity."  And 
in  support  of  these  views  the  court  cites  Ghitty  on  Oont  681, 
and  the  following  cases :  Bailey  y.  Merrill,  3  Bulstr.  94;  Moore  v. 
T^rbeville,  2  Bibb,  602;  and  others  there  referred  to.  See,  also,  2 
Kent's  CronL  486,  and  cases  cited.  And  in  the  latter  work  we  find 
this  statement  of  the  course  of  decision : 

''The  cases  have  gone  so  far  as  to  hold,  that  if  the  seller  should 
even  falsely  affirm  that  a  particular  sum  had  been  bid  by  others  for 
fbe  property,  by  which  means  the  purchaser  was  induced  to  buy 
and  was  deoeiyed  as  to  the  value,  no  relief  was  to  be  afforded  ;  for 
the  buyer  should  have  informed  himself  from  proper  sources  of  the 
value,  and  it  was  his  own  folly  to  repose  on  such  assertions  made 
by  a  person  whose  interest  might  so  readily  prompt  him  to  invest 
the  property  with  exaggerated  value.  Emptor  emit  quam  minimo 
potest;  venditor  vendit  quam  maximo  potest.*' 

We  see  no  error  in  the  ruling,  and  the  judgment  will  be  affirmed. 

Judgment  affirmed. 
All  the  justices  concurring. 


State  bx  rel.  Mitchell  v.  Stevens. 

(23  KaiiB.  466.) 

Mandamtu  —  to  eanvamng  board  -r  election  dearly  fraudtUerU, 

A  mandamaB  will  not  iasae  to  oompel  a  canvassing  board  to  canvass  election 
retams  and  declare  the  result,  where  tho  returns  to  the  board  show  that 
there  were  2^7  votes  cast,  and  there  were  in  fact  only  800  legal  voters  in 
the  count/. 

T)ROCEEDINGS  in  mandamus.    The  opinion  states  the  facts. 

S.  U.  MitcheUy  county  attorney,  C.  8.  Bowman,  and  J.  W.  Ady^ 
for  plaintiff. 

\8  d  Jeimorey  for  defendants. 
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Bkewer,  J.  This  is  au  action  of  mandamuSy  to  compel  the 
defendants^  as  canvassing  board  of  the  county  of  Harper,  to  canvass 
and  declare  the  result  of  the  election  held  in  November  last  for 
county  officers,  and  on  the  question  of  the  location  of  the  county 
seat.  The  defendants,  for  one  ground  of  defense,  return  that  there 
were  only  about  800  legal  voters  in  said  county  at  the  date  of  said 
election,  whereas  the  returns  as  made  show  a  vote  of  2,947  purport- 
ing to  have  been  polled,  and  that  therefore  at  least  2,147  of  such 
votes  were  fraudulent  and  illegal,  and  that  by  reason  thereof  it  is 
impossible  to  determine  and  declare  the  will  of  the  people  or  the 
true  result  of  such  election.  A  motion  has  been  made  to  strike 
out  this  portion  of  the  return,  and  upon  that  motion  the  case  is 
submitted  to  us.  This  motion  is  made  in  no  technical  spirit,  but 
as  counsel  agree,  that  there  may  be  a  speedy  determination  of  the 
substantial  questions  involved.  And  we  meet  counsel  in  the  same 
spirit.  Our  general  knowledge  of  matters  and  erents  assures  us 
that  in  an  outlying  and  frontier  county  like  Harper,  there  is  do 
such  number  of  legal  voters,  and  hence  that  the  return  of  the  com- 
missioners that  the  large  majority  of  such  apparent  vote  is  ill^al 
and  fraiidulent  is  substantially  correct 

The  question  therefore  presented  is  not  whether,  when  there  have 
been,  or  are  charged  to  have  been,  here  and  there,  illegal  votes 
received,  or  legal  votes  rejected,  or  fraudulent  or  irregular  practices 
on  the  part  of  the  officers  in  any  one  or  more  voting  precincts,  the 
county  board  has  a  right  to  inquire  into  the  merits  of  such  votes, 
or  the  conduct  of  such  officers,  but  whether,  when  there  are  sent 
in  to  the  canvsissing  board  returns  showing  such  an  enormous 
number  of  votes  as  to  be  perfectly  obvious  that  they  are  not  true 
returns  of  legal  votes  actually  cast,  but  simply  manufactured 
evidences  of  an  attempt  to  defeat  the  popular  will,  this  court  will, 
by  mandamus,  compel  the  board  to  accept  as  true  these  fraudulent 
returns  and  canvass,  and  declare  the  result  as  thongh  they  even 
prima  facie  showed  the  actual  vote.  Counsel  for  relator  rely  upon 
the  case  of  Lewis  v.  Commissioners^  16  Kans.  102,  in  which  this 
court  decided  that  the  duty  of  a  canvassing  board  is  substantially 
ministerial,  and  that  it  is  not  to  reject  returns  regular  in  form  and 
genuine,  on  the  ground  that  illegal  votes  were  received,  or  other 
frauds  practiced  at  the  election ;  that  such  matters  are  to  be 
inquired  into  by  a  tribunal  for  contesting  elections,  or  in  qfM  war* 
ranto  proceedings  ;  while  the  defendants  rely  on  the  case  of  State 
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T.  JiarstoUf  6  Kans.  5:^49  ia  which  this  court,  after  a  canvass  had 
been  made,  refused  to  compel,  by  mandamus,  the  commissioners  to 
more  their  records  and  keep  their  office  at  the  place  declared  by  the 
canTassto  be  the  chosen  county  seat,  on  the  ground  that  just  such 
an  outrage  as  appears  in  this  case  had  been  committed  in  the  elec- 
tion. Wo  are  clearly  of  the  opinion  that  the  principle  of  tho  latter 
case  must  control  this.  It  was  said  in  that  case,  as  it  has  been  said 
in  others,  that  '^  the  writ  of  mandamus  lies,  to  a  great  extent,  within 
the  discretion  of  the  court  where  the  application  is  made."  Now, 
while  canvassing  is  a  ministerial  duty,  yet' it  would  be  a  singular 
exercise  of  its  discretion  for  a  court  whose  duty  it  is  to  uphold 
purity,  justice,  and  honest  dealing,  to  give  even  apparent  sanction 
to  such  an  outrage  so  gross  and  so  manifest  A  canvass  is  a  prima 
facie  recognition  of  the  truth  of  the  returns.  Compelling  a  can- 
YASS  is  compelling  a  prima  fcuite  recognition  of  these  returns  as 
true  statements  of  the  votes  cast.  But  these  returns  are  manifestly 
rotten  and  worthless,  and  the  truth  is  not  in  them.  They  do  not 
fail  of  absolute  truth  through  mere  mistake  or  error.  They  are  an 
intentional  and  immense  lie.  They  are  without  value  in  any  pro- 
iseeding  or  in  any  court,  as  evidence  of  votes  cast,  for  while  legal 
and  honest  votes  were  cast,  yet  no  court  is  under  obligation  to 
attempt  to  sift  the  grain  of  truth  from  the  mass  of  falsehood.  It 
ia  urged  that  individuals  were  candidates  for  office  at  this  election, 
and  that  unless  a  canvass  be  made  there  is  no  way  of  determining 
who  is  elected,  and  the  incumbents  thus  continue  to  hold  offices 
which  they  are  not  entitled  to  hold,  and  for  which  the  people  have 
choeen  other  persons;  that  these  candidates  may  be  in  no  manner 
imjdicated  in  the  wrong,  and  hence  they  should  not  be  deprived  of 
the  emoluments  of  the  offices  to  which  they  are  elected.  There 
may  be  a  hardship  in  this,  but  if  the  returns  are  not  true,  how  will 
they  show  who  is  elected  ?  If  a  party  can  base  his  right  to  an 
office  upon  nothing  other  than  that  which  is  so  manifestly  untrue, 
he  can  hardly  ever  expect  to  obtain  or  hold  it.  If  it  be  said  that 
this  wrong  may  only  have  occurred  in  the  returns  from  certain 
precincts,  and  that  the  others  should  have  been  canvassed,  we  reply 
that  no  such  question  is  here  presented.  The  answer  presents  the 
matter  as  a  whole,  and  as  though  the  wrong  was  universal.  Perhaps 
if  they  are  returns  from  any  precincts  not  deserving  of  this  con- 
demnation, they  should  be  canvassed,  and  the  result  both  as  to 
officers  and  county  seat  declared  therefrom.  Perhaps  on  the  basis 
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of  such  unimpeached  retnrns  the  varioas  successful  candidates  may 
by  direct  proceeding  establish  their  right  to  office.  It  will  be  time 
enough  to  consider  those  questions  when  properly  before  us.  All 
we  now  decide  is,  that  at  no  stage  of  the  proceedings  will  this  court 
lend  its  sanction  to  an  outrage  so  gross  and  flagrant  as  that  dis- 
closed by  the  answer,  and  never  by  mandamus  compel  any  other 
tribunal  to  accept  and  recognize  as  true  that  which  is  so  manifestly 
a  deliberate  and  prepared  lie. 

We  might  perhaps  stop  here,  but  we  feel  that  we  should  fail  in 
our  duty  if  we  did  not  call  the  attention  of  our  fellow-citizens  to 
the  great  wrong  disclosed  herein,  as  well  as  to  its  demoralizing  in- 
fluences. No  such  outrage  could  have  been  perpetrated  without 
the  connivance,  if  not  the  open  approval,  of  many.  There  was  a 
'^county-seat  fight,"  it  is  true,  and  it  is  one  of  the  sad  things  con. 
nected  with  such  fights,  that  the  obligation  of  honesty  in  elections 
seems  to  be  so  often  forgotten.  Men,  honorable  men,  will  tolerate 
that  which  in  any  matter  of  private  dealing  they  would  scorn. 
Yet  a  dishonest  vote  cast  at  one  election  is  only  the  parent  of 
many  dishonest  votes  at  another.  And  the  better  the  men  who 
countenance  or  even  tolerate  the  one,  the  larger  the  number  of  the 
offspring.  There  are  men  good  and  true  in  Harper  county,  and 
we  appeal  to  them  for  the  good  name  of  their  county,  and  for  the 
influence  upon  free  institutions  and  pure  elections  elsewhere,  to  see 
to  it  in  the  future  that  no  dishonest  vote  be  polled  or  false  return 
made,  no  matter  what  may  be  the  question  or  how  deeply  they  may 
be  interested  in  the  result. 

With  this  appeal  we  close  this  opinion.  The  motion  to  strike 
out  will  be  overruled,  and  judgment  entered  in  accordance  with 
the  stipulation  on  file. 

Judgment  accordingly. 

All  the  justices  concurring. 
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CD  Kadi.  474.) 

Ooninui  — uncanseiondble  —  tohen  nai  nitforeed. 

A  wonuui  and  her  hoBband,  in  ooDsideration  of  the  BaUsfaction  of  a  demand 
of  $600  against  the  hnsband,  and  the  payment  to  them  of  f275,  aboolntely 
aorigned  to  A  and  B  a  policy  in  favor  of  the  woman  on  her  huBlMind'a 
life;  A  paid  tlie  enbeequent  premiams  antil  maturity,  when  the  amount 
due  waa  $1,477.73  ;  the  inaarem  refneed  to  pay  it  without  the  woman's 
laoeipt  on  the  back  of  the  policj ;  the  woman  ref  aaed  to  sign  her  nam» 
withoat  receiying  $477.73  when  the  policy  was  collected  ;  accordingly  A 
executed  a  written  agreement  to  pay  her  that  aum  on  the  payment  of  the 
poll^ ;  ahe  signed  her  name,  and  A  and  B  received  the  full  amount ;  in  an 
action  against  them  on  the  agreement,  held,  that  it  was  unconscionable,  and 
not  enforceable  beyond  an  amount  fairlj  due  for  her  serTioe  and  inconven- 
ienoe  in  writing  her  name. 

1  GTION  on  the  following  writing : 

"  Saiot  Mart's,  May  9,  1878. 

''For  and  in  oonsidoration  that  Mrs.  Eliza  Oaplice  signs  and  re- 
leases all  her  right,  title  and  interest  to  and  in  policy  No.  34,169  of 
Northwestern  Mntnal  Life  Insarance  Company  for  $2,000  on  the 
life  of  Michael  Caplice,  for  the  sole  nse  and  benefit  of  Eliza  Cap- 
lice, his  wife,  I  hereby  agree  and  bind  myself  unto  the  said  Eliza 
Caplice  to  pay  nnto  her  the  sum  of  four  hundred  and  seventy-seven 
and  seventy-three  one-hundredths  dollars,  on  the  paymeot  of  said 
policy  unto  P.  H.  McHale  or  order,  for  whom  I  have  power  of 
attorney.  *'M.  Esllet. 

^  Signed  in  presence  of  J.  W.  Fitzgerald/' 


May  29th,  1878. 
I,  the  undersigned,  hereby  guarantee  the  payment  of  the  within 
amount,  viz.,  $477.73,  not  later  than  ten  days  after  the  payment  ot 
the  within-mentioned  policy.  P.  H.  MgHalb.'' 

Defendants  pleaded  that  the  paper  was  obtained  by  fraud  and 
extortion,  and  was  without  consideration.  The  opinion  states  other 
facts.    The  plaintiff  had  judgment. 
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J.  S.  Merritty  for  plaintiffs  in  error. 
Th4mia8  P.  Fenlon,  for  defendant  in  error. 

-HoBTON,  0.  J.  In  substance^  the  case  is  this  :  On  the  11th  day 
of  June,  18759  Michael  Caplice,  the  husband  of  the  defendant  in 
error,  was  indebted  to  the  plaintiffs  in  error  in  the  sum  of  1600. 
At  the  time,  Michael  Caplice  had  in  his  possession  a  certain  ten- 
year  endowment  policy,  issued  by  the  Northwestern  Mutual  Life 
Insurance  Company,  insuring  his  life  for  the  benefit  of  his  wife, 
Eliza  Caplice,  the  defendant  in  error.  To  pay  the  indebtednesa  of 
$600,  and  for  1275  in  addition,  Michael  and  Eliza  Caplice  executed 
and  deliyered  to  P.  H.  McHale,  one  of  tbo  plaintiffs  in  error,  the 
following  assignment,  the  same  executed  in  duplicate,  to  wit : 

"  Saint  Mary's,  Kanb.,  Jvne  11,  1876. 
"  For  a  yaluable  consideration,  the  receipt  whereof  is  hereby 
acknowledged,  we  by  this  instrument  do  assign  and  transfer  to  P. 
H.  McHale,  of  Saint  Mary's,  Kansas,  all  our  right,  title  and  in- 
terest in  and  to  policy  No.  34,169,  for  his  sole  use  and  benefit  In 
case  of  the  death  of  said  assignee  before  the  policy  becomes  due, 
then  and  in  that  case  it  shall  be  payable  to  the  heirs  or  assigns  of 
P.  H.  McHale. 

'^  Michael  Capliob,  [seal.] 

"  Eliza  Caplice."  [seal.] 

When  Michael  Caplice  took  out  the  policy,  ho  executed  to  the 
insurance  company  ten  premium  notes  of  $82.38  each,  and  agreed 
to  pay  quarterly  premiums  of  128.34  each,  McHale  paid  the  qniur- 
terly  premiums  and  premium  notes  maturing  against  the  policy 
after  the  assignment  and  transfer.  At  the  execution  of  the  written 
assignments,  the  following  blank  receipt  was  on  the  back  of  the 
policy,  viz.: 

"  Seceived 18 — ,  of  the  Northwestern  Mutual  Life 

Insurance  Company, dollars,  in  full  of  all  claims  on  the 

within  policy." 

This  receipt  the  Caplices  did  not  then  sign.  The  policy  matured 
May  12,  1878.  The  amount  due  thereon  was  $1,477.73.  The 
plaintiffs  in  error  demanded  this  sum  of  the  company,  but  it  re« 
fused  to  pay  without  Mrs.  Caplice's  receipt.    The  latter  refused  to 
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Bign  the  receipt  without  the  written  agreement.  The  writing  was 
executed,  and  Mrs.  G.  gave  her  signature  to  the  receipt  on  the  back 
of  the  policy. 

On  the  part  of  the  plaintiffs  in  error,  it  is  claimed  that  Mrs. 
Gaplice  ought  not  to  recover,  because  it  is  alleged  that  it  was  her 
moral  and  legal  dnty  to  execute  the  receipt  On  the  part  of  Mrs.^ 
C,  it  is  contended  that  she  was  under  no  moral  or  legal  obligation* 
to  give  her  signature ;  that  her  signature  was  purchased  for  th6« 
writing  sued  on,  and  that  such  agreement  is  valid  and  binding. 

We  du  not  agree  with  counsel  for  plaintiffs  in  error,  that  Mrs.  0^^ 
was  under  a  legal  duty  to  sign  the  receipt.  She  had  previously 
done  all  that  the  law  required  of  her  in  the  assignment  and  transfer 
of  the  policy  ;  she  had  actually  performed  every  act  necessary  to 
put  plaintiffs  in  error  in  possession  of  the  policy,  and  every  beneOt 
to  be  derived  therefrom.  The  illustration  of  the  release  of  a  mort- 
gage by  the  mortgagee  is  not  applicable.  By  the  statute,  it  is  the 
legal  duty  of  the  mortgagee  to  enter  satisfaction  on  demand  of  tho 
mortgagor  when  the  mortgage  is  paid.  Independent  of  the  statute, 
such  dnty  existed,  which  could  have  been  enforced  in  a  court  of 
chancery  against  the  mortgage,  on  his  refusal  to  enter  a  release  after 
payment  On  the  other  hand,  neither  can  we  agree  with  counsel 
for  defendant  in  error,  that  the  written  promise  ought  to  be  fully 
enforced.  The  agreement  is  an  unreasonable  and  unconscionable 
one.  Mrs.  C.  is  only  entitled  to  reasonable  compensation  for  the 
inconvenience  of  service  in  making  her  signature.  8he  suffered  no 
loss,  injury  or  disadvantage,  nor  parted  with  any  thing  of  value  in 
signing  her  name.  The  demand  for  the  signature  of  Mrs.  C.  on 
the  part  of  the  insurance  company  before  payment  was  arbitrary, 
and  yet  out  of  abundant  caution  in  transacting  its  business,  not 
very  unreasonable.  Frequently,  insurance  policies,  especially  en- 
dowment policies,  are  hypothecated  for  the  repayment  of  moqey, 
and  in  such  cases  just  such  assignments  are  executed  as  appear  in 
this  case.  On  their  face  they  are  absolute,  yet  in  fact  the  transfer 
is  only  for  security.  When  the  debt  is  paid,  the  beneficiaiy  or  owner 
of  the  policy  is  entitled  to  its  return.  Notwithistauding  the  execu- 
tion of  such  an  assignment  in  the  latter  instance,  the  company,  after 
due  notice,  has  no  right  to  pay  the  pledgee.  So,  to  save  any  ques- 
tion of  this  character  arising,  we  suppose  the  insurance  company 
was  anxious  to  have  the  signature  of  Mrs.  C.  on  the  policy.  Morally, 
Mrs.  C.  ought  to  have  given  it,  without  making  the  extortionate 


182  KAKSAS, 


Kelley  v.  Caplice. 


demand  she  did.  Instead  of  acting  justly,  she  attempted  to  take 
advantage,  and  an  unfair  one,  of  the  plaintiffs  in  error,  who  had 
bought  and  paid  for  all  her  right  and  interest  in  the  policy.  She 
thought  herself  in  a  condition  to  exact  an  unconscionable  bargain, 
and  for  service  worth  only  a  few  cents  she  demanded  and  received 
a  written  promise  foj*  the  payment  of  nearly  five  hundred  dollars. 
The  mind  revolts  at  the  enforcement  of  such  a  promise  and  as  the 

'Courts,  as  a  rule,  under  such  circumstances  seize  upon  the  slightest 
act  of  oppression  or  advantage  to  Bet  at  naught  a  promise  thus 
obtained,  we  are  of  opinion  that  Mrs.  G.  is  only  entitled  to  what 

>may  be  fairly  due  her  for  writing  her  signature,  and  that  she  cannot 

•recover  on  the  agreement  Hough  v.  Hunt,  2  Ohio,  495,  and  cases 
there  cited.  See  also  the  following  authorities :  Stuparias  t. 
Jennings,  1  Bay,  470;  Moiz v.  JfUcheU{Penu.  Sup.  Ot),  21  Alb. L.  J., 

.237;  Chitty  on  Cont.  625. 

The  judgment  of  the   District  Court  will  therefore  be  reversed, 
and  the  case  remanded  for  a  new  trial. 

Reversed  and  remanded. 

Valentine,  J., concurring;  Brewer,  J.,  taking  no  part  in  the 
decision. 

None  BT  THS  Rbpobtkh.— On  the  subject  of  unoonscionable  oontracte  the  two  old  lead- 
ing cases  seem  oppoeed  to  the  principal  case.  In  James  ▼.  Morgan,  1  Lot.  Ill,  there  waa 
an  agreement  to  buy  a  horse  and  paj  a  barlejcom  a  nail  for  every  nail  In  his  shoes,  dou- 
bling every  nail,  which  came,  there  being  thirty-two  nails,  to  five  hundi«d  quarters  of 
barley.  The  plaintiff  had  judgment  on  motion  in  arrest  for  a  fault  In  the  declaration.  And 
in  Thomborow  v.  Whltacre^  2  Ld.  Rarm.  1164,  which  was  asuumjMtt^  alleging  that  In  con- 
sideration  of  26«.  6d.  paid,  and  41. 17«.  6d.  to  be  paid,  the  defendant  promised  to  deliver  two 
ryecorns  on  the  then  next  Monday,  and  slouble  in  arithmetical  progression  on  every  sno- 
ceeding  Monday  for  a  year,  which  would  have  required  more  rye  than  was  grown  In  ths 
whale  year,  the  court,  on  demurrer,  seemed  to  consider  the  contract  good,  and  Powkll,  J^ 
sold  that  although  it  was  a  foolish  one,  yet  it  would  hold  good  In  law,  and  that  the  defend- 
ant ought  to  pay  something  for  his  folly  ;  but  no  judgment  was  giveo,  the  case  being 
compromised. 

But  later  ca?es  seem  to  warrant  the  principal  holding  : 

In  Floyer  v.  Eilwards,  Cowp.  112,  Lord  Maasbield  refused  a  recovery.  In  an  action  for 
money  had  and  received,  upon  an  agreement  to  pay  half  a  penny  an  ounce  per  month  In 
cose  the  price  of  gold  wire  sold  was  not  paid  in  three  months,  upon  the  ground  that  It  waa 
"a  hard  and  unconscionable  advantage."  8o  in  Jestons v.  Brooke^  id.  798,  in  considera- 
tion of  a  loan  of  451.,  payable  on  demand,  the  lender  stipulated  for  half  the  profits  on  a 
resale  of  goods  which  the  borrower  intended  to  buy  with  the  money.  He  demanded  fmj^ 
ment  two  liours  after  the  purchase,  and  put  an  agent  in  possession.  The  profits  were  51. 
In  an  action  for  money  had  and  received  Lord  Mansfield  held  he  could  not  recover,  both 
because  of  usury,  and  because  in  such  an  equitable  action,  founded  in  conscience,  be 
ought  not  to  "  recover  such  an  unmeosurable  and  exorbitant  demand.  **  Bvixkr,  J^  alao 
«aid,  "  it  is  clearly  great  oppression .    The  consideration  therefore  Is  at  an  end." 

In  Cutler  v.  How,  8  Mass.  257,  the  defendant  settled  an  execution  against  him  by  his  noC« 
for  008  bushels  of  oats  payable  in  oats  at  20  cents  a  bushel, when  they  were  worth  3S  to  ST 
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cents.  This  was  held  unconscionable,  and  the  jury  was  instructed  In  assessiniir  damsges 
to  value  the  oats  at  90  cents.  To  same  effect,  CuUer  v.  Johnaon,  id.  266.  In  Baxter  ▼. 
Woiet,  12  id.  365,  an  agreement  to  pay  $6  a  year  for  the  use  of  a  cow  was  held  uncon- 
scionable. 

In  Wilkinaon  ▼.  Olivetru,  1  Scott,  461,  an  a^^reement  to  give  plaintiff  1,0001.  for  a  letter, 
by  means  of  which  defendant  was  enabled  to  end  certain  disputes  and  recover  certain 
property,  was  held  valid. 

In  Minles  v.  Cauiey,  8  Scott,  6S0,  an  agreement  whereby  one  agreed  to  give  his  son  6001. 
on  his  marriage,  and  the  other  agreed  to  give  his  daughter  2001.  on  her  marriage,  was  held 
valid.  The  court  so  held  **  with  infinite  reluctance  against  the  parties  who  so  foolishly 
signed  the  agreement."  In  Prebtile  v.  Boghurat^  1  Swanst.  830,  the  court  say  of  a  slm- 
flar  agreement:  "Unless  hardship  arises  to  a  degree  of  inconvenience  and  absurdity  so 
great  that  the  court  can  Judicially  say,  such  cannot  be  the  meaning  of  the  parties,  it  can- 
not influence  the  decision. " 

In  Oreen  v.  Tweed,  18  Abb.  Pr.  (S.  S.)  427  (New  York  Common  Fleas),  the  defendant 
agreed  to  famish  his  biography  to  the  plaintiff  for  publication,  within  a  fixed  time,  and 
for  every  day^s  delay  beyond,  to  pay  $165.  Suit  was  brought  to  recover  for  161  days*  delay. 
The  court  said :  **  The  award  of  |S»,565  as  liquidated  damages  for  the  failure  for  161  days 
to  furnish  a  sketch  of  defendant's  life  for  publication  in  this  *  Universal  Biography,'  which 
plaintiff  subsequently  published  (without  defendant's  biography),  is  so  monstrous  and 
extravagant  that  it  would  be  a  reproach  to  the  administration  of  Justice  to  countenance 
or  uphold  it."  "  First,  the  contract,  if  it  be  construed  as  claimed,  according  to  its  literal 
terms,  is  well  described  in  the  language  of  Judge  Stobt  (1  Story's  Eq.  Jur.,  6 188),  as  *  such 
as  no  man  in  his  senses,  and  not  under  delusion  would  make,  on  the  one  hand,  and  as  no 
honest  or  £air  man  would  accept,  on  the  other.  It  Is  so  extortionate  and  unjust  that  it 
raises  the  presumption  of  deceit  and  fraud  In  its  inception."  "  Even  courts  of  law  tak9 
noUce  of  the  inequitable  and  unconscienUous  character  of  such  agreements,  declare  them 
void,  and  remit  the  claimant  to  such  damages  as  afford  him  a  reasonable  and  Just  com- 
pensation tor  any  injury  he  has  sustained." 

The  point  of  inadequacy  of  consideration  has  been  much  considered  in  equity  cases. 

In  Wcrmaek  v.  Bogere,  9  Gkk.  60,  and  Judge  v.  TTiZMiM,  10  Ala.  765,  it  was  held  that  mere 
inadequacy  of  consideration  is  not  sufficient  ground  for  setting  aside  a  contract  or  granting 
relief  against  it  in  equity.  In  the  latter  case  the  court  say :  *' There  must  be  something 
else  beside  the  mere  inadequacy  of  consideration  or  inequality  In  the  bargain,  to  Justify  a 
court  in  granting  relief  by  setting  aside  the  contotu^.  What  this  something  else  beside 
the  inadequacy  should  be,  perhaps  no  court  ought  to  say,  lest  the  wary  and  cunning,  by 
employing  other  means  than  those  named,  should  escape  with  their  fraudulent  gains.  I 
however  will  venture  to  say,  that  it  ought,  in  connection  with  the  inadequacy  of  consid- 
eration, to  superinduce  the  belief  that  there  had  been  either  a  suppression  of  the  truth, 
the  suggestion  of  falsehood,  the  abuse  of  confidence,  a  violation  of  duty  cuising  out  of 
some  fiduciary  relation  between  the  parties,  the  exercise  of  undue  infiuence,  or  the  taking 
of  an  unjust  or  Inequitable  advantage  of  one  whose  peculiar  situation  at  the  time  would 
be  calculated  to  render  him  an  easy  prey  to  the  cunning  and  the  artful.  But  If  no  one  of 
these  appears,  or  If  no  fact  is  proved  that  will  lead  the  mind  to  the  conclusion  that  the 
party  against  whom  relief  is  sought  has  suppressed  some  fact  that  he  ought  to  have  dis- 
closed, or  that  he  has  suggested  some  falsehood,  or  abused  In  some  manner  the  confidence 
reposed  in  him,  or  that  some  fiduciary  relation  existed  between  the  parties,  or  that  the 
party  complaining  was  under  his  influence,  or  at  the  time  of  the  trade  was  in  a  condition, 
from  any  cause,  that  would  render  him  an  easy  victim  to  the  unconscientious,  then  relief 
cannot  be  afforded  :  for  inadequacy  of  consideration,  standing  alone  and  unsupported  by 
any  thing  else,  can  authorize  no  court  governed  by  the  rules  of  the  English  law,  to  set  aside 
a  contract. "  The  same  Is  held  in  Birdeong  v.  Birdmmg,  2  Head,  290,  where  it  is  said  that 
inadequacy  of  consideration  is  only  a  badge  of  firaud.  Here  the  consideration  was  one- 
third  of  the  real  value. 

In  Oegood  v.  Franklin,  2  Johns.  Ch.  28  (7  Am.  Dec.  518),  Chancellor  Kxnr said :  ** There  ta 
DO  case  where  mere  Inadequacy  of  price,  Independent  of  other  circumstances,  has  been  held 
tuffldent  to  set  aside  asale  made  between  parties  standing  on  equal  g^round  and  dealing  with 
•■ch  other  without  any  imposition  or  oppression.    And  the  inequality,  amounting  to  fraud. 
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must  be  so  strong  and  manifest  as  to  shock  the  conscience  and  confound  the  judgment  of 
any  man  of  common  aense.  There  is  a  very  important  distinction,  which  runs  through  the 
cases,  between  ordering  a  contract  to  be  rescinded,  and  decreeing  a  spedflc  jieiformaiice. 
Though  inadequacy  of  price  is  not  a  ground  for  decreeing  an  agreement  to  be  delivered 
up,  or  a  sale  rescinded  (unless  its  groesness  amount  to  fraud),  yet  it  may  be  soflicfeot  for 
the  court  to  refuse  to  enforce  performance.  It  is  not  an  uncommon  case  for  the  court  to 
refuse  to  enforce,  for  inadequacy,  and  at  the  same  time  refuse  to  rescind.  **  **  The  doctrine 
is  settled,  that  in  setting  aside  contracts,  on  account  of  inadequate  consideration,  the 
ground  Is  firaud  arising  from  gross  inequality.  Unless  the  inadequacy  does,  of  Itself, 
ex  evidentia  twnim,  prove  fraud,  the  rule  is,  says  Ch.  B.  Hacdonaia  (1  Wightwick,  100), 
that  inadequacy,  by  itself,  has  not  the  wei^t  suggested." 

In  AdnCrof  JBbuoh  r.  Huntt  2  Ham.  601,  where  a  person  deeply  in  debt,  to  obtain  a  loan, 
agreed  to  purchase  a  tract  of  land  at  more  than  double  Its  value,  andgavea  mortgage  ssse- 
curlty  for  loan  and  purchase ,  the  vendor  knowing  the  vendee's  neoessitleB,  a  coot  of  equity 
rescinded  the  oontract.  The  court  said :  **  Where  the  inadequacy  of  price  is  so  great  that 
the  mind  revolts  at  It,  the  court  will  lay  hold  on  the  slightest  drcumstaaoes  of  pppn  iwlDin 
or  advantage,  to  rescind  the  oontract.  '^  The  like  holding  was  made  in  CoekeU  v.  Taylor, 
15  Beav.  108,  Where  in  consideration  of  a  loan  of  1,0001.  the  borrower  agreed  to  purchase 
land  at  ten  times  its  price.  The  court  said  mere  inadequacy  of  price  wUl  not  avoid  a  oon- 
tract, but  *  It  is,  in  fact,  evidence  of  ftraud,  but  standing  alone,  by  no  means  conclusive 
evidence ;  and  if  a  purchaser  with  his  eyes  open,  without  concealment  or  deeeptton  on  tiie 
part  of  the  seller,  choose  to  give  ten  times  the  value  of  the  property  It  Is  far  from  my  in- 
tention to  say  any  thing  that  can  lead  to  the  supposition  that  this  tnuisactioa  can  be 
Impugned. " 

In  Seymour  v.  Ddaneyj  8  Cow.  444  (15  Am.  Dec.  270),  Is  a  learned  review  of  authorities,  and 
the  court  conclude  that  equity  is  not  bound  to  decree  performance  where  the  bazgmin  is 
hard  and  unconscionable,  but  this  does  not  follow  from  the  price  being  inadequate,  onlees 
the  inadequacy  is  so  gross  as  to  evince  fraud.  This  was  held  in  the  Oourt  of  Errors  by  a  vote 
of  14  to  10,  reversing  the  chancellor's  decree.  The  holding  h  followed  In  i^irmclMV. 
Cameron,  41  N.  Y.  806. 

The  following  is  an  abstract  of  MoUf  v.  lf<f dk^U,  supra,  decided  Get.  6,  I87t,  and  reietred 
to  in  the  principal  case : 

**  Where  one  obtained  possession  of  a  deed  of  land,  and  used  It  for  the  puipoee  of 
extorting  money  from  the  person  who  claimed  title  to  the  land  as  the  price  of  its  preserva- 
tion, or  of  permission  to  use  it  in  defending  his  title,  and  by  threats,  express  or  impUed, 
gave  such  person  to  understand  that  the  deed  would  be  withheld  or  destroyed  unless  his 
demand  was  complied  with,  a  payment  made  in  consequence  should  be  deenoed  iavohm- 
tary,  and  the  wrong-doer  should  be  compelled  to  make  restitution.  The  general  rule,  as 
stated  in  Chltty  on  Contracts,  885,  *  seems  to  be  that  the  pajrment  of  money  by  the  owner 
of  goods,  in  order  to  redeem  them  from  the  hands  of  a  person  who  unlawfully  withholds 
them  and  demands  such  money,  may  be  treated  as  a  compulsory  payment^  so  that  the 
amount  is  recoverable  as  having  been  obtained  by  oppressive  means.  The  owner  of  the 
goods  may  have  so  urgent  occarion  for  them  that  the  ordinary  action  may  afford  vety 
imperfect  redress.*  In  MiUtr  v.  MiUer,  18  P.  F.  Smith,  486,  it  Is  said,  that  In  dvil  cases 
the  rule  as  to  duress  per  mituu  has  a  broader  application  at  the  present  day  than  foimerily. 
Where  a  party  has  the  property  of  another  in  his  power,  so  as  to  enable  him  to  exert  his 
control  over  it  to  the  prejudice  of  the  owner,  a  threat  to  use  this  contrc^  may  be  in  the 
nature  of  the  common-law  duress  per  mimu,  and  enable  the  person  threatened  with  this 
pernicious  control  to  avoid  a  bond  or  note  obtained  without  consideration  by  means  of 
such  threats.  The  constraint  that  takes  away  free  agency,  and  destroj^  Uie  power  of 
withholding  assent  to  a  oontract,  must  be  one  that  Is  imminent  and  without  inunediate 
means  of  prevention,  and  such  as  would  operate  on  the  mind  of  a  person  of  reasonable 
flnnness.  As  It  is  expresed  in  Aetly  v.  ReytioidH,  1  Strange,  016,  the  rule  volerUi  mm  fit 
injuria  is  applied  only  *  where  the  party  had  his  freedom  of  exercising  his  will.*  Tim 
same  general  principle  is  also  recognised  in  CoiweU  v.  Peden,  8  Watts,  8S7;  Potkey  v.  JP^bi^ 
gutout  6  Hill,  154;  Saspartae  v.  Jenninge,  1  Bay,  470;  CbUins  T.  TTeeOMurg,  S  kt  2U. 
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03  KaoB.  4BS.) 
N^goHaiUe  inMrument  — pajf merit  of  prommory  note  ^^  token  no  dueharge. 

The  pikyee  of  a  note  indorsed  and  delivered  it,  i>efore  matnritj,  to  a  bank,  tm 
coUaittial  aeearitj  for  a  demand  of  the  plaintiff;  eabeeqaentlj,  but  before 
maiority,  tlie  maker  paid  it  to  the  payee,  not  knowing  of  the  tzanifer,  and  took 
a  receipt ;  held,  tliat  the  note  waa  not  thereby  discharged. 

ACTION  on  a  promissory  note.    The  opinion  states  the  facts. 
The  plaintiff  had  judgment  below. 

&  H»  Olenn  and  Oreenlee  S  Jackson,toT  plaintiffs  in  error. 
Bnereit  d  Waggener,  tor  defendant  in  error. 

Brbwbb,  J.  This  was  an  action  and  judgment  on  a  promissoiy 
note,  dated  March  24,  1873,  and  due  in  eighteen  months,  executed 
by  defendants  to  one  George  Jjamberson,  Jr.,  and  by  him  indorsed 
to  Grall,  the  plaintiff.  The  note  was  in  form  an  ordinary  negotia- 
ble note. 

On  the  24th  of  April,  1873,  Crall  sold  to  said  Lamberson,  Jr.,  a 
buggy  and  harness,  for  9290,  which,  by  the  terms  of  the  contract 
(which  was  in  writing),  might  be  paid  for  in  hay  at  a  stipulated 
price,  which  hay  was  to  be  delirered  by  Lamberson,  Jr.,  from  time 
to  tin)e,  up  to  March  1st,  1874.  As  security  to  Orall  that  Lamber- 
son, Jr.,  should  perform  his  part  of  the  contract  and  deliver  the 
hay,  or  otherwise  pay  for  the  buggy  and  harness  as  per  their  written 
contract,  Lamberson,  Jr.,  agreed  with  Grall  in  their  written  agree- 
ment that  Lamberson,  Jr.,  should  deposit  certain  notes  at  the  Ex- 
change bank  of  Wm.  Hetherington  &  Son,  in  the  city  of  Atchison, 
as  collateral  security  for  the  faithful  performance  of  the  contract. 
This  part  of  the  agreement  reads  as  follows,  viz. : 

'^  It  is  agreed  that  the  said  George  Lamberson,  Jr.,  shall  deposit 
certain  notes  as  collateral  security  for  the  faithful  performance  of 
his  obligation  in  this  contract,  which  notes  are  to  be  deposited  at 
the  Exchange  bank  of  Wm.  Hetherington  &  Son,  and  so  to  remain 
for  the  benefit  and  security  of  the  said  Grall  until  the  fulfillment  of 
contract ;  and  in  the  event  of  failure  by  said  Lamberson,  the 
VoL.XXXm  — 24 
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Baid  Crall  may  and  shall  have  the  right  to  collect  the  same  to  the 
amount  that  may  be  due  him  in  the  premises.  In  witness  whereof, 
the  said  parties/'  etc. 

In  pursuance  of  this  agreement,  as  shown  by  Grail's  evidence, 
the  notes  with  the  written  agreement  were  inclosed  in  an  envelope, 
sealed  up,  and  deposited  in  Hetherington  &  Son's  bank,  on  the  24th 
day  of  April,  1873,  and  among  other  notes  so  deposited  were  two 
notes  sued  on  in  this  action,  upon  one  of  which  the  defendant  in 
error,  Crall,  obtained  this  judgment,  which  the  plaintiffs  in  error 
seek  to  reverse. 

The  statute  of  limitations  defeated  the  claim  in  the  other  note. 
The  defense  interposed  was  payment  to  Lamberson,  made  before 
the  maturity  of  this  note,  and  without  knowledge  of  any  transfer. 
The  court  refused  to  permit  evidence  of  such  payment,  and  this 
presents  the  question  for  our  consideration.  We  think  the  rul- 
ing of  the  court  correct  There  is  no  question  but  that  the  note 
was  indorsed  at  the  time  it  was  placed  in  the  bank  as  collateral,  and 
none  that  the  payee  failed  to  deliver  the  hay,  except  about  three 
tons,  or  make  other  payment;  so  that  Crall  had  a  valid  claim  for 
much  more  than  the  amount  of  this  note,  and  for  which  this  note 
was  indorsed  and  transferred  as  collateral  security.  The  notes 
were  afterward,  by  consent  of  Lamberson  and  Crall,  taken  from  the 
bank,  and  left  with  Crall.  There  is  some  little  uncertainty  as  to 
the  time  when  this  was  done,  but  we  think  this  immaterial,  and 
that  the  ruling  would  have  been  correct  even  if  the  notes  had  re- 
mained in  Hetherington's  bank  up  to  the  time  of  suit.  By  the 
indorsement,  the  legal  title  was  transferred,  and  Crall  was  by  the 
contract  given  the  right  to  collect  up  to  the  amount  due  him  for 
the  buggy  and  harness.  In  1  Daniel  on  Negotiable  Instruments, 
§  824,  the  author  says  : 

"  When  the  note  or  bill  of  a  third  party,  payable  to  order,  is  in- 
dorsed as  collateral  security  for  a  debt  contracted  at  the  time  of 
such  indorsement,  the  indorsee  is  a  bona  fide  holder  for  value  in  the 
usual  course  of  business,  and  is  entitled  to  protection  against 
equities,  offsets,  and  other  defenses  available  between  antecedent 
parties,  provided,  of  course,  that  the  bill  or  note  transferred  as  col- 
lateral security  is  itself,  at  the  time,  not  overdue." 

There  is  no  pretense  that  Lamberson  had  the  note  at  the  time  of 
payment  to  him,  or  that  he  was  authorized  by  Crall  to  receive 
the  money.    Crall  had  done  nothing  to  mislead  the  makers,  noth* 
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ing  upon  which  to  base  any  estoppel  against  him.  Now  a  maker 
of  a  negotiable  note,  who,  before  its  maturity,  pays  the  payee  the 
amount  thereof  without  a  surrender  of  tho  note,  does  so  at  his 
periL  If  tho  payee  is  no  longer  the  holder,  or  entitled  to  receive 
the  money,  the  payment  in  no  manner  discharges  the  paper,  or 
prevents  the  real  holder  from  recovering  upon  it  The  case  of  Davis 
V.  MiUeTy  146ratt.l3,  is  still  stronger.  In  that  case,  tho  indorse- 
ment was  after  maturity  and  protest  for  non-payment.  After  trans- 
fer, payment  was  made  to  the  indorser  and  receipt  taken.  The 
maker  had  no  notice  of  the  transfer  till  after  the  payment  It  was 
held  that  the  payment  was  no  defense.  In  the  opinion,  Moncure, 
J.,  uses  this  language  : 

''On  the  other  hand,  however,  it  maybe  answered  that  no  case 
can  be  found  in  which  it  has  been  decided,  or  even  said,  that  pay- 
ment to  an  indorser  after  an  indorsement  is  a  good  defense  against 
the  indorsee.  That  no  decision  can  be  found  the  other  way,  is  well 
accounted  for  by  the  fact  that  the  payment  of  a  negotiable  note  is 
very  rarely  made  without  taking  in  the  note,  or  having  the  pay- 
ment, if  partial,  indorsed  thereon,  and  no  occasion  has  therefore 
'occurred  for  a  decision  of  the  question.  That  no  such  occasion  has 
occurred  is  in  itself  an  argument  in  favor  of  the  defendant  in 
error.  ♦  ♦  ♦  There  is  at  least  as  much  reason  in  holding  the 
maker  of  a  note  responsible  for  want  of  caution  in  making  a  pay- 
ment, as  for  holding  a  purchaser  responsible  for  want  of  caution  in 
making  a  purchase.  Indeed,  there  is  more,  for  due  caution  will 
always  protect  the  former  against  an  improper  payment,  while 
the  greatest  caution  may  not  protect  the  latter  against  an  im- 
proper puichase.  The  former  is  always  safe  in  making  pay- 
ment to  the  legal  holder  of  the  note,  which  he  may  thereupon 
require  to  bo  produced  and  surrendered  to  him,  while  the  lat- 
ter is  often  deceived  by  a  false  possession,  and  must  at  his  peril 
look  to  tho  title,  which  may  be  separate  from  the  possession.*' 
See  also  Coffman  v.  Ba7ik,  41  Miss.  212 

The  case  of  McCrum  v.  Corby^  11  Kans.  464,  is  not  in  point,  for  in 
that  there  was  no  indorsement  Here  the  paper  was  regularly  in« 
dorsed.  Nor  is  this  indorsement  one  which  simply  constituted  the 
holder,  agent  of  the  indorser,  such  an  indorsement  as  is  spoken 
of  in  1  Dan.  on  Neg.  Inst,  §  822,  to  which  we  are  referred  by 
counsel.  For  this  transfer  was  irrevocable.  The  indorser  had  no 
control  of  the  paper,  could  acquire  none  except  by  payment  of  the 
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debt  for  which  the  paper  was  pledged.  Whether  the  legal  title 
pasaed  directly  to  Grail,  or  to  the  bank  as  trustee  tor  his  benefity  is 
immaterial.  It  had  passed  away  from  Lamberson,  and  he  held 
neither  legal  title  nor  equitable  right  to  the  proceeds.  Therefore 
payment  to  him  was  to  one  without  actual  right  to  reoeiye  it,  and 
without  possession  of  any  evidence  of  tkle  or  right  to  receive  pay- 
ment Conceding,  as  counsel  contend,  that  the  indorsement  is  to 
be  construed  along  with  the  agreement  as  really  one  transaction 
and  one  instrument,  yet  such  an  indorsement  passes  title*  and  ex- 
cept  as  limited  by  the  restriction,  cuts  off  all  equities.  The  note 
was  indorsed  as  security  for  Lamberson's  debt  to  Orall,  a  debt  con- 
tracted at  the  time  of  the  indorsement  That  debt  is  unpaid^  and 
Orall  has  a  right  to  recover. 

The  judgment  will  be  affirmed. 

All  the  justices  concurring. 

Judgment  afirmed^ 


Smith  v.  Gorb. 

(88  K  iD8.  488.) 

Homestead  —  tohsn  proi  -eeds  of  sale  of,  not  exempt. 

The  proceeds  of  the  sale  of  a  homeBtead  are  not  exempt  from  ezeeotioi^ 
nnlesB  the  vendor  has  at  the  time  of  sale  the  intention  of  Investing  them  Is 
another  homestead. 

rpHE  opinion  states  the  case. 

H.  T.  Greeuy  for  plaintiff  in  error. 

L.  B,  Wheaty  Thos.  F.  Fenhn,  0.  F.  W.  Dossier ^  and  /.  D.  Skafer^ 
for  defendants  in  error. 

Valektine,  J.  This  was  an  action  to  subject  a  certain  note 
and  mortgage  held  by  Henry  D.  Smith  against  Michael  McDonald 
to  the  payment  of  a  certain  judgment  held  by  Emory  E.  Oors 
against  Henry  D.  Smith.    Oore  commenced  the  action  against 
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Smith  aud  McDonald,  and  made  various  other  persons  parties 
defendant.  Smith,  however,  was  the  bnlj  real  party  defendant, 
and  he  is  now  the  only  plaintiff  in  error.  All  the  other  parties 
were  and  are  satisfied  with  the  judgment  rendered  by  the  court  below. 
The  only  defense  to  the  action  was  and  is,  that  said  note  and  mort- 
gage were  given  in  part  consideration  for  Smith's  homestead,  on  a 
sale  and  conveyance  thereof.  The  facts  of  the  case  are  substantially 
as  follows : 

On  October  17,  1876,  and  prior  thereto.  Smith  owned  a  certain 
piece  of  land,  which  he  then  occupied  as  his  homestead.  On  that 
day  he  sold  said  homestead  to  Michael  McDonald,  and  in  considera- 
tion therefor  McDonald  then  paid  him  $3,500  in  cash,  and  gave  him 
bis  promissory  note  and  mortgage  for  $1,037.50  more.  This  note 
was  dated  October  17, 1876,  and  was  to  become  due  in  two  years 
after  date,  or  on  October  17,  1878.  Smith  used  said  $3,500  in 
paying  debts,  and  in  supporting  his  family.  On  March  1,  1877, 
Smith  removed  from  said  land,  and  moved  upon  another  piece  of 
land,  which  he  rented  and  occupied  with  his  family  for  one  year. 
He  then  moved  upon  another  piece  of  land  with  his  family,  which 
land  he  ocnpied  for  about  nine  months.  He  then  removed  into 
Leavenworth  city,  and  he  and  his  family  occupied  a  house  in  that 
city  which  was  partly  occupied  by  another  family.  At  the  time  of 
the  trial  of  this  case,  which  was  September  3, 1870,  he  with  his  two 
minor  children  was  living  with  his  son-in-law,  and  his  wife  was 
staying  with  her  father.  This  action  was  commenced  on  February 
8, 1879.  On  September  3,  1879,  it  was  tried.  On  the  trial.  Smith 
testified  that  *'he  (H.  D.  Smith)  expects  and  intends  to  use  the 
proceeds  of  that  note  and  mortgage —  that  is,  the  money  due  on  it 
—  to  buy  another  small  farm,  to  live  on  as  a  home  for  himself  and 
family.''  Whether  at  any  time  previous  to  the  trial.  Smith  over 
expected  or  intended  to  use  the  money  due  on  said  note  and  mort- 
gage to  purchase  another  homestead,  is  not  shown.  The  foregomg 
is  all  the  evidence  that  tended  to  show  that  he  ever  at  any  time  had 
any  such  expectation  or  intention.  Smith  never  purchased  or  owned 
any  land  after  selling  his  homestead,  and  there  is  nothing  in  the 
record,  except  the  words  above  quoted,  that  shows,  or  tends  to  show, 
that  ho  at  any  time  had  any  desire  or  wish  to  purchase,  or  any 
expectation  of  purehjising,  any  more  land.  Under  these  circum- 
stances, wc  do  not  think  that  the  money  due  on  said  note  and  mort- 
gage is  exempt  from  the  payment  of  Smith's  dohts. 
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Ifc  is  true  that  this  court  has  decided  that  the  proceeds  of  a  home- 
stead sold  at  forced  sale  by  a  sheriff  are  exempt  from  the  payment 
of  all  debts  which  are  not  liens  upon  the  homestead,  so  long  as  the 
debtor  expects  and  intends  to  use  such  proceeds  in  procuring  another 
homestead.  Mitchell  y,  Milhoan,  11  Kans.  617.  And  this  doctrine 
probably  ought  to  be  extended  to  cases  where  the  sale  of  the  homo- 
stead  is  made  voluntarily  by  the  owner  of  the  homestead  himself. 
Watkins  y.  BlaichscMnskiy  40  Wis.  347.  But  we  think  the  inten- 
tion to  use  the  proceeds  in  procuring  another  homestead  should  be 
formed  at  or  before  the  time  of  the  sale,  and  the  intention  should 
be  to  procure  another  homestead  with  the  proceeds  immediately. 
It  would  not  do  to  form  the  intention  two  years  after  the  sale,  nor 
would  a  present  intention  to  procure  the  homestead  two  years  after- 
ward be  sufficient  If  the  party  himself  supposed  that  he  could  get 
along  without  a  homestead,  the  law  would  not  protect  his  money 
or  his  credits,  and  exempt  them  from  the  payment  of  his  debts, 
merely  because  it  supposed  he  ueeded  a  homestead.  The  law  does 
not,  in  express  terms,  in  any  case  exempt  money  or  credits,  merely 
because  they  are  proceeds  of  a  homestead.  They  are  exempted  only 
by  a  sort  of  equitable  fiction  drawn  from  the  spirit  of  the  home- 
stead-exemption laws,  and  adopted  for  the  purpose  of  enabling 
persons  to  change  their  homesteads  when  they  desire.  This  sort  of 
exemption,  however,  is  not  allowed  in  several  of  the  States.  Thomp- 
son on  Homesteads,  §  748  to  §  751.  In  this  State  the  homestead- 
exemption  laws  are  construed  liberally ;  but  giving  to  them  the 
most  liberal  construction,  the  plaintiff  in  error  is  not  entitled  to 
have  the  money  due  on  said  note  and  mortgage  exempted  from  the 
payment  of  his  debts. 

Under  the  circumstances  of  this  case,  we  think  the  present 
action  may  be  maintained.  Oivil  Code,  §  481.  Except  for  this  note 
and  mortgage,  it  was  shown  that  Smith  was  wholly  insolvent,  and 
entirely  execution-proof.  Different  executions  had  been  issued 
against  him,  and  returned  not  satisfied. 

The  judgment  of  the  court  below  will  be  affirmed. 

All  the  justices  concurring. 

Judgment  affirmed. 
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OoMSTOCK  y.  Adams. 

(88  Kans.  618.) 
Marriage — divorce — annulling  decree,  effect  ef. 

Tbfl  ammniiig  of  a  decree  of  divorce  replaces  the  parties  In  the  state  in  which 
fhej  were  before  the  divorce^  without  regard  to  a  subsequent  marriage  and  the 
Urth  of  children;  an  agreement  l>etween  the  parties  to  the  contrary  is  of  no 
effect;  and  where  the  divorce  was  granted  by  the  court  of  another  State,  it 
will  be  presumed  that  the  annulling  of  the  decree  by  the  same  court  is  reg* 
alar  and  valid. 

ACTION  to  Bet  aside  a  will  ezecnted  by  Ira  Oomstock,  and  to 
procnre  a  decree  declaring  the  plaintiff  to  be  the  owner  of 
one-half  of  all  the  property  of  which  the  said' Ira  Comstock  died 
seized.  The  conrt  below  made  the  following  findings  of  fact  and 
conclnsions  of  law. 

'^  1.  That  Ira  Comstock  and  Avis  F.  Comstock  were  married  in 
the  State  of  New  Tork^in  1844,  and  lived  together  as  husband  and 
wife  until  the  year  1862,  when  they  separated  in  the  State  of  New 
York.  Tho  result  of  such  marriage  was  four  children,  named 
respectiyely  Hiram  Frank,  Emma,  Jennie,  and  Willie,  who  arc 
defendants  therein. 

^  2.  That  in  1865,  Ira  Comstock  removed  to  the  State  of  Michigan, 
from  the  State  of  Pennsylvania,  and  settled  in  Van  Buren  county  in 
said  State,  and  in  a  few  weeks  thereafter  the  defendant  Loretta 
Adams  removed  from  the  same  place,  in  the  State  of  Pennsylvania, 
and  settled  in  Van  Buren  county,  Michigan,  at  or  near  the  residence 
of  Ira  Comstock. 

''3.  That  the  said  Ira  Comstock  and  Loretta  Adams,  alia^ 
Comstock,  after  such  settlement  in  Michigan,  lived  together  until 
their  subsequent  marriage,  as  hereinafter  found. 

^^  That  on  January  2, 1867,  by  a  decree  of  the  Circuit  Court  of 
Van  Buren  county,  Michigan,  upon  service  by  publication  against 
said  Avis  F.  Comstock,  said  Ira  Comstock  was  upon  his  bill  divorced 
from  said  Avis  F.  Comstock. 

^5.  That  on  January  8, 1867,  the  said  Ira  Comstock  and  Loretta 
Adams,  or  Comstock,  were  married  in  Van  Buren  county,  Michigan, 
the  issue  of  which  said  marriage  was  three  children,  named  respect* 
iTely,  Fred,  Dick  and  the  'baby,'  who  are  defendants  herein. 
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"  5f  That  on  the  13th  day  of  September,  1867,  after  Ira  Com- 
Btock  had  obtained  his  divorce,  and  before  any  proceedings  had 
been  taken  to  reverse  the  same,  and  after  he  and  Lore  eta  Adams 
were  married,  the  said  Ira  and  Avis  F.  Oomstock  entered  into  a 
written  agreement,  the  terms  of  which  were,  that  for  the  sum  of 
(500,  to  be  paid  to  Avis  by  Ira,  Avis  F.  Gomstock  agreed  to  sur- 
render her  right  and  interest  in  and  to  the  property,  personal  and 
real,  of  the  said  Ira,  and  also  agreed  to  take  no  steps  or  proceedings, 
nor  to  institute  any  suit  to  invalidate,  set  aside  or  annul  the 
divorce  granted  to  Ira,  or  the  marriage  between  Ira  and  Loretta; 
that  Ira  paid  $75  on  said  contract,  and  executed  a  mortgage  to  Avis 
for  the  remainder,  which  afterward  turned  out  to  be  worthless,  and 
no  further  payment  of  said  sum  of  $500,  other  than  the  t75,  has 
ever  been  made  or  tendered  by  Ira. 

"6.  That  on  October  21,  1868,  by  proceedings  had  in  said  Cir- 
cuit Court  of  Van  Buren  county,  Michigan,  on  the  chancery  side 
thereof,  being  the  same  court  in  which  the  aforementioned  decree 
of  divorce  was  granted  (which  proceedings  were  substituted  and 
filed  in  said  court  on  the  1st  day  of  November,  1867),  said 
decree  was,  upon  and  after  personal  service  and  notice  to  said  Ira 
Corasiock,  upon  the  application  of  said  Avis  F.  Comstock,  set  aside 
and  annulled. 

''  7.  That  in  1871,  Ira  Gomstock  and  Loretta  Adams,  or  Comstock, 
removed  to  Marion  county,  Kansas,  and  continued  to  live  together 
there  as  husband  and  wife,  until  his  death,  as  hereinafter  foand. 

'^8.  That  said  plaintiff,  Avis  F.  Gomstock,  has  never  married 
since  the  separation  of  herself  and  said  Ira  Gomstock. 

'^9.  That  said  Ira  Gomstock  died,  in  Marion  county,  Kansas, 
November  12th,  1875,  leaving  a  will,  a  true  copy  of  which  is  an« 
nexed  to  plaintiff's  petition,  which  said  will  has  been  duly  admit- 
ted to  probate  in  said  Marion  county,  Kansas. 

^*  10.  That  said  Ira  Gomstock  died  seized  of  personal  property 
to  the  amount  of   $1,355.65. 

^'11.  That  said  Ira  Gomstock  died  seized  of  certain  real  estate 
situate  in  Marion  county,  Kansas,  part  of  which  was  a  homestead 
under  the  laws  of  the  State  of  Kansas,  and  that  such  homestead 
was  occupied  by  himself  and  Loretta  Adams,  aliiis  Coaistock,  and 
their  children,  Fred,  Dick,  and  the  '  baby, '  and  Hiram  Frank,  a 
son  of  himself  and  Avis  F.  Gomstock. 

'*  12.  That  said  real  estate  was  the  accumulation  of  the  joint 
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liibor,  service  and  money  of  said  Ira  Comstock  and  LorettaAdamSy 
alias  Comstock. 

"  13.  That  said  Loretta  Adams,  or  Comstock,  was  not  a  party 
in  any  way  or  manner  in  the  procurement  of  the  divorce  of  Ira 
Comstock  from  Avis  F.  Comstock. 

^'14.  That  said  plaintiff.  Avis  F.  Comstock,  never  has  consented 
in  writing  or  otherwise  to  any  of  the  terms  of  said  will  of  said 
Ira  Comstock. 

*^  15.  That  said  plaintiff.  Avis  F.  Comstock,  has  never  been  a 
resident  of  the  State  of  Kansas. 

"  16.  That  said  defendant,  Loretta  Adams,  aiias  Comstock,  is 
the  execntrix  of  said  last  will  and  testament  and  of  the  estate  of 
said  Ira  Comstock. '' 

From  which  said  matters  of  fact  the  court  concludes : 

**  h  That  the  marriage  of  Ira  Comstock  and  Loretta  Comstock 
was  a  yalid  marriage  within  the  jurisdiction  of  the  State  of  Michi- 
gan, nntil  the  same  was  set  aside  and  annulled  by  the  proceedings 
had  by  Avis  F.  Comstock. 

*^2.  That  upon  the  annulment  and  setting  aside  of  said  decree 
of  divorce,  the  marriage  of  said  Ira  and  Loretta  Comstock,  or 
Adams,  was  set  aside  and  annulled,  and  the  relation  of  husband 
and  wife  between  said  Ira  and  Avis  restored,  and  the  same  there- 
after continued  to  exist  until  the  time  of  said  Ira's  death. 

"  3.  That  by  reason  of  the  non-residence  of  Avis  F.  Comstock  in 
Kansas,  Ira  Comstock  had  the  right  to  exclude  her  from  any  inter- 
est in  his  real  estate  in  Kansas,  by  will. 

*'  4L  That  by  reason  of  the  joint  occupancy  of  Ira  Comstock  and 
Ijoretta  Adams,  or  Comstock,  in  the  homestead,  and  the  non-resi- 
dence of  Avis  F.  Comstock,  Ira  had  tho  right  to  devise  said  home- 
stead by  will  to  said  Ijorotta. 

**  5.  That  by  reason  of  the  real  estate  having  been  the  joint  accu- 
mulation of  the  money  and  labor  of  Ira  Comstock  and  Loretta 
Adams,  or  Comstock,  the  said  Ira  had  the  right  to  devise  the  same 
to  said  Loretta  to  the  exclusion  of  said  Avis,  she  beiug  a  non-resi- 
dent of  the  State  of  Kansas. 

'^  6.  That  the  said  plaintiff.  Avis  F.  Comstock,  as  the  widotv  of 
said  Ira  Comstock,  is  entitled  to  a  selection  from  the  personal  estate 
of  said  Ira  Comstock  of  the  property  allowed  her  by  section  49,  chap- 
ter 37  of  the  general  statutes  of  this  State,  and  in  addition  thereto^ 
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one-half  of  the  remainder  of  said  persona]   property  not  necessary 
to  the  payment  of  the  debts  of  said  decedent. " 

The  court  decreed  that  said  will  be,  as  to  the  plaintiff,  set  aside 
as  to  the  personal  estate  belonging  to  him  at  the  time  of  his  death, 
and  that  the  plaintiff  is  the  owner  of  all  the  property  allowed  by 
law  to  her  as  the  widow  of  Ira  Comstock.     The  plaintiff  appealed. 

Bv4:h  (6  Kellogg,  and  Frank  Doster,  for  plaintiff  in  error. 
J.  (?.  Waters,  for  defendants  in  error. 

m 

Yalentinb,  J.  As  this  court  is  inclined  to  agree  with  the  plaint- 
iff in  error  in  this  case,  it  will  be  proper  for  us  to  set  forth  and  dis- 
cuss the  questions  which  the  defendants  in  error  claim  are  involved 
in  the  case.    Such  questions  are  as  follows  : 

'^  IHrsL  Does  a  marriage  remain  valid,  after  decree  rendered,  leav- 
ing the  party  fully  competent  to  marry,  upon  and  after  review  of 
the  decree  of  divorce  and  its  annulment?  Second,  Is  not  the  con- 
tract made  between  Ira  Comstock  and  Avis  F.  Comstock  a  valid  one, 
and  does  it  not  conclude  the  plaintiff  in  error  in  this  action?  Third. 
Had  not  Ira  Comstock  the  right  to  exclude,  by  will,  his  first  wife, 
Avis  F.  Comstock,  from  participation  in  his  real  estate,  she  having 
always  been  a  non-resident  of  the  State  of  Kansas  ?  Fourth.  What 
authority  has  the  Michigan  court  to  set  aside  the  divorce  ?" 

The  answers  to  all  the  foregoing  questions  must,  as  we  think,  be 
against  the  plaintiff. 

I.  Upon  principle  and  authority,  the  first  question  must  be 
answered  in  the  negative.  2  Bish.  on  Mar.  and  Div.,  §§  753,  753a; 
Crouch  V.  Crouch,  30  Wis.  667.  When  a  decree  of  divorce  is  set 
aside  and  annulled,  the  marital  relations  of  the  parties  are  placed 
back  in  just  the  same  condition  as  they  were  before  the  divorce  was 
granted,  and  it  can  make  no  difference  that  the  party  to  whom  the  di- 
vorce was  granted  has  married  in  the  mean  time,  or  that  a  child  had 
been  born  as  the  fruit  of  this  second  marriage  ;  for  the  courts  cannot 
be  divested  of  their  power  to  set  aside  decrees  of  divorce  by  the  acts 
of  the  party  procuring  the  divorce,  or  by  the  acts  of  thii*d  persons. 
All  persons  are  bound  to  know  the  law,  and  all  persons  are  bound 
to  know  the  power  of  courts  to  set  aside  and  annul  decrees  of 
divorce ;  and  knowing  all  this,  if  any  man  and  woman  (one  of 
whom  has  been  wrongfully  divorced  from  a  former  husband  or 
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wife)  choose  to  take  the  hazardous  risk  of  being  married  to  each 
other  before  the  divorce  has  become  final  and  conclusive  by  lapse 
of  time,  such  man  and  woman  must  be  prepared  to  endure  all  the 
consequences  of  a  final  revocation  and  annulment  of  the  decree 
of  divorce,  provided  such  decree  shall  ever  be  annulled.  A  party 
to  a  decree  of  divorce  obtained  by  fraud  cannot  defeat  the  power 
and  jurisdiction  of  the  court  to  set  aside  such  decree  by  consnm- 
mating  a  second  marriage  on  the  next  day  after  the  decree  is 
granted,  and  the  person  to  whom  such  party  is  married  has  no 
more  power  to  defeat  the  exercise  of  the  jurisdiction  of  the  court 
in  such  cases  by  such  a  hasty  marriage  than  the  party  has.  There 
can  be  no  innocent  parties  in  such  cases.  In  the  present  case,  the 
second  marriage  was  consummated  in  just  six  days  after  the  decree 
was  rendered.  Where  a  decree  of  divorce  is  rightfully  and  properly 
obtained,  there  is  no  danger  of  its  ever  being  set  aside  or  vacated. 
It  is  only  where  the  decree  has  been  wrongfully  or  fraudulently 
obtained,  that  it  may  be  set  aside. 

II.  Said  contract  between  Ira  Comstock  and  Avis  F.  Comstock 
was  against  public  policy,  and  therefore  void.  Even  Ira  Comstock 
himself  seems  to  have  thought  so  ;  for  after  paying  the  175  which 
he  paid  at  the  time  of  making  the  contract,  he  forever  abandoned 
the  contract,  and  never  afterward  fulfilled  any  of  its  terms.  Said 
contract  was  against  public  policy,  and  void,  because  the  principal 
consideration  therefor  was,  that  Avis  F.  Comstock  should  refrain 
from  all  disturbance  or  molestation  of  said  decree  of  divorce,  which 
decree  of  divorce  (it  must  be  presumed  from  the  fact  that  it  was 
afterward  set  aside)  was  obtained  Illegally  and  wrongfully.  As 
society  has  an  interest  in  marriages  and  divorces,  the  public  will 
not  allow  individuals  to  make  valid  contracts  to  uphold  and  sustain 
ill^al  and  fraudulent  divorces.  Probably  no  estoppel  could  be  set 
up  in  any  case,  and  certainly  not  in  this  case  ;  for  in  this  case  the 
second  marriage  was  had  long  before  this  contract  was  made,  and 
not  in  pursuance  thereof. 

Now  while  we  think  that  said  contract  was  void,  still  would  the 
defendants  be  in  any  better  condition  if  it  were  valid  ?  If  it  were 
valid,  then  Ira  Comstock  should  have  interposed  it  as  a  defense  to 
the  plaintiff's  proceeding  to  set  aside  said  decree  of  divorce.  Whether 
he  did  so  interpose  or  not,  we  cannot  tell  from  the  record  brought 
to  this  court;  but  whether  he  did  or  not,  we  think  the  judgment 
setting  aside  said  decree  of  divorce  is  equally  conclusive  against 


1%  KANSAS, 


Lapere  v.  Luckey. 


him^  and  that  judgment  virtually  overturns  and  destroys  the  con- 
tract. Although  Avis  F.  Gomstock  agreed  that  she  would  not 
disturb  said  decree  of  divorce,  yet  she  in  fact  did  disturb  it,  and 
the  decree  was  set  aside  and  that  is  the  end  of  the  matter.  When 
the  decree  was  set  aside,  she  again  became  the  wife  of  Ira  Gomstock, 
with  all  the  rights,  privileges  and  duties  of  other  wives. 

[Omitting  the  third  point.] 

lY.  In  the  absence  of  any  thing  to  the  contrary,  it  must  be  pre- 
sumed that  the  Michigan  Gircnit  Court,  which  granted  and  set 
^iside  said  divorce,  had  ample  authority  and  jurisdiction  to  do  the 
43ame.  Dodge  v.  Coffin,  15  Eans.  277, 280,  284-287:  It  was  a  court 
of  general  jurisdiction  (Mich.  GonsL,  art  6,  §  8);  and  presump- 
tively, it  had  sufficient  jurisdiction  to  set  aside  one  of  its  own 
decrees.  Besides,  the  evidence  introduced  in  the  court  below  may 
have  shown  conclusively  that  it  had  such  jurisdiction.  None  of 
the  evidence  has  been  brought  to  this  court  and  therefore  we  can- 
not say  that  it  did  not  so  show. 

It  follows  from  the  foregoing,  that  the  plaintiff,  Avis  F.  Corn- 
stock,  is  entitled  to  one-half  of  all  the  property  of  Ira  Gomstock, 
deceased,  not  necessary  for  the  payment  of  debts.  The  other  half 
of  said  property  should  be  disposed  of  in  accordance  with  the 
terms  of  the  said  will  of  Ira  Gomstock. 

The  judgment  of  the  court  below  will  be  reversed,  and  cause  re- 
manded for  further  proceedings  in  accordance  with  this  opinion. 

Reversed  and  remanded. 

All  the  justices  concurring. 


Lapere  v.  Luckby. 

(88  Kans.  584.) 

Ancient  UghU, 
The  doctrine  of  ancient  lights  does  not  prevail  in  Kansas.* 

ACTION  for  obstruction  of  light  and  air.    The  opinion  states 
the  case.     The  defendant  had  judgment  below. 

*  To  same  effect,  Ray  v.  Sweeney  (U  Bush,  1) ;  20  Am.  Rep.  888,  and  note,  889 ;  Rennjfmm'9 
JLppea\  Penn.  Sup.  Ct.,  March,  1880, 21,  Alb.  L.  J.  488^ 
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Oremke  d  Jacksony  for  plaintiff  in  error. 
S.  H.  Olenn,  for  defendant  in  error. 

TALBHTiirSy  J.  The  plaintiff  in  error  states  the  facts  of  this 
case  as  follows : 

On  the  2l8t  day  of  May,  1879,  the  plaintiff  in  error,  as  plaintiff, 
made  and  filed  in  the  District  Court  in  and  for  Atchison  county, 
Kansas,  his  petition  against  the  defendant,  in  which  he  charged 
that  he  was  in  possession,  under  a  lease,  of  the  Idndell  hotel,  lo- 
cated on  lot  7,  in  block  28,  in  the  city  of  Atchison  ;  that  in  order 
to  properly  carry  on  the  business  of  said  hotel,  it  was  necessary  to 
use  the  basement  of  the  building  for  the  purpose  of  a  laundry ; 
that  he  had  fitted  up  the  south  fifty  feet  of  said  basement  as  a 
laundry,  at  an  expense  of  about  toOO ;  that  his  leasehold  interest 
in  said  building,  and  the  furniture  owned  by  him  therein,  was  of 
the  Talue  of  $8,000, 

Ho  further  alleged  that  it  was  necessary,  in  order  to  properly  use 
said  basenient,  to  haTC  the  light  and  the  air  from  the  whole  of  the 
east  side  of  such  basement,  and  that  plaintiff  is  entitled  to  the  light 
and  air  from  the  whole  of  the  east  side  of  said  basement ;  and  that 
well  knowing  the  plaintiff's  right  in  the  premises,  said  defendant 
wroDgfnlly  and  illegally,  about  the  month  of  October,  1878,  erected 
and  put  up  a  high  board  obstruction,  greatly  injuring  plaintiff ; 
that  on  or  about  the  31st  of  May,  1879,  said  defendant  wrongfully 
and  unlawfally  threw  down  the  fence  along  the  south  part  of  such 
basement,  and  is  threatening  to  put  up  and  maintain  along  the 
east  side  of  said  basement,  for  the  length  of  about  sixty  feet,  a 
board  obstruction  of  the  height  of  about  sixteen  feet,  thereby 
wrongfully,  unlawfully,  maliciously  and  wickedly  cutting  off  the 
air  and  light  from  plaintiff*s  laundry  and  basement,  as  he  is  right- 
fully entitled  to  enjoy. 

[Omitting  a  matter  of  practice.] 

Defendant  filed  a  demurrer  to  plaintiff's  petition,  alleging  that 
the  said  petition  does  not  state  facts  suflicient  to  constitute  a 
cause  of  action  of  any  kind  in  favor  of  plaintiff  and  against  de- 
fendant ;  and  does  not  state  sufficient  facts  upon  which  to  base  an 
order  of  injunction,  either  temporary  or  otherwise. 

The  conrt  sustained  the  same,  and  the  plaintiff  brings  the  case 
bero  for  reriew. 
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This  statemeat  of  the  facts  of  the  case  is  at  least  fair  toward 
the  plaintiff  in  error. 

Did  the  court  below  commit  any  error?    We  think  not. 

[Omitting  an  immaterial  point.] 

In  the  plaintiff's  petition  there  was  a  conspicaoas  absence  of 
important  facts,  which  we  would  naturally  expect  to  see  in  such  a 
petition.  There  was  apparently  labored  effort  to  avoid  stating 
some  of  the  facts  which  should  have  been  stated  in  detail.  No  one 
can  tell  from  the  petition  who  owned  the  land  where  the  defendant 
was  engaged  in  tearing  down  and  building  up  fences.  The  plaintiff 
does  not  say  that  he  owned  it,  or  had  any  lease  thereon,  and  he 
does  not  say  that  the  defendant  did  not  own  it,  or  that  he  did  not 
have  full  and  complete  control  thereof.  The  facts  of  the  case,  as 
shown  from  the  petition  and  said  affidavits,  are  that  the  plaintiff 
had  a  lease  of  the  hotel,  and  full  charge  thereof,  while  the  defend- 
ant owned  the  laud  where  he  was  at  work  tearing  down  and  building 
up  fences,  and  had  complete  charge  thereof.  The  plaintiff's  allega- 
tion, in  his  petition,  tliat  the  defendant  was  ''  thereby  wrongfully, 
unlawfully,  maliciously  and  wickedly  cutting  off  the  air  and  light 
from  the  plaintiff's  laundry  and  basement,  as  he  is  rightfully 
entitled  to  enjoy,"  was  evidently  based  upon  an  erroneous  supposi- 
tion, that  because  the  plaintiff  had  leased  the  hotel  from  somebody, 
he  thereby  had  the  unquestioned  right  to  all  the  air  and  light  from 
all  the  surrounding  country,  unobstructed,  undisturbed  and  unin- 
terrupted by  anybody,  or  from  any  source.  He  evidently  did  not 
take  into  due  consideration  the  rights  of  others  who  might  for- 
tunately or  unfortunately  have  property  near  him,  or  in  that 
vicinity ;  and  hence  his  omission  of  these  very  important  facts. 
Now,  in  the  absence  of  these  facts,  we  think  the  court  below  did 
right  in  sustaining  said  demurrer.  Inadvertent  omissions  of  facts 
from  a  pleading,  especially  where  the  omitted  facts  are  unimportant, 
or  where  they  may  be  covered  by  broad  and  general  allegations,  are 
generally  looked  upon  leniently  by  the  courts,  and  especially  so  after 
verdict ;  but  a  studious  omission  of  important  facts  from  a  pleading 
cannot  be  favored  ;  and  this  is  especially  true  where  the  pleading  is 
attacked  before  trial,  and  by  demurrer.  It  is  an  old  rule,  that  upon 
a  demurrer  only  such  facts  as  are  well  pleaded  can  be  considered  as 
true.  And  in  such  a  case  as  this,  we  think  the  rule  ought  to  be 
strictly  adhered  to. 

We  suppose  that  there  can  be  no  such  thing  as  "ancient  lights'* 
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in  Kansas;  and  that  the  doctrine  of  *' ancient  lights''  cannot  be 
recognized  by  our  courts.  And  hence  a  petition  which  sets  forth 
nothing  else  for  a  cause  of  action  than  the  obstruction  of  ''  ancient 
lights,''  does  not  state  any  cause  of  action. 

The  judgment  of  the  court  below  will  be  afiSrmed. 

Judgment  affirmecL 

All  the  justices  concurring. 


HOGAN  Y.   MANKERa 

(38  Kans.  661.) 

Hom€9Uad  exemptums — le€ued  land — partly  used  far  buHnen. 

A  homestead  may  be  aoqaired  \n  a  building  erected  on  leased  land,  and  al* 
thoagh  one  or  two  rooms  are  used  for  business  purposes. 

ACTION  to  foreclose  a  chattel  mortgage  on  a  frame  house.    The 
opinion  states  the  facts.    The  foreclosure  was  denied  below. 

Bergen  A  WhUfordy  for  plaintiff  in  error. 

IT.  A.  Johnson  and  H,  L.  Poplin,  for  defendants  in  error. 

Brewer,  J.  This  was  an  action  to  foreclose  a  mortgage  given 
by  defendant  in  error,  O.  A.  Manners,  to  plaintiff  in  error;  and  the 
qaestion  is,  whether  such  mortgage  was  invalid  by  reason  of  the 
facts  that  the  mortgaged  premises  wci*e  the  homestead  of  Manners 
and  his  wife,  and  that  his  wife  did  not  join  in  the  mortgage.  The 
mortgage  was  executed  April  22,  1875,  and  on  its  face  purported 
to  be  a  mortgage  of  personal  property,  to  wit,  of  a  one  and  one« 
half-story  frame  house  situated  on  the  lot  hereinafter  named.  The 
District  Court  found  in  favor  of  the  defendants  in  error,  and  while 
rendering  a  personal  judgment  against  G.  A.  Manners  for  the  note, 
refused  to  decree  a  foreclosure  of  the  mortgage. 

The  following  facts  were  admitted  by  the  parties  on  the  trial,  or 
were  introduced  in  evidence  :  In  1873,  G.  A.  Manners  leased  lot 
24,  in  block  47,  in  the  town  (now  city)  of  Garnett,  of  William 
Hamilton,  for  the  purpose  of  erecting  a  frame  building  thereon^ 
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The  lease  was  for  a  term  of  two  years,  with  the  privilege  of  hold- 
ing  and  asing  the  lot  for  a  longer  time  ;  provided,  however,  ihat 
O.  A.  Manners  was  to  give  possession  of  the  lot  whenever  William 
Hamilton  should  sell  it,  or  want  to  bnild  upon  it  himself.  In  either 
case,  O.A.  Manners  had  the  right  to  remove  the  building  he  shonld 
erect  on  the  lot.  O.  A.  Manners  has  continned  to  occapy  the  lot 
with  his  building  from  year  to  year.  He  used  the  norMi  part  of 
the  ground  floor  for  a  butcher  shop  ;  his  wife,  the  south  part  of  the 
ground  floor  for  a  milliner  shop.  The  upper  story,  and  a  part  of 
the  south  room  down  stairs,  were  occupied  by  the  family  for  a 
residence. 

The  testimony  does  not  disclose  at  what  time  in  1873  the  lease 
was  made,  nor  whether  the  mortgage  was  executed  before  the  ex- 
piration of  the  term  of  two  years  named  in  it.  Perhaps  this  is  not 
very  material,  for  the  lease  provided  for  a  holding  after  that  term, 
and  probably  at  the  same  rental,  two  dollars  a  month. 

The  question  arising  on  these  facts  is,  whether  a  leasehold  estate 
will  support  the  homestead  right  It  has  already  been  decided  that 
one  who  has  only  an  equitable  interest  in  land  may  have  a  home- 
stead right  therein.  Tarrant  v.  /Swatt,  16  Kans.  146  j  Moore  v. 
Reaves,  id.  150.  In  the  first  of  these  cases,  the  homestead  claimant 
owned  an  undivided  one-half  of  the  property,  and  in  the  other  he 
had  but  a  simple  contract  of  purchase.  The  constitutional  as  well 
as  statutory  provision  is,  *•  A  homestead,  to  the  extent  of  one  hun- 
dred and  sixty  acres  of  farming  land,  or  of  one  acre  within  the 
limits  of  an  incorporated  town  or  city,  occupied  as  a  residence  by 
the  family  of  the  owner.*'  The  question  hinges  on  the  force  to  be 
given  to  the  words  "land  "  and  "owner."  On  the  one  hand,  it  is 
claimed  that  these  words  imply  a  title  either  legal  or  equitable  to 
the  soil  itself,  as  distinguished  from  a  mere  right  of  temporary 
possession.  On  the  other,  that  the  word  **  land  "  is  given  by  statute 
a  meaning  which  includes  a  mere  leasehold  interest,  and  that  the 
owner  of  such  an  interest  is  therefore  an  owner  of  the  land  within 
the  Constitution.  "The  term  Hand'  at  common  law  haa  a  two- 
fold meaning.  In  its  rnore  general  sense  it  is  held  to  comprehend 
any  ground,  soil,  or  earth  whatsoever,  as  meadows,  pastures,  woods, 
marshes,  furze,  etc.  In  its  more  limited  sense,  the  term  '  land  * 
denotes  the  quantity  and  character  of  the  interest  which  the  tenant 
may  own  in  lands.  'The  land  is  one  thing,*  says  Plowden,  *and  the 
estate  in  the  land  is  another  thing,  for  an  estate  in  the  land  is  a 
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time  in  the  land,  or  land  for  a  time.'  When  used  to  describe  the 
quantity  of  the  estate,  '  land '  is  understood  to  denote  a  fi-eehold 
estate  at  the  leasf  Per  Smith,  G.  J.,  in  Johnson  t.  Richardson, 
33  Hiss.  46:^.  Now  in  what  sense  would  one  naturally  understand 
that  the  word  was  used  here  ?  Obviously  it  seems  to  us  in  its 
general  sense,  as  descriptive  of  that  which  is  exempt,  rather  than 
of  the  title  by  which  it  is  held.  When  in  ordinary  discourse  we 
apeak  of  a  tract  of  land,  we  have  in  thought  the  land,  and  not  the 
ownership  of  it  Here  the  qualifying  words  make  this  more  plain ; 
it  is  land  to  the  extent  of  one  hundred  and  sixty  acres.  These 
words  measure  area,  but  do  not  qualify  title  ;  but  we  need  not  rest 
upon  this  general  consideration.  The  statute  defines  the  meaning 
of  the  word.  It  '' includes  lands,  tenements  and  hereditaments, 
and  all  rights  thereto  and  interest  therein,  equitable  as  well  as 
legal''  Comp.  Laws  1779,  919,  §  1,  ^8.  And  this  was  the  stat- 
utory definition  prior  to  the  adoption  of  the  Constitution,  and  has 
been  continued  in  force  ever  since  (Laws  1859,  614,  §  1,  ^8 ;  Laws 
1862,  838,  §  1,  ^8  ;  Laws  1868,  999,  §  1,  58);  and  whether  the 
framers  of  the  Constitution  used  it  in  that  sense,  or  not,  is  imma- 
terial, for  the  homestead  is  granted  by  statute  as  well  as  by  the 
Constitution,  and  the  same  legislatures  that  defined  the  word 
'^land"  enacted  the  homestead  statute.  Now  a  leasehold  estate  is 
an  interest  in  land.  '^  An  estate  for  years  is  denominated  a  chattel 
real ;  being  an  interest  in  land,  it  has  the  quality  of  immobility, 
which  constitutes  it  real."  1  Hill  on  Real  Prop.,  179,  §  23.  A 
leasehold  estate  in  land  is  therefore  ^'land,"  within  the  statutory 
definition  of  the  term,  and  an  owner  of  the  leasehold  estate  is  an 
owner  of  land;  and  it  matters  not  whether  the  duration  of  this 
estate  be  ninety-nine  years,  or  but  a  single  year ;  the  character  of 
the  title  or  estate  is  the  same.  The  owner  of  a  leasehold  estate  is 
therefore  within  the  letter  of  the  homestead  law  ;  he  is  also  within 
the  spirit.  Its  purpose  is  not  so  much  to  give  a  man  property  as 
to  secure  his  family  a  home.  And  if  the  home  bo  secured,  what 
matters  it  whether  that  home  be  temporary  or  permanent,  or  by 
what  tenure  or  title  it  is  held  ?  Indeed,  is  not  the  wisdom  of  the 
statute  more  apparent  when  he  who  is  unable  to  purchase  a  per- 
manent, is  enabled  to  secure  to  his  family  a  temporary  home  ;  and 
its  justice  equally  clear  when  he  who  is  able  to  purchase  such  per- 
manent home  invests  but  a  portion  of  his  means  in  a  temporary 
one,  keeping  the  balance  within  reach  of  his  creditors  ? 

YoL.  xxxin— 2« 
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It  will  be  noticed  that  exemptioa  from  liability  for  iudebtednesSy 
and  inalienability  without  joint  consent,  go  hand  in  hand  in  the 
matter  of  a  homestead.  That  which  secures  the  one,  guarantees 
the  other.  They  coexist,  or  they  do  not  exist  at  all.  While  the 
tiuthorities  are  not  uniform,  yet  we  think  the  general  drift  of  the 
decisions  is  in  harmony  with  these  views.  In  Sears  v.  Hanks^  14 
Ohio  St.  301,  the  court,  speaking  of  the  homestead  law,  says  : 
^^  Wo  think  its  provisions  protect  the  debtor's  family  as  against  his 
creditor  to  the  enjoyment  of  an  actual  homestead,  irrespective  of 
the  title  or  tenure  by  which  it  is  held."  In  Spencer  v.  OeissmaUy 
37  Gal.  99,  it  was  held  that  one  having  a  mere  naked  possession,  the 
title  being  in  a  stranger,  may  acquire  a  homestead  right  as  against 
everybody  but  the  true  owner.  See,  further,  on  the  general  principle: 
Deere  v.  Chapman,  25  111.  612  ;  Bartholomew  v.  Westy  2  Dill.  293  ; 
McKeey.  Wilcox,  11  Mich.  358;  Thorn  v.  Tltorn,  14  Iowa,  49. 
And  the  very  question  in  this  case  has  been  answered  in  at  least 
three  States.  Phelan  v.  De  Brevard,  13  Iowa,  53  ;  Conkliny,  Foster, 
57  11.1. 104  ;  Johnso7i  v.  Rxdiardson,  33  Miss.  462.  We  think,  there- 
fore, that  an  affirmative  answer  is  sustained  by  authority,  and  is  within 
both  the  letter  and  the  spirit  of  the  homestead  law.  The  ruling  of 
the  District  Court  upon  this  was  therefore  correct. 

But,  say  counsel  for  plaintiff  in  error,  the  mortgage  was  not  upon 
the  leasehold  estate,  the  term  in  the  land,  but  upon  the  building ; 
that  Manners  listed  and  paid  taxes  on  this  as  personal  property; 
that  ho  had  the  riglit  to  remove  the  building  ;  that  it  was  there- 
fore personal  property,  and  as  such  Manners  mortgaged  it  To 
this,  it  is  a  sufficient  reply  that  it  was  so  listed  and  taxed  by  virtue 
of  express  statutory  provision.  Comp.  Laws  1879,  522,  §  31.  That 
it  was  built  upon  the  land,  and  that  not  only  the  land  —  by  what- 
ever title  it  is  held  —  is  exempt  and  inalienable  without  joint  con- 
sent, but  also  "all  the  improvements  on  the  same.**  Whatever 
might  be  the  case  after  the  building  was  in  fact  removed,  the  home- 
stead right  remains  until  such  removal. 

Another  proposition  of  counsel  is,  that  this  was  not  a  homestead, 
because  partly  used  for  business  purposes.  Upon  the  evidence  as  it  is 
preserved,  we  cannot  say  that  the  court  erred  in  holding  this  a  home- 
stead. The  size  of  the  building,  further  than  that  it  waaaone 
and  one  half-story  house,  is  not  shown.  Whether  chiefly  used  for 
business  or  residence  purposes,  does  not  clearly  appear.  The  fact 
that  a  party  may  have  his  store,  or  shop,  or  office  m  a  part  of  hia 
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residence,  will  not  of  itself  destroy  its  homestead  character.  We 
are  not  called  npon  to  decide  whether  the  occupation  by  the  family 
of  the  owner  of  a  single  room  in  a  large  building  used  chiefly  for 
stores  and  offices^  will  give  to  the  entire  building  a  homestead 
character.  All  we  do  decide  is^  that  where  a  building,  whose  size 
and  number  of  rooms  is  not  shown,  is  occupied  as  a  residence  by 
the  family  of  the  owner,  its  homestead  character  is  not  destroyed 
by  proof  that  a  single  room  or  two  is  used  by  the  owner  for  business 
purposes. "  In  re  Tertelling,  2  Dill.  341 ;  Orr  v.  Sha/er,  22  Mich. 
260;  Lazettj.  Lazelly  8  Allen,  575;  Merciery.  ChasSy  11  id.  194; 
Goldman  y.  Clark,  1  Nev.  607;  Ackley  v.  Chamberlain,  16  GaL  181; 
Kelley  y.  Baker,  10  Minn.  154;  Phelps  y,  Roo}iey,  9  Wis.  70. 

The  effect  of  the  temporary  abandonment  of  the  homestead  is 
disposed  of  by  the  decision  of  this  court  in  Hixon  y.  George, 
IdEans.  253. 

There  being  no  other  question  in  the  ca8e>  the  judgment  will  be 
aflb'med. 

Jvdgmeni  affirmed. 

All  the  justices  concurring. 
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0&  Kans.  585.) 
Damagee — me<uure  of^  for  occupancy  of  itreet  by  railway,  to  lot-owner. 

Although  a  Tailroad  company  iff  HcenBed  to  occapy  a  street  or  allev  with  its 
track,  jet  if  in  bo  doing  it  changes  the  grades,  or  otherwise  obstracts  access 
to  lots  by  its  tracks,  or  bj  leaving  cars  unnecessarily  standing  on  the  track, 
the  lot^wner  may  maintain  an  action  for  damages,  and  the  measure  of 
damages  where  the  obstruction  is  fluctuating,  as  by  leaving  cars  on  the 
track,  is  the  Injury  prior  to  the  commencement  of  the  suit,  but  where  the 
injury  is  permanent,  as  by  the  change  of  grado  or  the  manner  of  laying  the 
track,  the  lot-owner  may  recover  the  consequent  depreciation  in  the  value 
of  his  lot ;  and  in  such  cases  a  recovery  implies  a  conclusive  consent  to  such 
oecnpation. 

ACTION  to  recover  damages  for  obstructing  access  to  a  lot.     The 
facts  arc  stated  in  the  opinion.    The  plaintiff  had  judgment 
below. 
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D,  Martin  and  Everest  &  Waggenery  for  plaintiff  in  error.  The 
plaintiff  conld  not  recover  any  damage  not  sustained  when  his 
action  was  commenced.  23  N.  H.  101 ;  14  id.  303.  In  Cumberland 
Jt  Oxford  Caned  Co.  v.  JIUckings,  65  Me.,  it  is  held  that  '^  the  loss 
sustained  at  the  date  of  the  plaintiff's  suit,  and  for  which  a  recovery 
has  not  already  heen  had/'  is  the  measure  of  damage,  and  not  the 
diminution  in  the  value  of  the  estate.  17  Am.  Law  Beg.  597; 
1  Den.  257;  1  Zabr.  469.  In  Baihishilly. Reed,  37  E.  L.  &  E.  317, 
it  was  held,  in  an  action  similar  to  the  one  at  bar,  that  '^ evidence 
tendered  for  the  purpose  of  showing  a  diminution  of  the  salable 
value  of  the  premises  was  inadmissible."  50  Cal.  194;  10  Penn.  St. 
93.  In  Pinneg  v.  Beny,  61  Mo.  360,  it  was  held  that  ''  plaintiff's 
measure  of  damage  is  the  loss  actually  sustained  up  to  the  com- 
mencement of  the  suit."  17  Mass.  289;  Hill,  on  Torts,  573,  §  16; 
id.  602,  §  11;  15  Mo.  153;  6  id.  228;  17  Ohio,  489;  7  Mete.  283; 
19  Pick.  147;  7  Q.  B.  339, 377. 

If  the  railroad  company  had  no  right  to  place  the  track  in  the 
alley,  then  it  was  guilty  of  maintaining  a  nuisance ;  and  a  judg- 
ment for  injuries  sustained  at  the  commencement  of  the  suit  would 
not  be  a  bar  to  injuries  sustained  since  the  commencement  thereof. 
It  would  follow,  therefore,  that  the  diminution  of  the  value  of  tho 
abutting  property  could  not  be  made  the  measure  of  recovery. 

Hudson  <&  TuftSj  and  Greenlee  <£  Jackson,  for  deieni&nt  in  error. 

Brewer,  J.  The  defendant  in  error  brought  an  action  in  the 
District  Court  of  Atchison  county,  against  the  Central  Branch  Union 
Pacific  Railroad  Company,  alleging  in  substance  that  he  was  the 
owner  of  a  certain  lot  in  the  city  of  At<3hison,  occupied  by  tlie  said 
Wm.  M.  Twine  as  a  residence  ;  and  that  on  the  south  line  of  said  lot 
there  was  an  alley  set  apart  and  dedicated  to  the  use  of  the  public, 
and  for  the  use  and  benefit  of  adjoining  lot-owners  ;  that  said  alley 
was  the  only  way  by  which  the  said  Wm.  M.  Twine  could  have  ingress 
to  and  egress  from  the  south  end  of  said  lot ;  that  on  or  about  the 
1st  day  of  August,  1877,  the  railroad  company  ^  illegally  and 
wrongfully  obstructed  the  alley  aforesaid  by  digging  ditches  therein, 
and  laying  down  and  building  its  railroad  track  therein,  and  that 
since  the  1st  of  August,  1877,  it  has  kept  its  railway  cars  and  coaches 
continually  and  at  all  times  standing  upon  its  said  track  in  said 
alley,  and  that  it  has  kept  the  said  ditches  and  its  said  track  so  dug 
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in  such  condition  as  to  illegally,  wrongfully  and  improperly  obstract 
said  alley  daring  all  of  said  time,  and  that  it  has  illegally,  wrong- 
fully and  improperly  deprived  this  plaintiff  of  all  uso  and  benefit 
of  said  alley,  and  of  all  means  of  ingress  to  and  egress  from  the 
south  of  said  lot  in  any  other  manner  than  by  passing  through  his 
dwelling-house,  since  about  the  1st  day  of  August,  1877  ;  that  by 
reason  of  such  acts  of  the  railroad  company,  the  said  Twine  had 
been  damaged  in  the  sum  of  five  hundred  dollars."  To  this  petition 
the  defendant  company  filed  a  general  denial.  The  case  was  tried 
at  the  June  term,  1878,  without  a  jury,  before  Hon.  Robert  Crozier 
judge  ^ro /^m.,  and  judgment  rendered  against  the  railroad  com- 
pany for  the  sum  of  one  hundred  and  twenty  dollars.  A  motion  for 
a  new  trial  was  duly  filed  by  the  railroad  company,  and  being  over- 
ruled, the  plaintiff  in  error  brings  the  case  to  this  court,  seeking 
to  obtain  a  reversal  of  the  judgment  of  the  court  below. 

We  see  no  error  in  this  ruling.  The  petition  alleges  the  ownership 
of  the  lot,  that  it  abutted  on  this  alley,  which  of  course  gave  a  right 
of  ingress  thereto  and  egress  therefrom,  and  which  right,  personal 
and  of  special  value  to  the  plaintiff,  the  railroad  company  had  de- 
stroyed by  its  manner  of  occupying  the  alley.  It  charges  substan- 
tially that  the  railroad  company  has  destroyed  the  use  of  this  alley 
as  a  public  highway  and  has  appropriated  the  same  to  its  own  use, 
and  that  the  plaintiff  as  the  owner  of  an  abutting  lot  is  specially 
injured,  in  that  ingress  to  and  egress  from  his  lot  over  this  estab- 
lished highway  are  destroyed.  That  this  wrong  gives  a  right  of 
action  is  plainly  affirmed  in  the  case  of  A,  £  N.  R.  It.  Co.  v.  Oarside, 
10  Eans.  552.     See  also  Venard  v.  Cross,  8  id.  248. 

While  a  railroad  company  may  use  a  highway,  it  cannot  confis- 
cate it ;  at  least,  a  mere  license  to  occupy  does  not  give  a  right  to 
destroy  it.  So  long  as  it  is  a  highway,  the  public  use  cannot  be 
destroyed.  And  whenever  a  railroad  company  occupying  a  high- 
way so  lowers,  or  fills  or  cuts  it  up  as  to  prevent  its  use  as  a  high- 
way, the  public  may  interfere  and  prevent  such  manner  of  occu- 
pation. And  any  individual  sustaining  special  injury  from  such 
occupation  may  recover  his  damages  therefor.  A  railroad  company 
has  no  higher  rights  in  a  highway  than  an  individual  —  it  may 
share  in  its  use,  but  cannot  monopolize  it ;  and  the  owner  of  a  lot 
abutting  on  the  highway,  and  who  has  special  need  thereof  for 
ingress  to  and  egress  from  his  lot,  is  specially  damaged  by  an]/ 
monopolizing  of  the  use  of  the  highway  by  a  railroad  company. 
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Here,  the  appropriation  charged  is  in  the  manner  of  construction, 
and  in  leaving  its  cars  constantly  standing  npon  the  track.  Either 
is  a  wrong,  giving  plaintiff  a  cause  of  action.  Haynes  y.  TkonuUf 
7  Ind.  38 ;  Elizabeth^  etc,  R.  R.  Co.  v.  Cimbs,  10  Bush,  382  ;  s.  c, 
19  Am.  Rep.  67  \  J.  M.  &  I.  R.  R.  Co.  v.  JSsterley  13  Bush,  667; 
Stetson  V.  G,  etc.,  R.  R.  Co.,  75  111.  74 ;  Street  Ry,  v,  (Tummins- 
vilUy  14  Ohio  St.  523. 

The  other  and  more  important  question  worthy  of  notice  is  the 
measure  of  damages.  The  court  found  that,  from  the  manner  in 
which  the  railroad  track  was  constructed,  and  left  to  remain,  the 
plaintiff  was  damaged  in  the  sum  of  $120.  Upon  what  method  of 
computation  this  result  was  reached,  the  findings  do  not  advise. 
From  them  alone  it  could  not  be  said  whether  this  was  simply  the 
damages  suffered  by  the  owner  from  the  continuance  of  the  nuisance 
up  to  the  day  of  filing  the  petition,  or  the  depreciation  in  value  of 
the  property  by  reason  of  the  track  being  regarded  as  a  permanent 
obstruction  of  the  highway.  Neither  ai'e  there  given  in  the  testi- 
mony any  sums  or  figures  from  which,  as  in  the  computation  of  an 
account,  these  exact  damages  could  be  reached.  There  being,  then, 
no  certainty  from  the  findings  whether  the  damages  were  for  loss  of 
rent,  or  other  temporary  injury,  or  for  i)ermanent  depreciation  in 
value,  and  one  or  the  other  being  unquestionably  correct,  tho  con- 
tention of  counsel  for  defendant  in  error  is,  that  the  presumption 
must  be  that  the  trial  court  adopted  the  proper  method  of  compu- 
tation, the  correct  measure  of  damages.  On  the  other  hand,  coun- 
sel for  the  plaintiff  in  error  claim  that  the  rulings  on  tho  trial  show 
that  the  court  treated  tho  wrong  as  a  permanent  injury,  and  meas- 
ured the  damages  by  the  depreciation  in  value  of  the  property.  In 
support  of  this,  tliey  cite  the  admission  of  testimony  over  objec- 
tion as  to  the  value  of  the  premises  before  and  after  tho  laying  of 
the  track,  and  the  sustaining  of  an  objection  to  a  question  as  to  the 
damage  to  tlie  property  from  the  laying  of  the  track  to  the  date  of 
the  commencement  of  the  suit.  In  regard  to  this  latter  ruling,  it 
can  bo  sustained  upon  other  grounds.  Such  a  question,  t.  «.,  as  to 
the  amount  of  damage  done  or  caused  by  a  particular  act,  is  gener- 
ally objectionable.  That  is  not  a  matter  calling  for  the  opinion  of 
a  witness.     Roberts  v.  ComrrCrs  Bro\on  Co,,  21  Kans.  247. 

"We  may  remark  generally  as  to  the  testimony,  that  it  was  very 
full  and  specific  as  to  the  condition  of  the  alley  prior  to  and  after 
the  laying  of  the  track,  the  relations  of  the  alley  to  the  plaintiff^i 
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premises,  the  manner  and  frequency  of  its  use  by  him,  and  all  other 
circumstances  from  which  injury,  whether  temporary  or  permanent, 
could  be  deduced.  And  even  if  the  inquiry  were  limited  to  the 
mere  temporary  damages,  we  are  not  entirely  clear  that  evidence  of 
Taluo  was  incompetent ;  though  see  BcUhishiU  v.  Reedy  37  Eng.  L. 
&  E.  317 ;  Hopkinsm  v.  W.  P.  R.  R.  Co.,  60  Oal.  194 ;  Pinney  y. 
Beng,  61  Mo.  360 ;  D.  £  B.  Canal  Co.  v.  Wright,  1  Zabr.  469 ;  Hat- 
field  T.  R.  R.  Co.,  33  N.  J.  261. 

But  conceding  that  the  court  treated  the  obstruction  as  a  per- 
manent one,  and  measured  the  damages  accordingly  as  for  a  per- 
manent depreciation  in  the  value  of  the  property  —  and  we  are 
inclined  to  think  such  was  the  view  actually  taken  —  was  the  ruling 
erroneous  ?  It  will  be  noticed  that  the  petition  counted  on  obstruc- 
tion in  two  ways  :  First,  by  the  ti'ack  itself  ;  and  second,  by  per- 
mitting cars  to  remain  an  unnecessary  and  unreasonable  length  of 
time  on  the  track.  The  finding  ignores  this  latter  cause  of  inquiry^ 
and  awards  the  damage  solely  in  consequence  of  the  former.  Now 
the  latter  injury  is  obviously  and  in  its  nature  temporary;  It  con- 
stitutes a  nuisance  to-day  which  to-morrow  may  cease.  At  any  rate, 
it  is  fluctuating,  and  depends  on  the  daily  action  of  the  company. 
It  is  not  a  nuisance  which  in  any  sense  can  be  regarded  as  perma- 
nent For  such  injuries,  it  may  well  be  that  only  such  damages  as 
have  been  sustained  by  the  conduct  of  the  company  prior  to  the 
suit  are  recoYerable.  There  can  be  no  presumption  that  the  com- 
pany will  continue  the  wrong.  So  if  the  injury  charged  was  in  the 
digging  up  the  alley  for  the  purpose  of  laying  the  track,  such  an 
obstruction  as  continues  only  during  the  process  of  construction, 
and  which  ceases  when  the  track  is  completed  —  that  is  but  a 
temporary  wrong.  But  here  the  wrong  charged  is,  that  the  track, 
as  it  stands  after  completion,  so  occupies  the  alley  as  to  exclude 
other  use,  and  prevent  ingress  and  egress;  and  the  testimony 
abundantly  shows  that  the  company  considers  such  manner  of 
occupation  necessary  for  its  purposes,  and  has  so  laid  the  track 
with  reference  to  its  own  necessities.  Having  reference  to  its  own 
uses  and  purposes,  there  was  no  negligence  in  the  construction  ;  the 
work  was  well  and  properly  done.  The  wrong  consists  in  this,  that 
if  its  use  of  the  alley  continues,  the  plaintiff's  use  must  cease. 
Now  is  it  not  to  be  presumed  that  when  the  company  thus  laid  its 
track  it  intended  a  permanent  use  of  the  alley,  a  permanent  dis- 
possession of  plaintiff  from  its  use  ?  —  and  may  not  the  plaintiff. 
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accepting  that  as  a  fact.  i*ecover  in  a  siDgle  action  the  permanent 
injuries  which  his  property  sustains  thereby?  Must  he  assume 
that  because  the  company  can,  it  will  remove  its  track,  and  so  for 
each  day's  continuance  of  the  obstruction  bring  his  separate  action? 
Must  he  assume  that  because  the  State  can,  it  will  compel  such  a 
modification,  or  if  necessary,  abandonment  of  the  use  by  the  rail- 
road company  as  will  permit  a  use  by  the  public  generally,  and 
thus  treat  that  as  temporary  which  the  company  eyidently  in- 
tends as  permanent,  and  which  he  as  an  individual  cannot  prevent 
from  being  permanent?  It  may  well  be  that  the  State  regards  the 
use  by  the  company  as  of  more  value  to  the  public  than  the  general 
use  by  the  public  itself,  and  so  will  never  interfere  with  such  use 
by  the  company.  And  if  the  State  assents,  who  can  disturb  the 
use?  For  while  there  are  cases  in  which  an  individual  can  abate  a 
public  nuisance,  when  that  nuisance  does  him  a  special  and  personal 
injury,  can  that  be  called  a  public  nuisance  which  the  State  antiior- 
izes,  or  even  that  which  it  simply  assents  to  ?  Suppose  the  State 
in  express  terms  empowered  a  railroad  company  to  construct  its 
track  along  a  highway,  at  such  a  grade  as  to  destroy  its  use  by  the 
public  generally  as  a  highway:  Is  not  such  authority  within  the 
power  of  the  State?  And  would  it  be  contended  that  under  pre- 
tense of  abating  a  public  nuisance  of  special  injury  to  himself,  an 
adjacent  lot-owner  could  remove  the  track  or  i-estore  the  grade? 
It  is  said  by  Cooley,  in  his  work  on  Torts,  p.  615:  "The  State 
having  in  some  form  provided  for  and  created  a  certain  ease- 
ment, may  at  its  will  abandon  it,  or  change  it  to  some 
other  easement,  or  restrict  or  enlarge  the  use  of  it,  and  generally 
do  with  the  creature  of  its  authority  what  it  pleases.  A  common 
highway  may  thus  be  qualified  by  the  laying  of  a  railway  track 
upon  it ;  a  navigable  stream  may  be  bridged  or  dammed  ;  awnings 
may  be  permitted  above  a  city  street,  and  covered  areas  below  it ; 
navigation  companies  may  be  given  special  privileges  in  the  public 
streams  of  the  State,  and  so  on.  In  these  cases  the  State  only  re- 
stricts or  narrows  its  own  right ;  and  the  right  of  the  individual, 
which  is  only  a  part  of  the  public  right,  can  be  no  broader  than 
that  which  the  State  has  retained.'' 

If  thiia  be  true,  when  the  State  expressly  grants  such  authority, 
is  it  not  also  true  when  the  State  merely  licenses  the  occupation  by 
the  railroad  company,  and  the  latter  in  a  reasonable  and  proper 
construction  of  its  track  so  changes  the  grade  as  to  practically  ex- 
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elude  all  other  use  of  the  highway,  and  such  change  of  grade  and 
manner  of  occapation  is  nnchallenged  by  the  State  ?  Is  not,  so  far 
as  the  individaal  is  concerned,  this  implied  assent  equiyalent  to  ex- 
press authority  ?  and  can  he,  either  by  his  own  act  or  through  any 
process  of  the  courts,  abUte  this  obstruction  of  the  highway  ?  But 
be  this  as  it  may,  may  not  the  lot-owner,  when  such  appropriation 
of  a  highway  is  in  fact  made  by  a  railroad  company,  at  least  assume 
that  the  State  has  granted  authority,  and  that  the  company  has 
done  that  which  it  had  license  to  do,  and  treat  the  appropriation  as 
permanent  ?  And  in  such  case,  may  he  not  recover  for  the  obstruc- 
tion to  ingress  and  egress  as  a  permanent  injury  to  and  deprecia- 
tion of  the  yalne  of  his  lot  ? 

While  the  amount  in  controversy  here  is  small,  the  principle  is 
important.  A  net-work  of  railroads  already  covers  the  State,  and 
the  iron  track  is  being  pushed  in  every  directiou  it  will  soon 
touch  every  city  and  town  and  village,  and  in  the  nature  of  things 
must  occupy  many  highways  and  streets.  Frequently,  conformity 
to  the  established  grade  of  the  highway  may  be  impossible.  Some- 
times there  may  be  express  grant  of  authority  to  alter  the  grade  to 
the  extent  of  partially  or  totally  obstructing  other  travel;  more 
often,  as  in  the  present  general  law,  simply  license  to  occupy,  with 
the  duty  of  restoring  the  road  to  such  a  state  as  not  to  impair  its 
usefulness  as  a  highway.  Oomp.  Laws  1879,  p.  224,  §  47.  Of 
course,  the  controlling  and  supervising  power  of  the  State  always 
remains.  But  where,  occupying  under  the  general  law,  a  railroad 
company  so  change  the  grade  as  to  obstruct  ingress  and  egress, 
most  the  lot-owner  treat  it  as  simply  a  continuing  nuisance,  for 
each  day's  continuance  of  which  he  has  a  separate  action,  and  so 
multiply  suits  with  no  benefit  to  himself  and  great  injury  to  the 
company,  or  may  he  not  treat  it  as  a  permanent  injury,  recover 
for  its  effect  upon  the  value  of  the  lot  as  such  an  injury,  and  thereby 
yield  his  personal  assent  to  the  continuance  of  such  obstruction,  and 
estop  him  or  any  subsequent  owner  of  the  lot  from  challenging 
the  company's  manner  of  constructing  its  track  ?  When  the  right 
of  way  is  condemned,  though  only  an  easement  is  taken,  the  full 
value  of  the  lund  is  awarded  because  the  appropriation  is  under- 
stood to  be  permanent.  The  company  may  abandon  its  right  of 
way  to-morrow,  yet  action  is  taken  as  though  it  never  would  aban* 
don.  So  when  its  track  is  laid  in  a  highway,  unless  placed  in  such 
s  manner  as  indicates  only  a  temporary  use,  may  it  not  be  treated 
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as  a  permaneDt  appropriation^  and  action  taken  accordingly  ?  Does 
not  the  spirit  of  the  present  law  aim  to  adjust  rights  with  fewest  snits 
and  least  litigation  ?  and  will  it  not  tend  to  the  interest  of  the  rail- 
road company  and  the  lot-owner  alike^  to  have  all  questions  ad- 
justed in  a  single  action,  instead  of  by  repeated  suits  for  continuing 
wrongs  ?  Again,  is  not  the  obstruction  of  ingress  and  egress  an 
appropriation  of  private  property  for  which  compensation  is  to  be 
made,  and  does  it  lie  in  the  mouth  of  the  company  to  say  that  it 
had  no  right  to  appropriate  it  and  may  be  compelled  by  the  State 
to  restore  it  ? 

In  Haynes  v.  ThomaSy  7  Ind.  38,  it  is  said:  ''The  right  to  use  a 
street  in  a  town  adjoining  a  lot  abutting  on  it  is  as  much  property 
as  the  lot  itself,  and  the  legislature  has  as  little  power  to  take  away 
one  as  the  other.  Whether  the  act  of  dedication  transfers  the  fee 
from  the  donor  to  the  public  is  not  a  material  inquiry."  In 
Elizabeth^  etc,  H.  R.  Co.  v.  Combs,  10  Bush,  382;  s.  c.,19  Am.  Itep. 
67,  the  court  says:  ''  It  is  well  settled,  both  here  and  elsewhere,  that 
the  owners  of  lots  have  a  peculiar  interest  in  the  adjacent  street, 
which  neither  the  local  nor  general  public  can  pretend  to  claim  — 
a  private  right  in  the  nature  of  an  incorporeal  hereditament,  legally 
attached  to  their  contiguous  ground —  an  incidental  title  to  certain 
facilities  and  franchises  assured  to  them  by  contract  and  by  law, 
and  which  are  as  inviolable  as  the  property  in  the  lots  themselves." 
And  in  Cooley  on  Torts,  p.  616,  following  the  quotation  made  suproj 
the  author  says:  ''But  while  the  State  may  i*estrict  its  own  right, 
it  cannot  restrict  or  take  away  the  rights  which  are  purely 
individual,  even  though  they  are  intimately  associated  with  the  pub- 
lic right.  An  example  has  been  given  in  another  place  of  a  railroad 
laid  down  in  a  public  highway  by  State  consent,  and  it  was  stated 
that  this  consent  would  not  empower  the  railroad  company  to  cut 
off  an  adjacent  land-owner  from  convenient  access  to  the  street. 
This  right  of  access  is  an  individual,  not  a  public,  right,  and  the 
land-owner,  in  claiming  damages  for  being  deprived  of  it,  is  com- 
plaining not  of  a  public,  but  of  a  private,  nuisance."  And  in  the 
case  of  /.  M.  <6  LB.  R.  Co.  v.  Esterle,  13  Bush,  667,  it  was  decided^ 
that  where  access  to  a  lot  was  obstructed  by  the  laying  down  of  a 
railroad  track,  a  single  action  might  1)0  maintained  for  the  deprecia- 
tion in  value,  and  the  bringing  of  such  an  action  was  an  assent  to 
the  continuance  of  the  obstruction;  in  other  words,  it  was  treated 

a  permanent  appropriation  of  private  property  for  which  full  com* 
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penaation  was  to  bo  made.  See  also  Z.,  etc.  R.  R,  v.  ApplegatBy  8 
Dana,  294;  LeClercqY.OaUipolis,!  OhiOy%Vt\  OincinnaiiT.  White, 
6  Pet.  431;  Mix  v.  L.  B.  £  M.  Ry.  Co.,  67  111.  319;  8tme  v.  F.  P. 
a  N.  W.  R.  R.  Co^  68  id.  394. 

Without  pursuing  this  argument  further,  we  conclude  that  where 
the  injury  springs  from  the  manner  in  which  the  track  as  com- 
pleted affects  access  to  the  lot,  the  lot-owner  may  treat  it  as  a 
personal  injury  to  the  lot,  a  quctsi  condemnation  of  a  certain 
interest  in  his  property,  and  recover  the  consequent  depreciation 
in  yalue,  and  that  such  recovery  is  an  assent  on  his  part  to  such 
manner  of  using  the  highway  by  the  company,  and  concludes  both 
him  and  all  subsequent  owners  of  the  lot 

There  being  no  other  question  of  importance,  the  judgment  will 
be  affirmed. 

Judgment  affirmed. 
'   All  the  justices  concurring. 


PlAZZEK  V.  WHITB. 

0B8  Kan*.  021.) 

Beplenin  — for  ehare  of  maee  ofgraiiL 

Wliere  aeTenl  own  cereal  grain,  of  the  same  kind  and  value,  mingled  together 
by  their  consent  or  by  reason  of  circnmBtancea  reasonably  to  be  foreseen, 
each  may  maintain  replevin  for  his  just  proportion. 

REPLEVIN.     The  opinion  states  the  facts.    The  defendant  had 
judgment  below. 

J.  Safford  and  D.  P.  d  H.  C.  Safford  for  plaintiff  in  error. 
Will  the  mixture  of  grain,  by  consent  of  the  owners  thereof,  take 
away  the  right  of  an  owner  to  recover  possession  of  his  portion  of 
the  mixture  by  an  action  of  replevin?  The  ownership  of  each  por- 
tion is  not  changed  by  such  mixture;  for  '^  whore  articles  of  the 
same  kind  and  value,  which  kre  calculated  by  the  bushel  or  pound, 
are  mingled  together  by  the  consent  of  parties,  each  party  is  entitled 
to  have  divided  to  him  as  many  pounds  or  bushels  as  hemay  have  put 
in,  and  is  recognized  in  law  to  have  a  property  in  so  much  as  he 
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may  have  put  into  the  common  stock."  Inglebnght  v.  Hammondj  19 
Ohio,  344  '/  The  intentional  and  innocent  intermixture  of  prop- 
erty of  substantially  the  same  quality  and  value  does  not  change 
the  ownership."  21  Pick.  298,  306.  •'  Where  grain  belonging  to 
different  owners  has  been  stored  in  mass  with  their  consent,  each 
may,  if  necessary  for  the  maintenance  of  his  rights,  maintain 
replevin  for  his  share,  subject  to  deduction  of  his  proportion  of  loss 
or  waste  occurring  to  it  while  so  in  mass."  Young  v.  Miles^  20  Wis- 
646.  See  also  Morris  on  Beplevin,  101;  21  Wis.  417;  29  id.  531;  33 
id.  141;  9  Mass.  427;  21  Pick.  305;  58  Mo.  218;  19  N.  Y.  330;  21 
Penn.  St.  359. 

A,  H.  Case  and  if.  71  Campbell^  for  defendant  in  error.  By  the 
contract  between  the  plaintiff  and  defendant,  the  com  passed  to 
the  defendant,  and  was  thenceforth  his,  and  at  his  risk.  It  was  not 
Adepositum,  but  it  was  what  is  known  as  an  'Mrregular  bailment^'' 
and  when  the  defendant  refused  to  deliver,  it  became  a  money  de- 
mand, and  plaintiff  was  remitted  to  his  action  for  its  value.  1  Ohio 
St.  244  ;  Edw.  on  Bail.  137, 180,  204. 

If  the  property  was  mixed  with  defendant's  goods  at  the  request 
of  plaintiff,  so  that  it  could  not  be  identified,  he  must  fail  in  this 
action.  2  Bl.  Com.  405  ;  14  Cal.  410  ;  27  id.  464 ;  11  Cash.  573; 
4  Greene,  23;  12  Conn.  331;  1  Har.  &  0.  308.  The  parties  alao 
became  tenants  in  common.  1  Hill,  on  Torts,  477,  478;  1  Ohio 
St.  251.  Being  tenants  m  common,  the  corn  should  not  be  replevied. 
Morris  on  Replevin,  113;  15  Pick.  71;  12  id.  324;  Co.  Litt  199, 
11»6  ;  7  Dana,  283. 

HoBTON,  C.  J.  Beplevin  for  300  bushels  of  com,  of  the  value  of 
$81,  commenced  by  Piazzek  against  White,  before  a  justice  of  the 
peace.  The  action  was  taken  on  appeal  to  the  District  Cocurty 
where  it  was  tried  at  the  May  term,  1879.  Judgment  was  given 
for  defendant  White.     The  plaintiff  brings  the  case  here  on  error. 

On  the  30th  day  of  January,  1877,  plaintiff  rented  certain  land 
to  defendant  for  the  term  of  three  years  from  March  1,  1877, 
(except  in  case  of  a  sale  of  the  premises,  when  the  lease  was  to 
terminate),  the  defendant  agreeing  to  cultivate  all  the  plow-land 
on  the  premises,  and  to  put  the  same  into  com.  Plaintiff  was  to 
have  one-third  of  all  the  com  raised,  to  be  delivered  to  him  on  the 
place  in  cribs  to  be  furnished  by  him.  For  the  season  of  1877  the 
plaintiff's  share  was  about  2,500  bushels.     During  December,  1877 
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defendant  filled  plaintiff's  cribs  with  2,200  bushels,  which  was  all 
they  woald  hold.  The  balance  of  plaintiffs  share,  300  bushels,  is 
the  subject  of  this  controversy. 

Counsel  complain  that  the  charge  of  the  court  was  erroneous,  and 
the  verdict  not  supported  by  the  testimony.  The  principal  objec- 
tions to  the  charge  are,  that  it  had  no  applicability  to  the  facts 
proved  or  issues  involved  in  the  trial,  and  that  the  direction,  **  that 
if  the  defendant  had  the  option  to  deliver  on  demand  the  same-  - 
com,  or  com  of  like  quality,  the  plaintiff  could  not  recover,^  was  • 
erroneous.  To  a  complete  understanding  and  elucidation  of  the- 
case,  we  must  refer  to  the  testimony.  On  the  part  of  the  plaintiff 
it  was  shown  that  the  crop  was  divided  into  loads  ;  that  defendant's 
share  thus  set  apart  was  two-thirds  and  plaintiff's  one-third  ;  that 
plaintiff's  share  was  placed  in  his  own  cribs,  except  300  bushels, 
which  could  not  be  put  into  them  for  lack  of  room  ;  that  this  300 
bushels  was  placed  in  defendant's  cribs.  The  defendant  testified 
that  800  boshels  of  the  com  belonging  to  plaintiff  could  not  be 
stored  in  plaintiff's  cribs,  for  the  reason  that  they  were  full ;  that 
he  made  an  agreement  with  Ellinwood,  the  agent  of  plaintiff,  that 
the  300  bushels  should  be  stored  in  his  crib,  and  that  the  same 
amount  or  quantity  of  corn  of  like  quality  should  be  measured  out 
by  him,  less  shrinkage,  whenever  plaintiff  should  desire  him  to  de- 
liver the  com  ;  that  under  this  agreement  he  stored  in  his  crib  as 
much  as  300  bushels  of  com  belonging  to  plaintiff. 

Upon  this  testimony,  we  are  of  the  opinion  that  the  portion  of 
the  charge  of  the  court  couoerning  the  deposit  or  storage  of  the 
com  with  the  defendant,  without  any  limitation  or  qualification, 
was  erroneous  and  misleading,  and  that  the  verdict  of  the  jury 
cannot  be  sustained.  The  current  authorities  fully  support  the 
doctrine  very  clearly  stated  by  Dixon,  C.  J.,  in  Young  v.  Miles,  20 
Wis.  646.  It  is  in  substance,  that  as  to  articles  like  wheat  and  the 
cereal  grains,  and  the  flour  manufactured  from  them,  wine,  oil  and 
fruits  of  the  earth  which  are  sold,  not  by  a  description  which  refers 
to  and  distinguishes  the  particular  thing,  but  in  quantities  which 
are  ascertained  by  weight,  measure  or  count,  and  which  are  undis- 
tinguishable  from  each  other  by  any  physical  difference  in  size, 
shape,  texture  or  quality,  there  may  be  different  owners  of  a 
(sommon  mass,  each  having  a  separate  property  in  his  share,  and 
each  entitled  to  sever  it  from  the  share  or  shares  of  the  others,  and 
if  necessary  for  the  preservation  of  his  rights,  to  maintain  replevin 
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for  the  same,  subject  to  dedactioDS  for  any  loss  or  waste  properly 
falling  to  his  share  while  the  property  remained  in  mass.  Kimberly 
V.  Patcldn,  19  N.  Y.  330;  Kaufmann  Y.SchilUfig,  58  Mo.  218;  Wells 
on  Replevin,  §§  203^  209.  The  agreement  of  ihe  parties,  as  stated 
by  defendant,  was  clearly,  in  the  opinion  of  the  writer^  to  the  effect 
that  the  plaintiff  continued  to  be  the  owner  of  the  same  number  of 
bushels  of  corn,  less  shrinkage,  stoivd  with  defendant's  corn,  in  the 
latter's  crib^  to  be  taken  from  the  mass  after  the  mixture,  or  in  the 
words  of  the  defendant,  ^'  to  bo  measured  out"  (of  the  mass  in  the 
crib)  ^^  by  defendant,  less  shrinkage,  when  a  demand  was  made  by 
plaintiff ; ''  that  it  was  not  the  intention  of  thd  parties  that  defend- 
ant  should  use,  sell  or  otherwise  dispose  of  all  of  the  corn  in  the 
crib,  with  the  option  on  his  part  to  return  the  same  amount  or 
quantity  of  com  of  like  quality  from  some  purchase  of  corn,  or 
from  other  corn  than  that  in  the  crib  ;  that  the  parties  always  ex- 
pected enough  of  the  mass  to  be  in  the  crib  to  satisfy  plaintiff. 
An  ample  amount  was  on  hand  in  the  crib  when  this  action  was 
commenced.  The  court  below,  and  the  jury,  following  the  in- 
structions, treated  the  storing  of  the  corn  with  defendant  as  though 
the  absolute  property  passed  to  the  defendant,  and  as  if  delivered 
to  him  for  consumption  or  appropriation  for  his  own  use.  Taking 
all  the  circumstances  together,  and  the  statements  of  defendant,  it 
seems  to  us  that  it  was  the  intention  of  the  parties  that  the  property 
should  remain  in  the  plaintiff,  and  that  the  transaction  was  a  bail- 
ment. That  the  defendant,  now  making  an  adverse  claim,  so  re- 
garded the  transaction,  is  manifest  from  his  statement  to  the  witness 
Bullock,  a  few  days  before  the  commencement  of  this  action,  **  that 
he  had  300  bushels  of  corn  belonging  to  plaintiff  in  his  crib,  and 
that  he  would  turn  it  over  to  Kellam,  as  agent  of  plaintiff,  for 
tmnsportation  to  Valley  Falls ; "  and  his  other  statement,  made 
subsequently,  ^^that  he  was  going  to  sell  plaintiff's  corn  to  get  even 
with  him."  The  charge  of  the  court  should  have  directed  the  jury 
that  if  the  corn  of  plain  tiff  was  stored  along  with  the  defendant's  com, 
in  the  tatter's  crib,  under  an  agreement  that  the  defendant  should 
measure  out  of  the  mass  in  the  crib  the  same  amount  or  quantity 
of  corn,  of  like  quality  as  that  deposited,  less  shrinkage,  whenever 
plaintiff  should  desire  the  defendant  to  deliver  plaintiff's  corn,  then 
the  jury  should  find  for  the  plaintiff.  Of  course,  we  do  not  wish 
to  be  understood  as  saying,  that  if  it  was  the  intention  of  the  parties 
that  the  300  bushels  of  corn  were  turned  over  to  the  defendant 
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a  loan  for  consamptiouy  to  be  restored  from  other  and  different  com 
than  that  in  the  crib,  the  property  of  the  corn  remained  in  the 
plaintiff,  or  that  he  Bhoald  recover.  It  is  simply  because,  as  we 
construe  the  agreement,  the  defendant  was  to  store  the  corn  for 
plaintiff,  and  to  measure  back  to  him  from  the  mass  in  the  crib  the 
amount  to  which  he  was  entitled,  that  we  think  the  jury  may  have 
been  misled. 

The  judgment  of  the  District  Court  will  be  reversed,  and  the 
case  remanded  for  a  new  trial  in  acoordance  with  the  views  herein 
expressed. 

Judgment  reversed. 

All  the  jnatioes  concurring. 


State  v.  Lantz. 


CB8  Kana.  TSB.) 

CrtmhuU  law —  trial — jury  canmUting  aUai, 

Where  en  officer  in  cberge  of  a  jary,  in  a  caee  of  burglary,  by  their  requeet 
bat  withont  aathority  of  the  oonrt,  f  amiahee  them  with  an  atlas,  which  they 
examine  in  their  deliberations,  their  verdict  of  conviction  is  void,  it  not 
afllrmatively  appearing  that  no  improper  influence  was  thue  produced  on 
the  jury.* 

rjONVICTION  of  burglary.    The  opinion  states  the  facts. 

W.  H.  BroumSy  for  appellant. 

W,  T.  Johnston,  county  attorney,  for  the  State. 

Hobtok,  C.  J.  After  the  jury  had  retired  to  consider  their  ver- 
dict, the  bailiff  went  to  the  jury  room  in  response  to  a  knock  upon 
the  door,  and  by  the  request  of  a  juror  passed  into  the  jury  room  a 
Miami  county  atlas.  During  the  deliberations  of  the  jury,  the  atlas 
or  map  was  spread  out  before  the  jurors  and  examined  by  them. 
The  ofHcer  had  no  right  to  furnish  the  atlas  to  the  jurors,  and  tho 


*  The  Mme  was  held  In  BouUUn  ▼.  8taU^  8  Tex.  Ct.  App.  882,  a  murder  oate,  as  to  rifle 
and  bullets,  referred  to  in  the  testimony.— Bbp. 
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jurors  had  no  right  to  examine  it  while  deliberating  upon  their  ver- 
dict. It  was  evidence,  or  at  least  a  d  ocument  or  papers,  not  au  thor- 
ized  by  the  court  The  act  of  the  ofiScer  was  irregular,  and  the 
reception  of  the  map  by  the  jurors  illegal. 

Counsel  for  the  State  insists  that  there  is  no  showing  made  that 
the  atlas  produced  any  improper  influence  on  the  jury.  The  bur- 
den of  proving  that  the  rights  of  the  defendant  were  not  prejudiced 
rests  in  a  case  like  this  upon  the  prosecution.  Here  the  State  faUed. 
Several  affidavits  were  presented  to  establish  the  fact  that  the  bailiff 
was  not  present  with  the  jurors  during  their  deliberations,  but  no 
denial  was  made,  or  any  explanation  given  of  the  examination  of 
the  atlas  in  the  jury  room.  In  the  case  of  State  v.  Taylor^  20  Kans. 
643,  we  held  the  paper  taken  to  the  jury  room  by  mistake  not 
detrimental  to  the  rights  of  appellant  The  paper  was  preserved  in 
the  record,  and  it  affirmatively  appeared,  from  an  examination,  that 
no  injury  resulted  to  the  defendant.  We  cannot  say  this  of  the 
atlas.  It  may  have  been  examined  to  determine  the  situation  of 
the  dwelling-house  charged  to  have  been  burglariously  entered,  or 
it  may  have  been  consulted  as  testimony  on  other  matters.  Clearly^ 
we  cannot  affirm  that  the  defendant  was  not  prejudiced.  §  275, 
Criminal  Code,  Comp.  Laws  1879,  p.  763 ;  State  v.  MvlhinSy  18 
Kans.  16 ;  State  v.  Snyder,  20  id.  306.  In  this  connection,  we 
deem  it  necessary  to  correct  the  opinion  as  reported  in  State  y. 
Taylor,  supra.  '^  Liberally,"  on  page  646,  is  an  interpolation  of 
the  printer.     *'  Seasonably  "  is  the  word  in  the  opinion. 

The  refusal  to  grant  a  new  trial  was  error.  It  is  therefore  ordered 
that  the  verdict  of  the  jury  and  the  judgment  of  the  court  be  set 
aside,  and  the  case  remanded  for  a  new  trial. 

It  is  further  directed  that  the  defendant  be  returned  from  the 
State  penitentiary  and  delivered  over  to  the  jailer  of  Miami  county^ 
there  to  abide  the  order  of  the  District  Court  of  said  county. 

All  the  justices  concurring. 
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(80  La.  Ann.  SOS.) 

Sdiffiout  wcUty — fnandamu$  to  compel  rutoration  to  fnemb$r$hiip, 

A  ftMuidafnafl  will  not  lie  to  compel  a  religions  society  to  restore  to  membership 
one  who  had  been  expelled  by  a  decree  of  the  legally  constitated  church 
judicatory,  on  account  of  an  alleged  violation  of  some  law  of  the  society  ; 
and  the  ground  that  such  restoration  is  necessary  to  enable  him  to  enjoy  the 
light  of  sepulture  acquired  by  him  as  a  member,  is  premature. 

APPLICATION  for  mandamus.    The  opinion  states  the  case. 
The  writ  was  refused  below. 

J91  H.  Walsh,  for  appellant. 
Kelly  d  Lazarus,  for  appellees. 

Mankino,  C.  J.  The  relator  is  an  Israeli  te,  and  was  a  member 
of  the  Congregation  of  the  Dispersed  of  Judah,  a  corporation  organ- 
ized and  chartered  under  the  laws  of  this  State.  On  June  13^ 
1877,  he  was  expelled  therefrom,  he  alleges  illegally  and  arbitrarily, 
«nd  now  prays  that  a  writ  of  mandamus  be  directed  to  the  oflBcers  of 
Vol.  XXXII  I  — 28 
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the  corporation,  compelling  them  to  restore  him  to  his  rights  and 
privileges  of  membership. 

The  answer  admits  the  membership  of  the  relator  prior  to  the 
date  mentioned,  and  avers  that  on  that  day,  at  a  meeting  of  the 
Congregation,  there  being  present  a  legal  qaorum  thereof,  certain 
charges  were  preferred  against  him  of  gross  misconduct,  apon  which 
testimony  was  received,  and  of  which  He  was  found  guilty,  and 
was  thereupon  expelled  by  a  vote  of  three-fourths  of  the  members 
present,  which  mode  of  proceeding,  it  is  averred,  is  in  accordance 
with  the  constitution  and  laws  of  the  Congregation.  The  re8|>ond- 
ent  then  pleads  to  the  jurisdiction  of  the  courfc,  averring  that  such 
expulsion  is  wholly  within  the  cognizance  of  the  ecclesiastical  tri- 
bunal, provided  by  the  corporation  of  which  he  was  a  member,  and 
that  the  civil  courts  have  no  authority  to  inquire  into,  or  revise  the 
same. 

The  correctness  of  this  return  to  the  alternative  writ  is  verified 
by  the  oath  of  the  president  of  the  Congregation,  and  was  not 
traversed  by  the  relator,  nor  was  any  proof  offered  to  impugn  its 
truth.  The  case  thereof  presents  the  naked  question,  whether  the 
civil  courts  can  or  will  revise  the  ordinary  acts  of  church  disci- 
pline, or  the  administration  of  church  government. 

The  entire  separation  of  Church  and  State  is  not  the  least  of  the 
evidences  of  the  wisdom  and  forethought  of  those  who  made  our 
National  Constitution.  It  was  more  than  a  happy  thought  —  it 
was  an  inspiration.  But  although  the  State  has  renounced  all 
authority  to  control  the  internal  management  of  any  church,  and 
refuses  to  prescribe  any  form  of  church  government,  it  is  neverthe- 
less true  that  the  law  recognizes  the  existence  of  churches,  and  pro- 
tects and  assures  their  right  to  exist,  and  to  possess  and  enjoy  their 
powers  and  privileges.  Of  course  wherever  rights  of  property  are 
invaded,  the  law  must  interpose  equally  in  those  instances  where 
the  dispute  is  as  to  church  property  as  in  those  where  it  is  not,  and 
it  also  takes  note  of,  but  does  not  itself  enforce,  the  discipline  of 
the  church,  and  the  maintenance  of  church  order  and  internal 
regulation.  The  law  does  not  assume,  and  will  not  declare,  that  a 
particular  religious  association  is  more  truly  the  church  than 
another,  but  each  and  all  of  them  are  permitted  to  make  their  own 
regulations,  and  to  enforce  them  in  the  manner  each  has  provided 
for  itself. 

This  whole  subject  was  maturely  considered  and  elaborately  ez« 
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pounded  in  Watson  v.  Joties,  13  Wall.  679,  where  the  court  say  : 
'^  In  this  country  the  full  and  free  right  to  entertain  any  religious 
belief,  to  practice  any  religious  principle,  and  to  teach  any  religious 
doctrine  which  does  not  violate  the  laws  of  morality  and  property, 
and  which  does  not  infringe  personal  rights,  is  conceded  to  all. 
The  law  knows  no  heresy,  and  is  committed  to  the  support  of  no 
dogma,  the  establishment  of  no  sect.  The  right  to  organize  vol- 
untary religions  associations  to  assist  in  the  expression  and  dissemi- 
nation of  any  religious  doctrine,  and  to  create  tribunals  for  the 
decision  of  controverted  questions  of  faith  within  the  association, 
and  for  the  ecclesiastical  government  of  all  the  individual  members, 
congregations,  and  officers  within  the  general  associations,  is  un- 
questioned. All  who  unite  themselves  to  such  a  body  do  so  with 
an  implied  consent  to  this  government,  and  are  bound  to  submit  to 
it  But  it  would  be  a  vain  consent  and  would  lead  to  the  total  sub- 
version of  such  religions  bodies,  if  anyone  aggrieved  by  one  of  their 
decisions  could  appeal  to  the  secular  courts  and  have  them  reversed. 
It  is  of  the  essence  of  these  religions  unions,  and  of  their  right  to 
establish  tribunals  for  the  decision  of  questions  arising  among  them- 
selves, that  those  decisions  should  be  binding  in  all  cases  of  eccle- 
siastical cognizance,  subject  only  to  such  appeals  as  the  organism 
itself  provides  for."    P.  728. 

The  court  refer  in  that  opinion  to  Harmon  v.  Dreher,  2  Speer's 
Eq.  87  (S.  C),  as  one  of  the  most  careful  and  well-considered  judg- 
ments upon  the  subject,  in  which  it  is  said  :  "  It  belongs  not  to  the 
civil  power  to  enter  into  or  review  the  proceedings  of  a  spiritual 
court  The  structure  of  our  government  has,  for  the  preservation 
of  civil  liberty,  rescued  the  temporal  institutions  from  religious 
interference.  On  the  other  hand,  it  has  secured  religious  liberty 
from  the  invasion  of  the  civil  authority.  The  judgments,  there- 
fore, of  religious  associations,  bearing  on  their  own  members,  are  not 
examinable  here,  and  I  am  not  to  inquire  whether  the  doctrines 
attributed  to  Mr.  Dreher  were  held  by  him,  or  whether,  if  held, 
were  anti-Lutheran ;  or  whether  his  conduct  was  or  was  not  in 
accordance  with  the  duty  he  owed  to  the  Synod  or  to  his  denomina- 
tion. *  ♦  ♦  When  a  civil  right  depends  upon  an  ecclesiastical 
matter,  it  is  the  civil  court  and  not  the  ecclesiastical  which  is  to 
decide.  But  the  civil  tribunal  tries  the  civil  right  and  no  more, 
taking  the  eocleaiastical  decisions  out  of  which  the  civil  right  arises 
as  it  finds  them." 
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So  too  in  Missouri,  in  State  ex  rel.  WcUson  v.  Farris,  it  was 
said  the  utter  impolicy  of  the  civil  courts  attempting  to  interfere 
in  determining  matters  which  have  been  passed  upon  in  church 
tribunals,  arising  out  of  ecclesiastical  concerns,  is  apparent  It 
would  involve  them  in  difficulties  and  contentions  and  impose  upon 
them  duties  which  are  not  in  harmony  with  their  proper  functions. 
Before  a  court  could  give  an  enlightened  judgment,  it  would  be 
necessary  to  explore  the  whole  range  of  the  doctrine  and  discipline 
of  the  given  church  and  survey  the  vast  field  of  the  divine  word. 

And  in  Kentucky  the  binding  force  and  completeness  of  the 
church's  action  is  thus  stated :  "  Every  person  entering  into  the 
church,  impliedly  at  least,  if  not  expressly,  covenants  to  conform 
to  the  rules  of  the  church,  to  submit  to  its  authority  and  discipline. 
Appellant  when  he  became  a  member  thereof  placed  himself  in  this 
condition.  *  *  *  Whether  in  what  the  church  did  it  acted  right 
or  wrong,  this  court  cannot  approach  its  precincts  to  inquire,  and 
is  powerless  to  redress  any  wrong  inflicted  on  appellant  thereby. 
By  becoming  a  member  of  the  church  he  subjected  himself  to  its 
ecclesiastical  power,  and  neither  this  nor  any  other  earthly  tribunal 
can  supervise  or  control  that  jurisdiction."  Lucas  v.  Casey  9  Bush. 
297. 

And  finally  the  rule  is  enunciated  by  an  approved  modem  writer 
thus  :  "  The  principle  may  now  be  regarded  as  too  well  established 
to  admit  of  controversy,  that  in  the  case  of  a  religious  congregation 
or  an  ecclesiastical  body,  which  is  itself  but  a  subordinate  member 
of  some  general  church  organization,  having  a  supreme  ecclesiastical 
judicatory  over  the  entire  membership  of  the  organization,  the 
civil  tribunals  must  accept  the  decisions  of  such  church  judicatory 
as  final  and  conclusive  upon  all  questions  of  faith,  discipline,  or 
ecclesiastical  rule,  and  the  party  aggrieved  cannot  invoke  the  aid 
of  the  civil  courts  to  have  such  proceedings  reversed."  High  on 
Injunctions,  §  233. 

One  of  the  allegations  of  the  petition  is  that  by  the  expulsion  of 
the  relator  from  the  congregation,  the  right  to  be  buried  in  its 
burying-ground  will  be,  or  is  denied  him,  and  the  celebrated  case 
of  Guibord  is  cited  as  an  instance  where  the  civil  courts  took  cog- 
nizance of  the  refusal  of  sepulture  by  the  ecclesiastical  authorities, 
and  enforced  the  party's  right  to  burial  in  consecrated  ground. 
The  final  decision  of  that  case  was  by  the  judicial  committee  of  the 
Privy  Councils  in  England,  and  courts  there  go  much  further  than 
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they  would  do  here  in  enforcing  rights  appertaining^  to,  or  grow- 
ing oni  of,  ecclesiastical  matters.  But  it  is  sufficient  to  say,  in  dis- 
posing of  this  part  of  the  complaint,  that  Ouibord  was  dead,  and 
the  object  of  the  proceeding  in  his  case  was  to  procure  the  interment 
of  his  body  in  that  part  of  the  Montreal  cemetery  which  was  con- 
secrated, whereas  the  relator  has  happily  no  present  need  of  enforc- 
ing his  claim  to  burial  anywhere,  and  non  constat  that  before  he 
does  need  it,  he  will  have  his  ban  of  excommunication  removed, 
and  be  restored  to  full  fellowship  in  the  congregation. 

It  suflBciently  appears  from  what  has  now  been  said  that  we  think 
the  relator's  demand  cannot  be  enforced  by  the  civil  courts.  The 
return  or  answer  to  the  alternative  writ  set  up  as  grounds  why  the 
peremptory  writ  should  not  issue,  that  the  relator  had  been  excom- 
municated acconling  to  the  rules  adopted  and  in  force  in  the  con- 
gregation from  which  he  was  expelled,  and  the  by-laws  in  evidence 
show  what  these  rules  were.  The  judicatory  provided  by  those 
laws  has  acted  upon  the  matter,  and  we  cannot  go  behind  its  ac- 
tion to  inquire  whether  it  acted  rightly  or  wrongfully,  justly  or  un- 
justly. It  is  the  tribunal  to  which  he  submitted  himself  when  he 
accepted  membership  of  the  congregation,  and  its  action  is  not 
examinable  in  a  civil  court. 

It  will  be  observed  that  we  assume,  as  we  are  obliged  to  do  in  the 
state  of  the  pleadings  and  evidence  in  this  case,  that  the  church 
judicatory  was  properly  constituted,  and  in  the  manner  prescribed 
by  the  conBtitution  and  by-laws  of  the  congregation.  The  returns 
not  having  been  traversed  by  proof,  nor  excepted  to  for  insufficiency, 
is  taken  as  true  for  the  purpose  of  testing  the  right  to  the  peremp- 
tory mandamus, and  that  return  avers  and  exhibits  the  constitution 
of  the  body  which  forms  the  judicatory,  and  which  passed  the  sentence 
of  excommunication.  State  ex  rel  Vierra  v.  Lu»itanian  Society ,  15 
Lok.  Ann.  73;  Tttcker  v.  The  Jiisticesy  1  Jones,  451;  People  v.  Finqnj 
24  Barb.  341. 

The  judgment  of  the  lower  court  sustained  the  exception  to  the 
jurisdiction,  and  refused  the  peremptory  mandamus.     It  is  correct 

and  is  affirmed. 

Judgment  affirmed. 


222  LOUISIANA, 


Harvey  v.  NelsoD. 


Harvey  v.  Nelbok. 

(91  La,  Ann.  484.) 

KegaUMe  instrununts — waiver  of  praUH. 

A  wairer  of  protest  bj  the  indorsers  of  a  promlssorj  note  indades  a  waiver  of 

demand. 

ACTION  on  promissory  note.    The  opinion  states  the  facts.    The 
plaintiff  had  judgment  below. 

0.  X.  Hall,  for  appellee 

Richard  Shackelford,  for  appellant. 

White,  J.  The  defendants  are  sued  as  indorsers  of  two  promis- 
sory notes,  one  for  two  thousand  and  the  other  for  two  thousand 
five  hundred  dollars,  both  dated  Memphis,  Tenn.,  April  15,  1873, 
and  payable  respectively  on  the  12th  and  15th  January,  following 
their  date.  The  firm  of  Nelson,  Lanphier  &  Go.  filed  no  answer, 
and  judgment  by  default  was  rendered  and  confirmed  against  it. 
B.  n.  Short  defends,  on  the  ground  of  want  of  due  demand.  There 
Was  judgment  against  him  in  the  lower  court,  and  he  appeals.  The 
notes  contain  the  following  agreement  or  consent  written  on  them  : 

"  On  this  note  we  hereby  waive  the  necessity  of  either  protest  or 
notice.  (Signed)         Nelson,  Lanphier  &  Co., 

H.  H.  Short.'' 

The  position  of  defendant  is,  that  a  waiver  of  protest  is  not  a 
waiver  of  demand,  and  that  no  demand  having  been  made  he  is 
discharged.  The  fact  as  to  no  demand  is  conceded,  and  therefore 
the  question  to  be  determined  is  solely  one  of  law,  that  is,  does  a 
waiver  of  protest  waive  demand  ?  We  can  see  no  reason  why  it 
should  not.  The  protest  necessarily  includes  a  due  demand  ;  and 
if  such  be  the  case,  the  waiver  of  protest  of  necessity  waived  that 
which  was  an  integral  or  essential  part  of  the  protest.  It  being  true 
to  say  that  the  demand  is  contained  in  the  protest,  it  must  be 
equally  true  to  conclude  that  the  waiver  of  protest  waives  the  de- 
mand  which   is   included   in  it.     This   conclusion  is  abundantly 
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Bopported  by  authority.    The  rule  is  thus  stated  by  Daniels  :    '^  So 
'waiving  demand  and  notice/ or  ^  I  waive    protest   and   notice^ 

*  *    *    though  somewhat  variant  in  expression  have  the  same 
significance,  a  waiver  of  all  steps  usually  taken  to  bind  the  indorser. 

•  •    ♦    The  words  *  I  waive  protest,'  or  '  waiving  protest,'  or  any 
similar  phrase  importing  that  the  protest  is  waived,  are,  when  ap* 
plied  to  a  foreign  bill,  universally  regarded  as  expressly  waiving 
presentment  and  notice.     *    *    *    In  waiving  protest  the  party 
is  considered  as  not  only  dispensing  with  a  formality,  but  as  dis* 
pensing  with  the  necessity  of  the  steps  which  must  precede  it,  and 
of  which  it  is  merely  the  formal  though  necessary  proof  which  the 
law  requires."    In  speaking  of   inland  bills,  he  adds:    '^ Inland 
bills  and  promissory  notes  may  be  protested,  by  statutory  enactment 
in  many  States,  and  the  protest  is  accorded  the  same  effect  as  to 
them  when  it  is  made,  though  it  is  not  necessary  to  make  it    And 
the  weight  as  well  as  the  number  of  authorities  predominate  in 
favor  of  construing  a  waiver  of  protest  to  signify  as  much  when 
applied  to  inland  bills  and  notes  as  when  used  in  respect  to  a  foreign 
bill.     And  such  seems  to  us  clearly  the  corroct  conclusion."  2  Dan. 
on  Neg.  Insts.  124, 125 ;  Pars,  on  Bills  and  Notes,  576,  577,  578. 
These  views  of  the  text-writers  are  the  expression  of  the  law  as 
applied  in  many  adjudicated  cases.   Porter  v.  Keinhally  53  Barb.  646; 
FMer Y. Price,  37  Ala.  407;  Jacard Y.Anderson,  37  Mo.  91;  Car^ 
penier  v.  Reynolds,  42  Miss.  807 ;  Mcllvaine  v.  Brady,   1  Ohio  ; 
Oordan  y.  Montgomery,  19  Ind.  110 ;  Carson  v.  Russell,  26  Tex.  452* 
In  fact,  we  have  been  able  to  find  no  authority  saying  that  a  waiver 
of  protest  does  not  of  necessity  waive  demand.     Our  jurisprudence 
has  long  since  given  a  narrower  construction  to  the  waiver  of  pro- 
test than  that  given  in  most  of  the  books,  by  concluding  that  such 
a  waiver  does  not  per  se  waive  notice  of  protest.     Wall  v.  Bry,  1 
La.  Ann,  312;  Bird  v.  Le  Blanc,  6  id.  470  ;  WilkifisY.  Oillis,  20  id. 
538. 

While  we  adhero  to  this  now  settled  rule  of  commercial  law,  we 
consider  that  the  authorities  by  which  it  was  established,  by  strong 
implication,  say,  that  the  waiver  of  protest  is  a  waiver  of  demand. 
In  fact,  in  the  leading  and  well-considered  case  of  Wall  v.  Bry  the 
matter  was  so  determined.  This  court  then  said:  ''l*he  term 
'regalarly  protested'  fairly  imports  a  protest  made  upon  duo  demand. 
Does  it  go  further,  and  dispense  with  notice?  The  party  waives 
protest,  and  is  certainly  to  be  held  to  be  as  fully  bound  as  if  tha 
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notes  had  been  duly  protested."  And  after  drawing  the  distinction 
between  protest  and  notice,  said  that  in  consequence  of  the  waiver 
of  protest  "  the  plaintiff  when  he  offered  this  agreement  in  evidence 
stood  in  the  same  position  as  if  he  had  offered  a  notarial  protest 
and  nothing  more/'    These  views  dispose  of  the  case. 

Judgment  affirmed. 
Behearing  refused. 


Statb  v.  Bott. 


(81  La.  Ann.  668.) 
CoMiitutumal  law  —  Sunday  liquor  law, 

A  law  authorising  the  prohibition  of  the  sale  of  intoxicating  liquors  on  Siuiday 

is  constitational.* 

CONVICTION  of  selling  intoxicating  liquors  on  Sunday*     The 
opinion  states  the  case. 

W,  iV.  PottSy  district  attorney,  for  appellee. 

fferrotif  Bird  <£  Beale,  for  appellant 

Manning,  C.  J.  The  defendant  is  prosecuted  for  openly  and 
publicly  selling  intoxicating  liquors  on  Sunday,  and  on  conviction 
was  fined  fifty  dollars.  It  is  the  ^st  appealed  prosecution  under 
what  is  known  as  the  '^Sunday  law.''  The  general  assembly  in 
1878  (Sess.  Acts,  p.  135)  delegated  to  the  police  juries  full  and 
plenary  authority  to  make  such  regulations  as  they  may  deem  proper 
in  regard  to  the  sale,  barter,  or  exchange  of  intoxicating  liquors  or 
merchandise  on  Sunday,  and  to  totally  prohibit  the  same  on  Sunday, 
if  in  their  judgment  necessary.  Violations  of  the  jury  ordinances, 
made  under  this  act,  are  to  be  considered  misdemeanors,  and  the 
penalties  are  to  be  enforced  by  indictment  and  information,  and 
the  power  thus  conferred  upon  these  juries  is  to  extend  over  and 
apply  to  all  incorporated  towns  and  villages  within  the  limits  of  the 
respective  parishes. 

*  To  same  effect  State  ▼.  Common  PUom  (96  N.  J.  73),  13  Am.  Rep.  49. 
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The  defendant  moved  to  quash  the  information  on  several 
grounds: 

1.  The  act  of  1878  violates  section  10  of  article  2  of  the  Constitu- 
tion of  the  United  States  in  this,  that  the  defendant  hud  paid  for 
a  license  for  carrying  on  his  business  during  the  whole  of  the  present 
year,  and  the  police  jury's  ordinance  prohibiting  it  on  Sunday  vio- 
lated a  contract. 

2.  That  it  violates  article  110  of  our  State  Constitution  in  that 
it  impairs  the  obligation  of  a  contract,  and  divests  vested  rights, 
for  no  purpose  of  pnblic  utility,  and  without  adequate  compen- 
sation. 

3.  That  it  violates  article  12  of  the  Constitution,  in  that  it  is  not 
intended  as  a  police  or  sanitary  regulation,  but  to  enforce  the  observ- 
ance of  the  Christian  Sabbath. 

4.  That  it  is  in  violation  of  **  the  law  of  the  land,''  is  without 
public  utility,  and  unwarrantably,  unnecessarily,  and  arbitrarily 
restricts  d^endant  in  the  use  of  his  capital  and  the  pursuit  of  his 
lawful  and  licensed  business. 

5.  That  the  objects  of  the  law  are  not  expressed  in  its  title, 
in  this  that  the  title  does  not  indicate  that  violations  of  the 
jary  ordinance  are  made  misdemeanors,  punishable  by  indictment  or 
information. 

6.  That  the  act  was  intended  to  confer  on  incorporated  towns 
and  villages  the  power  therein  granted  to  police  juries,  and  not  to 
confer  upon  the  juries  power  to  pass  ordinances  affecting  towns  and 
villages. 

7.  That  the  act  is  not  applicable  to  incorporated  cities,  but  only 
to  incorporated  towns  and  villages,  and  as  Baton  Kouge  is  a  city, 
it  is  not  covered  by  the  act 

It  is  unnecessary  in  this  case  to  consider  the  regulation  of  the 
police  jury  affecting  any  other  matter  than  the  sale,  barter  or  ex- 
change of  intoxicating  liquors  on  Sunday,  and  we  confine  ourselves 
to  that  question,  pretermitting  any  other  aspect  of  the  regulation 
or  prohibition  than  that  which  relates  to  the  sale,  barter  or  exchange 
of  that  kind  of  beverages.  We  shall  examine  the  several  grounds 
of  the  motion  in  their  order : 

1.  The  objection,  that  regulations  such  as  this  are  in  conflict  with 

that  clause  of  the  Constitution  of  the  United  States  which  forbids 

the  States  passing  laws  violating  the  obligation  of  contracts,  has 

been  often  considered,  and  Cooley  says:    It  has  been  invariably  held 
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that  this  claaae  does  not  so  far  remove  from  State  control  the  rights 
and  proprieties  which  depend  for  their  existence  or  enforcement 
npon  contracts,  as  to  relieve  them  from  the  operation  of  sach 
general  regulations  for  the  good  government  of  the  State  and  the 
protection  of  the  rights  of  individuals  as  may  be  deemed  important 
It  is  held  that  all  contracts  and  all  rights  are  subject  to  this  power, 
and  regulations  which  afFect  them  may  not  only  be  made  by  the 
State,  but  must  also  be  subject  to  change  from  time  to  time,  with 
reference  to  the  general  well-being  of  the  community,  as  circum- 
stances change,  or  as  experience  demonstrates  the  necessity  of  such 
changes.    Const  Lim.  574. 

2.  The  same  author  says  that  the  power  to  make  these  regulations 
has  been  sustained,  when  the  question  of  conflict  with  State  Ck>n- 
stitutions,  or  with  general  fundamental  principles,  have  been  raised. 
They  are  regarded  as  police  regulations,  established  by  the  legislature 
for  the  prevention  of  intemperance,  pauperism,  and  crime,  and  for 
the  abatement  of  nuisances.  There  is  no  instance,  in  which  the 
power  of  the  legislature  to  make  such  regulations  as  may  destroy 
the  value  of  property,  without  compensation  to  the  owner,  appears 
in  a  more  striking  light  than  in  the  case  of  statutes  whereby  the 
sale  of  intoxicating  liquors  is  entirely  prohibited,  and  the  demolition 
and  destruction  even  of  the  building  used  for  that  purpose  is  com- 
manded; and  it  is  only  where,  in  framing  such  legislation,  care  has 
not  been  taken  to  observe  those  principles  of  protection  which  sur- 
round the  persons  and  dwellings  of  individuals,  securing  them 
against  unreasonable  searches  and  seizures,  and  giving  them  a 
right  to  trial  before  condemnation,  that  the  courts  have  felt  at 
liberty  to  declare  that  it  exceeded  the  proper  province  of  police 
regulation.    Id.  583. 

8.  This  is  the  rock  upon  which  the  prosecution  would  split,  if  it 
really  existed. 

The  constitution  of  the  United  States  forbids  the  Congress  from 
making  any  law  respecting  an  establishment  of  religion,  or  pro- 
hibiting the  free  exercise  thereof.  But  this  is  an  inhibition  to  Con- 
gress only,  leaving  to  the  State  governments  the  whole  power  over 
the  subject  of  religion.  There  are  considerable  differences  in  the 
various  State  Constitutions  on  this  subject,  but  the  general  provision 
of  the  most  perfect  equality  before  the  law  of  all  shades  of  religiou 
belief  is  common  to  all  of  them. 
\    It  has  been  frequently  said  that  Christianity  is  a  part  of  the  law 
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of  the  land,  and  while  in  a  oertain  sense  and  for  certain  parpoees  it 
may  be  tnie  in  those  States  which  adopted  and  have  retained  the 
common  law,  it  mast  be  remembered  that  system  never  prevailed,  nor 
had  any  lodgment  in  this  State,  save  the  brief  period  between  the 
tcqniaition  of  this  country  by  the  United  States  and  the  act  of' 
1805,  when  the  criminal  part  of  that  system  was  in  force.     Mr^ 
Jnstioe  Stoby  said  in  the  Oirard  Will  case,  that  although  Chris-  - 
tianity  is  a  part  of  the  common  law  of  the  State  (Pennsylvania), - 
it  is  only  so  in  this  qualified  sense,  that  its  divine  origin  and  trutiiJ 
are  admitted.     Vidal  v.  Oirard,  2  How.  198.    And  it  has  been  said' 
by  another  court,  that  Christianity  was  never  considered  a  part  of 
the  common  law,  so  far  as  that  for  a  violation  of  its  injunctions, 
independent  of  the  established  laws  of  man,  and  without  the  sanction 
of  any  positive  act  of  the  Parliament  of  England,  made  to  enforce 
those  injunctions,  any  man  could  be  drawn  to  answer  in  a  common- 
law  court    Siate  v.  Chandler,  2  Harr.  555. 

Some  of  the  States  of  the  original  thirteen  had  prohibitions  of 
bhsphemy,  profanity  and  the  like  in  force,  as  existing  in  the  oom^ 
mon  law  of  England  at  the  time  of  their  separation;  and  statutes 
of  the  moet  vigorous  kind  were  passed  in  some  of  them,  indicating 
with  minute  precision  what  should  and  what  should  not  be  done  on 
Sanday,forexample,  the  Blue  laws  of  Connecticut   We  have  been  as 
yet  spared  in  this  State  the  infliction  of  similar  ontcroppings  of  the 
^irit  of  Puritanism,  and  the  same  learned  author  already  quoted 
.well  says:    The  laws  against  the  desecration  of  the  Christian  Sab- 
bath, by  labor  or  sports,  are  not  so  readily  defensible  by  arguments, 
the  force  of  which  all  would  admit    It  is  no  hardship  to  any  one  to 
compel  him  to  abstain  from  public  blasphemy  or  other  profanity, 
and  none  can  complain  that  his  rights  of  conscience  are  invaded  by 
this  enforced  respect  to  a  prevailing  religious  sentiment    But  the 
Jew,  who  ifl  forc^  to  respect  the  first  day  of  the  week,  when  his  con- 
science requires  of  him  the  observance  of  the  seventh  also,  may 
plausibly  nige  that  the  law  discriminates  against  his  religion,  and 
by  forcing  him  to  keep  a  second  Sabbath  in  "each  week,  unjustly 
though  indirectly  punishes  him  for  his  religious  belief.    Const  Lim. 
476. 

If  therefore  the  regulation  had  for  its  object  the  enforcement  of 
the  observance  of  the  Christian  Sabbath  as  charged  in  the  third 
groand  of  the  defendant's  motion,  it  would  be  open  to  assault;  but 
it  is  manifestly  a  police  regulation.     Like  the  prohibition  of  the 
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sale  of  intoxicating  liquors  on  election  day,  it  is  a  regulation  under 
the  police  power  of  the  State  for  the  preservation  of  public  order. 
Blackstone's  definition  of  the  police  power  of  the  State  is,  "  the 
due  regulation  and  domestic  order  of  the  kingdom,  whereby  the 
inhabitants  of  a  State,  like  members  of  a  well-governed  family,  are 
bound  to  confonn  their  general  behavior  to  the  rules  of  propriety, 
good  neighborhood,  and  good  manners,  and  to  bo  decent,  industri- 
OQ8,  and  inoffensive  in  iheir  respective  stations  "  (4  Com.  162),  and 
this  definition  has  not  been  improved  by  modern  writers.      An 
eminent  judge  has  described  it  as  '^  the  power  vested  in  the  legisla- 
ture to  make,  ordain  and  establish  all  manner  of   wholesome  and 
J  reasonable  laws  and  ordinances,  either  with  penalties  or  without, 
>  not  repugnant  to  the  Constitution,  as  they  shall  judge  to  be  for  the 
i.good  and  welfare  of  the  Commonwealth  and  of  the  subjects  of  the 
.same.''    Shaw,  C.  J.,  in  Com,  v.  Alger y  7  Cush.  84.     And  he  adds, 
^it  is  much  easier  to  perceive  and  realize  the  existence  and  sources  of 
this  power  than  to  mark  its  boundaries,  or  to  prescribe  limits  to  its 
exercise.'* 

Ilerein  lies  the  whole  difficulty  in  this  and  similar  regulations. 
The  distinction  between  a  regulation,  made  solely  in  virtue  of  the 
police  power,  and  for  the  jireservation  of  the  public  order  alone,  and 
one  made  for  the  observance  of  a  particular  day,  set  apart  by  the 
Totaries  of  a  particular  religion  for  special  religious  purposes,  is 
often  difficult  to  explain  or  define,  and  must  in  general  be  left  for 
determination  in  each  case.  The  general  proposition  maybe  enun- 
ciated, that  the  preservation  of  the  public  morals  and  of  public  or- 
der is  peculiarly  the  subject  of  legislative  supervision,  and  whether 
the  prohibited  act  is  made  a  criminal  offense,  punishable  under  the 
general  laws,  or  subject  to  punishment  under  municipal  by-laws, 
or  parochial  ordinances,  are  questions  which  the  legislature  must 
decide  ;  and  Coolcy  on  this  point  adds  the  significant  caution,  that 
^  whatever  deference  the  Constitution  or  the  laws  may  require  to  be 
pAid  in  some  cases  to  the  conscientious  scruples  or  religious  convic- 
tions of  the  majority,  the  general  policy  is  always  to  avoid  with 
caie  any  compulsion  which  infringes  the  religious  scruples  of  any, 
however  little  reason  may  seem  to  others  to  underlie  them. "  Id. 
478. 

4.  This  ground,  that  the  prohibition  is  in  violation  of  ^*  the  law 
of  the  land,"  has  been  considered  in  the  discussion  of  the  others. 
Mr.   Webster  defined   this  expression   in    the  Dartmouth    College 
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case :  ''By  the  law  of  the  land  is  most  clearly  intended  the  gen- 
eral law  ;  a  law  which  hears  before  it  condemns ;  which  proceeds 
apoD  inquiry,  and  renders  judgment  only  after  trial  The  meaning 
is,  that  every  citizen  shall  hold  his  life,  liberty,  property,  and  im- 
munities under  the  protection  of  the  general  rules  which  govern 
society/'  We  have  endeavored  to  demonstrate  that  the  regulation 
in  question  does  not  affect  any  immunity  which  may  not  be  abridged 
or  even  destroyed  when  the  interests  of  public  order  require  it 

5.  The  title  of  the  act  is  sufficiently  comprehensive.  It  indi- 
cates very  clearly  its  whole  purpose.  No  one  after  reading  it  could 
fail  to  be  informed  of  the  object  of  the  legislation,  and  that  is  the 
intent  of  the  constitutional  provision  upon  that  subject 

6.  This  is  untenable.  The  phraseology  of  the  act — the  powers 
thus  conferred  shall  extend  over  and  apply  to  all  incorporated  towns 
and  villages  —  precludes  such  construction. 

7.  The  claim  that  incorporated  cities  are  not  subject  to  the  act, 
but  only  towns  and  villages,  does  not  much  impress  us.  .  Many 
towns  have  the  same  weakness  for  assuming  a  title  that  imports 
broad  territorial  area  and  large  population,  that  some  of  their  in  hab* 
itants  have  latterly  developed  to  appropriate  the  grand  names  of  his- 
toric personages,  but  the  baptism  of  a  legislative  act  neither  enlarges 
their  dimensions  nor  swells  their  numbers.  The  use  of  the  bor- 
rowed designation  may  be  permitted  for  the  indulgence  of  a  par- 
donable vanity,  but  not  to  protect  against  the  penalty  of  a  violated 

law. 

Judgmeni  affirmed. 
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Eitoppel  of  eefUetoT  of  tax  to  deny  ppiMr  of  impoHtion. 

The  keeper  or  owner  of  a  warehouBe  who  has  collected,  on  behalf  of  a  mnnU 
cipal  corporation,  a  tax  levied  by  the  corporation  on  goods  consigned  to  hinit 
is  estopped  from  setting  ap  a  want  of  aathority  In  the  corporation  ts 
impoae  the  tax. 

ACTION  to  recover  tax  collected  by  defendant.    The  opinion 
states  the  jGscts.    The  defendant  had  judgment  below. 
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Jowph  A*  Breauxy  for  appellant 
W.  B,  Merchant,  for  appellee. 

Mankiko,  0.  J.  The  authorities  of  the  town  of  New 
made  regulations  touching  quarantine  while  the  yellow  foTer  was 
preyailing  last  year.  One  of  them  was  that  packages  of  goods  and 
merchandise  should  not  be  brought  within  the  town,  or  landed 
there  by  steamboats  coming  from  the  places  infected  with  the  fever. 
A  police  had  necessarily  to  be  employed  to  enforce  this  and  other 
regulations,  and  extraordinary  expenses  had  to  be  incurred  in  pay- 
ing for  this  service.  In  order  partially  to  assist  in  defraying  the 
expenses  of  this  police  a  tax  of  five  cents  on  each  package  was  laid 
by  the  town  council  or  board  of  trustees.  The  defendant  received  as 
consignees  or  warehousemen  enough  packages  to  amount  to  $170.57, 
and  paid  over  $33.41,  the  receipts  for  September,  and  refused  to  pay 
any  more  on  the  ground  that  the  tax  was  illegal,  and  unauthorised 
by  the  charter.  This  suit  is  brought  to  recover  the  residue  of  the 
sum  collected  by  Serrett. 

The  defendant  excepted:  *'That  the  plaintiffs  have  no  cause 
of  action  against  defendant,  because  they  are  without  authority  in 
law  to  establish  and  maintain  a  quarantine,  and  to  impose  upon 
defendant,  and  others  engaged  in  the  business  of  keeping  ware* 
houses  for  storage,  the  burden  of  maintaining  the  same  by  requir- 
ing them  to  pay  a  tax  of  five  cents  on  each  package  shipped  to  their 
care ;  that  the  trustees  of  New  Iberia  can  impose  no  tax,  or  carry 
on  the  business  of  warehousemen  and  impose  charges  therefor,  un- 
less authorized  to  do  so  by  the  charter ;  that  no  such  power  or 
authority  to  do  so  is  either  expressed  or  necessarily  or  rationally 
implied  by  the  powers  that  are  expressly  granted  them  in  the  charter 
approved  September  25,  1868,  nor  in  any  of  the  acts  which  said 
charter  pretends  to  amend;  that  whatever  power  or  authority 
the  police  jury  of  this  parish  may  have  in  the  premises  could  not 
be  transferred  by  them  to  plaintiffs.*' 

The  authorities  of  incorporated  towns  and  cities  are  authorised 
to  enact  ordinances  to  protect  them  from  the  introduction  of  con- 
tagious and  epidemical  diseases.  Rev.  Stat.,  §2452.  The  defend- 
ant concedes  that  New  Iberia  being  an  incorporated  town,  its 
municipal  authorities  have  power  to  enact  and  enforce  all  necessaiy 
police  regulations  to  prevent  vessels,  goods,  or  persons  from  being 
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landed  within  its  limits  when  such  landing  might  introdnce  con« 
tagions  or  epidemical  diseases^  bnt  denies  that  they  can  by  taxation 
imise  the  funds  necessary  to  make  the  protection  of  these  regnla- 
(ions  effectual.  The  argument  is,  that  the  town  can  lay  no  tax  not 
expressly  authorized  by  its  charter,  and  the  taxation  of  the  occupa- 
tion of  warehouse-keeper  is  not  authorized  by  that  charter. 

We  rest  the  case  on  wholly  different  grounds.  It  is  alleged  in 
the  petition  that  the  defendant  under  the  ordinance  of  the  town 
council  collected  the  sum  mentioned  in  the  petition,  and  for  the 
purposes  of  the  present  trial  that  allegation  is  taken  as  true.  It  is 
also  alleged  that  he  actively  participated  in  encouraging  the  adop- 
tion of  this  and  other  ordinances  to  keep  away  the  scourge  that  was 
then  spreading  terror  through  the  land,  and  that  he  had  assisted  in 
maintaining  these  regulations,  and  in  executing  them — that  the 
police  jury  co-operated  with  the  trustees  of  the  town  in  these 
mattersy  and  adopted  an  ordinance  on  the  same  subject,  and  the 
defendant  was  a  member  of  that  body,  and  voted  for  it. 

We  apply  the  estoppel  by  conduct  to  the  defendant.  He  treated 
the  tax  as  legal,  collected  it,  and  it  would  be  monstrous  if  he  could 
now  keep  the  money  in  his  pocket  under  the  pretense  that  he 
had  no  right  to  collect  the  tax  because  the  corporation  had  no 
right  to  lay  it 

On  the  general  ground  of  the  power  of  the  authorities  to  make 
sQch  regulations  as  are  indispensable  to  the  protection  of  communi- 
ties from  epidemic  diseases,  we  should  be  inclined  to  go  as  far  as 
the  text  and  policy  of  the  law  would  warrant.  This  court  said  in 
an  early  case  :  '^  The  police  of  cities  require  many  regulations, 
which  grow  out  of  their  situation,  climate,  and  their  population. 
An  illastration  of  this  may  be  found  in  the  general  recourse  to 
quarantine  regulations  in  warm  climates,  and  the  rare  resort  to  them 
in  cold  ones.  In  a  city  like  ours,  where  a  dreadful  epidemic,  fre- 
quently returning,  checks  its  growth  and  occasions  great  mortality 
among  the  citizens,  too  much  care  cannot  be  taken  to  remove  the 
causes  which  give  rise  to  it  We  have  no  doubt  that  the  spirit  and 
intention  of  the  act  of  the  legislature  was,  as  its  language  indicates, 
that  an  extensive  discretion  should  be  vested  in  the  city  council. 
A  much  stronger  reason  than  that  now  before  us  must  be  presented 
to  indace  the  court  to  interfere,  and  say  that  regulations,  having 
for  their  object  public  health,  were  beyond  their  power."  Milne  y« 
Davidson,  5  Mart  (N.  S.)  410. 
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It  is  ordered  and  decreed  that  the  judgment  of  the  lower  court, 
maintaining  the  exception  and  dismissing  the  suit,  is  avoided  and 
reversed,  and  that  the  case  be  remanded  to  the  lower  court  to  be 
proceeded  with  in  due  conr::e  of  law,  and  that  the  plaintiff  have  and 
recover  of  the  defendant  the  costs  of  this  appeal. 

Judgment  reversed* 


Desobby  y.  TStb. 

CSL  La.  Ann.  809.) 
Bankruptcy  — fiduciary  debt. 

Where  a  sam  of  money  Is  received  by  a  factor  and  commission  merchant,  nnder 
a  written  stipalation  of  the  factor  that  he  received  the  money  to  be  invested 
by  him  for  the  owner's  aoooant,  the  debt  thus  incurred  by  the  factor  is  a 
fiduciary  one,  and  under  the  United  States  Bankrupt  Act  of  1867,  is  not 
affected  by  the  factor's  discharge  in  bankruptcy.     (Sec  note,  p.  235.) 

The  balance  due  by  a  factor  to  his  client,  whether  liquidated  by  the  promissory 
note  of  the  factor,  or  not,  is  not,  in  the  hands  of  a  transferee  of  the  client,  a 
fiduciary  debt,  and  .therefore  is  extinguished  by  the  f^u^r's  discharge  in 
bankruptcy. 

Barrow  £  P(ppe  and  Harry  L.  Edwards,  for  appellee. 

Singleton  (6  Browne  and  B.  W.  Huntington,  for  appellant. 

Marb,  J.  In  February,  1870,  the  plaintiff  deposited  with  de- 
fendant Tdtc,  a  commission  merchant,  $22,000,  for  which  T6te 
gave  him  a  receipt  as  follows :  "  $22,000.  Received,  New  Orleans, 
February  3d,  1S70,  from  Mr.  Louis  Desobry,  the  sum  of  twenty- 
two  thousand  dollars,  to  be  invested  for  his  account,  interest  on 
said  amount  to  be  paid  every  six  months." 

On  the  18th  February  Desobry  placed  with  T^te  the  additional 
Bum  of  $3,000,  of  which  $2,000  were  withdrawn  on  the  6th  February, 
1871,  leaving  balance  $23,000,  in  the  hands  of  T^te. 

Tdte  was  the  factor  and  commission  merchant  of  Dardenne  and 
wife,  and  on  February  10, 1872,  there  was  a  balance  due  them  of 
$2,000,  which  Dardenne  left  with  Tdte,  taking  Tfite's  note  for  the 
amount,  at  one  year,  to  his  order.  On  the  llth  August,  1873, 
Dardenne  and  wife  transferred  this  note  to  plaintiff. 
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T£te  was  also  the  commission  merchant  of  Edward  Desobrj; 
and,  on  the  24th  January,  1873,  there  was  a  balance  in  his  favor 
of  tl^068.48.  On  the  14th  August,  1873,  Edward  Desobry  trans- 
ferred this  account  to  plaintifF. 

T^te  suspended  about  January,  1873.  On  the  26th  July  he  was 
adjudicated  a  bankrupt,  on  his  own  petition  ;  and,  in  due  course, 
he  was  finally  discharged. 

In  November,  1873,  this  suit  was  brought  by  Louis  Desobry  to 
recover  the  aggregate  of  the  several  claims  just  mentioned,  amount- 
ing to  t2^.0ti5.48.  T^te  pleaded  and  relied  solely  upon  his  dis- 
charge in  bankruptcy,  but  the  plaintifF  had  judgment. 

MAinniro,  G.  J.  The  Bankrupt  Act  of  1841  forbade  the  dis. 
charge  of  a  debtor  from  debts  *^  created  in  consequence  of  a  defal- 
cation as  a  public  officer,  or  as  executor,  administrator,  guardian, 
or  trastee,  or  while  acting  in  any  other  fiduciary  capacity.' ' 

The  Bankrupt  Act  of  1867  provided  that  ^'  no  debt  created  by  the 
fraud  or  embezzlement  of  the  bankrupt,  or  by  his  defalcation  as  a 
pablic  office,  or  while  in  any  fiduciary  character,  shall  be  dis- 
charged.'^ 

The  Supreme  Court  of  the  United  States  held  that  a  factor  was 
not  within  the  exceptions  of  the  act  of  1841,  not  being  included 
in  the  general  designation  *^  other  fiduciary  capacity  " — ruling  that 
those  words  must  mean  the  same  class  of  trusts  as  those  specifically 
mentioned,  all  of  which  were  special  and  not  implied  trusts. 
Chapman  t.  Fbrsyth,  2  How.  202.  Thero  has  been  no  decision  of 
that  court  upon  this  portion  of  the  corresponding  clause  of  the  act 
of  1867,  the  case  of  Nsal  v.  Clark,  5  Otto,  704,  dealing  alone  with 
that  part  of  the  clause  which  relates  to  ^^  fraud,''  and  settling  only 
that  constructive  fraud  is  not  within  the  meaning  of  that  act. 

Meanwhile  the  State  courts  have  differed  as  to  whether  the 
changed  phraseology  of  the  last  act  imparts  to  it  a  different  mean- 
ing from  the  first 

The  Massachusetts  court  hold  that  the  phrase  '^  fiduciary  charac- 
ter "  does  not  include  the  obligation  of  a  debtor,  to  whom  accepted 
bills  of  exchange  were  delivered  by  their  owner  with  directions  to 
collect  them  and  apply  so  much  of  their  proceeds  as  was  necessary 
to  the  payment  of  debts  owing  by  the  owner  to  the  estate  of  a 
deceased  person,  of  whom  the  debtor  was  administratrix  —  saying 
that  the  phrase  implies  a  fiduciary  relation  existing  previous  to  or 
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independent  of  the  partiealar  transaction  from  which  the  debt  arifleB^ 
and  that  in  that  case  the  debt  arose  out  of  a  single  transaction  and 
its  creation  in Yolved  no  element  other  than  that  of  contract  The 
court  there  apply  the  ruling  in  Chapman  y.  Forsyih,  for  the  reason 
that  the  language  of  the  two  Bankrupt  Acts  is  *^  substantially  the 
same."     Oronan  y.  Cotting,  104  Mass.  245 ;  s.  c,  6  Am.  Uep.  232. 

The  Missouri  court  say  the  language  of  the  act  of  1867  seems 
to  have  been  made  broader  intentionally,  and  that  a  factor  stands 
in  a  fiduciary  relation  to  his  principal  in  respect  to  the  proceeds 
of  goods  sold,  and  his  debt  thus  incurred  is  not  discharged  under 
that  act  Lencke  v.  Booihy  47  Mo.  387  ;  s.  c,  4  Am.  Bep.  326. 
Similar  decisions  have  been  made  by  other  courts  which  were 
elaborately  set  forth  in  Banning  y.  Bleakely,  27  La.  Ann.  257;  s.  c.^ 
21  Am.  Kep.  554,  in  which  case  the  same  doctrine  was  maintained, 
and  was  reiterated  in  Brown  y.  Oarrard,  28  La  Ann.  870. 

The  TJ.  S.  Circuit  Court,  sitting  at  New  York,  had  the  question 
squarely  presented,  and  Nelson,  J.,  said  the  provision  in  the  act 
of  1867  was  much  broader  than  in  the  act  of  1841,  and  therefore 
tho  csise  ot  Chapman  y.  Forsyih  Aid  not  control  the  construction 
of  the  latter  act  In  re  K'imball,  6  Blatchf.  292.  On  the  other 
hand,  in  the  U.  S.  Circuit  Court,  sitting  at  Charleston,  Waitb,  C. 
J.,  ruled  that  the  debt  due  by  thedi'fendant  in  that  case  as  a  factor 
or  commission  merchant  is  not  such  a  debt,  contracted  in  a  fidu- 
ciary capacity,  as  is  contemplated  by  the  act  of  Congress  to  be  ex* 
empted  from  the  operation  of  a  discharge  in  bankruptcy.  Owshjf 
V.  Cobin,  15  Nat  Bankr.  Reg.  489. 

WhateYer  may  be  the  grounds  of  these  conflicting  decisions  in 
the  State  courts  and  the  XT.  8.  Circuit  Courts, — whether  baaed 
upon  the  idea  that  the  language  of  the  act  of  1867  is  more  com. 
prchensiYe  than  that  of  1841,  or  that  the  relation  of  a  factor  to  his 
principal,  quoad  the  proceeds  of  goods  sold,  is  essentially  fiduciary 
in  its  character  —  the  legislation  of  this  State  has  attached  the 
quality  of  a  trust  to  that  relation,  has  conferred  upon  it  the  respon. 
sibilitics  ensuing  therefrom,  and  has  affixed  criminal  penalties  to 
its  YJolation.     Bey.  Stats.,  §  905. 

The  words  "while  acting  in  any  fiduciary  character,"  employed  in 
the  act  of  1867,  will  be  construed  in  each  State  with  reference  to 
its  own  legislation,  and  the  present  contrariety  of  opinion  will 
doubtless  continue  until  a  decision  of  the  U.  S.  Supreme  Court 
shall  have  definitively  settled  their  interpretation.     The  legislation 
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of  this  State  has  stamped  the  relation  of  the  factor  with  his  prin- 
cipal with  the  character  of  a  fiduciary,  and  the  consequenoes  of  that 
relation  haying  been  formally  adjudicated  in  Banning  y.  Sleakley, 
we  shaU  adhere  to  that  ruling  and  apply  it  to  the  present  case. 

Upon  the  matters  of  fact  tending  to  show  what  relation  exisfced 
between  T6te  and  Desobry,  we  are  satisfied  that  it  was  fiduciary  in 
its  character  as  to  the  sum  of  $22,000  for  which  the  receipt  of  Feb. 
3,  1873,  was  giyen,  and  as  to  the  sum  of  $1,000,  balance  of  account 
on  Feb.  18,  1873.  If  the  testimony,  offered  to  show  a  parol  agree- 
ment, yarykig  the  written  receipt,  be  admissible,  the  most  that  can 
be  said  of  it  is  that  it  is  contradictory,  and  does  not  conclusiyely 
establish  the  change  of  the  contract  If  it  be  inadmissible,  the 
receipt  speaks  for  itself,  and  the  accounts  rendered  Desobry  by 
T^te  from  time  to  time  are  in  conformity  with  the  stipulation  in 
the  receipt  that  the  money  was  '^  to  be  invested  for  Desobry's 
accounL''  In  these  accounts  Desobry  was  credited  with  the  rey- 
enues  deriyed  from  the  inyestment,  as  if  they  were  collected  from 
third  parties. 

But  T^tc  did  not  hold  the  relation  of  fiduciary  to  Desobry  as  to 
the  Dardenne  note  for  $2,000,  nor  as  to  the  balance  of  account 
with  Edward  Desobry,  both  of  which  were  acquired  by  Louis  De- 
sobry by  transfer.  The  judgment  of  the  lower  court  was  error  as  to 
these  two  items.  Therefore  it  is  ordered  and  adjudged  that  our  for- 
mer decree  is  set  aside  and  annulled,  and  that  the  judgment  of  the 
lower  court  is  reversed  as  to  the  two  items  of  $2,000  and  $1,065.48, 
and  is  affirmed  for  the  sum  of  twenty-three  thousand  dollars, 
with  five  per  centum  per  annum  interest  from  February  18, 1873, 
and  the  costs  of  the  lower  court —  the  costs  of  this  appeal  to  be 
paid  by  the  plaintiff  and   appellee. 

"Sfarw  BT  THB  RsPORTSR.  —  Mabr.  Jm  delivered  the  following  diflsenting  opinion  :  I  can* 
not  ooncar  in  tlie  opinion  and  decree  pronounced  on  the  rehearing  in  this  case ;  and  I  ad- 
bcre  to  the  Tiews  ezpreased  in  the  original  opinion. 

If  It  be  conceded  that  the  pleadings  are  sufficient  to  raise  that  issue,  the  single  question 
^rcold  be,  "  was  the  debt  created  while  T6te  was  acting  in  any  fiduciary  character,  within 
thm  "— ^«"g  and  intandmettt  of  the  Bankrupt  Act  ?  '*  and  I  do  not  think  that  the  law  of 
I^ooialaiia  (R.  S.  1S30,  $906)  has  any  bearing  on  this  question. 

Tbia  sectton  is  but  the  re-enactment  of  section  81  of  the  act  of  18BB,  p.  142,  which  was 
re-enactment  of  section  1  of  the  act  of  1845,  p.  46.  The  single  object  of  this  statute 
( to  pimish  the  crime  of  embeozlement ;  and  the  penalty  is  imprisonment  in  the  peni- 
r,  at  hard  labor,  for  not  lees  than  one  year  and  not  more  than  seren  years.  Thia 
p0Dalty  is  imposed  npon  **  any  senrant,  dork,  broker,  agent,  consignee,  trustee,  attorney, 
mandatary,  depositary,  common  carrier,  bailee,  curator,  testamentary  executor,  admlnis* 
Ormtor.  tutor,  or  any  person  holding  any  office  or  trust  under  the  executive  or  Jndk^ 
authority  of  this  State,  or  in  the  serrioe  of  any  public  or  private  corporation  or  company^ 
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'vrho  shall  wrongfully  uae,  dispose  of,  conceal,  or  otherwise  embeszle  any  money,  bill, 
*  *  *  or  any  other  property  which  he  shall  have  received  for  another,  or  for  his  em- 
ployer, *  *  *  or  by  virtue  of  his  office,  trust,  or  employment,  or  which  shall  have 
been  intrusted  to  his  care,  keeping,  or  possession  by  another,'*  etc. 

These  terms  are  broad  enough  to  include  ail  persons  who  can  commit  the  crime  of  em- 
beadement ;  but  the  statute  does  not  use  the  word  "  fiduciaiy ;  '*  nor  does  it  attempt  to 
dedare  what  shall  constitute  a  ^*  fiduciary  character. "  The  essential  differmce  between 
larceny  and  embezslement  is,  that  the  possession  of  the  thing  stolen  was  wrongful  ab 
initU}  while  embezzlement  can  only  be  committed  by  one  whose  possession  was  originally 
lawful.  In  neither  case  can  the  crime  be  conunitted  without  the  intent  to  deprive  the 
owner  of  his  property. 

The  fact  that  TSte  accounted  to  Desobry  semi-annually  for  the  interest  agreed  upon, 
ten  per  cent,  for  nearly  three  years,  and  the  additional  fact  that  in  none  of  the  accounts 
rendered  by  Tdte  was  there  any  charge  by  way  of  commission  or  otherwise,  for  investing 
the  capital,  or  for  collecting  and  accounting  for  the  interest,  prove  conclusively,  to  my  mind« 
the  absence  of  any  such  intent ;  and  these  facts  would  have  necessitated  the  acquittal  of 
T6te,  if  ho  had  been  prosecuted  for  embezzlement. 

No  one  can  be  deprived  of  a  right,  in  consequence  of  crime,  without  first  having  had  an 
opportunity  to  defend  himself  sgainst  the  charge  that  he  committed  that  crime.  When 
the  creditor  pretends  that  the  discharge  in  bankruptcy  does  not  apply  to  the  debt  which 
he  demands,  because  it  was  created  by  the  crime  of  embezzlement,  the  burden  is  on  him 
to  prove  the  commission  of  that  crime.  Ev^n  fraud,  not  punishable  as  a  crime,  cannot  be 
proven  without  being  distinctly  charged :  and  it  would  be  strange,  indeed,  if  any  crime 
could  be  inquired  into  collaterally,  in  a  court  exclusively  of  civil  jurisdictioQ,  where  that 
crime  is  not  plainly  and  unequivocally  charged  in  the  pleadings.  I  incline  to  the  opinion, 
that  where  the  creditor  attempts  to  hold  the  bankrupt  liable,  notwithstanding  his  dis- 
charge, on  the  ground  that  the  debt  was  created  by  embezzlement,  be  is  bound  to  produce 
the  record  of  conviction  of  that  crime. 

The  final  decree  in  this  case  is  not  based  upon  the  assumption  that  Tdte  was  actually 
guilty  of  the  crime  of  embezzlement,  b  ecause  every  one  is  presumed  to  be  innocent  of 
crime  until  his  guilt  has  been  proven  ;  because  he  was  not  even  prosecuted  for,  much  less 
convicted  of  this  crime  ;  and  because  he  was  not  charged  with  it  in  the  pleadings  The 
opinion  proceeds  upon  the  theory  that  the  statute  referred  to  raises  to  the  dignity  of  a 
**  fiduciary  character  "  each  one  of  the  persons  punishable  for  embezzlement ;  and  that 
this  crime  can  be  committed  only  by  one  who  is  acting  in  a  "  fiduciaiy  character.** 

It  is  certainly  true  that  embezzlement  cannot  be  committed  by  any  other  than  one  in 
whom  a  certain  degree  of  confidence  has  been  reposed ;  but  the  question  still  remains, 
**  Can  the  crime  of  embezzlement  be  committed  only  by  one  who  is  acting  in  a  fldociaiy 
character,  within  the  meaning  and  contemplation  of  the  Bankrupt  Act  ?  *'  In  the  strongest 
view  of  the  case  against  Tdte,  he  was  merely  the  gratuitous  agent  of  Desobry,  to  invest 
the  money  intrusted  to  him  for  that  purpose.  So  far  as  the  statute  is  concerned  his  liability 
in  this  relation  is  no  greater  than  that  of  a  factor,  or  of  any  other  of  the  persona  desig- 
nated, all  of  whom  ara  placed  in  the  same  catej^ory  with  respect  to  the  crime  against 
which  it  is  levelled.  If  the  "  fiduciary  character  **  Is  to  be  deduced  from  the  fact  that 
Tdte  occupied  toward  Desobry  one  of  the  relations  mentioned  in  the  statute.  It  would 
logically  follow,  as  our  predecessors  decided  in  Bannino  v.  BUakeleyt  S7  La.  Ann.  S5T ;  s.  c, 
SI  Am.  Bep.  &54,  that  ne  was  acting  in  a  "  fiduciary  character,**  with  respect  to  Edward 
Desobry,  whose  crops  he  received  and  sold  as  consignee  and  factor. 

I  cannot  accept  the  decision  in  Banning  v.  Bleakeley  as  an  authoritative  interpretaUon 
of  section  33  of  the  Bankrupt  Act,  because,  in  my  opinion,  it  is  directly  in  conflict  with  the 
jurisprudence  of  the  Supreme  and  Circuit  Courts  of  the  United  States  as  established  by 
the  cases  cited  in  the  original  opinion.  There  is  nothing  in  the  statute  of  Louisiana  applica- 
ble to  a  factor,  or  other  agent  or  attorney,  which  is  not  equally  iqE>pUcable  to  menial 
servants ;  and  the  menial  servant,  with  respect  to  the  petty  sums  intrusted  to  him  tor  daily 
domestic  purposes,  occupies,  with  respect  to  his  employer,  the  same  relation,  differing 
only  in  degree  and  importance,  as  the  clerk,  or  broker,  or  attorney,  or  factor,  or  other 
agent.  If  these  persons  while  performing  the  functions  of  their  engagements  are  acting 
in  a  "  fiduciary  character**  simply  because  the  statute  makes  them  amenable  to  a  criminal 
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prftiw^itHn  for  embeslement,  the  menial  servant  occupies  the  same  relation,  for  the  aame 
reaaon,  while  performing  tlie  functiona  of  his  employment. 

The  mere  reading  of  section  83  of  the  Bankrupt  Act  shows  Uiat  the  Congress  meant  and 
intendad  that  the  crime  of  embesslement  might  be  committed  by  one  who  was  not  acting 
in  any  fiduciary  character,  within  the  purview  of  that  section  :  that  there  might  be  a 
detalcatiop  of  a  public  officer  which  would  not  constitute  the  crime  of  embesslement ;  and 
that  a  debt  might  be  created  by  one  while  acting  in  a  fiduciary  character  which  would 
aeCther  be  the  oonaequence  of  the  crime  of  embesslement  nor  of  a  defalcation  by  a  public 
oAoer.  I  cannot  undertalce  to  say  precisely  what  the  Congress  meant  by  the  words  "  any 
fiduciary  <diaracter,'*  nor  how  that  character  is  to  be  created  ;  but  it  seems  clear  to  me 
that  the  courts  of  the  United  States,  in  the  several  cases  cited  in  the  original  opinion, 
maintain  the  doctrine  that  the  fiduciary  character  contemplated  is  not  the  relation  which 
the  law  of  any  State  may  imply  from  the  contract  out  of  which  the  debt  or  pecuniary 
obUgatioa  arises.  The  Constitution  has  conferred  upon  Congress  no  power  to  establish 
any  other  than  uniform  laws  on  the  subject  of  bankruptcies,  throughout  the  United  States; 
and  uniformity  requires  that  the  discharge  diall  be  operative  alike,  to  the  same  extent,  in 
emdtk  and  all  of  the  States.  In  one  State  certain  debts  and  obligations  may  be  treated  as 
fldndaiy,  which  in  some  other  State  might  not  be  so  regarded ;  and  if  reference  is  to  be 
bad  to  the  local  laws  and  jurisprudence  of  any  State,  in  order  to  ascertain  what  is  a 
fldnciaiy  character,  in  the  intendment  of  the  Bankrupt  Act,  it  might  well  happen  that  the 
dkrharge  would  be  an  effectual  bar  in  one  State  while  in  another  State  it  would  not  relieve 
the  bankrupt. 

In  my  opinion  the  testimony  of  T6te  was  admissible ;  and  taken  in  connection  with  all 
the  facts  and  circumstances  of  the  case,  it  satisfies  me,  as  a  matter  of  fact,  that  the  rela- 
tion between  him  and  Desobry  was,  with  the  knowledge  and  by  the  consent  of  Desobry. 
that  of  debtor  and  creditor  ;  that  the  debt  was  not  created  by  fraud  or  embesslement  on 
the  part^f  Tdte,  nor  while  he  was  acting  in  any  fiduciary  character,  within  the  scope  and 
meaning  of  the  Bankrupt  Act ;  and  that  it  Is  not  excluded  from  the  operation  and  effect 
of  the  disehaige. 

The  ooocurrenoe  of  all  the  other  members  of  the  court  tn  the  opinion  and  decree  pro- 
iKMuioed  on  the  rehearing  has  made  it  necessary  forme  to  state  the  grounds  of  my  dissent. 
The  questions  involved  are  of  very  great  importance ;  and  they  are  so  presented  in  this 
case  that  they  may  be  reriewed  and  finally  settled,  as  I  tnut  they  will  be,  by  the  arbiter  in 
the  last  resort,  the  Supreme  Court  of  the  United  States. 

See  contra  the  principal  case,  Wnoiney  v.  Cade,  54  Ala.  S78  ;  s.  c,  26  Am.  Rep.  711 ;  JJeiu 
ncgvJA  ▼.  CltwB^  ptmL  In  Kaufman  v.  Alexander,  Texas  Supreme  Court,  Austin  Term, 
1880,  a  case  of  a  commission  merchant  selling  goods  of  a  principal,  and  failing  to  account 
for  the  proceeds,  it  was  said  : 

*'  Our  conclusion  is,  thct  the  demand  of  plaintiffs  Is  for  a  debt  due  them  by  their  agents, 
growing  out  of  and  contemplated  by  the  contract  between  them,  and  not,  so  far  as  the 
evidence  shows,  involving  any  bad  faith  or  breach  of  trust  on  the  part  of  the  agents,  in 
appropriating,  as  their  oivn,  that  which,  by  reason  of  their  fiduciary  relation,  they  were 
bound  to  hold  in  trust  for  their  principals.  Whilst  there  is  quite  a  confilct  of  decisions  as 
to  the  proper  construction  of  this  clause  of  the  Bankrupt  Act,  and  especially  as  to  its 
application  to  a  demand  by  a  consignee  against  a  factor,  it  is  not  believed  that  any  of 
the  cases  named  require  the  exclusion  from  the  benefit  of  the  bankrupt  laws  of  all  debts 
growing  out  of  an  agency  to  sell,  or  of  such  a  debt  as  we  understand  this  to  be.  An  im- 
portant element  in  this  case,  and  not  in  some  of  the  cases,  as  to  factors  and  commission 
merchants  is,  that  under  the  contract  the  proceeds  of  sale  did  not  become  the  property  of 
the  principal,  so  as  to  make  it  wrongful  in  defendants  to  use  those  proceeds,  or  mingle 
them  with  their  own  money.  Banning  v.  "Eieakley,  27  La.  Ann.  257 ;  s.  o.,  21  Am.  Rep. 
AM. 

*-  This  court  has  held  *  a  debt  growing  out  of  the  conversion,  by  an  attorney,  of  his  client^s 
sDoney  or  iwoperty  in  his  hands,  as  such,*  to  be  a  debt  created  whilst  acting  in  a  fiduciary 
character.  FJnnnaifan  ▼.  itenirm,  4S  Tex.  1,  Such  a  breach  of  duty  involved  moral 
deUnqueDcy  by  one  held  to  be  acting  in  a  fiduciary  capacity,  within  the  spirit  of  the  deds- 
ftona  embracing  the  Bankrupt  Law  of  1841.  We  are  inclined  to  regard  the  latter  rule  as 
laid  down  in  those  dedsinna.  which,  except  the  clause  in  question,  Is  substantially  the 
!  as  in  the  law  of  1841,  thus  adopt  and  retain  the  benefits  of  the  fixed  fiduciary  construe- 
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tlOD  gjkwmi  to  (he  ftwprwtlnn  *fldiieifti7  of^Mudtj,*  under  the  act  of  1841.  Onmanr,  CbC- 
Unot  10ft  Man.  M5 ;  a.  o.,  6  Am.  Bep.  988;  BenMeqidn'r,  dam,  77 N.  T.  417;  KtmU  t. 
On4^4(X».,U.&0.  G,  We8t.I>iat.Peikii.,  1828,  6  Bep.  488:  Chopman  t.  Jbrqpefc, SHoir. 
808;  Neta  T.aarfc,85  U.  8.704.  In  Cbelaat  dted  oaae  the  Supreme Ooort of. the U.Ss 
wlioaa  deoMon  'would  be  final  on  4|iie8tiona  of  which  It  takea  ongnhaniy,*  quoted 
VugOjtnua  Chapman  Y,  ffbriy(h,iHow.8Q8»  with  the  propoaltioa*  a  factor  is  not,  there- 
fore, within  the  act.*  But  according  to  our  view  of  the  preaentcaae,  it  is  not  neoeMiy 
for  us  to  go  to  that  eztent.  The  demand  of  the  ptalntiflli,  aa  derelopedin  the  raeord, 
*  waa  not  of  a  fldudaiy  character,  and  waa  disohaiged  hf  thepfoceedinga  hibaakraplcy 
andcompoaitlQii.*  ** 
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mtthcrUisB  to  rmiw^t, 

A  ■tatioiiftzj  it«sm  eiigliM  in  a  dty  is  not  in  itoelf  n  nniaanoe;  and  an  oidinanoe 
proliiblting  anj  penon  from  patting  one  np  without  the  oonaent  of  the 
■Myor  and  common  conndl,  and  allowing  the  revocation  of  snoh  pennlta  and 
eompelling  the  removal  of  such  engines,  on  six  months'  notice,  under  a  pre- 
Krfbed  penalty,  is  unreasonable  and  Toid,  although  the  charter  authorises 
ordinances  for  the  prevention  and  extinguishment  of  fire,  for  the  security  of 
persons  and  property,  and  for  the  promotion  of  the  interests  and  good  govern- 
It  of  the  dt J. 


B 


ILL  for  injunction.    The  opinion  states  the  case.    The  com- 
plainant had  judgment  below. 


*  ThtMuu  W.  Hall  and  James  L.  McLane,  for  appellant  This  is 
simply  a  question  as  to  the  power  of  the  city  to  regulate  the  use  of 
steun  machinery  within  the  corporate  limits.  The  possession  of  this 
power  depends  upon  the  charter  of  the  city,  either  as  conferred  by  ex- 
press terms  or  by  necessary  implication.  This  power  is  clearly  deriyed 
fmn  the  general  power  to  pass  all  ordinances  necessary  to  giye 
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effect  and  operation  to  all  the  powers  vested  in  the  corporation  of 
the  city.     The  special  jurisdiction  or  authority  over  the  subject- 
matter  of  this  controversy  may  be  referred,  first,  to  the  power  to  pass 
ordinances  for  the  prevention  and  extinguishment  of  fires;  second, 
to  the  power  to  pass  ordinances  for  securing  property  and  persons 
from  violence,  danger  or  destruction,  and  for  promoting  the  great 
interests  and  insiiring  the  good  government  of  the  city.    These 
powers  are  usually  styled  police  powers  and  regulations,  and  if 
any  one  is  injured  by  their  exercise  it  is  damnum  absque  injuriay 
upon  the  principle  that  the  safety  of   the  people  is  the  highest 
law,  and  that  every  owner  of  property  must  use  it  so  as  not  to 
injure  his  neighbor  or  the  community  at  large.     1  Dill,  on  Mun. 
Corp.,  §  93,  p.  210;  Cooley's  Const  Lim.  572, 594  and  595;  Common" 
wealth  V.  Alger,  7  Cush.  53.    If  the  power  is  not  to  be  found  in 
these  clauses  of  the  city  charter,  then  it  is  clearly  referable  to  the 
power  to  prevent  as  well  as  to  remove  nuisances.    Is  the  by-law  or 
ordinance  it  has  adopted  in  execution  of  this  power  so  unreasonable 
as  the  courts  will  be  justified  in  interfering  and  setting  it  aside? 
In  the  first  place  if  there  has  been  a  complete  transfer  of  this  power 
to  the  city  by  the  State,  the  mode  and  the  means  of  its  exercise  are 
not  legitimate  subjects  of  inquiry  by  the  courts.    The  selection 
of  the  means  and  the  manner  of  exercising  the  power  are  confided 
to  the  sound  discretion  of  the  municipal  authorities.    Methodist  P. 
E.  Cliurch  V.  Mayor,  etc.,  6  Gill,  400;  Harrison  v.  Mayor,  etc,,  1 
id.  277;  Goszler  v.    Georgetown,  6  Whart.  595;  1  Dill,  on  Man. 
Corp.,  §  58.    If  it  be  conceded  that  the  mayor  and  city  council  has 
the  right  to  regulate  the  use  of  steam  machinery  within  the  city 
limits,  then  there  is  nothing  unlawful  or  unreasonable  in  prescribing 
the  condition  as  to  removal  upon  notice.     If  it  be  conceded  that 
the  city  has  the  right  to  prescribe  the  terms  upon  which  an  en^ne 
may  be  erected,  then  it  follows  on  the  other  hand  that  it  may  fix 
the  conditions  of  discontinuance  or  removal.     But  then  it  is  insisted 
that  this  is  not  regulation,  but  prohibition.     But  this  is  not  so,  as 
tlie  appellee  may  carry  on  the  business  elsewhere  in  the  city,  where 
the  danger  of  loss  by  fire,  or  injury  to  persons  and  property  woald 
not  be  so  great.     It  would  be  practicable  for  him  to  saw  np  the 
material  necessary  for  his  boxes  at  a  locality  where  steam  conld  be 
used  without  great  risk,  and  then  put  the  pieces  together  at  his 
present  place  of  business.     The  ordinance  does  not  prohibit  his  busi- 
ness; it  simply  denies  him  the  right  to  use  in  its  conduct,  at  a  par« 
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ticalur  place, a  motive  power,  which  may  prove  speciallj  deBtructiYe 
to  perBons  and  property,  leaving  other  localities  open  to  him. 
Baker  v.  Boston,  12  Pick.  194;  Harvey  v.  De  Woody,  18  Ark.  260; 
2  Eent^s  Com.  340,  and  note  (11th  ed.);  Slaughter-house  cases,  16 
Wall  62. 

Nor  is  it  a  valid  objection  that  the  proceeding  is  against  him 
only,  and  others  carrying  on  the  same  business  by  the  same  means, 
in  equally  dangeroas  localities,  are  permitted  to  go  on  without  in- 
termption  or  hindrance.  If  this  court  should  agree  with  us,  it 
will  be  in  order  then  to  proceed  against  the  others. 

B,  Duffy  and  S.  Teackte  Wallis,  for  appellee. 

MiLLBB,  J.  The  appellee  is  tenant  and  occupant  of  certain 
premises  situated  on  McGlellan's  alley,  in  a  central  business  locality 
in  the  city  of  Baltimore,  where  he  and  his  father  before  him  had 
carried  on  the  business  of  carpentering  and  box-making  since  the 
year  1853.  In  1866  he  applied  to  the  mayor  and  city  council  for 
permission,  which  was  granted,  to  erect  and  use  on  these  premises 
and  in  the  carrying  on  of  his  business,  a  steam  engine.  The  reso- 
lotion  granting  this  permit  contained  a  provision,  in  conformity  to 
a  city  ordinance  on  the  subject,  that  the  engine  was  '^  to  bo  re- 
moved after  six  months'  notice  to  that  effect  from  the  mayor." 
Upon  the  passage  of  this  resolution  he  erected  and  has  ever  since 
used  a  steam  engine  in  his  said  business,  but  some  time  ia  the  year 
1873,  the  mayor  gave  him  notice  to  remove  it,  which  he  refused  to 
do.  The  city,  then,  after  the  expiration  of  the  six  months,  instituted 
a  suit  before  a  justice  of  tho  peace,  for  the  penalty  for  non-removal 
provided  in  the  ordinance,  and  the  appellee  thei*eupon  filed  the  bill 
in  this  cose  for  an  injunction  to  restrain  the  prosecution  of  that 
action  and  others  which  the  city  threatened  to  bring  from  day  to 
day  in  order  to  enforce  the  removal  of  this  engine.  The  court 
below  on  fitial  hearing  ordered  the  injunction  to  be  issued  aa 
prayed  and  made  it  perpetual.  From  this  order  the  mayor  and 
city  council  have  appealed. 

The  city  legislation  on  the  subject,  in  force  at  the  time  this  per- 
mit was  granted  to  the  appellee,  was  first,  the  56th  section  of  Ordi- 
nance No.  33,  approved  June  5,  1858,  by  which  it  was  provided 
under  prescribed  penalties  that  no  person  should  **  erect,  build  or 
havo  put  up  any  steam  saw  mill  or  machinery,  or  any  steam 
Vol.  XXXIII— 31 
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engine  for  any  purpose  whatever,  or  planing  machine,  or 
machinery  within  the  limits  of  the  city,  without  first  ohtain- 
ing  the  sanction  of  the  mayor  and  city  council ;"  and  secondly, 
part  of  the  5th  section  of  Ordinance  No.  78,  approved  June  9, 
1864,  which  provided  that  ^'  all  permits  granted  for  steam  boilers 
and  steam  engines  and  boilers  may  bo  revoked,  and  the  same  shall 
be  removed  after  six  months'  notice  from  the  mayor,  and  any  one 
receiving  such  notice,  wlio  shall  refuse  or  neglect  to  conform  to  the 
requirements  of  the  same,  shall  pay  a  fine  not  exceeding  one  hun- 
dred dollars,  and  a  further  fine  not  exceeding  fifty  dollars,  for  every 
day  such  refusal  or  neglect  shall  continue  after  the  first."  It  is  this 
last  provision  which  the  present  case  requires  us  more  especially  to 
consider,  not  only  because  the  bill  assails  its  legality  and  validity, 
but  because  the  injunction  complained  of  restrains  the  prosecution 
of  suits  for  the  penalties  which  it  imposes  for  non-compliance  with 
the  notice  and  order  to  remove  given  by  the  mayor.  It  is  obvious 
that  those  who  enacted  this  provision  did  not  suppose  it  was  an 
exercise  of  the  power  *^  to  prevent  and  remove  nuisances,"  for  it 
would  be  a  curious  anomaly  in  municipal  legislation  on  that  sub* 
ject,  as  well  as  a  novel  mode  of  removing  a  nuisance,  to  pass  an 
ordinance  allowing  a  nuisance  to  remain  for  six  months  after  the 
mayor  had  determined  it  to  be  such,  before  any  steps  could  betaken 
to  enforce  its  removal.  But  further  than  this,  a  stationary 
steam  engine  is  not  in  itself  a  nuisance  even  if  erected  and  used  in 
the  midst  of  a  populous  city,  unless  it  interferes  with  the  safety  or 
convenience  of  the  public  in  the  use  of  the  streets.  There  is  no 
proof  in  this  I'ecord  of  any  such  interference,  or  even  that  this  waa 
the  ground  of  the  mayor's  action  in  giving  the  notice.  Nor  was 
this  engine  used  in  connection  with  any  trade  or  occupation  which 
the  law  pronounces  offensive  or  noxious.  The  business  of  carpen- 
tering and  box-making  is  neither  offensive  to  the  senses  nor  dele- 
terious to  health.  In  fact  the  only  complaints  made  against  the 
engine  are  its  liability  in  common  with  all  other  steam  boilers  to 
explode,  and  that  it  is  used  in  a  business  in  which  combustible 
materials  are  necessarily  brought  in  dangerous  proximity  to  the  fire 
of  its  boiler,  and  it  therefore  subjects  buildings  and  merchandise 
in  that  vicinity  to  increased  danger  from  fire,  raises  the  premiums 
of  insurance  thereon,  and  excites  the  fears  of  neighboring  owners 
for  the  safety  and  security  of  their  property,  but  neither  one  nor 
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all  of  these  circnmstanoes  combinedy  make  it  a  nuisance.     Rhod$» 
T.  Dunbar,  57  Penn,  St,  274, 

Bat  the  legislature  has  granted  ample  power  of  legislation  upon 
the  subject  of  the  erection  and  use  of  steam  engines  within  the  citjp 
limits,  to  the  mayor  and  city  council  of  Baltimore,  independent: 
of  the  power  *'  to  prerent  and  remoye  nuisances.''  They  are  clothedT 
with  the  power  to  pass  ordinances  ^^  for  the  prerention  and  extin- 
guishment of  fires,"  for  *^  securing  persons  and  property  from  danger 
(X  destruction,  and  for  promoting  the  great  interests  and  insuring 
the  good  goTemment  of  the  city,"  and   ''  to  pass  all  ordinances: 
necessary  to  give  effect  and  operation  to  all  the  powers  vested  in  the^ 
corporation  of  the  city."    It  has  been  well  said  in  reference  to  suck 
general  grants  of  power  that  as  to  the  degree  of  necessity  for  munici- 
pal legislation  on  the  subjects  thus  committed  to  their  charge,  the- 
mayor  and  city  council  are  the  exclusive  rights,  while  the  selection  of 
the  means  and  manner  (contributory  to  the  end)  of  exercising: 
the  powers  which  they  may  deem  requisite  to  the  accomplishment 
of  the  objects  of    which  they  are  made  the  guardians,  is  com- 
mitted to  their  sound  discretion.    Harrison  v.  Mayor y  eie,,  1  Oill^ 
264.    This  discretion  is  very  broad,  but  it  is  not  absolutely  and  in 
all  cases  beyond  judicial  control.    Modem  decisions  in  other  States: 
have  in  some  instances  extended  the  control  of    the  courts  over 
manicipal  ordinances  upon  the  ground  of  their  unreasonableness,. 
farther  perhaps  than  the  adjudications  in  this  State  would  justify^ 
OS  in  going.    The  cases  on  this  subject  and  the  conclusions  to  be^ 
drawn  from  them  are  well  stated  by  Judge  Dillon  in  his  admira- 
ble work  on  Municipal  Corporations,  in  sections  253  to  260.     They- 
will  also  be  found  collected  in  Wood  on  Nuisances,  774,  note  1* 
WhUe  we  may  not  be  willing  to  adopt  and  follow  many  of  these- 
eaaeg,  and  while  we  hold  that  this  power  of  control  by  the  courts  iff 
one  to  be  most  cautiously  exercised,  we  are  yet  of  opinion  there 
may  be  a  case  in  which  an  ordinance  passed  under  grants  of  power 
like  those  we  have  cited  is  so  clearly  unreasonable,  so  arbitrary,^ 
oppressive  or  partial,  as  to  raise  the  presumption  that  the  legisla- 
ture never  intended  to  confer  the  power  to  pass  it,  and  to  justify 
the  courts  in  interfering  and  setting  it  aside  as  a  plain  abuse  of 
aathority.    In  applying  the  doctrine  of  judicial  control  to  this  ex- 
tent, we  contravene  no  decisions  in  our  own  State  and  impose  no* 
unnecessary  restraints  upon  the   action  of  municipal  bodies.    The^ 
inquiry  then  arises  is  the  ordinance  in  question  such  as  we  havet^ 
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described  ?  To  answer  this  question  it  is  necessary  to  consider 
briefly  upon  what  it  operates  and  what  mischiefs  or  wrongs  it  is 
capable  of  inflicting.  It  is  matter  of  common  knowledge,  as  well 
as  of  proof  in  this  case,  that  the  use  of  steam  engines  is  absolutely 
necessary  for  the  successful  prosecution  of  nearly  all  the  rarions 
manufacturing,  commercial,  industrial  and  business  enterprises 
which  are  essential  to  the  prosperity  of  large  cities.  Great  num- 
bers of  them  are  in  constant  use  in  the  city  of  Baltimore  for  pur- 
poses so  varied  and  numerous  as  to  embarrass  description,  and  they 
are  to  be  found  in  every  business  locality  and  in  all  sections  of  the 
town.  In  fact  it  may  be  safely  affirmed  that  their  use  could  not  be 
prohibited  or  discontinued  without  the  most  serious  impairment, 
if  not  destruction,  of  the  prosperity  and  growth  of  the  city.  Now 
it  is  with  these  powerful  and  dangerous  but  most  important  and 
valuable  aids  to  human  industry,  that  this  ordinance  deals,  and 
what  does  it  do  ?  It  does  not  profess  to  prescribe  regulations  for 
their  constructiou,  location  or  use,  nor  require  such  precautions 
and  safeguards  to  be  provided  by  those  who  own  and  use  them  as 
are  best  calculated  to  render  them  less  dangerous  to  life  and  prop- 
erty, nor  docs  it  restrain  their  use  in  box-factories  and  other  simi- 
lar establishments  within  certain  defined  limits,  nor  in  any  other 
way  attempt  to  promote  their  safety  and  security  without  destroy- 
ing their  usefulness.  But  it  commits  to  the  unrestrained  will  of  a 
single  public  officer  the  power  to  notify  every  person  who  now  em- 
ploys a  steam  engine  in  the  prosecution  of  any  business  in  the  city 
of  Baltimore  to  cease  to  do  so,  and  by  providing  compulsory  fines 
for  every  day's  disobedience  of  such  notice  and  order  of  removal, 
renders  his  power  over  the  use  of  steam  in  that  city  practically  ab- 
solute, so  that  he  may  prohibit  its  use  altogether.  But  if  he  should 
not  choose  to  do  this,  but  only  to  act  in  particular  cases,  there  is 
nothing  in  the  ordinance  to  guide  or  control  his  action.  It  lays 
down  no  rules  by  which  its  impartial  execution  can  be  secured  or 
partiality  and  oppression  prevented.  It  is  clear  that  giving  and 
enforcing  these  notices  may,  and  quite  likely  will,  bring  ruin  to  the 
business  of  those  against  wliom  they  are  directed,  while  others  from 
whom  they  are  withheld  may  be  actually  benefited  by  what  is  thus 
done  to  their  neighbors,  and  when  we  remember  that  this  action  or 
Bon-action  may  proceed  from  enmity  or  prejudice,  from  partisan 
zeal  or  animosity,  from  favoritism  and  other  improper  influences  and 
motives  easy  of  concealment  and  difficult  to  be  detected  andexposcd^ 
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it  becomes  nnnocessary  to  suggest  or  to  comment  upon  the  injastiot 
capable  of  being  wrought  under  coyer  of  such  a  power,  for  that 
beoomes  apparent  to  eyery  one  who  giyes  to  the  subject  a  moment's 
consideration.  In  fact^  an  ordinance,  which  clothes  a  single  indi*^ 
yidual  with  such  power,  hardly  falls  within  the  domain  of  law,  and 
we  are  constrained  to  pronounce  it  inoperatiye  and  void.  Besting* 
oar  decision  as  to  the  inyalidity  of  this  ordinance  on  this  ground, 
we  shall  not  consider  the  question  whether  it  is  also  yoid  as  an  un*- 
aathorized  delegation  of  a  public  power  or  trust  In  the  view  we 
haye  taken  of  the  cose,  it  becomes  unnecessary  to  express  any  opin*- 
ion  upon  that  question.  It  must  also  be  obseryed  that  what  we 
haye  declared  yoid  is  only  that  part  of  the  ordinance  of  1864,  which 
giyes  to  the  mayor  the  power  to  revoke  permits  for  steam  engines 
and  boilers,  and  we  are  not  to  be  understood  as  expressing  any  di^ 
approval  of  the  section  of  the  ordinance  of  1858,  which  requires  a 
permit  from  the  mayor  and  city  council  for  the  erection  of  all 
each  engines  within  the  city  limits.  The  act  of  1872,  ch.  153, 
which  was  referred  to  by  the  appellants'  counsel  as  containing  a 
ratification  and  approval  by  the  legislature  of  both  these  ordinances 
contains  no  reference  to  the  ordinance  of  1864.  The  section  of 
that  act  which  is  relied  on  for  this  ratification  and  approval  simply 
provides  that '^  nothing  in  this  act  shall  conflict  with  the  ordi- 
nance of  the  mayor  and  city  council  of  Baltimore,  which  requires 
their  permission  for  the  erection  of  steam  boilers  in  that  city." 
This  in  plain  terms  refers  exclusively  to  the  ordinance  of  1858,  and 
we  by  no  means  affirm  that  it  constitutes  a  legislative  ratification 
and  approval  even  of  that  ordinance. 

As  to  the  question  of  jurisdiction  we  have  no  doubt  It  has 
been  decided  by  this  court  in  too  many  cases  to  be  longer  open  to 
qaestion,  that  where  a  municipal  corporation  is  seeking  to  enforce 
an  ordinance  which  is  voi^,  a  court  of  equity  has  jurisdiction  at 
the  suit  of  any  person  injuriously  affected  thereby,  to  stay  its  exe- 
cution by  injunction.  This  was  distinctly  announced  in  Pag^t 
case,  34  Md.  504,  where  it  is  said  :  "  there  is  no  doubt  that  where 
an  ordinance  is  void,  and  its  provisions  are  about  to  be  enforced, 
any  party  whose  interests  are  to  be  injuriously  affected  thereby 
may,  and  properly  ought  to  go  into  a  court  of  equity  and  have  the 
execution  of  the  ordinance  stayed  by  injunction.  This  course  of 
proceeding  has  been  sanctioned  and  approved  by  this  court  in  nu- 
■aerous  cases,"  and   they  refer  to   HollancTs  case.    11  Md    187; 
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Mouldings  case,  15  id.  18,  and  Porter^s  case,  18  id.  284.  To  these 
xnay  be  added  Groshofi^s  case,  30  id.  436  ;  OilTscaae,  31  id.  375 ; 
Mazelhursfs  case,  37  id.  220,  and  SL  Mary's  Industrial  School  r. 
JBrown,  45  id.  310.  The  averments  of  the  bill  as  well  as  the  facts 
established  by  the  proof,  bring  the  present  case  clearly  within  the 
principles  npon  which  jurisdiction  in  equity  was  sustained  in  the 

ifles  cited. 

It  follows  that  the  decree  appealed  from  must  be  aflSrmed. 

Decree  affirmed^ 


TiiLxx  v.  Port  Dbposit  Hombstbad  Assogiatiov. 

(49Md.S8S.) 
JLffenejf  —  reprueniationM  cf  agent  cU  pvbUc  9aU  —  htno  far  principal  bound, 

«An  agent  of  a  corporation,  making  public  sale  of  land  for  his  principal,  under  a 
mortgage,  in  answer  to  inquiry  represented  that  possession  would  be  given 
"Within  three  months.  Relying  on  this,  the  plaintiff  purchased  the  premises, 
%ut  nut  obtaining  such  possession  within  that  time,  and  haying -lost  the 
Tents  and  incurred  expense  in  getting  possession,  be  brought  an  action  ol 
damages  against  the  corporation  therefor.  Hdd,  not  maintainable,  in  the 
Absence  of  proof  of  fraud. 


A 


CTION  of  damages.    The  opinion  states  the  case.     The  de- 
fendant had  judgment  below. 


Alexafider  B.  Ilagner,  for  appellant 

Alexander  Evans  and  Wm.  J.  Jones^  for  appellee. 

Stewart,  J.,  The  appellant  alleges,  as  the  ground  of  his  com* 
plaint,  tliat  the  agent  of  the  appellee,  at  a  public  sale  of  the  house 
and  lot,  made  by  the  said  agent,  on  account  of  the  default  of  pay* 
anent  of  a  mortgage  thereon,  held  by  the  appellee,  represented, 
tipon  inquiry  being  made  of  him,  by  the  appellant,  that  possession 
of  the  property  would  be  given  to  the  purchaser,  within  three 
months  from  the  day  of  sale.  That  confiding  in  this  representa* 
ftion,  he  was  induced  to  bid  for  the  property,  and  became  the  pur« 
•chaser  thereof.  Possession  not  having  been  given  him  according  to 
the  representation,  and  having  lost  the  rent«  thereof  in  the  mean* 
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time,  and  incurred  expense  in  obtaining  possession,  this  action  was 
bmught  to  recover  damages  for  the  same. 

At  the  trial  the  appellee  asked  to  have  the  jury  instructed  sub- 
Btantiallj,  that  such  representation  was  not  binding  on  it^  and  the 
appellant  could  not  recoyer  thereon. 

1.  Because  the  agreement  was  not  reduced  to  writing  and  signed 
by  the  defendant  or  its  duly  constituted  attorney. 

2.  Because  there  is  no  OTidence  that  the  agent  was  authorized  by 
the  appellee  to  make  such  contract. 

The  Circuit  Court  granted  this  prayer,  and  the  question  is,  waa 
any  error  committed  thereby  P 

The  fourth  section  of  the  statute  of  frauds  refers  by  its  terms 
and  meaning  to  contracts  for  the  sale  of  lands,  etc.,  or  any  Interest 
in  or  concerning  them,  and  not  to  collateral  or  independent  ander^ 
takingSy  outside  of  such  contracts,  and  does  not  apply  to  the  repre^ 
sentation,  if  any,  made  at  the  sale  in  question. 

It  was  but  the  assertion  of  the  agent  at  the  time  of  the  contract 
for  the  sale  of  the  land,  in  relation  to  a  different  proposition,  and 
formed  no  integral  part  of  said  contract,  and  its  non-performance 
would  not  necessarily  break  up  the  contract  for  the  sale  of  the  land, 
unless  it  might  so  operate  by  reason  of  any  fraud  connected  with 
the  sale,  which  would  stand  on  different  ground. 

If  the  representation  were  made  fraudulently  to  induce  the  pur- 
chaser to  bid  for  the  property,  and  he  was  induced  thereby  to  buy 
the  same  and  sustained  damage,  he  would  be  entitled  to  recover  for 
the  tort,  fraud  or  deceit.  Besides,  the  fraud  would  constitute 
ground  for  the  court  of  equity  to  refuse  to  ratify  the  sale.  The 
agent,  and  the  principal,  if  it  authorized  the  representation  to  be 
made,  would  both  be  answerable.  The  cases  of  Lamhorn  t.  WaUoih^ 
«  H.  &  J.  252,  14  Am.  Dec  275,  and  Duvall  t.  Fisach,  1  Gill,  172, 
relied  upon  by  the  appellee,  recognize  the  distinction.  See  also 
Benj.  on  Sales,  419. 

Although  the  representation  might  be  false  in  fact,  if  innocently 
made  by  the  agent,  believing  in  the  truth  of  what  he  asserted,  it 
would  afford  no  ground  of  action.  To  constitute  the  fraud  and 
4leceit,  the  representation  must  be  false  and  knowingly  made.  The 
concurrence  and  fraudulent  intent  and  false  representation,  and 
lamage  resulting  therefrom  constitute  the  ground  of  action*  Benj« 
an  Sales,  338. 

What  constitutes  fraud  cannot  be  precisely  defined.    No  kind  of 
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artifice  employed  by  one  person  to  deceive  another,  if  he  is  not  de- 
oeiyed  thereby,  however  false  and  dishonest,  and  made  to  deceive, 
will  constitute  a  fraud,  supporting  the  right  of  action,  if  the  other 
party  knows  they  are  false,  discovers  them  and  is  aware  of  the 
truth. 

.  In  such  case  the  other  party  is  not  deceived  by  them,  and  if  he 
makes  his  contract  notwithstanding,  he  has  no  right  to  rescind  it 
on  that  account,  and  cannot  recover  in  an  action  for  tort  or  in  the 
nature  of  deceit.    See  Benj.  on  SalQfii»  314,  315. 

The  responsibility  of  the  appellee  as  a  corporation  for  the  acts  of 
its  agent,  is  just  the  same  as  that  of  any  other  person.  Natural 
perscms  are  liable  for  the  wrongful  acts  and  neglects  of  their  ser- 
vants or  agents,  done  in  the  course  of  their  employment,  and  pri- 
vate corporations  upon  the  same  grounds  of  public  policy  are 
amenable  to  the  same  extent.  The  person,  natural  or  artificial,  in 
such  case  is  liable,  whether  the  act  of  the  agent  inures  to  his  or  its 
benefit  or  not,  because  an  innocent  person  has  been  deceived,  and 
damaged  by  confiding  in  the  agent,  accredited  by  the  principal  as 
worthy  of  trust  in  that  particular  business,  whether  the  principal 
intended  to  authorize  the  acts  or  not,  or  forbade  them,  or  disap- 
proved of  them,  is  immaterial.  The  rule  respondeat  superior 
founded  on  principles  of  public  policy  governs  in  such  case,  because 
when  one  of  two  innocent  persons  must  suffer  by  the  hand  of 
another,  be  who  enabled  him  to  commit  the  same,  by  giving  him 
the  credit,  must  be  the  sufferer. 

But  the  agent's  authority  must  be  measured  by  the  extent  of  his 
employment,  and  the  principal  is  liable  to  third  persons  in  a  civil 
suit,  for  the  frauds,  deceits,  concealments, misrepresentations,  torts, 
negligences  aud  omissions  of  duty  of  his  agent,  in  the  course  of  his 
employment. 

These  principles  are  fully  established,  and  are  clearly  and  dis- 
tinctly stated  in  the  case  of  Tome  v.  Parkersburg  Branch  R.  R.  Co^ 
39  Md.  44;  s.  c,  17  Am.  Rep.  540. 

The  rule  of  caveat  emptor^  applying  to  sales  made  by  trustees, 
Anderson  v.  Foulke,  2  H.  &  G.,  346,  and  Neel  v.  Hughes^  10  G.  & 
J.,  7,  does  not  shield  a  party  rendering  himself  liable  to  an  action 
for  fraud  and  deceit,  perpetrated  at  a  sale  thus  made. 

But  here  the  sale  was  made  to  foreclose  a  mortgage,  which  con- 
tained a  power  of  sale  in  case  of  default. 

Although  Jones  was  not  mentioned  in  the  mortgage  as  theattor* 
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ney  to  make  the  sale,  but  ho  was  aoting  under  the  appointment  of 
the  appellee,  his  powers  in  making  the  sale  must  be  found  in  the 
mortgage  authorizing  the  sale.  That  marks  out  and  distinctly  fur- 
nishes the  authority,  when  he  is  duly  appointed  by  the  mortgiigee. 
Any  sale  made  by  him  is  subject  to  the  ratification  of  the  court, 
and  if  any  fraudulent  or  improper  representations  are  made  by  the 
attorney  or  trustee,  they  would  afford  ground  for  refusal  to  ratify 
the  sale.  So  far  as  the  appellee  is  concerned,  and  his  power  as  its 
agent,  he  must  be  treated  as  confined  to  the  line  of  duty,  prescribed 
by  the  mortgage,  and  the  law  applicable  to  any  sale  made  by  him. 
No  power  was  conferred  upon  him  to  make  such  representations  as 
alleged.  If  made,  they  were  outside  of  the  scope  of  his  employ- 
ment, and  the  appellee  is  not  bound  thereby. 

It  follows,  that  although  the  first  reason  given  for  the  granting  of 
the  prayer  is  not  tenable,  the  appellant  incurred  no  injury  thereby, 
as  the  appellee  was  not  bound  by  the  representations  of  the  agent 

if  made  as  alleged. 

Judfftneni  affirmed. 


Etlbb  v.  County  Comkissiokebs  of  Alleoaitt  County, 

(49Md.S67.) 

Municipal  corporation  —  d^eetive  bridge  —  duty  of  another  to  repair . 

In  ooDBidermtloo  of  permiasion  to  cat  a  pablic  highway  with  their  canal,  the 
duij  of  hridging  the  canal  and  keeping  the  bridge  in  repair  was  bj  law  de* 
▼olTed  apon  the  canal  company.  The  daty  of  keeping  pablic  bridges  in 
repair  was  by  law  primarily  devolved  on  the  ooanty  commissioners.  The 
plaintiff  was  injured  by  a  defect  in  the  bridge.  Jleld^  that  the  ooanty  com- 
missionera  were  liable  to  him  therefor. 

ACTION  of  damages  for  personal  injury.     The  opinion  states 
the  case.     The  defendants  had  judgment  below.    The  appel- 
lant's fourth  instruction  was  as  follows  : 

4.  If  the  jury  find  from  the  evidence  in  the  case,  that  the  Chesa- 
peake ft  Ohio  Canal  Company  cut  a  canal  through  the  public  road 
in  Allegany  county,  described  in  plaintifTs  declaration  (if  the  jury 
find  such  road  was  a  public  road)  and  built  the  bridge  in  question 
oTer  said  canal,  and  thereby  connected  the  two  parts  of  said  road 
so  severed  by  said  canal  company,  then  the  jury  are  instructed  that 
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said  bridge  as  soon  as  erected  was  dedicated  to  the  use  of  the  pub- 
lic on  said  highway,  and  became  subject  to  the  control  of  the  county 
commissioners  of  Allegany  county ;  and  that  if  the  jury  further 
find,  that  the  plaintiff,  whilst  riding  on  said  bridge,  and  using  due 
care,  was  injured  by  reason  of  the  defective  condition  of  said  bridge, 
resulting  from  the  negligence  of  the  defendant  in  not  keeping  the 
same  in  repair,  then  the  defendant  is  liable  to  the  plaintiff  in  this 
action. 

The  appellee's  first  prayer  was  as  follows. 

1.  If  the  jury  find  from  the  evidence  in  the  cause  that  the  Ohesa- 
peake  &  Ohio  Canal  Company,  at  or  about  the  time  of  the  comple- 
tion of  its  canal,  in  the  year  1851,  severed  and  destroyed  the  pub- 
lic road  leading  from  Cumberland  to  the  ford  in  the  Potomac  river, 
near  Patterson^s  creek,  by  cutting  said  canal  through  or  across  said 
road,  then  said  canal  company  was  bound  to  reconstruct  and  keep 
open  said  highway  for  the  benefit  of  the  public;  and  if  the  jury 
shall  further  find,  that  the  said  canal  company,  in  obedience  to  its 
said  obligation,  did  construct  a  bridge  at  said  point  at  or  about  the 
time  of  the  completion  of  said  canal,  in  1852,  and  has  ever  since 
maintained  and  kept  up  sfiid  bridge  at  its  own  proper  charge  and 
expense,  through  the  supervision  of  its  own  officers  or  superintend- 
ents ;  and  if  the  jury  shall  further  believe,  that  the  defendant 
never,  at  any  time  since  said  bridge  became  a  necessity,  has  had 
charge  or  supervision  of  the  same,  or  has  been  called  upon  to  make 
or  has  made  any  levy  or  appropriation  for  its  repair,  then  the  plaint- 
iff is  not  entitled  to  recover  against  the  defendant,  even  though 
the  jury  shall  further  find  that  the  injury  complained  of  was  the 
result  of  the  defective  condition  of  said  bridge  so  constructed  and 
kept  in  repair  by  the  said  canal  company. 

William  Brace  and  Benj.  A,  Richmond^  for  appellant 

S*  A*  Cox,  for  appellee.  While  the  appellee  concedes  its  general 
duty  and  responsibility,  as  an  agent  of  the  public,  to  keep  in  good 
repair  and  safe  for  general  travel,  all  the  public  roads  and  bridges 
in  the  county  that  are  under  its  control,  yet  in  this  particular  case^ 
it  is  specially  and  specifically  released,  and  prohibited  from  assum** 
ingany  charge,  duty  or  responsibility  in  the  repair  or  non-repair o| 
this  bridge,  by  the  powers  given  to  the  Chesapeake  &  Ohio  Canal 
Company  by    its    original  charter,  and  subsequent  amendments 
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thereto  iu  this  particular  matter,  and  the  duty  and  obligation  which 
foUows  and  attaches  to  the  grant  of  snch  powers. 

Ify  therefore,  any  duty  which  formerly  attached  to  it  by  the  stat- 
ute, has  been  given  to  another  to  perform,  or  the  duty  has  been 
limited  in  extent  or  degree,  either  as  to  the  duty  itself,  or  the  place 
of  performance ;  for  so  much  as  said  duty  is  limited  or  its  perform- 
ance released  by  delegation  to  another,  no  matter  for  what  purpose, 
ihe  responsibility  ceases,  pro  tafUo,  and  the  appellee  is  not  liable 
therefor.  AUvater  y.  Mayor ^  31  Md.  462;  Leopard  t.  Canal  Com- 
pany, 1  Gill,  222 ;  Matiiy  v.  8L  Helm's  Canal  £  Railway^  2  H.  & 
K.  849* 

lillliEB,  J.  The  appellant  brought  this  action  against  the 
county  oommiflsioners  of  Allegany  county,  to  recoyer  damages  for 
injaries  sustained  by  reason  of  the  defectiye  condition  of  a  bridge 
across  the  Chesapeake  and  Ohio  canal,  oyer  which  he  was  riding  on 
horseback.  It  is  admitted  that  the  road  on  which  this  bridge  was 
sitaated  was  a  public  county  road  in  Allegany  county,  leading  from 
Cumberland  to  the  ford  in  the  Potomac  river  near  Patterson's 
creek,  and  was  snch  before  tho  canal  was  constructed.  The  canal 
company  in  constructing  their  canal  cut  through  and  severed  this 
rood  about  the  year  1846,  and  afterward  erected  a  bridge  over  the 
<;anal  at  the  place  of  severance,  and  this  was  the  only  means  of 
croedng  the  canal  for  a  distance  of  eight  or  nine  miles  on  either 
side.  This  bridge  was  burned  down  some  time  during  the  late  civil 
war,  and  the  bridge  standing  at  the  time  of  the  accident  was 
shortly  afterward  buUt  by  the  canal  company  in-  the  place  of  the 
one  destroyed.  The  county  commissioners  insist  they  are  not 
responsible  in  this  action  because  the  canal  company  was  by  law 
bound  to  erect,  maintain  and  keep  this  bridge  in  repair,  and  the 
learned  judge  of  the  Circuit  Court  sustained  this  defense. 

From  the  nature  of  the  work  itself,  and  the  general  powers  given 
to  construct  the  canal  for  several  hundred  miles  along  the  left  bank 
of  the  Potomac  river,  it  is  clear  the  canal  company  were  authorized 
to  cross  and  sever  all  existing  public  highways  leading  to  the  river 
throughout  the  route  prescribed  by  its  charter.  But  in  thus  cutting 
its  canal  across  public  highways,  the  company  had  no  power  utterly 
to  destroy  them,  but  was  bound  to  unite,  for  the  public  accommo* 
dation,  any  highway  so  divided  by  a  reasonably  convenient  thorough- 
fare over  or  under  its  canal.     Leopard  v.  Canal  Co,^  1  Oill,  230. 
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In  the  preaent  instance  the  company  did  this  by  erecting  a  bridge 
over  the  canal,  and  thereby  united  the  severed  highway  for  the 
public  use  and  public  accommodation.  Although  there  is  no  ex- 
press  provision  in  the  charter  requiring  the  company  to  maintain 
and  keep  such  bridges  in  repair,  yet  it  is  well  settled,  that  where  a 
new  way  or  road  is  made  across  another  already  in  existence  and  use, 
the  crossing  must  not  only  be  made  with  as  little  injury  as  possible  to 
the  old  road,  but  whatever  structures  are  necessary  for  such  crossing 
must  be  erected  and  maintained  at  the  expense  of  the  party  under 
whose  authority  and  direction  they  are  made.  This  upon  review 
of  the  authorities  was  recently  decided  by  this  court  in  the  case  of 
the  Northern  Central  Railway  Co.  v.  Mayor,  46  Md.  425,  to  be  a 
principle  or  rule  of  the  common  law.  It  is  therefore  certain  that 
the  duty  of  maintaining  and  keeping  this  bridge  in  repair  is  devolved 
upon  the  canal  company.  But  does  this  fact  relieve  the  county  com- 
missioners  from  responsibility  to  a  private  individual,  who,  as  one 
of  the  public,  is  entitled  to  travel  the  highway  and  cross  the  bridge, 
for  injuries  he  may  sustain,  by  reason  of  its  being  out  of  repair 
through  the  default  or  n^ect  of  the  canal  company  ?  That  is  the 
question  which  this  case  presents,  and  it  leads  us  to  inquire,  first, 
whether  the  law  imposes  upon  these  commissioners  any  duty  or 
obligation  toward  the  public  with  respect  to  this  bridge. 

By  the  Code,  art.  28,  the  county  commissioners  of  each  county  in 
the  State  are  created  a  corporation  with  power  to  sue  and  be  sued, 
and  among  other  duties  imposed  on  them  it  is  declared  '^  they  shall 
have  charge  of  and  control  over  the  county  roads  and  bridges." 
They  are  also  required  to  levy  all  needful  taxes  on  the  assessable 
pro})erty  of  the  county  liable  to  taxation,  and  to  pay  and  discharge 
all  claims  on  or  against  the  county,  which  have  been  expressly  or 
impliedly  authoriaed  by  law,  and  they  are  specially  empowered  to 
"  build  and  repair  bridges,  and  levy  upon  the  property  of  the  county 
therefor."  These  powers  are  conferred  by  statute  upon  these  bodie& 
corporate  to  be  exercised  for  the  public  good,  and  it  is  well  settled 
that  the  exercise  of  them  is  not  merely  discretionary  but  impera- 
ti  vc,  and  that  m  such  laws  the  terms  "  power" and  ' authority*'  import 
duty  and  obligation.  By  the  construction  which  this  court  has  in 
numerous  instances  placed  upon  these  statutory  provisions,  which 
not  only  impose  duties  upon  these  corporate  authorities,  but  pro- 
vide them  with  the  means  and  clothe  them  with  the  power  to  dis- 
charge such  duties,  their  liability  in  an  action  like  the  present  is 
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secarely  fixed  as  if  the  statute  had  in  express  terms  said,  that  they 
shall  have  charge  of  aad  control  over  all  the  public  county  roads 
and  bridges  within  the  limits  of  their  respectiye  counties,  and  shall 
keep  the  same  in  good  repair,  so  us  to  be  safe  and  convenient  for 
the  passage  of  persons  and  property,  and  shall  be  liable  in  an  action 
on  the  case  to  any  person  receiving  injury  in  consequence  of  any 
obstruction  or  defect  therein.  Mayor  v.  Marriotty  9  Md.  160; 
Mayor  y.  FendMon  15  id.  12 ;  County  Commissioners  v.  Dt^ckett, 
20  id.  468  ;  County  Commissioners  v.  Gibson,  36  id.  229  ;  Flynn  v. 
Canton  Company,  40  id.  313  ;  s.  c,  17  Am.  Rep.  003  ;  County  Com- 
missioners v.  Baker,  44  Md.  1.  Such  being  the  construction  and 
effect  of  these  laws,  we  are  clearly  of  opinion  that  the  bridge  on 
which  this  accident  happened  was  a  county  bridge  under  the 
charge  and  control  of  the  county  commissioners,  and  one  which 
in  discharge  of  their  duty  to  the  public  they  were  bound  to 
keep  in  repair,  if  the  canal  company  neglected  its  duty  in  that  respect 
It  is  not  a  bridge  erected  by  a  corporation  especially  created  for  that 
purpose,  with  power  to  charge  toll  for  passing  over  it,  nor  by  a  turn- 
pike company  authorized  to  receive  tolls  for  travel  over  its  road,  but 
it  is  a  bridge  wholly  within  the  limits  of  the  county,  and  erected 
on  one  of  the  ordinary  public  county  highways.  The  canal  com- 
pany was  required  to  erect  it,  not  for  its  own  convenience,  nor  to 
facilitate  traflSo  on  the  canal,  but  for  the  "  public  accommodation," 
and  was  bound  to  make  it  a  ^*  reasonably  convenient  thoroughfare" 
for  public  travel  over  an  existing  highway  which  the  canal  inter- 
sected. We  have  been  referred  to  the  Virginia  act  of  February  27, 
1829,  by  which  the  canal  company  was  empowored,  whenever  its 
president  and  directors  should  deem  it  expedient,  to  substitute 
boats  in  lieu  of  bridges  to  accommodate  travel  across  the  canal, 
wherever  a  public  road  shall  render  a  bridge  or  ferry  necessary,  and 
such  road  cannot  be  conveniently  conducted  under  the  canal.  As- 
suming that  this  power  was  confirmed  to  the  company  in  this  State 
by  the  second  section  of  the  Maryland  act  of  1832,  chapter  91,  wc 
do  not  see  that  it  has  any  important  bearing  upon  the  question  be- 
fore us.  It  matters  not  whether  a  ferry-boat  or  a  bridge  should  be 
provided  in  any  given  instance,  for  in  either  case  the  end  to  be  at- 
tained was  the  uniting  of  the  severed  highway  for  the  accommoda- 
tion and  continuance  of  public  travel,  and  in  this  case  the  company 
did  not  deem  it  expedient  to  substitute  a  ferry-boat,  but  erected  a 
bridge  which  as  soon  as  erected  was  devoted  to  the  use  of  the  public^ 
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and  became  subjecfc  to  the  control  of  the  county  commissioners. 
The  appellees'  counsel  has  also  referred  to  the  proviso  in  the  7th 
section  of  the  act  of  1794,  chapter  52,  to  the  effect  that  the  duty 
of  road  supervisors  to  mend  and  repair  bridges  shall  not  extend 
to  cases  '^  where  persons  are  or  may  hereafter  be  obliged,  cither  by 
law  or  contract,  to  keep  bridges  in  repair."  But  this  law  has  long 
since  been  superseded  by  other  acts  of  assembly  in  which  no  such 
restriction  is  found,  and  this,  so  far  from  sustaining  the  appellees' 
defense,  plainly  indicates  that  the  legislature  deemed  the  continu- 
ance of  such  a  restriction  upon  the  duties  and  obligations  of  county 
commissioners  unwise  and  inexpedient,  and  that  the  public  good 
required  they  should  have  charge  of  and  see  to  it  that  such  bridges, 
as  well  as  all  others  on  county  roads  used  by  the  public,  were  kept 
in  repair.  Reference  has  likewise  been  made  to  AUvaier^s  case,  31 
Md.  462,  where  it  was  held  the  action  for  the  injury  there  sued  for 
could  not  be  maintained  against  the  mayor  and  city  council  of 
Baltimore.  But  the  non-liability  of  the  city  in  that  case  was  placed 
upon  the  distinct  ground,  that  by  legislation  subsequent  to  the 
decision  in  MarrioWs  case,  the  police  of  the  city  had  been  organized 
as  a  distinct  body  of  State  officials  deriving  their  existence  from, 
and  strictly  within  the  jurisdiction  of  State  authority,  and  not 
amenable  to  the  city  authorities  for  the  faithful  discharge  of  their 
duties.  It  was  hold  the  action  would  not  lie,  solely  because  the 
whole  police  force  had  been  placed  in  other  hands  and  under  other 
control,  BO  that  the  city  was  stripped  of  the  power,  and  deprived  of 
the  means  to  enforce  its  ordinance  for  the  removal  of  the  nuisance 
by  which  the  injury  complained  of  was  inflicted.  But  there  has 
been  no  such  change  of  legislation  affecting  the  duties  and  obliga- 
tions of  county  commissioners.  Their  duties  remain  the  same, 
and  they  are  provided  with  the  same  ample  power  and  means  to 
discharge  them  now,  as  when  all  the  oases  to  which  we  have  re- 
ferred  were  decided. 

The  result  then  is  that  we  have  a  case  in  which  the  obliga- 
tion to  maintain  and  repair  this  bridge  is,  by  the  common  law, 
cast  upon  tho  canal  company,  but  where  also  the  same  duty 
and  obligation  are  imposed  by  statute  upon  the  county  com* 
missioners.  In  our  opinion  the  obligation  of  the  latter  to  the 
public  is  primary  and  unqualified.  The  fact  that  tho  canal  com- 
pany is  bound  to  repair  docs  not  absolve  the  county  commission- 
ers from  their  primary  duty  to  the  public,  nor  is  their  liabilitf 
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affected  by  the  fact  that  the  appellant  coald,  if  he  had  chosen, 
have  brought  his  action   against    the   canal    company.     These 
propoeitioDSy  we  think,  have  been  in  effect  decided  by  this  court  in 
Oiison's  ease,  36  Md.  229,  already  cited.    After  the  decision  in 
DucketVa  case,  20  Md.  468,  the  act  of  1868,  chapter  299,  was  passed, 
6y  the  8th  section  of  which  the  county  commissioners  were  directed 
to  require  the  several  road  supervisors  to  give  bond  conditioned  for 
the  faithful  performance  of  their  duties,  '^  which  bond  may  be  put 
in  suit  for  the  beneAt  of  any  person  suffering  by  the  neglect  of  the 
said  supervisor  in  keeping  the  roads  iu  his  district  in  proper  order;" 
and  in  Gibson^s  case,  it  was  contended  that  because  this  law  gave  a 
right  of  action  upon  the  bond,  the  right  of  action  against  the  com- 
missioners was  thereby  taken  away,  and  the  party  injured  was  com- 
peUed  to  seek  his  remedy  upon  the  bond  of  the  supervisor.    But 
the  court  hold  that  this  statute  merely  gave  a  cumulative  remedy, 
and  left  it  discretionary  with  the  party  suffering  injury,  either  to 
sue  on  the  bond  or  to  bring  his  action  against  the  commissioners. 
Such  are  the  conclusions  to  be  drawn  from  our  own  Marvland 
decisions  on  this  subject,  and  upon  these  the  determination   of 
the  present  case  must  of  course  depend.  Decisions,  however,  to  the 
same   effect  have  been  made  in  other  courts  of  high  authority 
where  similar  questions  have  arisen.    In  the  case  of  State  v.  Oor- 
Aom,  37  Me.  451,  there  was  an  indictment  against  the  town  for  neg- 
lect in  keeping  a  bridge  over  a  railroad  in  a  fit  state  of  repair.  By 
one  section  of  the  Revised  Statutes  of  that  State,  it  was  provided 
that  all  highways  and  bridges  in  any  town  shall  be  opened  and  kept 
in  repair,  so  that  the  same  may  be  safe  and  convenient  for  travel, 
and  in  default  thereof  the  town  shall  be  liable   to  indictment  and 
fine.    By  anotlier  section  it  was  provided  that  every  railroad  corpo- 
ration shall  maintain  and  keep  in  repair  all  bridges  and  their  abut- 
ments which  such  corporations  shall  construct  for  the  purpose  of 
enabling  their  road  to  pass  over  or  under  any  turnpike  road,  canal, 
highway  or  other  way.     A  railroad  company  had  built  its  road 
across  one  of  the  highways  in  the  town  of  Gorham,  and  over  its 
road  built  a  bridge  where  the  highway  formerly  was,  with  abut- 
mcntSy  and  the  indictment  against  the  town  was  for  neglect  in  keep- 
ing this  bridge  and  its  abutments  in  repair.  It  was  there  contended, 
as  it  has  been  here,  that  the  fact  that  the  railroad  company  was  re- 
quired to  maintain  and  keep  this  bridge  in  repair  exoncmted  the 
town  from  its  liability  and  duty,  but  the  court  in  a  very  carefully 
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considered  opinion  sustained  the  prosecution,  and  suggested  some 
very  practical  and  sensible  reasons  for  their  judgment  ''The  in- 
troduction/' say  the  court,  ''of  railroads,  and  the  frequency  with 
which  they  cross  public  ways,  as  well  under  bridges,  as  at  grade, 
has  greatly  increased  the  hazards  of  ordinary  travelling.  It  is  im- 
portant that  the  most  certain,  prompt  and  eflicieut  means  should 
bo  provided  against  these  now  and  increasing  causes  of  inconven- 
ience to  travellers.  Towns  have  the  general  suijcrvision  of  high- 
ways. By  holding  them  primarily  responsible,  a  very  much  more 
convenient  and  certain  remedy  is  afforded  the  public  than  could  be 
had  against  private  individuals  or  corporations.  Against  towns 
the  remedy  is  simple,  speedy  and  certain ;  against  other  corpora* 
tions  or  individuals  there  would  be  uncertainty  as  to  the  existence 
of  the  liability,  and  in  many  instances  still  greater  uncertainty  as 
to  the  pecuniary  responsibilities  of  the  parties."  The  court  then 
refer  to  the  case  of  Sawyer  v.  Northfieldy  7  Cush.  490,  whei^  the 
town  was  exempted  from  liability  under  similar  circumstances,  bat 
clearly  show  that  that  decision  turned  upon  the  clause  in  the  Massa- 
chusetts statute,  which  required  the  highways  and  bridges  to  be 
kept  in  repair  by  the  towns  "when  other  sufficient  provision  is  not 
made  therefor,"  which  made  the  liability  of  towns  in  that  State 
qualified  and  not  absolute.  There  was  no  such  clause  in 
the  Maine  statute,  nor  is  there  any  such  provision  in  our  statutes 
as  construed  by  this  court,  qualifying  the  duty  and  liability  of 
county  commissioners,  with  respect  to  any  particular  county  high- 
ways or  bridges,  or  any  class  of  them.  The  same  doctrine  in  cases 
much  stronger  in  favor  of  the  towns  was  adopted  by  the  Supreme 
Court  of  Vermont,  in  Willard  v.  Newbury,  22  Vt.  458,  and  Baity 
V.  Town  of  Diixbiiry,  24  id.  155.  In  the  latter  case  the  opinion 
was  delivered  by  Judge  Redfield.  The  accident  occasioning  the 
injury  sued  for  happened  on  a  by-way  made  by  a  railroad  company 
to  connect  the  two  points  of  a  highway,  a  part  of  which  the  com- 
pany had  occupied  in  the  construction  of  its  road,  and  the  court 
siiv  :  "The  consideration  that  this  by-way  was  made  by  the  rail- 
road  company,  or  that  the  railroad  company  were  bound  to  have 
mailo  it  more  safe  before  obstructing  the  former  highway  is  noth- 
ing with  which  the  traveller  has  any  concern.  He  is  not  bound  to 
inquire  who  makes  the  by-ways,  or  by  what  authority  obstructions 
are  put  upon  tiie  highway.  But  towns,  after  having  I'easonable 
notice  of  the  existence  of  obstructions  in  their  highways,  are  bound 
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to  remore  them  or  make  safe  by-ways  to  pass  round  them,  or  see  to 
it  that  they  are  properly  made  by  others,  in  order  to  exonerate  them- 
selves from  liability  to  those  who  have  occasion  to  travel.  There  is  in 
law  no  necessary  privity  between  the  traveller  and  any  one  but  the 
towns,  as  to  the  suflBciency  of  the  highways."  And  the  learned  judge 
also  adds  :  **  How  far  this  rule  is  consistent  with  decided  cases  in 
other  States  it  is  needless  now  to  inquire.  We  entertain  no  doubt 
upon  that  subject,  and  if  wo  did,  we  should  not  feel  at  liberty  to 
disregard  the  solemn  determination  of  this  court  upon  the  very 
point  in  so  recent  a  case,  Willard  v.  Newbury^  upon  such  mature 
consideration,  and  so  elaborately  discussed  at  the  bar,  and  where  we 
entertain  no  doubt  of  the  satisfactory  character  of  the  general 
principles  of  reason  and  policy  upon  which  it  is  founded."  Well 
may  we  adopt  and  apply  these  remarks  to  the  previous  decisions 
of  this  court  to  which  we  have  referred,  most  of  which  were  ably 
argued  and  very  carefully  considered.  More  recent  decisions  of 
other  courts  have  also  affirmed  the  same  general  propositions.  We 
refer  to  Waimm  y.  THppy  II R  I.  98 ;  &  c,  23  Am.  Rep.  420 ;  City 
of  Philadelphia  v.  Wdler,  decided  by  the  Supreme  Court  of  Penn- 
sylvania, and  reported  in  4  Brewster,  24  ;  City  of  Lowell  y.  Proprie- 
iorg  of  Locks  and  Canah,  104  Mass.  23,  and  to  Proprietors  of 
Locks  and  Canals  v.  Lowell  Horse  Railroad  Corp.y  109  id.  224. 

But  while  we  thus  maintain  the  liability  of  the  commissioners  to 
the  appellant  in  this  action,  the  canal  company  is  by  no  means  dis- 
charged from  its  obligation  to  maintain  and  repair  this  bridge  ;  nor 
are  the  commissioners  left  without  remedy  against  the  company. 
Upon  the  principles  decided  in  many  of  the  cases  referred  to,  as 
also  by  the  Supreme  Court  of  the  United  States,  in  City  of  Chi^ 
cago  y.  Rabbins,  2  Black,  418,  and  4  Wall.  657,   they  may  have 
their  remedy  over  against  the  company  for  whatever  damages  may 
be  recoyered  against  them  in  this  action.  So  if  they  should  expend 
money  in  necessary  repairs,  they  can  recover  it  back  from  the  com- 
pany in  an  action  on  the  case.     We  need  not  suggest  what  other 
proceedings  may  be  initiated  by  them,  or  by  others  for  them,  or  in 
their  interest  to  compel  the  performance  of  this  duty  by  the  com- 
pany, farther  than  to  say,  that  should  it  persist  in  neglect  to  repair, 
and  subject  the  commissioners  to  continued  trouble  and  vexation  it 
would  do  so  at  the  risk  of  losing  its  charter. 

It  follows  from  what  we  have  said  that  there  was  error  in  grant* 
ing  the  appellees'  first  prayer,  as  well  as  in  rejecting  the  fourth  and 
You  XXXin  — 33 


258  MARYLAND, 


Cromwell  ▼.  Royal  Canadian  Insurance  Company. 

eighth  inBtructions  asked  by  the  appellant.  His  fourth  prayer  on 
the  question  of  liability  accords  with  the  views  expressed  in  this 
opinion,  and  corresponds  with  the  instruction  approved  in  Oihson^s 
case,  whilst  his  eighth  prayer  correctly  states  the  measure  of  dam- 
ages. We  deem  it  unnecessary  to  consider  any  of  Xhe  other  prayers 
of  the  appellant,  as  it  is  obvious  from  the  case  as  now  presented, 
the  two  we  have  approved  will  give  him  upon  another  trial  all  the 
law  he  requires.  It  also  follows  from  the  views  we  have  expressed, 
that  the  testimony  offered  by  the  appellees  in  the  first  exception  wm 
inadmissible  for  the  purpose  of  affecting  their  liability  in  this 
action. 
Judgment  reversed,  and  new  trial  awarded* 

Judgment  reversed. 


Oboxwblll  t.  Rotal  Canadian  Iksitbancb  OoxPAirr. 

(48  Md.  866.) 

CknUraet  -^plaee  of — foreiffn  eorponUian. 

A  Canadian  insurance  company,  liaving  its  home  office  at  Montreal  and  a  tondi 
office  at  Baltimore,  Maryland,  insored  a  reeident  of  Waahington,  D.  C, 
against  loss  by  fire.  In  the  printed  heading  of  the  policy  were  the  words, 
**  Baltimore  Branch/'  The  policy  purported  to  be  dated  at  Baltimore,  to  be 
signed  by  two  directors  o.  the  company,  by  attorney,  and  to  bear  the  seal  of 
the  company.  The  names  of  the  directors  were  engrared,  and  were  followed 
by  the  words,  '*  by  their  attorney,  J.  A.  R.,  manager  Baltimore  Branch,"  and 
'*  not  valid  anless  countersigned  by  the  duly  authorised  agent  of  this  eom- 
pany  at  Washington,  D.  C,"  (signed)  "  B.  F.  S..  agent."  J.  A.  R.  was  general 
manager  for  the  Baltimore  Branch  office,  and  of  the  district  of  the  Soathem 
States  and  the  District  of  Columbia.  The  company  had  an  agency  at  Wash- 
ington, the  agent  there  being  appointed  by  J.  A.  R.  subject  to  the  rl|chi  of 
rejection  or  removal  by  the  company.  B.  F.  S.  was  the  agent  of  th«  com- 
pany at  Washington,  and  the  policy  was  countersigned  by  him  at  Washing- 
ton, and  there  delivered  by  him  as  the  agent  of  the  company  to  the  inaared. 
It  was  J.  A.  R.'8  custom  to  sign  policies  as  the  general  manager  of  the  Bal- 
timore Branch  office,  and  send  them  in  blank  to  the  Washington  and  other 
local  agents,  who  would  fill  them  up,  countersign  and  deliver  them  to  the 
insured ;  and  the  policy  in  question  was  so  signed  by  him  as  manager  of  the 
Baltimore  Branch  and  sent  in  blank  to  the  Washiogton  agent.  MM,  that 
this  was  not  a  Maryland  contract. 
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ATTACHMENT.  .  The  opinion  states  the  case.     The  attach- 
ment was  quashed  below. 

John  Scott,  Jr.,  for  appellants.      By  the  contract  itself  this 
is  made  a  Baltimore  contract     It  issued  from  Baltimore.     The  in*- 
sared  makes  his  application,  which  goes  to  the  general  manager.'. 
The  assent  of  the  company,  which  brings  the  cause  of  action  into  * 
existence^  isgiren  by  the  Baltimore  manager.     The  commencementt  - 
origin  and  rise  of  the  contract  occurs  there ;  it  is  agreed  that  the  - 
date  shall  be  at  Baltimore,  and  on  that  day  goes  into  effect    It; 
belongs  to  the  Baltimore  Branch  in  all  essential  respects.    It  is  tor 
be  goTemed  by  Baltimore  laws  and  there  is  erery  reason  why  Balti- 
more  should  be  the  place  where  the  company  should  stand  suit  on 
mch  an  instrument 

The  authorities  on  this  subject  are  in  conflict  In  none  has  the 
precise  point  to  be  determined  here  arisen.  The  Massachusetts 
cases  are  opposed  to  our  views,  but  the  court  will  find  them  sus- 
tained by  the  uniform  current  of  the  New  York  decisions.  Wwt- 
sm  T.  Chnesee  Mut.  Ins.  Co,,  2  Eem.  261 ;  Hyde  v.  Ooodnow^  3 
Gomst  269,  etc.;  Huntley  v.  Merrill,  32  Barb.  627  ;  Cox  v.  United 
States,  6  Pet  203,  etc. 

Henry  V,  D.  Johns^  for  appellee. 

MiLLBB,  J.    The  act  of  1868  (ch.  471,  §  211)  proyides  that 
suits  against  foreign  corporations  exercising  franchises  in  this  State 
may  be  bronght  in  any  of  the  courts  of  this  State,  **  by  a  resident 
ot  this  State  for  any  cause  of  action ;  and  by  a  plaintiff  not  a  resi- 
dent of  this  State,  when  the  cause  of  action  has  arisen,  or  the  sub- 
ject of  the  action  shall  be  situated,  in  this  State.''    In  the  case  of 
Myer  t.  Liverpool,  London  d  Olobe  Ins,  Co.,  40   Md.  595,  it  was 
decided  that  to  bring  a  case  within  the  first  clause  of  this  provis- 
ion the  liability  sought  to  be  enforced  must  be  a  direct  liability  of 
the  corporation  to  the  resident  plaintiff*,  and  that  a  resident  plaint- 
iff in  an  attachment  against  a  non-resident  debtor  cannot,  under 
the  second  clause,  subject  the  corporation  to  the  process  of  garnish- 
ment in  a  Maryland  court,  to  affect  a  debt  due  by  the  corporation 
to  the  non-resident  debtor  on  a  contract  which  is  made,  and  the 
iubject  of  which  is  situated  in  another  State. 

In  the  present  case,  the  appellants,  citizens  of  this  State,  haying 
a  cbdm  against  Patrick  Foley,  who  resided  in  Washington  city,  in 
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the  District  of  Oolambia,  sued  out  of  Baltimore  City  Court  an  ut- 
tachment  oa  warrant  against  him  as  a  non-resident,  and  caused  the 
game  to  be  laid  in  the  liands  of  the  Royal  Canadian  Insurance 
Company  as  garnishee,  a  corporation  created  by  the  laws  of  Canada, 
exercising  franchises  in  this  State,  and  having  a  branch  office  in  the 
city  of  Baltimore.  The  purpose  of  the  appellants  was  to  attach  a 
debt  due  by  the  company  to  Foley  for  a  loss  by  fire,  on  goods  of 
the  latter  in  a  store  in  Wiishington,  under  a  policy  of  insurance 
issued  by  the  company.  It  is  conceded  the  case  in  its  facts  is  iden- 
tical With  that  of  Myer,  in  40  Md.  595,  unless  this  policy  of  insur- 
ance is  to  be  considered  and  treated  as  a  Maryland  contract.  Can 
li  be  so  regarded  ?  The  printed  heading  of  the  instrument  is — 
^  Baltimore  Branch  —  The  Royal  Canadian  Ixsurancb  Com- 
FANT — Capital,  $6,000,000  —  Fire  and  Marine  —  MontreaV* 
In  the  body  of  it  the  company,  in  the  usual  form,  professes  to  in* 
sure  **  P.  Foley,  Esq.,  of  Washington,  D.  C.,'*  to  an  amount  not 
exceeding  $5,000  on  his  stock  of  goods  kept  for  sale  in  a  certain 
described  store  in  Washington,  for  one  year  from  the  4th  of  Sep- 
tember, 1875,  at  noon,  and  concludes,  "  In  witness  whereof,  we, 
two  of  the  directors  of  the  said  companj%  by  our  attorney,  have 
hereunto  set  our  hands  and  hare  caused  the  common  seal  of  said 
company  to  be  hereunto  affixed.  Dated  at  Baltimore,  this  fourth 
day  of  September,  1875."  Here  follows  the  engraved  names  of  two 
directors,  and  below  them:  "By  their  attorney,  J.  A.  RiOBT 
manager  Baltimore  Branch."  Below  this  is  the  following  :  "  Not 
valid  unless  countersigned  by  the  duly  authorized  agent  of 
this  company  at  Washington,  D.  C,"  and  this  is  signed, 
"  B.  F.  Steiger,  agent."  It  might,  perhaps,  be  inferred  from 
the  heading,  the  place  of  date,  and  the  signing  by  the  manager 
of  the  Baltimore  branch,  appearing  on  the  face  of  this  policy, 
that  it  was  filled  up,  signed,  and  delivered  in  the  city  of  Balti- 
more notwithstanding  the  assured  is  described  as  residing  in 
Washington,  and  the  property  insured  as  located  in  that  city.  But 
this  inference  is  repelled  by  the  testimony  in  the  record.  It  is 
proved  that  this  Baltimore  branch  office  was  simply  one  of  the 
agencies  of  this  company  whose  home  office  was  at  Montreal ;  that 
Rigby  was  the  general  manager  of  the  Baltimore  branch  office,  and 
as  such  was  the  manager  of  the  district  for  the  Southern  States  in- 
eluding  the  District  of  Columbia ;  that  the  company  had  also  a 
Washington  agency  at  Washington  ;  that  Rigby  appointed  the  iK5r- 
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8on  to  act  as  agent  for  the  company  at  Washington  and  notified  the 
home  oflSce  thereof,  and  the  latter  had  the  right  to  reject  the  per- 
son he  so  appointed  for  that  agency,  and  the  right  at  all  times  to 
remove  such   agent ;   that  the  Washington  agent  was  the  agent 
of  the  home  company,  though  in  some  matters  he  would  communi- 
cate with  Bigby ;  that  at  the  time  this  policy  was  issued  Steiger 
was  the  agent  of  the  company  at  Washington ;  that  it  wasin  fact 
countersigned  by  Steiger  at  Washington  and  there  delivered  by  him 
as  the  agent  of  the  company  to  Foley,  who  was  then  and  has  since 
continued  to  be  a  resident  of  that  city ;  that  it  was  Rigby's  custom 
to  sign  policies  as  the  general  manager  of  the  Baltimore  branch 
office  and  send  them  in  blank  to  the  Washington  and  other  local 
agents  of  the  company,  who  would  fill  them  up,  countersign  and 
deliver  them  to  persons  who  from  time  to  time  insured  in  the  com- 
pany;  that  he  would  sometimes  send  as  many  as  fifty  of  such  blank 
policies  to  an  agent  of  the  company  at  a  time,  and  that  the  policy 
in  this  case  was  so  signed  by  him  as  manager  of    the  Baltimore 
branch,  and  sent  in  blank  to  the  Washington  agent    This  is  all 
the  testimony  the  record  contains,  but  it  shows  very  clearly  that 
when  this  paper  left  the  city  of  Baltimore  it  was  an  incomplete, 
nnexecnted  instrument:  forming  and  evidencing  a  contract  with  no 
one  ;  that  it  was  completed,  countersigned  and  delivered  in  Wash- 
ington, where  the  assured  resided  and  where  the  property  insured 
was  ritnated ;  and  that  in  point  of  fact,  the  contract  of  insurance 
was  there  made  with  Foley  by  an  agent  duly  authorized  by  the 
company  to  efFect  insurances  in  its  behalf,  and  to  fill  up,  counter- 
sign and  deliver  policies,  embodying  and  evidencing  such  contract 
In  yiew  of  these  facts  it  seems  to  us  plain  that  this  cannot  be  re- 
garded as  a  Maryland  contract.  But  it  is  said  the  authorities  on  this 
anbject  are  in  conflict,  that  the  courts  of  Massachusetts  have  de- 
cided the  question  one  way  and  those  of  New  York  another.  Assum- 
ing this  to  be  so,  still  the  conclusion  we  have  reached  in  this  case 
is  not  in  conflict  with  the  decisions  in  either  of  these  States.    In 
the  case  of  Daniels  v.  Hudson  River  Fire  Ins,  Co.,  12  Cush.  4161, 
the  insurance  was  effected  upon  property  situated  in  Massachusetts 
hj  a  New  York  company  which  had  its  office  and  principal  place 
of  business  at  Waterford,  in  that  State.    The  policy  purported  to 
be  dated  at  Waterford  and  there  signed  by  the  president  and  secre- 
tary of  the  company,  but  the  negotiation  was  had  by  an  agent  of 
llie  company  in  Massachusetts,  and  by  the  terms  of  the  iiistrnmont 
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it  was  not  to  be  valid  unless  countersigned  by  their  agent  at  Wor- 
cester,  and  it  was  so  countersigned  and  delivered  by  him,  and  the 
court,  by  Shaw,  G.  J.,  said,  '^  there  can  be  no  doubt  that  this  is  a 
contract  made  in  Massachusetts,  and  to  be  governed  and  construed 
by  the  laws  of  this  State  ;  for  though  it  was  dated  in  New  York, 
and  signed  by  the  president  and  secretary  there,  yet  it  took  effect 
as  a  contract  from  the  counter-signature  and  delivery  of  the  policy 
in  Massachusetts."  This  decision  was  followed  by  that  of  Heebner 
V.  Eiigle  Insurance  Company  of  Cincinnati,  10  Gray,  131, 
where  the  defendant  corporation  was  a  company  created  by 
the  laws  of  Ohio  and  established  at  Cincinnati,  but  had  an 
agent  in  Boston,  duly  authorized  to  make  insurance  contracts, 
who  was  furnished  with  blank  policies  signed  by  the  officers  of  the 
company,  in  which  it  was  declared  that  they  should  not  take  effect 
until  countersigned  by  said  agent,  and  the  contract  was  made,  and 
the  policy  filled  up,  signed  and  delivered  in  Boston.  Upon  these 
facts,  the  court  said,  '^  the  contract  of  insurance  was  finally  executed 
and  delivered  in  this  State.  It  was  therefore  a  contract  made  here, 
and  the  law  of  this  State  is  to  govern  its  construction  and  interpreta- 
tion without  any  reference  to  the  domicile  of  the  corporation  liable 
upon  it."  This  was  followed  by  the  case  of  TIiwingT,  Oreai  Wetiern 
Ins.  Co,,  111  Mass.  109;  s.  c,  4  Am.  Bep.  5G7,  where  the  court  held 
that  as  the  policy  was  delivered  and  accepted  and  the  premium  note 
signed  by  the  assured  in  Boston,  the  contract  was  therefore  made 
in  that  State.  In  this  last  case  it  docs  not  appear  that  the  Boston 
agent  of  the  foreign  corporation  had  authority  to  make  contracts 
of  insurance  or  was  intrusted  with  blank  policies  signed  by  the 
officers  of  the  company  with  power  to  fill  them  up,  and  from  what 
we  can  gather  from  the  report  of  the  case  on  this  ])oint,  wo  assume  he 
was  not  clothed  with  such  authority.  These  are  the  Massachusetts 
cases,  and  according  to  them  the  contract  in  the  case  before  us  was 
undoubtedly  made  in  the  District  of  Columbia  and  not  in  Maryland. 
The  first  of  the  New  York  decisions  on  this  subject  is  the  case  of 
Hjfde  V.  OoodnoWy  3  Comst  266.  The  facts  of  that  case  are  briefly 
these:  a  New  York  Mutual  Insurance  Company  insured  property 
in  Ohio  for  a  resident  of  that  State,  who  made  application  for  the 
insurance,  through  an  agent  of  the  company.  This  agent  in  Ohio 
received  the  application  and  the  premium  note  signed  by  the  appli- 
cant,  forwarded  them  to  the  office  of  the  company  in  New  York« 
and  the  company,  upon  receiving  the  same,  issued  a  policy  from 
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their  office  in  that  State  and  mailed  it  to  the  assured  in   Ohio, 
The  conrt  held  that  this  was  a  contract  made  in  the  State  of  New 
York,  bat  upon  the  express  grounds  stated  in  the  opinion,  that  the 
Ohio  agent  was  simply  authorized  to  make  sarvoys  and  receire 
applications  for  insurance,  and  haid  no  power,  nor  did  he  assume,  to 
do  any  thing  that  would  bind  the  company ;  that  the  application 
which  he  forwarded  was  in  no  sense  a  contract  until  accepted  by 
the  company,  but  when  they  received  and  accepted  it  by  consent- 
ing to  insure,  issued  their  policy  and  put  it  in  the  mail  for  trans- 
mission, from  that  moment  it  became  a  binding  and  irrevocable 
contract  between  the  parties  ;  and  inasmuch  as  the  acceptance  of 
the  application,  the  signing,  issuing  and  mailing  of  the  policy  all 
took  place  in  New  York,  it  was  a  contract  made  in  that  State  and 
not  m  Ohio.    These  were  the  grounds  of  that  decision.     In  West- 
€m  T.   Cfenesee  Mutual  Ins.  Co.^  2  Kern.  258,  the  same  state  of 
fiM^ts  existed  except  that  the  policy,  instead  of  being  transmitted  to 
the  assured  by  mail,  was  sent  to  the  company's  agent  to  be  delivered 
to  him,  which  the  court  held  did  not;  alter  the  rule,  and  said  : 
''When  the  application  was  received  and  approved  by  the  company, 
and  the  policy  executed  and  put  in  the  course  of  transmission  to 
the  insured,  the  contract  was  complete,  and  both  parties  became 
bound ;  so  that  if  a  loss  had  occurred  before  its  actual  receipt  by 
the  insured  the  company  would  have  been  responsible.    The  con- 
tract was  consummated  by  the  final  assent  on  the  part  of  the  com- 
pany,  and  upon  that  event  and  not  upon  its  delivery  to  the  assured 
became  operative.    The  validity  of  the  contract  is  therefore   to  be 
determined  by  the  law  of  New  York.     Here  it  was  made  and  here 
it  was  to  be  performed.""    This  case  was  followed  by  that  of  Hunt* 
ley  T.  MerrilU  32  Barb.  656,  where  the  facts  were  precisely  the  same 
as  in  Hyde  v.  Ooodnow.    The  distinction  between  these  New  York 
cases  and  the  one  we  are  considering  is  plain  and  broad.    In  each 
of  them  the  agent  was  an  agent  of  limited  authority  having  no 
power  to  issue  policies  or  make  contracts,  or  even  to  ratify  or  ap- 
prove applications  for  insurance.    He  was  not  intrusted  with  blank 
policies  signed  by  the  officers  of  the  company  which  he  was  author- 
ized to  fill  up,  countersign  and  deliver  to  parties  with  whom   he 
might  effect  contracts  of  insurance,  but  in  each  case,  the  policy  when 
it  left  the  home  office  of  the  company  was  a  filled  up,  completed 
And  perfect   instrument.     In  these  essential  particulars  the  exact 
lererse  was  the  case  with  reference  to  the  powers  of  the  Washington 
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agent  of  this  company  and  the  policy  which  he  issued  to  Foley,  and 
in  holding  it  a  contract  made  in  Washington  and  not  in  Maryland, 
we  decide  nothing  in  conflict  with  what  has  been  decided  by  the 
courts  of  New  York.  It  follows  that  our  decision  in  Myer*8  case  is 
conclusive  of  this  and  the  judgment  must  be  affirmed  unless  the 
second  proposition  taken  by  the  appellants'  counsel  is  tenable,  and 
that  we  now  proceed  to  consider. 
[Omitting  this.] 

Judgment  afirmetL 


Santa  Olaba  Mining  Association  v.  Mbredith 

(40  Md.  880.) 
Oorporatum — right  of  director  to  reeof>er  for  iervieet. 

A  president  or  director  of  a  corporation,  rendering  servioes  to  the  corporatioo 
outside  the  scope  of  his  official  duly  and  not  req aired  thereby,  may  recover 
compensation  therefor  upon  a  promise  implied  from  facts  and  circumstances.* 

ACTION  for  services  by  a  director  of  a  corporation  in  procuring 
a  patent,  and  in  negotiating  loans  in    various   cities.    The 

opinion  states  the  case  sufficiently.     The  plaintiff  had  judgment 
below. 

Fielder  0.  Slingluff,  for  appellant 

George  0,  Hooper  and  Wm,  Pinkney  White,  for  appellee. 

Orason,  J.  At  the  trial  of  this  case  in  the  Baltimore  City  Court 
the  plaintiff  offered  three  prayers,  the  two  first  of  which  were  granted 
and  the  third  was  refused,  and  the  defendant  seven,  all  of  which 
were  rejected  except  the  sixth,  which  was  granted,  and  the  judgment 
being  in  favor  of  the  plaintiff,  the  defendant  appealed. 

The  question  presented  by  the  prayers  for  our  determination  is, 
whether  an  officer  of  a  corporation  can  recover  for  services  rendered 
the  corporation  without  an  express  contract  of  employment. 

rro  same  effect.  Cheney  ▼.  Lc^/lniyette,  etc.,  R  Co.  (68  111.  KD),  17  Am.  Rep.  564. 
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We  have  carefully  examined  the  aathorities  referred  to  by  the 
oonnsel  of  the  respective  parties,  and  without  in  this  opinion  enter- 
ing upon  a  review  of  them  in  detail,  we  deem  it  sufficient  merely  to 
state  the  principles  of  law  which  they  establish.  To  entitle  a  pres- 
ident or  director  of  a  corporation  to  recover  for  services  rendered 
his  corporation,  he  must  prove  an  express  contract  of  employment, 
if  the  services  for  which  fie  claims  compensation  are  within  the  line 
and  scope  of  his  duties  as  president  or  director.  To  this  effect  are 
nearly  all  the  cases  cited  in  the  briefs,  and  this  general  principle  is 
admitted  by  the  counsel  of  the  appellee  to  be  correct.  But  if  a 
president  or  director  of  a  corporation  renders  services  to  his  corpora- 
tion which  are  not  within  the  scope  of,  and  are  not  required  of 
him  by,  his  duties  as  president,  or  director,  but  are  such  as  are  prop- 
eriy  to  be  performed  by  an  agent,  broker  or  attorney,  he  may  recover 
compensation  for  such  services  upon  an  implied  promise.  See  Aug* 
A  Ames  on  Corp.,  §  317 ;  Chandhsy  v.  Monmouth  Bank^  1  Green, 
260  ;  Henry  v.  Rutland  <&  Burlington  li.  R.  Co.,  27  Vt.  455  ;  Hall  v. 
VermofU  £  Mass.  R.  R  Co.,  28  id.  408  ;  Jiew  York  <Ss  New 
Haven  R,  R,  Co.  v.  Ketchum,  27  Conn.  181 ;  Evans  v.  City  of  Tren- 
ton, 4  Zabr.  769. 

Agency  for  a  corporation  is  not  required  to  be  shown  by  a  reso- 
lutiun  of  the  board  of  directors  or  other  written  evidence,  but  it 
may  be  inferred  from  facts  and  circumstances.     Union  Bank  v. 
Ridgeiy,  1   H.   &  G.  326 ;  1  Md.   Gh.    Dec.  398 ;  ElysvilU  Man. 
Co.  V.  Okisko  Co.y  5  Md.  159 ;  N.  C,  Railway  Co,  v.  Bastiayiy  15  id. 
601 ;  Bank  of  the  United  States  v.  Dandridge,  12  Wheat  69,  70,  83. 
All  the  prayers  of  the  appellant  asked  instructions  that  the  plaint- 
iff was  not  entitled  to  recover  unless  the  jury  should  find  an  ex- 
press contract  of  employment  of  the  plaintiff  by  the  defendant. 
We  have  shown  that  his  employment  as  the  agent  of  the  defendant 
may  be  inferred  from  facts  and  circumstances,  and  the  appellant's 
prayers  were  therefore  properly  rejected]    There   were  facts  and 
circumstances  in  evidence  from  which  the  jury  were  at  liberty  to 
infer  that  the  appellee  was  employed  by  the  appellant  in  respect  of 
obtaining  a  patent  for  the  lands  in  California,  in  obtaining  the  loan 
in  London,  and  in  procuring  the  surrender  and  cancellation  of  the 
first  mortgage  bonds  of  the  company,  the  accomplishment  of   the 
latter  being  indispensable  to  the  obtension  of  the  loan.     There   is 
eyidenoe  in  the  record  tending  to  prove   that  these  services  wore 
either  authorized  by  the  corporation  previously  to   their  rendition^ 
Vol.  XXXIII  — 34 
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or  were  ratified  by  it  after  they  were  performed,  and  that  they  were 
such  services  as  were  not  required  of  the  appellee  in  the  discharge 
of  his  duties  as  a  director.  All  these  matters  were  left  to  the  finding 
of  the  jury  by  the  instructions  granted  in  the  appellee's  first  and 
second  prayers,  and  if  found  in  his  favor  he  was  entitled  to  recover 
a  reasonable  compensation  for  his  loss  of  time  and  for  services  ren- 
dered.   These  two  prayers  were  therefore  properly  granted. 

The  verdict  was  for  an  amount  in  solido,  and  whether  in  view  of 
the  refusal  of  the  court  to  grant  the  appellee's  third  prayer,  and  in 
the  granting  the  appellant's  sixth,  it  was  for  a  larger  sum  than  it 
ought  to  have  been,  this  court  cannot  inquire.  Finding  no  error  in 
the  rulings  of  court  below,  the  judgment  appealed  from  will  be 
affirmed. 

Judgment  affirmed. 


Marbubo  v.  Cole. 

{49  M<L  408.) 

Deed  —  marriage  —  tenancy  by  entirety 

The  rale  that  a  conveyance  to  Unsband  and  wife  constitates  them  teaanti  by 
the  entirety,  the  survivor  taking  the  whole  estate,  is  not  clianged  by  the 
abolition  of  Joint  tenancies,  nor  by  the  acts  enabling  married  women  to 
acquire  and  hold  property  separate  from  their  husbands.  (See  nate,p,  209.) 


B 


ILL  for  specific   performance.     The   opinion  states  the  point 
The  complainant  had  a  decree  below. 


T.Alexander  Selh,  for  appellants.  The  estate  by  entireties  is 
based  entirely  on  the  common-law  doctrine  of  the  legal  unity  of 
husband  and  wife.  During  the  last  forty  years,  the  unmistakable 
tendency  of  the  legislatures  and  courts  of  the  different  States  has 
been  to  break  away  from  the  old  rule,  and  to  recognize  that  divis- 
ion of  person  and  property,  which,  practically  and  in  reason,  exists 
between  husband  and  wife.  Legislation  in  the  different  States  has 
not  been  uniform  on  this  subject,  and  the  decisions  of  courts  are 
very  conflicting.  We  are  therefore  compelled  to  confine  ourselves 
to  our  own  acts  of  assembly,  and  the  opinions  of  our  own  courts. 
The  true  logical  conclusion  to  be  deduced  from  these  decisions  and 
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acU  of  assembly  is,  that  the  common-law  doctrine  of  the  unity  oi 
hosband  and  wife  is  no  longer  tenable  in  this  State.  If  this  unity 
of  husband  and  wife  is  destroyed,  then  the  deed  created  in  Ann 
Rebecca  Cole  and  Abraham  Cole  a  tenancy  in  common  ;  and  Abra- 
ham Cole's  interest  descended,  at  his  death,  to  his  lieirs-at-law, 
subject  to  his  widow's  dower  right 

J.  T.  Mouon,  R,y  for  appellee. 

Alyxt,  J,  This  is  an  application  by  the  appellee  to  compel  the 
appellanta  to  specifically  perform  a  contract  of  purchase  of  a  house 
and  lot  of  ground  in  the  city  of  Baltimore.  A  pro  forma  decree 
wa«  entered  by  consent  against  the  appellants,  from  which  they 
appeal. 

The  case  is  presented  upon  bill,  answer  and  exhibits  alone ;  and 
the  first  and  principal  question  is,  what  is  the  nature  and  character 
of  the  estate  that  wasconreyed  by  the  deed  of  the  10th  of  July, 
1872,  from  Dallam,  Marine  and  Perkins,  to  Ann  Rebecca  Cole  and 
Abrnham  Cole,  her  husband  ?  Both  in  the  granting  clause  and  the 
habendum  of  the  deed  the  property  is  declared  to  be  to  '*  the  said 
Ann  Rebecca  Cole  and  Abraham  Cole,  her  husband,  their  heii*s  and 
assigns,  in  fee.''  Abraham  Cole  has  since  died,  and  the  appellants 
object  to  taking  the  estate  under  the  contract  with  the  appellee, 
upon  the  ground,  among  others,  that  the  grantees  in  the  deed  just 
cited  took  distinct  moieties,  and  that  consequently,  Ann  Rebecca 
Cole  can  only  convey  the  one  moiety  taken  by  her  under  the  deed, 
and  her  dower  interest  in  the  other  moiety  ;  while  the  contract 
with  the  appellants  requires  her  to  convey,  by  good  and  sufficient 
deed,  the  entire  property  and  estate  free  from  all  incumbrances. 

By  the  common  law  of  England,  which  is  the  law  of  this  State, 
except  where  it  has  been  changed  or  modified  by  statute,  a  convey- 
ance to  husband  and  wife  does  not  constitute  them  joint  tenants, 
nor  are  they  tenants  in  common.  They  are,  in  the  contemplation 
of  the  common  law,  but  one  person,  and  hence  they  take,  not  by 
moieties,  but  the  entirety.  They  are  each  seized  of  the  entirety,  and 
the  sarvivor  takes  the  whole.  As  stated  by  Blackstone,  ^^  husband 
and  wife  being  considered  as  one  person  in  law,  they  cannot  take 
the  estate  by  moieties,  but  both  are  seized  of  the  entirety,  per  toui, 
d  nan  per  my  ;  the  consequence  of  which  is,  that  neither  the  bus* 
band  nor  the  wife  can  dispose  of  any  part  without  the  assent  of 
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the  other,  but  the  whole  must  remain  to  the  survivor."  2  Bl.Com. 
182.  This  has  been  the  doctrine  of  the  common  law  from  an  earlj 
period  of  its  history,  for  we  find  the  principle  as  stated  by  Black- 
stone  laid  down  in  Littleton's  Tenures,  §  291,  from  whence  it  has 
been  almost  literally  transcribed  by  all  subsequent  writers  on  estates. 
Co.  Litt.  187;  2  Cruise's  Dig.  492;  1  Prest  Est.  131-2;  4  Kent's 
Com.  3G2 ;  1  Washb.  Real  Prop.  (4th  ed.)  G72,  and  the  authorities 
there  cited. 

Mr.  Preston,  in  his  work  on  ''Estates,"  vol.  1,  p.  132,  has  said  that 
''where  lands  are  granted  to  husband  and  wife  as  tenants  in  com- 
mon, thereby  treating  them  without  any  respect  to  their  social 
union,  they  will  hold  by  moieties  as  other  distinct  individual  persons 
would  do."  But  even  this  proposition  has  been  strongly  contro- 
verted, and  denied  to  be  supported  by  authority.  Dias  v.  Glover ^  1 
Hoff.  Ch.  71 ;  Stuckey  v.  Keefefa  Eai^rSy  27  Penn.  St.  397.  It  is  not 
necessary,  however,  that  we  should  decide  that  question  in  this  case, 
as  the  deed  does  not  in  terms  convey  the  estate  to  the  grantees  as 
tenants  in  common,  but  simply  to  them  as  husband  and  wife,  and 
their  heirs  in  foe. 

Unless  then  this  long-existing  and  firmly-established  principle  of 
the  common  law,  whereby  the  husband  and  wife  take  seizin  of  the 
entirety,  be  changed  or  modified  by  statute,  it  is  too  clear  for  any 
question  whatever,  that  the  appellee,  having  survived  her  husband, 
has  the  entire  and  absolute  estate  in  the  property,  and  may  sell  and 
convey  it  as  she  may  think  proper.  Has  the  common-law  principle 
been  changed  by  statute? 

The  Code,  art.  49,  §  12,  being  tho  codification  of  the  act  of 
1822,  ch.  1G2,  provides  that  no  instrument  ol  conveyance  shall 
be  construed  to  create  a  joint  tenancy,  unless  it  is  expressly  pro* 
vided  that  the  property  shall  be  held  in  joint  tenancy.  But,  ns  we 
have  seen,  the  estate  conveyed  to  husband  and  wife  in  a  deed  like 
the  one  before  us  is  not  to  them  as  joint  tenants  at  the  common 
law,  and  hence  the  statute  just  referred  to  does  not  affect  or  apply 
to  such  an  estate  as  that  conveyed  to  husband  and  wife.  This  has 
been  expressly  so  held  by  this  court,  in  the  case  of  Craft  v.  WilcoXy 
4  Qill,  504.  Similar  statutes  to  our  own  exist  in  a  large  number 
of  the  States  of  the  Union,  converting  joint  tenancies  at  the  com- 
mon law  into  tenancies  in  common,  except  where  in  the  instrument 
it  is  otherwise  expressly  declared,  and  the  invariable  construction 
has  been  that  they  do  not  apply  to  or  affect  the  peculiar  estate  taken 
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by  husband  and  wife,  under  a  deed  to  them  jointly.  Rogers  t.  Benson, 
5  Johns.  Ch.  431;  Jackson  v.  Stevens,  16  Johns,  110;  Shaw  v. 
Hearsey,  5  Mass.  521 ;  Brotonson  v.  Hull,  16  Vt.  309;  Thornton  v. 
Thornton,  3  Rand.  179  ;  Diver  v.  Diver,  50  Peiin.  St.  106  ;  4  Kent 
Com.  362 ;  1  Bish.  Law  of  Mar.  Women^  §  615,  and  cases  there 
cited.  Nor  do  the  provisions  of  the  Gode^  art.  45,  §§  1  and  2, 
anthorizing  a  married  woman  to  acquire  and  hold  property  as 
therein  provided  to  her  separate  use,  at  all  affect  the  nature  of  the 
estate  conveyed  to  husband  and  wife  by  deed  to  them  jointly.  In 
reference  to  statutes  of  similar  import  in  other  States,  the  courts 
have  expressly  held  that  they  do  not  in  any  manner  affect  the 
nature  of  the  estate,  which,  according  to  the  common  law,  the  hus- 
band and  wife  take  by  a  grant  to  them  jointly;  and  these  decisions 
are  based  npon  principle  and  reasoning  entii-ely  satisfactory  and 
conclasive.  Bates  v.  Seely,  46  Penn.  St,  248 ;  Diver  v.  Diver,  66 
id.  106 ;  Far.  <6  Mer.  Bk.  of  Rochester  v.  Gregory,  49  Barb.  155 ; 
McCurdy  v.  Canning,  64  Penn.  St.  39.  It  follows  therefore  that 
the  common-law  principle  remains  nnaffected  by  statute. 
[Omitting  minor  points,  on  one  of  which] 

Decree  reversed,  and  cause  remanded. 

Reversed  and  remanded. 

KoTB  BT  TBS  BiPOBTKB.—  To  the  Same  effect,  HuJett  r.  JfilaWf  57  Ind.  413 ;  8.  c,  26  Am. 
Rep.  di  ;  and  see  note,  p.  66.  In  Metker  r.  Wright,  75  N.  T.  962,  Daxtvorth,  J.,  said: 

"  At  the  time  of  the  execution  of  the  deed  from  Clarlfna  Smith  to  Samuel  Dally  and 
Cordelia  Daiij,  the  statutes  of  1848  and  1849,  for  the  more  effectual  protection  of  tho 
propertj  of  married  women,  and  those  of  subsequent  years,  1B0O-4&,  concerning  the  rlghtfi 
and  liabilities  of  husband  and  wife,  were  in  force. 

**  Bj  that  of  1848,  chapter  200,  as  amended  In  1849,  chapter  875,  anj  married  female  may 
take  by  crtuit,  etc^  from  any  person  other  than  her  husband  and  hold  to  her  sole  and  sepa- 
rate use  real  and  personal  property  and  any  interest  or  ertate  therein,  and  the  rents,  is- 
sues and  profits  thereof,  in  the  same  manner  and  with  the  like  effect  as  if  she  were  unmar- 
ried .  and  the  same  shall  not  be  subject  to  the  disposal  of  her  husband  nor  be  liable  for  his 
debtsL  It  was  argued,  however,  that  inasmuch  as  an  unmarried  womann  ever  could  con- 
Tey  to  her  husband  —  die  having  none  (TFTittc  v.  Wager^  25  N.  Y.  33S),  or  hold  lands  with 
him  {Oodet  v.  Gtjri,  81  Barb.  814}  and  as  this  statute  in  terms  clothed  the  wife  with  such 
capacity  only  as  an  unmarried  woman  had,  therefore  the  married  woman  could  neither 
convey  to  her  husband  or  hold  lands  as  tenant  in  common  with  him.  But  the  act  of  1860, 
chapter  90,  entitled  *  An  act  concerning  the  rights  and  liabilities  of  husband  and  wife,'  is 
not  open  to  this  criticism.  Without  adverting  to  other  portions  of  it.  It  is  enough  to  call 
attention  to  its  enactment,  *  that  the  property,  both  real  and  personal,  which  comes  to  any 
married  woman  by  grant,  and  the  rents,  issues  and  proceeds  of  all  such  property^  shall, 
notwithstanding  her  marriage,  be  and  remain  her  sole  and  seiMirate  property,  and  shaU 
not  be  subject  to  the  control  or  interference  of  her  husband  or  liable  for  his  debts/  Now 
the  cociT^ance  by  Mrs.  Smith  was  a  grant  to  Cordelia  Daily,  and  none  the  less  so  because 
ff*™»^»  Daily  was  oo-grantee,  and  as  we  have  seen,  except  for  the  marital  relations  be- 
tween them,  th^  would  be,  under  the  common  law  and  statute,  tenants  in  common .  As 
such,  she  would  be  considerMl  severally  seized  of  her  share  ;  thus  having  a  distinct  free* 
hold,  wholly  independent  of  Samuel  Daily  and  in  no  privity  with  him,  she  could  sell  and 
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ooDTej  her  ahare.  Either  ooald  compel  the  other  to  apertitton,  and  each,  irould  be  enti- 
tled to  an  account  from  the  other  for  a  due  share  of  the  rents  and  proflts  of  the  estate. 
There  is  here,  then,  a  grant  of  property,  with  rents,  Issues  and  profits  thereof,  to  a  mar- 
ried woman.  The  common  lawglTes  to  the  co-grantee  all  the  rents,  issues  and  proceeds  of 
the  entire  propertj,  permits  him  to  mortgage  or  even,  sell,  to  the  entire  exclusion  of  the 
other  grantee  during  her  life-time,  and  permits  the  same  to  be  taken  by  his  creditors  to  pay 
his  debts  ~  irimply  because  this  other  grantee  or  co-tenant  is  a  married  woman  and  his 
wife  —  but  the  statute  says,  all  this  shall,  notwithstanding  her  marriage,  be  and  remain 
the  sole  and  separate  property  of  the  married  woman,  and  shall  not  be  subject  to  the  dis- 
posal of  her  husband  or  liable  for  his  debts.  The  case  is  within  the  letter  of  the  statute 
and  within  its  spirit  —  it  is  not  excepted  from  its  provisions.  The  statute  and  the  rule  of 
the  common  law  cannot  stand  together,  and  the  latter  must  give  way.  It  nerer  stood 
upon  truth  or  reason,  but  on  a  fiction.  It  ignored  the  civil  existence  of  the  wife  and 
merged  it  with  all  her  rights  in  that  of  her  husband,  and  can  be  sustained,  if  at  all,  by  only 
an  idle  and  unprofitable  refinement.  Under  the  statutes  the  interests  of  the  hneband  and 
wife  in  property  are  no  longer  identical,  but  separate  and  independent. 

"  In  the  case  of  MaUe9on  v.  N,  T,  Central  Ratlrwtd  Oompany,  tt  Baib.  978,  Judge  MrL- 
/  j»,  deUTering  the  opinion  of  the  General  Term,  says :  '  The  husband  and  the  wife  are  for 
fill  legal  purposes  no  longer  one  person.*  And  the  construction  which  led  to  this  general 
nbservatlon  has  been  applied  in  so  many  cases  that  the  conclusion  airived  at  in  the  case 
\  lefore  us  may  be  deemed  well  supported  by  authority. 

"In  Power  t.  LeeUr,  1«  How.  Pr.  41S ;  s.  o.  on  appeal,  S8 N.  T.  SW,  the  case  disclosed 
.1  bond  secured  by  mortgage  upon  certain  real  estate  given  by  an  unmarried  man  to  astai- 
,  ;le  woman.  The  parties  afterward  became  husband  and  wife,  and  together  executed  a 
Qortgage  to  one  Lester,  upon  the  same  and  other  premises.  In  an  action  to  foreclose  the 
\nt  mortgage  the  last  mortgagee  claimed  (1)  that  the  marriage  of  the  plaintiff  to  the  de- 
-  endant  exttngulshed  the  debt  secured  by  the  bond  and  mortgage,  and  (2)  that  the  wife 
iNMild  not  sue  the  husband  on  the  bond  and  consequently  could  not  maintain  an  action  to 
oredose  the  mortgage,  but  the  trial  court  held  that  *  the  statute  (of  1848)  TirtuaOy  repeals 
I  he  common-law  rule.*  17  How.  Fr.  415,  416.  And  this  court  in  opinions  delivered  by 
fudges  JAins,  Oohstook  and  Damo,  afllrmed  the  judgment  rendered  by  the  Special  Term 
'  -  Judge  Jambs  saying  :  *  It  was  a  general  rule  of  the  common  law  that  when  a  man  mar- 
tfled  a  woman  to  whom  he  was  indebted,  the  debt  was  thereby  released,  •  •  •  beosase 
linsband  and  wife  make  but  one  person  in  law,  which  unity  of  persons  disabled  the  wife 
Iromsuing  the  husband  *  ^In  this  State,  the  Code  and  the  acts  of  1S4S  and  1819  have 
l«mpletely  swept  away  the  common-law  rule  which  gave  the  husband  rights  in  and  control 
liver  the  property  of  the  wife.*  Marriage  no  longer  operates  upon  the  property,  but  only 
upon  the  person.  It  will  be  seen  that  although  the  statute  does  not  in  terms  abrogate  the 
common-law  rule  referred  to,  yet  the  court  held  that  It  *  makes  no  distinction  in  favor  of 
the  husband,*  and  that  there  was  notliing  in  the  language  of  the  statute  or  its  general  poUcy 
which  would  justify  the  discrimination  suggested.  The  questions  presented  were  veiy  folty 
considered  In  the  case  cited,  in  the  Supreme  Gourt  and  in  this  court,  and  the  oon<^nrian 
reached  in  the  case  before  ua  is  only  a  little  further  on  in  the  same  road.  Many  recent 
decisions  by  this  court  are  in  the  same  spirit  and  to  the  same  end,  and  seem  to  render  a 
further  discussion  unnecessary.  Ballin  v.  DWaye^  87  N.  Y.  85  ;  Bodine  v.  KQUen,  53  id. 
tt3  ;  Rtnoe  v.  Smith,  45  id.  S30 ;  Batun  v.  MvUen,  47  id.  577;  Cathman  v.  Henry,  7S  id. 
108 :  s.  c,  31  Am.  Rep.  487. 

"  The  various  cases  cited  by  the  learned  counsel  for  the  respondent,  in  support  of  the 
decision  of  the  court  below,  have  not  been  overlooked.  Those  eariier  than  the  statutea 
referred  to  have  no  application  if  the  rule  of  the  common  law  has  been  changed  by  legie- 
lation.  ISnrcM  v.  Torrey,  14  N.  Y.  480,  was,  it  is  true,  decided  in  18S6,  and  the  effect  of  a 
uonveyance  to  husband  and  wi^e  was  considered.  The  court  reasserted  the  doctrine  of 
the  common  law,  holding  that  the  grantees  were  seized,  not  as  joint  tenants  or  tenants  In 
\x>mmon,  but  of  the  entirety  ;  both  judges,  however,  who  delivered  opinions  (Hubbabd,  p. 
133;  Demo,  p.  488),  were  careful  to  state  *  that  the  case  is  not  influenced  by  the  acts  of 
1848, 1849,  for  the  protection  of  the  property  of  married  women,  /or  the  ermneyanes  wen 
f  node  prior  to  the  fsnt  of  them  aete,*  The  decision  itself  was  rendered  before  the  set  of 
*880,  which  I  have  cited.    Goekt  v.  (Tori,  81  Barb.  818,  was  at  Special  Tenn and  can  hardly 


APRIL  TERM,  1878.  27] 

Hill  ▼,  Hill. 


be  oooalderad  m  an  •nthorily  upon  the  point  now  before  ug.  The  action  was  to  diarge 
Tnw^'^  n'^  -^f.  T  n  1  r  rn  "i*r"  **"■**  ^wi»«>i»^^»  to  pay  rent,  and  the  learned  oouit,  without 
any  dtecoHlon  of  tlieral^ect^  diamiased  the  question  by  saying  *the  acts  of  1848  and  1649 
are  not  intcoded  to  enable  married  women  to  take  and  hold  property  jointly  with  their 
but  to  take  and  hold  and  dispose  of  propefty  OS  i/ tliev  had  tiohusbcnub.'  This 
followed  in  Farmtn  and  Mechanim*  Bank  ▼.  Oreoory.  ^Bart>  148,  and  accepted 
as  antboiity  without  discussion.  In  1871  the  same  question  was  presented  in  the  case  of 
MOUr  T.  Utter,  9  Abb.  Pr.  (N.  8.)  444,  and  the  eases  abore  cited  were  submitted  to  and 
foDowed  as  controlling  the  court  at  Spedai  Term ;  but  except  for  these  dedsions,  it  is 
plain  the  eooxi  would  have  held  differently,  for  the  learned  Judge  says :  *I  was  inclined  to 
the  opinion  that  by  these  acts  a  married  woman  was  enabled  to  take  and  hold  real  prop- 
erty or  any  Interest  or  estate  therein  the  same  as  if  unmanied,  which  would  include  the 
rli^t  to  take  and  hold  under  a  deed  to  her  and  another  person,  and  that  other  person 
nii^be]ierhusband,andtliat8hewasby  them  released  from  all  the  comxnon-law  rules 
in  regaid  thereto,  and  that  under  a  deed  to  husband  and  wife  by  Tirtue  of  the  statute^  they 
wooid  become  tenants  in  common  the  same  as  other  penons.* 

**  In  BBOCh  T.  HoBMer,  8  Hun,  610,  the  same  question  was  before  the  court  and  veiy 
sumBBarQy  disposed  of  liy  a  divided  court,  the  majoiityt  hy  GzLamT,  J.,  ssying :  *11iese 
statotes  operate  only  upon  property  which  is  ezchislTely  the  wife*s,  and  were  not  intended 
to  destroy  the  legal  unity  of  husband  and  wife,  or  to  change  the  rule  of  the  common  law 
governing  the  effect  of  conveyances  to  them  Jointly,*  and  citing  the  cases  of  Oodet  v.  OorU 
Formsrs*  Bonk  v.Gpegon^,  above  refeiTed  to,  and  jywmonv.  Barter,  8  TUslast 

ease  was  decided  by  the  Supreme  Court  of  the  Third  Uepartment,  on  thestrength  of  Goe- 
kt  T.  Oorf.  and  F.  A  M,  Nai,  Bk  t.  GrenoriA  the  court  saying :  'The  question  now  raised 
be  considered  res  (ulfiidleatd.*  It  will  be  seen  then  that  so  ftu*  as  authority  goes  it  all 
upon  the  8pedal  Term  case  of  Ooslet  V.  Oor(.  I  have  been  able  to  And  no  reason  for 
itaanppoii. 

•«  If  tlris  view  Is  correct,  then  by  the  deed  from  caartesaSmith  to Oordella  Daflty  and  8am. 
uel  Daily,  each  became  tenant  in  common  with  the  other,  and  as  such  each  had  a  valuable 
Interest  which  could  be  conveyed,  and  therefore  the  deed  from  Samuel  Daily  to  Cordelia 
VtJB^  did  convey  an  estate  or  Interest  of  value,  and  supports  as  by  a  good  and  valnabto 
fwiilwaHon  the  mortgage,  unless  by  the  same  rule  of  the  common  law  the  deed  la 
wholly  Invalid  by  reason  of  the  marital  relation  existing  between  the  parties.^ 

Two  other  judges  concurred,  but  the  esse  was  dedded  on  another  point. 


Hill  v.  Hill. 

(48]ld.4fi0.) 

Marria(f€ —  ditoree — cuttady  of  ckUd  —  tettamentary  gwvrdian^  aeeeu, 

A  decree  of  dirorce  gaye  the  castody  of  the  infant  dilld  of  the  parties  to  the 
father,  aabjeet  to  ^e  mother's  riglit  of  aecese  in  a  spedfied  manner.  ffM^ 
that  the  fatlier  might  appoint  a  testamentary  guardian,  bat  this  conld  not 
cat  off  the  mother's  right  of  access,  to  be  regulated  by  the  court. 

BILL  to  revive  a  decree  in  divorce  and  for  custody  of  or  access 
to  infant  child.    The  opinion  states  the  case.    The  bill  was 
dismissed  below. 
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Matthew  H.  Carpenter,  for  appellant. 
Bernard  Carter,  for  appellee. 

Bartol,  G.  J.  Upon  the  bill  of  complaint  of  the  late  Richard  M. 
Hill  against  his  wife,  Catharine  O.  Hill,  charging  her  with  adalter}^ 
a  decree  was  passed  by  the  Circuit  Court  of  Prince  George's  conn tj 
on  the  5th  day  of  August,  1875,  granting  him  a  divore,  a  vinculo, 
from  his  said  wife.  The  decree  directed  ''  that  the  care,  custody 
and  control  of  Bessie  Hill,  the  daughter  of  said  complainant  and 
defendant,  an  infant,  be  and  is  hereby  committed  to  the  complainant, 
Richard  M.  Hill,  until  the  further  order  of  the  court  in  the  premises, 
and  that  the  defendant,  Catharine  G.  Hill,  be  permitted  by  said 
complainant  to  have  access  to,  and  visit  said  Bessie  Hill,  her 
daughter,  twice  during  each  year,  at  such  times  as  said  defendant 
shall  designate,  and  at  such  place  or  places  as  shall  afford  said 
defendant  reasonable  opportunity  and  facility  for  making  such 
visits." 

By  an  arrangement  between  the  parents,  it  was  agreed  that  the 
visits  of  the  mother  to  the  child  should  include  the  17th  day  of 
July,  the  birthday  of  the  child,  and  the  Christmas  holidays,  in  each 
year,  and  in  pursuance  of  this  arrangement  the  mother  was  per* 
mitted  to  have  the  child  for  two  days  about  Christmas,  in  1875,  at 
a  hotel  in  Springfield,  Massachusetts,  where  her  father,  an  officer 
in  the  army,  was  then  stationed. 

Richard  M.  Hill  died  on  the  25th  day  of-  March,  1876,  at  Spring- 
field, leaving  his  last  will  and  testament,  by  which  he  devised  and 
bequeathed  all  his  estate  and  property  to  his  daughter,  Bessie  Hill, 
and  his  sister,  Ellen  A.  Hill,  equally,  and  appointed  his  sister,  Ellen 
A.  Hill,  the  appellee,  sole  guardian  of  his  daughter,  Bessie  Hill, 
who  duly  qualified  as  such  guardian,  and  has  ever  since  had  chai^ 
and  custody  of  said  infant. 

On  the  10th  of  January,  1877,  the  appellant  filed  her  bill  of 
complaint  in  this  case  against  the  appellee,  alleging  the  facts  here- 
inbefore stated,  and  further  alleging  that  the  appellee  was  aware  of 
the  terms  of  the  decree,  and  of  the  arrangement  between  the  par- 
ties as  to  the  times  of  visitation  by  the  appellant,  and  that  the 
appellee,  notwithstanding  the  terms  of  the  decree  in  that  behalf, 
refuses  to  allow  to  the  appellant  all  access  to  her  child,  and  haa 
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informed  the  appellant  of  her  intention  to  deny  such  aooess  in  the 
fntnrc. 

The  bill  prays  a  revival  of  the  proceedings  and  decree  in  the 
divorce  case,  and  alternative  relief  as  follows : 

Ist  That  the  appellant  have  custody  of  the  child,  and  2d,  if 
that  cannot  be  obtained,  then  that  the  provisions  of  the  decree, 
McnriDg  her  access  to  and  right  to  visit  with  her  child,  may  be  en- 
forced against  the  appellee,  and  for  general  relief. 

The  answer  admits  the  material  allegations  of  the  bill  and  fur- 
ther admits  "  that  the  respondent  has,  through  her  counsel,  in- 
formed the  complainant  that  she  will  not  allow  her  to  have  access 
to,  or  visit  said  Bessie,  and  that  she  means  to  adhere  to  this  deter- 
mination, unless  she  is  compelled  by  the  peremptory  order  of  a 
court  having  proper  jurisdiction  in  the  premises  to  recede  from  it," 
and  assigns  her  reasons  for  such  refusal.  The  answer  further  de- 
nies the  jurisdiction  of  the  court  to  pass  any  of  the  orders  and 
decree  prayed  for,  and  protests  that  if  the  court  had  such  jurisdic- 
tion, all  proper  considerations  forbid  its  exercise. 

The  cause  was  submitted  upon  the  bill  and  answer,  and  certain 
affidavits  filed  by  the  appellant;  and  the  present  appeal  is  taken 
from  the  decree  of  the  Circuit  Court  dismissing  the  bill. 

It  is  contended  on  the  part  of  the  appellee  that  the  appellant 
has  no  standing  in  court  entitling  her  to  maintain  a  bill  of  revivor. 

On  this  question  we  entertain  no  doubt.  Though  she  was  a  de- 
fendant in  the  cause  and  the  decree  was  against  her,  it  is  evident 
fihe  has  rights  and  interests  under  the  decree  which  entitle  her  to 
have  the  same  reviewed.  The  terms  and  provisions  of  the  decree 
above  recited  secured  to  her  the  most  precious  and  important  right 
and  privilege  of  having  access  to,  and  visiting  her  child.  This 
right  being  now  denied  can  be  secured  to  her  and  enforced  only  by 
a  proceeding  of  this  kind,  whereby  the  decree  in  this  respect- may 
be  executed  in  her  favor. 

In  2  Daniell's  Ch.  PI.  and  Pr.  1617,  the  rule  on  this  subject  is 
thus  stated,  "  Attempts  have  been  made  to  limit  the  right  of  a  de- 
fendant to  revive  to  cases  in  which  there  has  been  a  decree  for  an 
account,  in  support  of  which  a  dictum  of  Lord  Ha.rdwicke  in  an 
anonymous  case  in  Atkins  has  been  relied  upon  ;  but  it  seems  to 
be  now  held,  that  it  is  not  in  cases  of  account  only  that  a  defendant 
can  revive,  but  that  he  may  do  so  whenever  he  has  an  interest." 
And  in  Story's  Eq.  PI.,  §372,  the  author,  after  referring  to  the 
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decision  of  Lord  Uardwicke,  says: ''  But  the  principle  has  been,  bj 
subsequent  decisions,  extended  to  every  case  in  which  the  defendant 
can  derive  a  benefit  from  the  further  proceedings." 

The  right  of  the  appellant  to  institute  this  suit  being  clear,  we 
are  next  to  consider  the  extent  and  nature  of  relief  to  which  she  is 
entitled. 

And  first,  as  to  the  custody  of  the  child.  By  the  decree  the  cus- 
tody of  the  child  was  confided  to  the  father,  and  he  by  his  last  will 
appointed  his  sister,  the  appellee,  to  bo  sole  guardian  of  his  daughter, 
expressing  )iis  trust  that  the  guardian  thus  appointed  '*  may  be  able 
in  all  things  to  fill  a  mother's  part  by  her.''  There  is  nothing  in 
the  record  to  show  that  this  trust  is  not  faithfully  performed,  or 
any  ground  for  supposing  that  the  guardian  is  not,  in  all  respects, 
a  competent  and  suitable  person  to  have  the  care  and  custody  of  the 
child.  Had  Mr.  Hill  the  power  to  appoint  a  testamentary  guard- 
ian? 

The  statute  12  Charles  2,  ch.  24,  which  is  in  force  in  this  State, 
confers  upon  the  father  the  power  of  disposing  by  last  will  and 
testament  of  the  custody  and  tuition  of  his  minor  child.  Was  the 
operation  of  this  statute  suspended,  and  the  power  of  Mr.  Hill  to 
appoint  a  testamentary  guardian  for  his  daughter,  taken  away  by 
.the  provisions  of  the  Code,  art.  16,  §  26,  and  the  exercise  by  the 
court  of  the  jurisdiction  thereby  conferred  ?  The  Code  provides 
that  in  all  cases  where  a  divorce  is  decreed,  **  the  court  shall  have 
power  to  order  and  direct  who  shall  have  the  guardianship  and  cus- 
tody of  the  children." 

The  argument  on  the  part  of  the  appellant  is,  that  the  parents 
having  been  divorced  by  the  decree,  the  child  became  the  ward  of 
the  court,  and  the  right  of  the  father  to  appoint  a  guardian  by  last 
will  no  longer  existed.  We  do  not  entertain  this  opinion.  The  act  of 
12  Charles  2  before  referred  to  has  the  same  force  and  efFect  as  if 
it  had  been  enacted  by  the  legislature,  it  forms  a  part  of  the  statute 
law  of  the  State,  and  must  be  construed  in  connection  with  the 
subsequent  legislation  prescribing  the  powers  of  the  court  in  cases 
of  divorce  to  have  and  exercise  supervision  over  the  children  of  the 
separated  parents,  and  to  order  and  direct  who  shall  have  the  custody 
and  guardianship  of  them.  It  is  very  clear  that  cases  may  arise  in 
which,  by  the  exercise  of  this  jurisdiction,  the  power  of  tlie  father 
to  appoint  a  testamentary  guardian  would  be  entirely  suspended  or 
taken  away ;  as  in  the  case  where  by  the  decree  the  custody  of  the 
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children  is  given  to  the  mother.  In  such  a  case  it  could  not  be 
maintained  that  the  father  would  have  the  power  by  last  will  to 
appoint  some  other  person  guardian,  and  that  the  person  so  ap- 
pointed would  be  entitled  to  the  custody  of  the  children,  or  could 
deprire  the  mother  of  their  custody,  and  thus  interfere  with  the 
jurisdiction  of  the  court  and  defeat  and  annul  its  decree. 

But  in  this  case  the  court  has  directed  that  as  between  the  par- 
ties litigant  the  father  should  have  the  care  and  custody  of  the  child, 
**  until  the  further  order  of  the  court,''  or  in  other  words,  placed 
the  child  in  the  custody  of  the  party  who  is  at  the  common  law  the 
guardian  by  nature.  In  such  case  we  see  no  good  reason  why  he 
had  not  the  power  to  appoint  a  testamentary  guardian,  construing 
together  the  statute  of  Charles,  and  the  provisions  of  the  Code,  as 
in  pari  maUria  they  must  both  have  operation  and  effect  as  far  as 
piBcticable,  and  are  consistent  with  each  other. 

In  our  jadgmont,  the  effect  of  the  decree  was  not  to  take  away 
the  power  of  Mr.  Hill,  the  father,  to  appoint  a  testamentary  guard- 
ian ;  but  while  this  power  continued,  it  could  be  exercised  only  in 
subordination  to  the  power  and  authority  conferred  on  the  court  to 
supervise  and  direct  who  should  have  the  guardianship  and  custody, 
and  which  was  expressly  reserved  by  the  terms  of  the  decree* 
The  authority  and  rights  of  the  testamentary  guardian,  as  to  the  cus- 
tody of  the  child,  are  held  in  subordination  to  the  power  of  the 
court,  in  the  same  manner  as  they  were  held  by  Mr.  Hill  in  his  life- 
time. 

We  do  not,  therefore,  doubt  or  question  the  jurisdiction  and 
power  of  the  court  to  modify  or  change  the  previous  order  or  de- 
cree in  this  respect,  and  in  its  discretion  to  change  the  custodian 
of  the  child,  and  place  her  in  the  care  and  custody  of  some  other 
person.     This  power  belongs  to  the  court  in  the  exercise  of  its 
jarisdiction  under  the  article  of  the  Code  before  referred  to.    It  is 
unnecessary,  however,  to  discuss  this  question  further  in  the  present 
case,  becaose  there  is  no  good  reason  or  cause  showu  to  justify  us 
in  removing  the  child  from  the  care  and  custody  of  the  appellee,  to 
whom  she  was  confided  by  her  late  father,  and  who,  as  we  have 
before  said,  appears  to  be  in  all  respects  a  suitable  person  to  have 
the  care  and  custody  of  the  child. 

After  the  fullest  and  most  careful  consideration  of  the  subject 
and  of  all  the  facts  and  circumstances  of  the  case  as  disclosed  in 


2^6  MARYLAND. 


Hill  V.  Hill. 


the  record^  we  do  not  think  the  child  ought  to  be  taken  from  the 
eastody  of  the  appellee  and  placed  in  that  of  the  appellant 

Without  entering  at  length  into  a  statement  of  the  reasons  which 
control  oar  jadgmeut  and  discretion  3d  this  respect,  we  think  the 
welfare  of  the  child,  which  is  the  paramount  consideration,  will  be 
best  promoted  by  leaving  her  in  the  care  of  the  appellee,  and  are  of 
opinion  the  Circuit  Court  was  right  in  refusing  to  grant  the  prayer 
of  the  bill  in  that  respect.  But  we  do  not  concur  in  the  conclusioD 
reached  by  the  Circuit  Court  that  the  appellant  ought  to  be  denied 
all  right  of  access  to  her  child.  This  privilege  was  given  to  her  bj 
the  original  decree,  passed  by  a  court  having  before  it  all  the  facte 
as  disclosed  in  the  proceedings  for  divorce  ;  nothing  has  since  oc- 
curred, so  far  as  appears  in  the  record,  to  require  or  to  justify  an; 
modification  of  the  decree  in  this  respect. 

We  do  not  think  that  any  sufficient  reasons  are  assigned  in  the 
appellee's  answer  for  now  refusing  to  the  mother  of  the  child  the 
same  privilege  accorded  to  her  by  the  original  decree. 

In  determining  this  question,  the  main  and  paramount  consider- 
ation is  the  happiness  and  welfare  of  the  child,  but  incur  judgment 
this  will  not  be  in  any  manner  impaired  or  endangered  by  i)ennit- 
ting  her  mother  to  have  access  to  her,  at  suitable  and  convenient 
times  and  places,  and  under  reasonable  safeguards. 

While  the  welfare  of  the  child  is  certainly  the  primary  object  to 
be  attained,  and  is  not  to  be  sacrificed  or  placed  in  jeopardy,  in 
dealing  with  a  question  of  this  kind  it  seems  to  us  there  are  other 
considerations  not  to  bo  lost  sight  of.  Some  regard  must  be  had 
for  the  tender  relation  which  the  appellant  bears  to  her  child.  We 
cannot  divesfc  ourselves  of  the  feelings  of  our  common  humanity, 
and  ought  not,  if  we  could,  wholly  to  disregard  the  natural  claims 
upon  our  consideration  of  the  mother's  affection  for  her  offspring. 

In  this  case,  whatever  may  have  been  her  former  transgressioo, 
there  is  no  evidence  in  the  record  that  she  is  leading  a  wicked  ot 
disreputable  life;  on  the  contrary,  her  associations  are  with  respects* 
Me  people.  Her  home  is  in  the  house  of  her  father,  Gen'l  Ram- 
say, a  highly  esteemed  citizen  of  Washington.  She  is  a  member  oi 
his  family,  which  consists  of  her  father,  mother  and  two  sisters, 
all  worthy  and  estimable  persons,  occupying  a  high  social  posi- 
tion. 

Under  these  circumstances  it  seems  to  us  that  the  apprehensions 
•n  the  part  of  the  appellee,  that  her  ward,  now  a  child  about  eight 
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years  of  age,  could  be  in  any  manner  injured,  or  her  welfare  and 
happiness  endangered  by  allowing  her  mother  access  to  her,  are  not 
well  founded.  These  apprehensions  doubtless  haTe  their  origin  in 
the  aflFectionate  interest  the  appellee  feels  for  the  child,  but  in  our 
opinion  they  are  not  justified  by  any  thing  in  the  record.  To  th^ 
mother  this  is  a  privilege  of  the  dearest  and  most  precious  kind,- 
and  we  think  would  neither  harm  the  child  nor  interfere  with  the 
just  rights  of  the  appellee,  or  tend  to  undermine  or  destroy  her 
rightful  authority  and  influence  over  her  ward. 

For  the  reasons  stated,  we  are  of  the  opinion  there  was  error  itt^ 
the  decree  of  the  Circuit  Court  dismissing  the  bill  It  ought  to 
have  been  retained,  and  a  decree  passed  reviving  the  decree  of 
August  5, 1875,  which  has  abated  by  the  death  of  Richard  M.  Hill, 
and  directing  that  the  appellant  have  the  same  privilege  of  access 
to  her  daughter,  Bessie  Hill,  which  was  secured  to  her  by  the  original 
decree. 

To  that  end  the  decree  of  the  Circuit  Court  from  which  this  ap- 
peal was  taken  will  be  reversed,  and  the  cause  remanded. 

It  is  left  to  the  judgment  and  discretion  of  the  Circuit  Court  to 
prescribe  in  its  decree,  if  it  shall  be  deemed  expedient,  the  times 
and  places  when  and  where  such  access  shall  be  allowed.  Of  course 
it  will  be  competent  for  the  Circuit  Court  at  any  time  hereafter, 
when  from  a  change  of  circumstances,  or  from  other  cause,  they 
ihall  consider  it  proper,  in  their  discretion,  to  alter  or  modify  their 
decree  in  this  respect 

Decree  reversed,  and  cause  remanded. 


Decree  reversed. 


Nolan  y.  Trabeb. 

m  Md.  400.) 

Sander  —  werd$  imputing  to  wife  crime  eommiUed  Jointly  with  her  husband, 

an  action  of  slander  will  lie  for  words  impnting  to  a  wife  the  commission  of  a 
felonj  jointlj  with  her  husband,  bat  not  in  his  presence. 

8LA.NDER.    Action  by  Nolan  and  wife,  for  the  following  words: 
''Tliose  damned  Irish  people,  the  Nolans,  set  it  on   fire," 
neaning  a  certain  stable ;  and  **  they  have  been  waiting  for  a 
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favorable  windy  night  to  set  it  on  fire."    The  defendant  had  judg- 
ment below. 

R.  Emmett  Jones  and  W,  Shepard  Bryan,  for  appellants. 

if.  Starr  Weil  and  Bernard  Carter,  for  appellee.  In  order  to 
sustain  this  action  (no  special  damage  being  alleged),  the  words 
alleged  to  have  been  used  must  impute  a  cnme  to  the  plaintiff, 
Bridget,  for  which  she  could  have  been  convicted  and  punished 
with  corporal  punishment.  Dorsey  v.  Whipps,  8  0111.  462;  Waga- 
man  v.  Byers,  17  Md.  184. 

The  language  alleged  in  the  declaration  to  have  been  used  most 
he  prima  facie  actionable;  that  is,  it  must  naturally  and /i^r  m 
impute  to  the  plaintiff,  Bridget,  a  crime  for  which  she  could  have 
been  convicted  and  punished  with  corporal  punishment. 

If  thoprima  facie  import  of  the  language  alleged  to  have  been 
used  does  not  impute  a  crime  to  the  plaintiff,  Bridget,  for  which 
she  could  have  been  convicted  and  punished,  then,  unless  there  is 
suflBcient  in  the  colloquium  to  change  this  prima  facie  import  and 
to  show  that  the  language  as  used  did  impute  such  crime,  the  action 
cannot  be  maintained.  Jones  v.  ffungerford,  4  G.  &  J.  402 ;  Waga- 
man  v.  Byers^  17  Md.  184 ;  Dorsey  v.   Whipps,  8  Gill,  462. 

The  language  charged  in  the  first  count  (the  other  count  is  out 
of  the  case)  did  not,  according  to  its  primu facie  import,  as  inter- 
preted by  the  decisions  just  cited,  impute  to  the  plaintiff,  Bridget, 
any  crime  for  which  she  could  have  been  convicted  and  punished 
with  corporal  punishment. 

The  charge,  as  alleged,  was  that  the  plaintiffs  (husband  and  wife) 
had  jointly,  together,  and  as  one  act,  set  fire  to  the  stable,  in  accord- 
ance with  a  preconceived  concerted  plan. 

Now  it  is  settled  that  if  a  wife  act  in  company  with  her  husband 
in  the  commission  of  any  felony  (other  than  treason  or  homicide), 
it  is  at  least  a  prima  facie  presumption  (and  according  to  some 
authorities,  a  conclusive  presumption),  that  she  acted  under  bis 
coercion,  and  consequently  she  cannot  lie  convicted  of  any  crime  in 
so  acting.  1  Orecnl.  Ev.,  §28 ;  3  id.,  §  7,  and  notes;  1  Bnssell  on 
Crimes,  33,  41 ;  Bash  v.  Sommer,  20  Pcnn.  St  162. 

Whatever  is  done  in  the  company  of  the  husband  the  law  oon« 
strues  a  coercion.     1  Russell  on  Grimes,  33. 

Even  if  it  be  only  ti  prima  facte  presumption  that  the  wife  who 
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acts  with  her  hasband  does  so  by  coercion,  yet,  as  according  to  the 
authorities  previously  cited,  the  words  charged  must  he  prima  facie 
actionable,  that  is,  must  naturally  and  per  se  impute  a  crime  to  the 
plaintiff,  it  follows,  that  as  the  plaintiff,  Bridget,  was  only  charged 
with  acting  jointly  with  her  husband,  and  therefore  in  his  company 
or  presence,  it  was  a  charge  which,  so  far  from  prima  fade  and  per 
M  imputing  to  her  a  crime  for  which  she  could  be  convicted,  prima 
fade  was  one  on  which  she  could  not  be  convicted. 

Bowie,  J.  This  appeal  involves  the  right  of  a  wife  to  an  action 
for  slanderous  words  imputing  to  her  a  crime  committed  by  her 
jointly  with  her  husband.  The  common  law,  assuming  that  the  free 
agency  of  a  married  woman  is  merged  in  the  dominion  of  her  hus- 
band, presumes  that  if  a  wife  act  in  company  with  her  husband  in 
the  commission  of  a  felony,  other  than  treason  or  homicide,  she  acts 
under  his  coercion  and  consequently  without  any  guilty  intent 

Sir  William  Blackstokb  said  this  doctrine  was  at  least  a  thou« 
sand  years  old  in  England,  being  found  among  the  laws  of  King 
Ina,  the  West  Saxon. 

Hence,  words  which  charged  the  wife  with  crimes  in  the  presence 
of  her  husband,  or  jointly  with  him,  imputed  no  act  for  which  she 
would  be  criminally  liable,  and  therefore  constituted  no  slander, 
and  were  not  actionable  according  to  the  earlier  authorities. 

An  eminent  jurist  in  a  recent  work  says,  this  presumption  may 
now  be  rebutted  by  positive  proof  that  the  woman  acted  as  a  free 
agent ;  and  in  one  case  that  was  much  discussed  the  Irish  judges 
appear  to  have  considered  that  such  positive  proof  was  not  required, 
but  that  the  question  was  always  one  to  be  determined  by  the  jury 
on  the  evidence  submitted  to  them.  Bex  v.  Staplelon,  1  Jebb.  G. 
C.  93  ;  Taylor's  Law  of  Ev.  p.  191  (6th  ed.). 

The  relation  of  husband  and  wife,  however  absolute  in  the  past, 
no  longer  implies  such  subserviency  of  the  latter  as  to  make  her  the 
slave  of  her  husband. 

By  gradual  modifications  of  the  common  law,  the  wife  has  become 
in  a  great  measure  the  peer  of  the  husband  in  the  control  of  her 
property  and  person,  enjoying  exemptions  and  privileges  which 
raise  her  above  all  suspicion  of  moral  constraint,  except  in  rare 
instances.  The  legal  status  of  the  wife,  although  legally  inferior 
in  respect  of  the  ^/im  dieponendi  ^  of  some  species  of  property,  and 
sabjection  to  marital  rights,  is  yet  so  elevated  as  to  protect  her  from 
•11  neoessity  of  compliance  with   the  husband's  will  in  matters 
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^'mala  in  se^"  The  better  op^Ki^o!!  would  seem  to  be  that  the  pre* 
sumption  of  coei*eion  by  the  husband,  iu  case  of  indictment  or 
prosecutions  against  husb^iid  and  wife  jointly,  is  only  prima  facie^ 
subject  to  be  controlled  h«'  evidence  that  the  wife  intervened  volun- 
tarily and  not  by  comp>«'Bion.  Rex  v.  Htighes^  2  Lewin's  C.  C.  229  ; 
JUx  V.  Pollard,  8  C  h  P.  553  ;  Rex  v.  StapUton,  1  Jebb.  C.  0.  63  ; 
1  Greenl.  Ev.,  §  /%.  riote  5  ;  3  id.,  §  7. 

The  first  count  o{  the  plaintiffs'  narr,  alleged  that  the  defendant 
oharged  the  app^'^/lant,  Bridget  Nolan,  with  an  offense  for  which 
she  was  liable  V)  be  prosecuted  and  punished  criminally,  if  found 
guilty.  It  'lo'^  not  charge  that  the  act  was  done  by  the  husband 
%nd  wife  iu  the  presence  of  each  other. 

[Omittin;;  minor  points.] 

^^^p/nmi  reversed  and  new  trial  awarded. 

Judgmeni 


Franklin  Coal  Co.  y.  McMillan. 

(49  Md.  549.) 

Damagei  —  7M€Uure  of,  in  action  for  mining  coaL 

In  an  action  of  damages  for  mining  and  carrjing  ooal,  the  meaaan  of  damagM 
ia  the  valne  of  the  coal  when  fint  flevered  from  the  bed,  allowing  nothing 
for  the  expense  of  digging ;  and  if  tlie  trespass  was  not  unintentional,  ex- 
emplary damages  may  be  added.    (See  note,  p,  3830 

ACTION  of  trespass  in  the  case.    The  opinion  sufficiently  states 
the  point.     The  plaintiff  had  judgment  below. 

Arthur  W.  Machen  and  Orville  ffortoitz,  for  appellant. 

8.  A,  Cox,  William  Walsh  and  Thomas  J.  NcKaig,  for  appellees. 

Bartol,  C.  J.  [omitting  other  points. j  Upon  the  question  of 
the  measure  of  damages,  a  majority  of  the  court  think  there  was 
no  error  in  the  rulings  of  the  Circuit  Court,  and  that  they  ought 
to  be  affirmed. 

The  evidence  in  the  case  proves  that  the  agents,  while  engaged 
in  mining  coal  upon  its  own  land,  lying  contiguous  to  that  of  the 
plaintiffs,  extended  their  mining  operations  beyond  the  limits  of  its 
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owD  land  into  that  of  the  plaintiffs,  and  removed  therefrom  aqnan- 
titj  of  coaly  and  this  suit  was  brought  to  recover  damages  for  the 
trespass.  The  form  of  action  is  in  case,  brought  by  parties  enti- 
tled to  the  reversion  in  the  land  upon  which  the  trespass  was  com- 
mitted ;  but  in  our  judgment,  so  far  as  the  question  arises  in  the 
present  case,  the  rule  regulating  the  measure  of  damages  is  the 
same  as  if  the  suit  were  in  trespass  by  parties  owning  the  fee,  and 
entitled  to  the  immediate  possession. 

No  valid  objection  can  be  made  to  the  granting  of  the  eleventh 
and  twelfth  prayers  of  the  plaintiffs,  and  we  do  not  understand  the 
appellants  as  complaining  of  them.  They  are  identical  with  the 
instructions  affirmed  by  this  court  in  Barton  Coal  Co.  v.  Cox^  39 
Md.  1  ;  8.  c,  17  Am.  Rep.  525. 

The  objection  relied  on  by  the  appellant  is  to  the  granting  of 
the  plaintiffs'  thirteenth,  and  the  refusal  of  the  defendant's  fifth 
prayer. 

By  the  former  the  jury  were  instructed  that  the  measure  of  dam- 
ages was  the  value  of  the  coal  when  first  severed  from  its  native 
bed,  without  deducting  the  expense  of  severing  it  The  defend- 
ant's fifth  prayer  asserts  the  proposition,  that  if  the  defendant  mined 
out  the  coal  from  the  plaintiffs'  land,  and  in  so  doing  believed  itself 
to  be  the  bona  fide  owner  of  the  land  and  of  the  coal  so  mined 
then  the  measure  of  damages  is  the  value  of  the  coal  in  its  native 
bed,  before  it  was  severed  from  the  mine. 

The  question  presented  by  these  prayers  is  not  a  new  one  in  this 
court,  it  was  fully  considered  and  decided,  we  think,  in  the  case  of 
Barton  Coal  Co.,  before  cited.  There  the  court  below  granted  the 
plaintiff's  third  prayer,  identical  with  the  thirteenth  prayer  in  this 
case,  and  refused  the  second  prayer  of  the  defendant,  which  was  in 
these  words  :  ''  If  the  jury  shall  find,  etc.,  that  the  defendant  dug  out 
and  carried  away  the  coal  of  the  plaintiffs,  without  knowing  that 
it  was  trespassing  upon  the  property  of  the  plaintiffs,  and  believing 
that  it  was  its  own  coal,  then  the  measure  of  damages  for  such  dig- 
ging and  carrying  away  of  coal  is  the  value  of  the  coal  in  the  mine." 
The  ruling  of  the  Circuit  Court  upon  these  prayers  was 'affirmed. 
After  the  decision  was  rendered,  an  application  for  a  rehearing  was 
made  by  appellant's  counsel,  in  which  they  asked  the  court  to  re- 
oonsider  its  decision  upon  the  question  of  damages;  but  the  appli- 
cation was  refused.  In  the  opinion  then  filed,  the  decided  cases 
were  examined,  and  the  question  carefully  considered,  and  the  court 
Vol.  XXXIII— 86 
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adopted  as  the  true  rule  that  laid  down  in  Martin  v.  Farter^  Mar^ 
gan  v.  Powell  and  Wild  y.  ffolL 

We  haTe  examined  all  the  cases  which  have  been  cited  in  the 
argument,  and  haro  discovered  no  suflBcient  reason  for  departing 
from  the  decision  so  recently  made  by  this  court ;  nor  have  we  seen 
any  good  reason  to  doubt  that  the  rule  then  announced  is  upon  the 
whole  a  sound  and  salutary  one,  which,  while  it  awards  no  more 
than  a  just  compensation  to  the  party  injured,  will,  as  said  by  Baron 
Parke,  ''  tend  to  prevent  trespasses  of  this  kind.'' 

We  think  no  real  distinction  can  be  drawn  between  this  case  and 
that  of  the  ^ar^on  Coal  Company.  There  this  court  held  the  rule  ap- 
plicable, though  the  defendant  was  not  a  willful  trespasser,  but 
''  dug  the  coal  without  knowing  that  it  was  trespassing  upon  the 
property  of  the  plaintiffs,  but  bolieying  it  was  its  own  coaL" 

It  is  said  that  in  that  case  there  was  no  dispute  or  question  about 
boundaries,  and  that  it  was  negligence  in  the  defendant  to  go 
beyond  its  own  lines.  But  the  trespass  was  committed  under 
ground,  where  the  lines  were  not  easily  ascertained.  Trespasses  on 
the  land  of  another,  if  not  willful,  always  imply  some  degree  of 
negligence.  In  this  case  the  defendant's  excuse  is,  that  it  claimed 
to  be  the  owner  of  the  land.  But  it  has  been  shown  by  the  proof 
and  by  the  verdict  that  its  claim  was  not  well  founded.  .  As  said 
in  Maye  v.  Tappan,  23  Cal.  306  :  "  Where  a  party  has  the  means 
of  ascertaining  the  dividing  line,  he  is  guilty  of  negligence  in  not 
ascertaining  its  location. '^  In  this  respect,  therefore,  this  case  is 
not  to  be  distinguished  from  that  of  the  Barton  Coal  Company- 
Considering  that  case  as  decisive  of  the  present,  we  have  not  thought 
it  necessary  to  make  further  reference  to  the  authorities,  or  to  dis- 
cuss the  proposition  there  decided  over  again. 

Finding  no  error  in  the  ruling  of  the  Circuit  Court,  the  judg- 
ment will  be  affirmed. 

Judg^nent  affirmed. 


NoTB  BT  TBB  RcpoRTSR.—  Soeto  Bameeffeot,  McLean  County  OwACcmpanyt.  Letvium^ 
ante^  p.  6^,  and  note  p.  6S.  The  principal  case  was  heard  by  four  of  the  eiicfat  jndsM. 
RoBiNBON,  J.,  dissented  as  follows  : 

*'  The  question  of  damages  in  actions  of  this  kind  was  recently  considered  by  this  cooit 
in  the  Barton  OhU  Company^s  case,  89  Md.  1  ;  s.  c,  17  Am.  Rep.  SSS,  and  it  was  held  that 
the  plaintiffs  were  entitled  to  recover  the  value  of  the  coal  when  it  first  became  a  chattel, 
jrlthout  deducting  the  cost  of  mining.  Although  I  did  not  concur  in  that  oplnioii,  yet  ft 
Is  my  duty  to  recognize  It  as  the  law  of  this  State  on  the  subject,  and  I  do  not  propose  to 
question  in  any  manner  the  correctness  of  the  rule  thus  laid  down.  On  the  contrary*  I 
admit  that  unless  this  appeal  Is  distinguishable  on  principle  from  the  case  relied  on  hf  tht 
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appeOeeB,  tbe  dedilon  therein  rendered  is  conclusive  of  the  question  now  under  oon- 
aiderallon. 

**  There,  as  in  this  case,  the  parties  were  owners  of  adjoining  tracts,  but  the  feature. 
and  the  broad  feature,  which  distinguishes  the  two  cases  is  tliat  in  the  Barton  Coal  case, 
the  defendant  sei  up  no  title  to  the  land  from  which  the  coal  was  taken .  It  was  claimed 
that  owing  to  the  mountainous  character  of  the  country,  and  the  dUBculty  in  ascertaining 
the  precise  line  separating  the  two  tracts,  the  defendant  had  inadvertently  trespassed 
upon  the  plaintilTs  land,  believing  at  the  time  he  was  mining  on  his  own  property.  And 
accordingly  the  court  was  asked  to  instruct  the  jury  that  if  they  should  find  the  defend- 
ant  *  dug  and  carried  away  the  coal  of  the  plaintUfB  without  knowing  that  It  was  trespass- 
mg  upon  the  property  of  the  plaintiffs,  and  believing  that  It  was  its  own  coal,  then  the 
meaaure  of  damages  to  be  recovered  for  such  digging  and  carrying  away  of  coal  is  the 
vahwof  the  coal  ii|.the  mine.* 

**T1ie  ruling  of  the  Circuit  Court  In  refusing  this  pnjer  was  afllnned,  and  It  was  hrid 
under  the  dedsfoiis  in  Martin  v.  Farter^  5  M.  &  W.  651,  and  Morf/an  v.  PoweiL,  8  Ad.  A  El. 
281,  and  WUd  v.  Hitlt^  9  M.  ft  W.  478,  that  althous^  the  trespass  was  inadYertently 
coounltted,  the  plaintiff  was  entitled  to  the  value  of  the  coal  after  it  was  mined.  The 
qneitlon  of  damages  for  coal  mined  under  a  bona  fdt  claim  of  title  to  the  land  did  not 
arise,  nor  can  It  be  said  that  it  was  considered,  mndi  less  decided  by  ihe  court.  Nor  did  it 
arise  In  Mwrtin  v.  Pwitr^  JIf oiipan  v.  PnpelZ,  or  IT/Id  r.  AoK,  decisions  relied  on  in  sni^wrC 
of  the  rule  adopted  in  the  Bwricm  Coal  caae.  On  the  contrary,  the  question  in  each  of 
these  cases  was  the  measure  of  damage  to  which  the  plaintiff  was  entitled  for  coal  taken 
winf^illy  or  through  the  nq;ligence  of  the  defendant. 

**  When,  however,  the  question  did  arise  in  WooA  v.  Jtforetoood,  8  Ad.  ft  El.  (K.  8.)  440, 
note.  Baron  Pxbkb  told  the  jury  *  that  if  they  found  for  the  plaintiff,  they  were  to  deter- 
mfae  what  damages  should  be  given  ;  that  if  there  was  fkaud  or  negligence  on  the  part 
of  the  defiendant  they  might  give  as  damages  the  value  of  the  coals  at  the  time  they  first 
chattels,  on  the  principle  of  Martin  v.  Porter^  but  if  they  thought  the  defendant 
not  guilty  of  fraud  or  negligence,  but  acted  fairly  and  honestly  in  the  full  belief  he 
had  a  rliKht  to  do  what  he  did,  they  must  give  the  fair  value  of  the  coals,  as  if  the  coal 
field  had  been  purchased  from  the  plaintiff.*  Thus  we  find  that  this  distinguished  judge, 
who  decided  Martin  v.  Porter^  and  who  upon  motion  to  set  aside  the  verdict  expressed 
himself  i^eased  with  the  rule  laid  down  in  that  case,  expressly  deciding  that  the  rule  did 
not  apply  where  the  coal  was  mined  under  a  claim  of  title. 

**  And  In  the  subsequent  case  of  WUd  v.  Jioit^  we  find  the  same  judge  Interrupting  Mr. 
Knowles  In  argument  by  saying*  that  Martin  v.  Porter  establishes  as  against  a  wrong- 
doer that  no  such  abatement  ought  to  be  made,  but  the  jury  were  at  liberty  to  give  as 
damages  the  full  value  of  the  coals  when  they  first  existed  as  chattels  In  consequence  of 
the  trespass.    Where  there  is  a  real  dispute  the  rule  Is  different.* 

**  When  the  question  again  arose  in  HUitm  v.  ITood,  L.  R.,  4  Eq.  433,  VloeOhancellor 
Xalibs,  referring  to  the  decisions  at  law,  says :  *  It  Is  clear  upon  the  authorities  a  different 
principle  Is  applicable  when  coal  is  taken  inadvertently,  or  as  in  the  present  case  under  a 
bofiajUe  belief  of  title,  and  when  it  is  taken  fraudulently  with  full  knowledge  that  he  is 
doing  wrong,  or  in  other  words,  committing  robbery.* 

**  This  case  was  followed  by  Jegmi  v.  Vivian,  L.  R. ,  6  Ch.  780,  In  which  Martin  v.  Porter^ 
mad  Morgan  v.  Powell  were  referred'  to,  and  the  rule  recognised  by  these  cases  was 
flEtroQ^  pressed  in  argument  by  Mr.  Jessel,  but  Lord  Chancellor  Hatherlt  said  :  *  It 
strikes  me  as  a  strong  measure  to  give  a  man  instead  of  the  value  of  his  coal  the  great 
Advantage  of  having  It  worked  without  any  expense  for  getting  and  hewing.  It  seems  a 
rough  and  ready  mode  of  doing  justice,  though  the  remark  that  a  willful  trespasser  ought 
to  be  punished  la  worthy  of  observation,  and  further,  as  was  said  by  one  of  the  judges, 
-vrhes  you  deprive  a  man  of  his  property  In  this  way  you  deprive  him  of  the  management 
ADd  oontrol  of  his  own  property,  and  he  might  have  made  a  better  bargain.  All  that,  how. 
r.  Is  a  matter  of  speculation,  and  it  seems  to  me  the  judges  have  founded  their  deci- 
upon  the  ground  of  willful  'trespass  as  In  Jfarffn  v.  Porter,  where  Baron  Parke  ex- 
htmself  pleased  with  the  rule.  But  the  same  learned  baron,  In  Wood  v.  Morewood, 
tmiA  that  where  there  was  a  bona  fide  claim  of  title  the  trespasser  oould  be  allowed  foi 
Isewiim  as  wen  as  for  other  expenses,*  and  the  lord  chancellor  adopted  the  rule  laid  down 
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In  Wood  V.  Mortwood.  We  come  now  to  the  United  Merthy  CoUierie*  Cbrnpany,  L.  B.. 
Ifi  Eq.  46,  decided  In  1872,  the  last  case  to  be  found  in  the  English  Reports  on  the  subject. 
In  which  the  rule  in  Martin  v.  Porter  wss  again  pressed,  but  Sir  Jaxbs  Bacon  said  that 
although  the  trespass  was  fully  proved,  yet  as  there  was  do  suggestion  of  fraud,  it  was  a 
case  for  the  application  of  the  more  lenient  rule,  and  held  that  the  defendant  was  liable 
only  for  the  ralue  cf  the  coal,  ^deducting  the  cost  of  its  severance  and  canyiag  it  to  the 
pit's  mouth. 

"Such,  then,  is  the  unbroken  array  of  English  decisions  beginning  with  TFbod  v.  Mart' 
wood,  and  coming  down  to  the  United  [Jferihy  CoUieriee  case,  in  which  it  has  been  uni. 
formly  held  both  at  law  and  in  equity,  that  the  severe  rule  laid  down  in  Martin  r.  Porter 
has  no  application  where  the  coal  is  mined  under  a  bona  fide  claim  of  title,  and  held,  too^ 
by  the  very  same  distinguished  Judge  who  decided  MarUn  v  Porter.  No  case  was  cited 
in  argument,  nor  have  I  been  able  to  find  one  in  England  in  which  a  contrwry  doctrine  is 
held ;  and  In  this  country,  all  the  decisions  are  in  accord  with  IToo^  v.  Morewood^  and 
against  the  contention  of  the  appellees.  United  States  v.  Morgan,  8  McLean,  171 ;  SUKk' 
bridge  Company,  10)  Mass.  80 ;  53  Penn.  St.  261 ;  l!\)ote  v.  MerrlU,  M  N.  H.  490;  a  c,  80  Am. 
Rep.  151;  S3  Cal.  806. 

"If  wetum  from  the  reported  cases  to  the  elementary  writerson  the  subject,  we  find  with, 
out  a  single  exception  they  all  recognise  the  broad  distinction  between  a  willful  trespasser 
tnd  a  bona  JIde  claimant.  In  Mayne  on  Damages,  after  referring  to  the  rule  in  Martin  v. 
Porter,  the  author  says  :  '  It  seems  however  that  where  there  is  a  real  dispute  the  case  is 
illferent,andinsuchacasethemineralsaretobevaluedasif  the  coal-bed  in  which  they  lay 
had  been  purchased  from  the  plaintiff.  *  Addison  on  Torts,  800.  *  In  actions  for  traepass 
In  taking  away  the  plaintiff's  coal,  he  is  entitled  to  recover  the  value  of  the  coal  at  the  time 
of  Its  severance,  and  the  trespasser  cannot  claim  any  deduction  therefrom,  in  re^MOt  of 
the  expense  Incurred  by  him  in  getting  the  coal  unless  there  is  a  real  dispute  <rf  title 
*  *  *  *  in  which  case  the  Jury  may  give  such  an  amount  only  as  the  pIsJnHff^ 
would  have  obtained  from  the  defendant  on  a  sale  of  the  coaL' 

**  The  distinction  thus  recognised  is  eminently  Just  and  proper,  and  one  whldi  lies  at  the 
foundation  of  all  actions  of  trespass  in  which  the  elements  of  malice  and  bad  faith  are 
wanting.  And  although  the  rule  in  the  Barton  Qtal  case  may  be  applied  to  a  willful  tres- 
passer, or  where  coal  Is  taken  inadvertently,  which  in  a  legal  sense  may  be  construed  as 
negligence,  yet  where  It  is  mined  In  good  faith  under  a  claim  of  title,  it  does  seem  to  me, 
with  great  dcferenco  to  the  opinion  of  the  majority  of  the  court,  that  there  is  no 
why  the  plaintiff  should  recover  not  only  compensatory  damages,  but  aliso  the 
value  of  the  coal,  arisln^r  from  the  labor  bestowed  upon  it  in  mining  and  preparing  it  for 
market.  It  is  not  pretended  that  the  evidence  was  legally  insufficient  to  prove  that  the 
cool  was  mined  in  x)erfect  good  faith  under  claim  of  title,  and  the  court  therefore  err^ 
f'.hink,  in  granting  the  plaintiff's  thirteenth,  and  in  refusing  the  defendant's  fifth  prayer.** 

The  Illinois  rule  was  reiterated  in  Illinois  and  St.  Louie  R.  atid  C.  Co.  v.  Ogle,  92  IlL 
365.    The  court  said : 

*  *  With  resi)ect  to  the  rule  adopted  by  this  court  for  the  assessment  of  damages  in 
of  this  character,  we  still  see  no  sufficient  reason  for  changing  it,  even  if  it  could  be  ooa- 
sidered  any  longer  an  open  question .  We  have  read  with  much  pleasure,  and  we  trust  some 
profit,  the  brief,  and  very  able  argument  of  the  learned  counsel  for  appellant  on  the  ques- 
tion, and  while  we  are  not  convinced  by  It,  and  decline  to  reconsider  the  cases  decided  by 
this  court  establishing  the  rule,  or  the  authorities  upon  which  they  rest,  yet  we  deem  It 
proper  to  say  that  the  more  we  have  considered  the  rule  and  the  reasons  upon  which  it 
is  founded,  the  more  confident  we  are  that  it  rests  on  sound  legal  principles  and  Is  sug^ 
gested  by  a  wise  and  Just  policy.  The  rule  contended  for  by  appellant  and  adopted  by 
some  other  courts  would  certainly  work  a  great  hardship  in  many  cases  that  might  be  sup- 
posed ;  and  it  would,  under  some  circumstances,  be  a  strong  temptation  to  one  who  hap> 
pened  to  have  but  little  veneration  for  the  laws  of  mcum  et  tuum,  to  trespass  upon  the 
rights  of  others. 

"  It  would,  in  many  cases,  we  apprehend,  be  quite  ea^  to  pass  the  line  into  another*^  coal 
mine,  as  was  done  in  this  case,  and  trespass  there  for  months,  or  possibly  yechrs,  without 
the  owner  knowing  any  thing  about  it.  The  trespasser  might  speculate  on  the  chanotB  of 
never  being  detected,  and  at  the  same  time  console  himself  with  the  reflection  that  If  dia- 
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eoTerod  be  night  poaaibly  escape  through  some  loophole  in  legal  proceedings,  and  if  the 
vorat  came  to  worst,  he  would  only  have  to  pay  what  the  coal  was  worth  In  the  bank,  and 
by  polling  down  the  props  and  allowing  the  entries  and  rooms  to  tumble  In,  a  sdentiflc 
engiiieer  mi|^t  he  able  to  make  such  estimates  as  would  greatly  reduce  the  actual  amount 
of  coal  taken. 

*^ Again  one  might  have  a  coal  field  and  not  desire  to  have  it  mined  for  him  just  at  the 
time  it  suited  the  convenience  of  bis  neighbor  to  do  so.  From  certain  temporary  extrin- 
sic causes  the  price  might  be  very  low,  so  that  the  owner  would  prefer  keeping  the  coal  till 
the  market  went  up ;  yet  perhaps  its  very  cheapness  might  be  a  temptation  to  the  tres- 
paaser  to  take  it.  It  is  believed  that  there  are  few  if  any  instances  with  us  where  the  own- 
ers of  coal  mines  cross  their  own  lines  without  knowing  it :  yet  it  might  in  some  cases  be 
difflcoltto  prove  that  the  taking  was  with  a  full  knowledge  of  the  owner's  rights,  and  fail* 
Ing  in  that,  all  the  owner  could  get  under  the  rule  contended  for  would  be  a  half  or  a  third 
of  a  cent  a  bushel. 

**  The  rule  which  we  have  adopted  wiU  have  a  wholesome  effect  upon  all  persons  ope 
rating  coal  mines.  It  will  have  a  tendency  to  prevent  willful  trespasses  on  other  persons' 
rights  To  change  the  rule,  and  adopt  the  one  proposed  in  its  stead,  would  not  only  be 
unwise  on  the  ground  of  public  policy,  but  would  directly  mar  the  beauty  and  in  part  de- 
stroy the  harmony,  logic  and  consistency  that  exist  in  that  great  body  of  common-law 
principles  and  maxims  that  underiie  and  constitute  a  part  of  the  jurisprudence  of  our 
State. 

**  Tbe  rule  which  we  have  adopted  is  not  one  of  our  own  manufacture.  It  is  founded  on 
legal  principles  and  maxims  as  old  as  the  common  law  itself.  Among  them  may  be  men- 
tiooed  the  following :  A  party  shall  not  be  permitted  to  take  advantage  of  his  own-wrong; 
he  cannot  acquire  title  to  a  chattel  by  a  mere  tortious  act ;  that  so  long  as  a  chattel  can  be 
fdeotlfled,  however  much  its  value  may  be  increased  by  the  labor  of  a  wrong-doer,  the 
right  of  property  Is  unchan;>ed,  and  the  real  owner  may  reclaim  it  or  recover  its  full  value 
from  the  wrongful  taker.  When  a  portion  of  the  realty  is  by  a  trespass  severed  from  land 
and  is  therein  converted  into  a  chattel,  if  one  other  than  the  trespasser  takes  it  it  is  ad- 
mitted he  is  liable  for  its  full  value  in  its  severed  condition .  80  in  trespa^  quare  cUiutum 
frtffUf  the  defendant  is  always  liable  for  the  full  value  of  any  chattel  be  may  carry  away  at 
the  time  of  tbe  unlawful  entry.  And,  finally,  one  cannot  make  himself  the  creditor  of 
another  without  the  latter*s  consent. 

**  Now  it  seems  to  us  utterly  impossible  to  harmonize  these  acknowledged  principles 
of  law  with  tbe  rule  contended  for.  Let  us  see ;  A  unlawfully  enters  the  coal  mine 
of  B,  and  deliberately  separates  from  the  coal  in  its  unmined  and  natural  state  one 
hondred  bushels  of  coal.  The  coal  before  separation  is  worth  just  fifty  cents.  When 
separated  it  is  worth  just  five  dollars.  Now,  when  the  coal  is  thus  mined  and  ready  for 
removal  to  market,  to  whom  does  it  belong  ?  All  concede  that  it  lH:l^ngs  to  B,  the  owner 
of  the  minei  To  say  that  A  had  any  interest  in  it  whatever  would  be  to  hold  that  one 
eould,  In  violation  of  the  principle  above  stated,  acquire  a  right  in  another's  chattel  by  his 
own  tortious  act,  or  in  other  words,  could  take  advantage  of  his  own  wrong.  Suppose 
when  the  coal  is  thus  mined,  C,  a  third  party,  in  the  absence  of  A,  enters  the  mine  and 
carries  the  hundred  bushels  of  coal  away  without  authority  from  B.  In  such  case  it 
Is  quite  evident  that  A  would  have  no  right  of  action  against  C  for  taking  the  coal,  and  it 
Is  equally  certain  that  B  would  have  such  right  of  action,  and  that  he  could  recover  five 
doOara,  the  ftall  value  of  the  coaL  This  but  shows  that  A  really  has  no  interest  in  the  coal 
Bocwithstanding  he  enhanced  its  value  ten  fold  by  mining  it.  Now  if  C,  in  the  case  above 
supposed,  is  bound  to  pay  five  dollars  as  damages  for  the  trespass,  being  the  full  value  of 
the  coal,  and  A,  in  the  event  he  got  away  with  It  himself,  would  be  required  to  pay  only 
Utty  cents  for  taking  the  same  coal,  upon  what  principle  ot  reason  would  this  difference  in 
tbe  measure  of  damages  rest  t  Not  on  the  form  of  action,  for  in  either  case  we  will  sup- 
pose the  action  to  be  trespass  quare  (iionuum  frefjit.  There  is  evidently  no  difference  in 
tbe  eircnmstances  of  the  two  cases,  except  that  A  Incurred  the  expense  of  digging  the 
coal,  and  C  found  It  already  dug  for  him.  Now  if  A,  in  the  assessment  of  damages,  is  re- 
qulfed  to  pay  only  fifty  cents,  does  he  not  in  effest  make  B,  the  owner,  pay  him  for  his 
Isbor  —  his  tortious  act  t  Or,  in  other  words,  he  makes  himself  B's  creditor  without  the 
latter^  consent. 
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**  If  the  owner  bring  trover  for  coal  wrongfully  taken  from  his  mines,  it  Is  conceded  that 
the  measure  of  damages  is  the  value  of  the  coal  in  its  state  or  condition  as  a  chattel, 
without  anjr  deduction  for  mining  ;  and  in  such  case,  where  the  trespasser  has  sold  the 
coal  and  converted  it  into  money,  the  owner  of  the  mine  may  waive  the  tort  and  recover 
the  full  amount  of  money  received  for  the  coal  in  an  action  of  assumpsit. 

'*  If  a  wrong-doer  enters  the  premises  of  another  and  takes  his  horse  from  the  stable,  on 
a  count  for  unlawfuUy  breaking  the  close  of  the  plaintiif ,  setting  up  by  way  of  aggrava* 
tion  of  damaiees  the  unlawful  taking  of  the  horse,  the  owner  may  recover  the  full  value  of 
the  horse,  without  any  deductions  on  account  of  expenses  incurred  In  removing  locks 
from  the  stable  or  capturing  the  horse.  These  familiar  principles  are  all  in  harmony  with 
the  rule  we  have  adopted.    They  are  not  in  harmony  with  the  other.** 

Scott,  J. ,  dissented. 

In  dement  v.  Duffy^  Iowa  Supreme  Court,  Oct.  21, 1880,  7  N.  W.  Rep.  85,  It  was  held  as 
follows :  "  It  is  urged  by  counsel  for  appellant  that  the  court  erred  In  deducting  from  the 
value  of  the  grain  the  cost  of  threshing  and  maiiceting ;  and  it  Is  said  that  where  a  wrong- 
doer expends  labor  upon  the  property  of  another,  he  Is  not  entitled  to  oompensatioD 
therefor.  But  In  this  case  it  does  not  appear  that  the  plaintiff  knew,  when  he  commenced 
the  action  and  seised  the  grain,  that  It  was  the  defendant's  property.  He  mBj  have  acted 
in  entire  good  faith,  believing  that  he  was  the  owner.  We  believe  the  rule  should  be  lim- 
ited to  willful  wrongMloers.  Such  seems  to  have  been  the  opinion  of  the  court  In  SUthurv 
V.  MeCfMtn^  8  N.  Y.  879.  The  cases  where  the  question  has  arisen  are  mostly  those  where 
it  has  been  claimed  that  the  right  of  property  may  be  lost  by  reason  of  the  change  of 
identity.  See  2  Kent  Com.  888.  What  is  said  in  Stuart  v.  PMps,  89  Iowa,  18,  upon  the 
■abject,  should,  we  think,  be  considered  as  applicable  to  a  willful  trespassi  In  our  opin> 
ion  the  expense  of  threshing  and  marketing  the  grain  was  properly  deducted  fh»n  tha 
market  price.  Orain  is  ordinarily  held  for  sale  on  the  market.  In  the  stack  it  is  of  no 
▼alue  as  an  article  of  commerce  ;  and  the  plaintiff  did  no  more  than  what  the  daCieodant 
would  have  been  required  to  do  to  realise  the  money  upon  it.*' 


Williams  v.  Worthingtok. 

(49  Md.  S7SL) 

WUl — preeatarp  toards  —  when  creating  trtuL 

A  testator  provided  as  follows :  "  It  is  my  will  and  desire,  and  I  lierebj  devise 
and  bequeath  all  mj  property,  real,  personal  and  mixed,  to  m^  dear  wife  EL 
A,  and  her  heirs  and  assigns  forever,  and  it  is  my  request  and  deeire  tbal 
my  said  wife  E.  A  should  by  last  will  and  testament  devise  and  bequeath 
all  of  said  property  at  her  death  remaining  in  her  possession  to  my  friend  R 
W.,  and  to  E.  W.,  their  heirs  and  assigns  forever,  share  and  share  allke.*^ 
EM,  that  this  did  not  create  any  trust,  but  that  E.  A.'s  estate  was  absolute. 
(See  note,  p.  293.) 


B 


ILL  to  enforce  a  trust.    The  opinion  states  the  case     Th« 
complainants  had  judgment  below. 


James  Revett  and  William  H.  Tueh^  for  appellants. 

Frank  H.  8ioek$ii  and  Alex.  B.  Hagner^  for  appellees.    The  worda 
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Qsed  in  tho  will  are  safficiently  clear  and  definite  to  create  a  trust, 
and  are  sufficiently  imperative  to  demand  its  fulfillment. 

In  creating  a  trust,  a  person  need  only  make  his  meaning  clear 
as  to  the  interest  he  intends  to  give,  without  regarding  technical 
terms.  Lewin  on  Trusts, 86, 104;  Hill,  on  Trustees,  78-74;.  Jarman 
on  Wills,  334  et  seq.;  2  Story's  Eq.  Jur.,  §§  1068, 1068a.;  1  Spence, 
498;  id.  601;  1  Bedf.  on  Wills,  173,  174,  175,  699,  700,  703  and 
notes;  Perry  on  Trusts,  §§  112, 114,  note  3,  115;  Forbes  v.  Ball,  3 
Men  437;  Hunter  v.  Steftibridge,  12  Ga.  192. 

The  correct  principle  is,  that  a  trust  is  created  in  those  cases  only 
''where  a  testator  points  out  the  ohjects,  the  property,  and  the  way 
it  should  go/'  Smith's  Manual  of  Equity,  124;  Malim  t.  Keigliley, 
2  Ves.  Jr.  335;  Kntght  y.  Boughto7iy  11  CI.  &  Fin.  548;  Pierson 
T.  Oarreti,  2  Bro.  Ch.  38;  Chase  t.  Plummer,  17  Md.  166;  Saglor 
T.  Plains,  31  id.  158 ;  Bade  v.  Eadey  5  Mad.  Ch.  77;  Horwood  y. 
West,  1  Sim.  &  Stu.  387;  Ford  y.  Fowler,  3  Beay.  146 ;  Paul  y.  Comp- 
ion,  8  Yes.  380. 

In  the  case  now  before  the  court,  the  will  is  so  clear  and  express- 
iTe  as  to  the  objects  and  the  way  in  which  the  testator's  property 
should  go,  I.  e,,  the  persons  who  are  to  take,  that  there  can  be  no 
hesitancy  as  to  either. 


Babtol,  C.  J.  The  bill  of  complaint  in  this  case  was  filed  by 
the  appellees,  claiming  as  deyisees  and  legatees  under  the  will  of 
their  late  father  Brice  T.  B.  Worthington,  for  the  purpose  of  enforc- 
ing an  alleged  trust,  in  fayor  of  their  testator,  under  the  will  of 
Dr.  Asa  Anderson,  deceased. 

The  appellants,  respondents  below,  who  claim  as  executor,  devisees 
and  legatees  under  the  will  of  Mrs.  Eliza  Anderson,  deceased, 
demurred  to  the  bill,  and  haye  appealed  from  the  decision  of  the 
Circuit  Court  oyerruling  the  demurrer.  The  question  presented 
by  the  appeal  is  the  construction  of  Dr.  Anderson's  will,  which  con- 
tains the  following  clause,  relied  on  as  creating  the  trust:  '^It 
18  my  will  and  desire,  and  I  hereby  devise  and  bequeath  all  my 
prop^j,  real,  personal  and  mixed,  of  what  kind  of  nature  soever,. 
and  wheresoever  situated,  to  my  dear  wife  Eliza  Anderson,  and  her 
heirs  and  assigns  forever,  and  it  is  my  request  and  desire  that  my  wiTe 
Elixa  Anderson  should,  by  last  will  and  testament^  devise  and  be- 
queath all  of  the  said  property  at  her  death  remaining  in  her  pos- 
oon,  to  my  fnend  Brice  T.  B.  Worthington  of  Annapolis,  and  ta 
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Elizabeth  Williams,  daughter  of  Theodore  Williams,  of  Prince 
Ocorge's  county,  to  the  said  Brice  T.  B.  Worthington  and  Elizabeth 
Williams,  and  their  heirs  and  assigns  forever,  equally  share  and 
«hare  alike/' 

With  respect  to  the  disposition  of  the  property  to  be  made  by  his 
wife,  the  testator  does  not  use  imperative  language,  but  expresses 
his  wish  and  desire  merely. 

It  is  not  denied  or  questioned,  however,  by  the  appellants,  that 
precatory  words  such  as  these  may  create  a  trust.  They  hare  been 
so  construed  in  a  great  many  decided  cases  which  need  not  be  par- 
ticularly cited.  These  will  be  found  collected  in  the  elementary 
works.  Perry  on  Trusts,  §  112  ei  seq.;  Lewin  on  Trusts,  104  ei  $eq.; 
Hill,  on  Trustees,  108,  etc. ;  and  2  Story's  Eq.  Jur.,  §§  10G8  to  1073. 

"  The  effect  of  expressions  of  this  nature  in  creating  a  trust  de- 
pends entirely  on  the  supposed  intention  of  the  donor  (or  testator) 
to  be  gathered  from  the  tenor  of  the  instrument."  Hill,  on 
Trustees,  114. 

In  Chase  v.  Flummery  17  Md.  165,  it  was  said  :  *•  It  has  been  fre- 
quently decided,  both  in  England  and  in  this  country,  that  words 
of  recommendation,  desire,  hope  and  such  like,  will  raise  a  trust  to 
be  executed  by  the  persons  to  whom  they  are  addressed.  But  such 
expressions  are  not  always  imperative  ;  they  are  flexible  in  character, 
and  whether  they  are  to  prevail  in  a  particular  case  is  always  a 
question  of  construction  upon  the  whole  will." 

It  is  not  easy  to  extract  from  the  decided  cases  any  very  clear  or 
well-defined  rule  to  govern  us  in  the  construction  of  the  will  under 
consideration ;  that  must  necessarily  depend  upon  its  particular 
provisions,  and  the  intention  of  the  testator  to  be  derived  from 
Its  terms. 

It  may  be  laid  down,  however,  as  well  settled  upon  all  the  au- 
thorities, that  in  order  to  justify  the  court  in  construing  precatory 
words  in  a  will  as  creating  a  trust,  it  must  appear  that  the  property 
which  is  the  subject  of  the  trust  is  definite  and  certain. 

In  this  case  the  will  gives  Mrs.  Anderson  the  absolute  estate  in 
fee,  and  then  requests  and  desires  that  $he  should  at  her  death 
devise  all  the  said  property  remaining  in  her  possession  to  B.  T.  B. 
Worthington  and  E.  Williams. 

The  trust  is  sought  to  be  established,  not  with  respect  to  all  the 
property  devised  by  Dr.  Anderson  to  his  widow,  not  with  respect 
to  any  specific  part  thereof  described  in  the  will,  but  with  respect 


APRIL  TERM,  1878.  289 


Williams  v.  Worthington. 


to  BO  much  thereof  as  might  remain  in  her  possession  at  her  death. 
Kow  how  can  it  be  said  that  the  subject  of  the  supposed  trust  is 
certain  and  definite. 

Having  the  absolute  estate,  Mrs.  Anderson  undoubtedly  pos- 
sessed the  power  of  disposing  of  the  property,  accoi-ding  to  her 
own  discretion,  unless  by  the  terms  of  the  will  her  disci'etion  and 
power  of  disposition  were  fettered  and  controlled.  If  the  precatory 
words  had  related  to  the  whole  of  the  property  devised  to  her,  there 
aro  many  decided  cases  which  hold  that  the  words  indicating  the 
ultimate  disposition  which  the  testator  desired  her  to  make  would 
chaige  the  property  with  a  trust  in  favor  of  the  persons  named, 
notwithstanding  the  gift  to  her  was  in  fee.  Such  are  the  cases  of 
Mae9  T.  MaOom,  21  L.  J.  Gh.  355  ;  ChMy  v.  Oregos,  24  Beav.  185, 
and  ShomlUm  v.  Shoveliotif  32  id.  143,  cited  by  the  appellees,  and 
other  cases  might  be  referred  to,  to  the  same  effect 

Bat  iu  this  case,  it  appears  to  us,  the  power  of  disposition  by 
Mrs.  Anderson,  implied  m  the  absolute  gift  of  the  property  to  hen 
cannot  be  said  to  be  limited  or  controlled  by  the  subsequent  words, 
which  havo  reference  only  to  such  property  as  might  remain  in  her 
possession  at  the  time  of  her  death. 

**  Where  there  is  a  right  in  a  donee  to  spend  the  subject  of  the 
gift»  that  is  inconsistent  with  the  nature  of  such  t^  precatory  trust 
to  bequeath  it  over  to  any  other  person. '*  Cowman  v.  Harrison^ 
17  L.  &  Eq.  2d0. 

In  construing  wills  containing  precatory  words,  a  distinction  has 
been  drawn  between  cases  where  the  gift  to  the  first  devisee  is  for 
life  only,  and  those  in  which  the  gift  is  absolute,  with  superadded 
words.    Howarih  v.  Dewdly  6  Jur.  (N.  S. )  1360. 

Wc  have  found  no  well-considered  case  in  which  a  trust  of  this 
kind  has  been  supported,  where  the  gift  to  the  first  devisee  was 
absolute  in  its  terms,  followed  by  precatory  words,  indicating  the 
disposition  to  be  made  of  what  might  be  left,  or  what  might  remain 
of  the  property,  at  the  death  of  the  first  devisee. 

In  such  case  the  attempt  to  establish  the  trust  has  failed,  first, 
for  the  reason  that  such  expressions  in  the  will  can  properly  be  con- 
strued only  as  conferring  on  the  first  devisee  unlimited  discretion 
amd  power  of  disposition,  and  secondly,  because  in  such  case  the 
subject  of  the  supposed  trust  is  altogether  indefinite  and  uncertain. 

Many  cases  are  cited  in  Lewin  on  Trusts,  108.     We  refer  to  some 
4A  thev  that  appear  to  be  analogous  to  the  present 
Vol.  XXXIII  — 87 


290  MARYLAND, 


Williams  v.  Worthingtoa. 


In  Bland  y.  Bland,  2  Cox's  Ch.  Cas.  349  (decided  in  1745),  the 
deyise  was  in  fee,  with  the  request  ^'  as  to  the  said  premises,  or  so 
mach  thereof  as  he  (the  devisee)  shall  stand  seized  of  at  the  time 
of  his  death.''  Lord  Habdwicke  decided  that  the  previons  devise 
in  fee  imported  a  power  in  the  devisee  to  diminish  the  property. 
He  said:  ''It  was  the  same  as  if  the  testator  had  said  I  leave  it  to 
you  to  dispose  of  it  as  yon  think  fit,  but  I  will  be  glad  if  yon  will 
give  so  much  as  you  can  spare,  so  and  so." 

In  Wynne  v.  Hawkins^  1  Bro.  Gh.  179m  (decided  in  17S^),  the 
will,  after  leaving  certain  legacies,  proceeded  as  follows :  **  And  as  1 
shall  leave  behind  me,  over  and  above  the  said  legacies,  only  sn An- 
cient for  a  decent  maintenance  for  my  loving  wife,  Mary  Wynne, 
by  whose  prudence  and  economy  I  have  saved  the  greatest  part  of 
the  fortune  I  shall  die  possessed  of,  not  doubting  but  that  she  will 
dispose  of  what  shall  be  left  at  her  death  to  our  two  grand-children ; 
all  the  rest  and  residue  of  my  personal  estate,  goods,  chattels, 
honeys  in  the  stocks,  plate,  jewels,  watches  and  household  furniture, 
and  whatever  else  I  shall  be  possessed  of  at  the  time  of  my  decease, 
I  give  and  bequeath  to  my  loving  wife  Mary,  hereby  constituting 
and  appointing  her  sole  executrix."  A  bill  was  filed  by  a  surviving 
grand-child  against  the  representatives  of  the  wife,  to  enforce  the 
supposed  trust  finder  the  will.  But  the  trust  was  not  supported 
The  lord  chancellor  said  in  delivering  his  judgment,  ''If  the 
intention  is  clear  what  was  to  be  given,  and  to  whom,  I  should 
think  the  words  'not  doubting'  would  be  strong  enough.  But 
where  in  point  of  context  it  is  uncertain  what  property  was  to  be 
given,  and  to  whom,  the  words  are  not  suflSoient,  because  it  ia 
doubtful  what  is  the  confidence  which  the  testator  has  reposed,  and 
where  that  does  not  appear  the  scale  leans  to  the  presumption  that 
he  meant  to  give  the  whole  to  the  first  taker." 

In  Pushman  v.  Fillitery  3  Ves.  7,  the  testator  gave  the  re8idue,etc^ 
of  personal  estate  to  his  wife,  "  desiring  her  to  provide  for  my 
daughter  Anne  out  of  the  same,  as  long  as  she,  my  said  wife,  shall 
live,  and  at  her  decease,  to  dispose  of  what  shall  be  left  among  my 
children,  in  such  manner  as  she  shall  judge  most  proper."  On  a 
bill  being  filed  by  the  children  against  the  executor  of  the  wife,  it 
was  decided  that  no  trust  was  created  by  the  will  in  their  favor ; 
that  it  was  an  absolute  gift  of  the  property  to  the  wife,  to  be  dis- 
posed of  to  any  use  she  might  think  fit,  subject  only  to  a  trust  in 
favor  of  the  testator's  daughter  Anne. 
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In  WiUon  ▼•  Major,  11  Yes.  204,  <here  was  an  absolute  gift  to  the 
wife,  **  upon  fall  trast  and  confidence  that  she  would  make  proper 
distribution  of  what  effects  may  be  left  in  money,  goods  or  other- 
wise, to  his  (testatoFs)  children/'  It  was  held  that  the  wife  took 
the  absolute  estate,  unfettered  by  a  trust  This  case  was  decided 
by  Sir  Wic.  Obant,  M.  R.,  in  1805. 

Wo  refer  also  to  Coteman  v.  Harrison,  17  L.  &  Eq.  290,  before ' 
cited,  and  the  language  of  Lord  Eldon  in  TibbUi  r.  TibbeiSr^ 
19  Ves.  655. 

These  decisions  rest  upon  the  distinct  proposition  that  where  the^ 
gift  to  the  deyisee  is  absolute,  precatory  words,  with  regard  to 
what  is  left  at  the  death  of  the  devisee,  will  not  create  a  trust, 
because  the  property  to  which  they  refer,  as  the  subject  of  the 
tmst,  is  not  certain  and  definite.  Here  the  precatory  words  apply 
to  the  property  that  may  remain  in  Mrs.  Anderson's  possession  at 
the  time  of  her  death  ;  which  in  our  judgment  is  an  equivalent 
expression,  and  means  the  same,  as  if  the  will  had  used  the  words, 
"  Uie  property  that  may  be  left." 

In  support  of  the  position  that  this  is  not  such  an  uncertainty  as 

defeats  the  trust,  the  counsel  for  the  appellees  rely  upon  the  ex* 

pression  of  Sir  Johk  Leaoh,  V.  C,  in  Bade  v.  Bade,  5  Mad.  Oh. 

118.    There  the  precatory  words  were  construed  to  refer  to  the 

remainder  of  the  wife's  property.    The  vice-chancellor  said :  ^  If  the 

testator  had  requested  his  wife  at  her  death  to  leave  the  remainder 

of  his  property  to  O.  and  W.  R,  there  would  have  been  a  clear 

trust  in  their  favor  because  the  remainder  of  testator's  property 

could  bavo  been  ascertained."    By  reference  to  the  will  then  under 

consideration  it  will  be  seen  that  if  the  expression,  "  the  remainder 

of  his  property,"  had  been  used,  the  whole  property  of  the  testator 

would  have  been  subject  to  the  trust,  after  deducting  therefrom 

JC200,  named  in  the  will.    That  the  expression  of  the  vice-chancellor 

is  not  susceptible  of  the  construction  put  upon  it  by  the  appellees' 

connsel,  we  think  is  evident,  not  only  from  the  case  itself,  but  also 

from  the  decision  of  the  same  vice-chancellor,  rendered  three  years 

afterward  in  Hartoood  v.  West^  1  Sim.  &  Stuart,  387.    In  that  case 

be  held  that  the  words  '^  what  she  should  die  possessed  of  under  his 

nill,"  were  too  uncertain ;  but  construing  the  other  parts  of  the  will, 

he  said  :  **  It  was  clear  that  the  testator  had  in  his  view  the  whole 

property  she  should  possess  under  his  will,  and  that  the  expression 

equivalent  to  a  recommendation  to  give  the  whole  property.'* 
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We  do  not  think  that  the  clause  in  the  will  manumitting  such 
-•f  the  testator's  negroes,  in  the  possession  of  his  wife  at  the  time 
•f  her  death,  as  shall  prefer  to  go  to  Liberia,  in  an  j  respect  changes 
the  construction  of  the  other  provisions  of  the  will,  or  furnishes 
any  support  to  the  trust  claimed  by  the  appellees  with  respect  to 
the  other  property. 

It  is  evident  from  the  face  of  the  will,  that  the  testator  fully 
understood  the  difference  between  positive  and  peremptory  language 
-and  mere  precatory  words«  Accordingly  in  conferring  mannmts- 
aion  upon  the  negroes,  he  used  the  plain  and  positive  terms  ''and 
1  hereby  manumit  such  negroes  for  that  purpose." 

The  effect  of  this  provision  was  to  qualify  the  antecedent  gift  to 
the  wife,  and  to  give  her  a  mere  life  estate  in  the  negro  alaves, 
without  the  power  of  selling  or  disposing  of  them.     Bat  with  re- 
spect to  the  other  property,  according  to  our  construction  of  the 
will,  the  testator  intended  to  give  the  same  to  his  wife  absolutely, 
leaving  the  execution  of  his  request  entirely  to  her  discretion.     In 
construing  provisions  of  this  kind  in  a  will,  we  agree  with  what 
was   said   by   the  lord  chancellor   in    Wynne  v.   Hawkins  before 
cited,  '*  That  it  being  doubtful  what  is  the  confidence  which  the 
testator  has  reposed,  the  scale  leans  to  the  presumption   that  be 
meant  to  give  the  whole  to  the  first  taker."    We  quote  what  has 
been  said  by  Judge  Story  as  quite  applicable  here.    **  It  will  be 
agreed  on  all  sides,  that  where  the  intention  of  the  testator  is  to 
have  the  whole  subject,  as  a  pure  matter  of  discretion,  to  the  good 
will  and  pleasure  of  the  party  enjoying  his  confidence  and  faTor, 
and  where  his  expressions  of  desire  are  intended  as  mere  moral 
suggestions,  to  excite  and  aid  that  discretion,  but  not  absolutely  to 
control  it,  there  the  language  cannot  and  ought  not  to  be  held  to 
create  a  trust.     Now  words  of  recommendation,  and  other  words 
precatory  in  their  nature,  imply  that  very  discretion,  as  contradis- 
tinguished from  peremptory  orders,  and  therefore  ought  to  be  so 
construed,  unless  a  different  sense  is  irresistibly  forced  upon  them 
by  the  context.     Meredith  v.  Heneage^  1  Sim.  542.     Accordingly 
in  more  modern  times  a  strong  disposition  has  been  indicated    not 
to  extend  this  doctrine  of  recommendatory  trusts,  but  as  far  as  the 
authorities  will  allow,  to  give  to  the  words  of  wills  their  natural 
and  ordinary  sense,  unless  it  is  clear  that  they  were  designed  to  be 
vsed  in  a  peremptory  sense."     2  Story's  Eq.  Jur.,  §  1069. 

Being  of  opinion  that  Mrs.  Anderson  was  entitled  to  tlie  absolute 
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estate  in  all  the  property  devised  to  her  by  her  husband  (except 
the  negro  slaves),  and  that  she  had  the  power  to  devise  the  same  at 
her  death  according  to  her  own  judgment  and  discretion,  the  decree 
of  the  Circuit  Court  will  be  reversed,  and  the  bill  dismissed. 

Decree  reversed, 
BowiB,  J.,  dissented. 


Hone  BT  THB  Bkpostbr.— In  Foom  ▼.  WMtmtirt^  the  New  York  Ck>iiit  of  Appeals,  Nor^ 
J6tt,ooiifltni0d  the  foUowing  provtaiOD  in  a  will :  **  I  do  give  and  bequeatii  all  my  property', 
both  real  and  peiaooal,  to  my  beloved  wife,  Mary,  only  requesting  her  at  the  close  of  her 
Ufb  to  make  snch  disposition  of  the  same  among  my  children  and  grandchildren  as  shal 
■eemtohsrgood.'^  lliey  held  that  the  wife  took  the  testator^s  estate  in  fee,  and  that  ttas 
qualifying  sentence  woald  not  be  oonstnied  to  create  a  trust.  See  AtiderKm  ▼.  HammAm^ 
Z  Lea,  Ml ;  8.  c,  SI  Am.  Bep.  02. 
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aiOMd.4.) 

Warekouteman — reasonable  eare— evidence  of  eueiom. 

On  September  9,  1876,  the  plaintiff  shipped  from  Boston  to  Baltimore,  bj  de- 

lendnnt^  steamer,  boxea  of  books,  ander  a  bill  of  lading  providing  that 

freigfat  most   be  removed  from  the  wharf,  at  the  place  of  discharge, 

dnrini^  business  hours  on  the    daj  of   discharge,   or  it  was  liable  ta 

be  atoffed  at  the  risk  and  expense  of  the  owner ;  aU  merchandise  at  the 

•wmei^s  risk  while  on  the    wharf.      The  steamer  arrived  at  Baltimore 

on  the  13th  of  September,  and  the  goods  were  on  that  daj  discharged,  and 

put  oo  tlie  defendants*  wharf,  but  not  on  the  highest  part.     A  notice  was 

the  same  dajr  mailed  to  the  plaintiff,  stating  that  the  goods  were  ready  for 

deliTory  and  must  be  removed  within  twelve  hours,  or  thej  would  be  stored  at 

the  plaintiffs  ilsk  and  expense.    The  plaintiff  did  not  receive  this  notice. 

and  he  did  not  call  for  his  books  until  the  18th.    On  Sunday,  the  17th,  aa 

vnnaaally  violent  storm  of  rain  and  south-east  wind  occurred,  and  flooded 

the  wharf.  This  was  the  first  time  the  part  of  the  wharf  where  these  goods 

wvre  stored  had  been  submerged,  although  in  a  period  of  twenty  years  another 

psiri  had  been  flooded,  the  water  then  rising  to  within  a  few  inches  of  the 

part  in  question.    The  wliarf  was  well  covered,  and  ordinarily  was  secure 

for  storage,  and  watchmen  were  employed  night  and  day.  Signs  of  a  violent 

stoma  and  rise  of  water  were  noticed  before  8  o'clock  of  the  morning  in 

question  ;  the  water  rose  steadily  all  day  until  3  P.  M.,  and  then  suddenly 

mshed  over  the  wharf.  The  watchman  did  all  he  could  to  remove  the  goods 

batiHras  unable,  owing  to  the  rise  of  the  water  and  the  absence  of  as-nistaiica 

to  sawe  them.    Held,  that  the  defendant  had  not  used  due  and  reasonable 

ears,  and  that  evidence  of  Its  eastom  to  store  goods  on  the  wharf  was  prof^ 

orlj  rejected. 
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ACTION  of  damages  for  injury  to  goods.     The  opinion  statea 
the  case.     The  plaintiff  had  judgment  below. 

William  A.  Fisher,  for  appellant,  cifced  Penn.  £  DeL,  eic^  &  Nov. 

Co.  T.  Hungerfordy  6  O.  &  J.  297  ;  Ewali  v.  Harding,  16  Md.  170  ; 

17  PiUsburgh  £  Conn.  R.  R.  v.  Andrews,  39  id.  342 ;  8.  c,  17 
Am.  Bep.  568. 

C.  A.  E.  Spamer  and  Thomas  J.  Morris,  for  appellee,  cited 
Edwards  v.  Baltimore  Fire  Insurance  Co.,  3  Oill,  188;  The  Eddy,  5 
Wall.  495 ;  Richardson  t.  Goddard,  23  How.  39  ;  Rawson  v.  ffd- 
land,  59  N.  Y.  615,  616,  619  ;  s.  c,  17  Am.  Bep.  394 ;  MiicheU  r. 
Lancashire,  etc.,  R.  Co.,  L.  R.,  10  Q.  B.  256,  262  ;  Bourne  r.  Oai- 
liffe,  4  Bing.  N.  C.  314  ;  3  Man.  A  G.  643  ;  id.,  11  CI.  &  F.  45 ; 
Cairns  v.  Robins,  8  M.  &  W.  258 ;  Redtnond  v.  Liverpool  Co.,  46  N. 
Y.  583  ;  8.  c,  7  Am.  Bep.  390 ;  Story  on  Bailments,  §  545;  Ostran- 
der  v.  Broian,  15  Johns.  43  ;  Boyle  v.  McLaughlifi,  4  H.  &  J.  300. 

MiLLBR,  J.  The  appellant,  a  Maryland  corporation,  engaged  in 
carrying  passengers  and  freight  between  Boston  and  Baltimore, 
was  sued  by  the  appellee,  for  damage  to  certain  books  which  had 
been  brought  to  the  latter  city  in  one  of  the  company's  steamships. 
The  declaration  charges  that  the  defendant  agreed  to  carry  said 
goods  from  Boston  to  Baltimore,  and  safely  keep  them  in  Balti- 
more until  it  delivered  them  to  the  plaintiff,  but  did  not  so  safely 
keep  the  same,  butcarelessly  and  negligently  permitted  said  goods, 
while  in  its  possession,  to  be  greatly  damaged  and  injured  by  water, 
when  it  might  by  reasonable  and  ordinary  care  and  diligence  haye 
prevented  such  damage  and  injury.  The  defendant  pleaded  that 
it  did  not  commit  the  wrong  and  injury  alleged,  and  the  case  was 
tried  before  a  jury  upon  issue  joined  on  that  plea. 

The  proof  shows  that  the  books  packed  in  boxes  were  shipped  at 
Boston,  on  the  9th  of  September,  1876,  under  a  bill  of  lading,  which 
stated  that  '^  freight  carried  by  this  company  must  be  removed 
from  the  wharf  at  Boston  and  Baltimore,  during  business  hours  on 
the  day  of  its  discharge,  or  it  is  liable  to  be  stored  at  the  risk  and 
expense  of  the  owner ;  all  merchandise  at  the  owner^s  risk  while  on 
the  wharf." 

The  books  arrived  safely  in  Baltimore  on  the  12th  of  September, 
and  were  put  on  the  company's  wharf  in  the  place  set  apart  for  Boa- 
ton  freight,  where  they  remained  until   the  18th  of  that  month. 
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On  the  day  of  their  arriTal,  the  company  addressed  and  mailed  a 
letter  to  the  plaintiff,  giving  him  notice  that  the  goods  wore  ready 
for  delivery,  and  stating  that  they  '*  must  be  removed  within  twelve 
hoars,  or  they  will  be  stored  at  yonr  risk  and  expense.''    The 
plaintiff  did  not  receive  this  notice,  and  did  not  call  for  his  books 
nntil  Monday,  the  18th  of  September,  when  he  foand  them  injured 
and  damaged  by  water.    This  injury  was  occasioned  by  water  flood- 
ing the  wharf  during  a  storm  of  rain  and  south-east  wind  of  un- 
usual violence,  which  occurred  on  Sunday,  the  17th  of  September. 
The  wharf  was  well  covered,  and  was  in  other  respects,  save  its 
proximity  to  the  water,  a  safe  and  secure  place  for  the  storage  of 
goods.    As  to  the  facts  thus  stated  there  is  no  dispute.     There 
is,  however,  other  evidence  in  the  record  which  will  be  noticed 
presently.  Upon  all  the  evidence  the  court,  in  lieu  of  certain  prayers 
offered  by  the  plaintiff,  instructed  the  jury  that  if  they  found  ^'  that 
the  plaintiff  delivered  to  the  defendant  in  good  order  the  goods 
mentioned  in  the  testimony,  to  be  transported  for  hire  from  Boston 
to  Baltimore  in  one  of  the  defendant's  steamships,  and  to  be  there 
delivered  to  the  plaintiff  in  like  good  order,  upon  the  payment  of 
said  hire,  and  the  defendant  signed  and  delivered  to  the  plaintiff 
the  bill  of  lading  offered  in  evidence,  and  did  transport  the  said 
goods  to  Baltimore,  and  landed  them  in  good  order  upon  the  said 
defendant's  wharf  in  Baltimore,  on  the  12th  of  September,  1876; 
and  thereupon  addressed  and  mailed  the  notice  to  the  plaintiff  given 
in  evidence,  then  at  the  end  of  the  business  day  of  the  12th  of  Sep- 
tember, the  relation  of  the  defendant  to  the  said  goods  as  a  common 
carrier  ceased,  and  the  said  defendant  held  the  same  goods  there* 
after  as  a  warehouseman,  subject  only  to  the  liabilities  which  apper- 
tain to  that  relation  ;  that  as  such  warehouseman,  the  said  defend- 
ant was  bound  to  use  reasonable  care  in   storing  said  goods  in  a 
place  of  safety  according  to  their  kind,  and  then  by  practice  of  the 
same  care  keeping  them  from  injury  till  called  for  by  the  plaintiff  j 
that  reasonable  care  in  this  connection  means  such  care  as  a  prudent 
man  would  give  to  the  keeping  of  his  own  goods  of  like  kind  and 
under  like  circumstances;  and  if   the  jury  shall  find  that  the 
defendant  did  not  exercise  the  care  above  defined,  and  that  the  goods 
were  injured  for  the  want  of  the  same,  then  they  will  find  their 
verdict  for  the  plaintiff,  and  will  give  him  such  damages  as  they 
ihall  think  he  has  sustained,  and  if  they  find  that  the  defendant  did 
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exercise  such  care,  then  they  wi]l  find  their  verdict  for  the  defend- 
ant'* 

As  to  the  law  of  this  instraction,  there  can,  we  think,  be  no  well 
founded  objection.  In  our  opinion  it  correctly  interprets  the  con- 
tract between  the  parties,  and  coiTcctly  states  the  obligations  which 
the  law  imposed  upon  the  defendant  after  the  goods  had  been 
transported.  This,  in  fact,  was  not  seriously  controverted  in  argu- 
ment by  the  appellant's  counsel,  but  he  insists  that  under  ibe  cir- 
cumstances of  the  case,  there  was  no  negligence  on  the  part  of  the 
appellant,  and  the  court  ought  to  have  so  instructed  the  jury.  This 
question  is  not  raised  by  an  exception  to  the  instruction  under 
rules  4  and  5  (29  Md.  2),  that  there  was  no  evidence  from  which 
the  jury  could  find  that  the  defendant  did  not  exercise  such  reason- 
able care  as  the  instruction  defines,  but  it  is  argued  that  it  is  prop- 
erly raised  by  the  court's  refusal  to  grant  some  of  the  defendant's 
prayers.  Each  of  these  prayers  on  the  part  of  the  defendant 
denies  the  right  of  recovery  upon  the  finding  by  the  jury  of  oer* 
tain  facts  therein  enumerated.  To  sustain  aprayer  of  this  charao- 
ter  there  must  not  only  be  proof  to  support  its  hypothesis,  but  the 
facts  stated  must  of  themselves  constitute  a  complete  bar  to  the 
action,  notwithstanding  the  truth  of  all  other  facts  in  the  cause 
and  all  inferences  fairly  deducible  therefrom.  Now  the  facts  stated 
in  these  prayers  (apart  from  the  secure  construction,  covering  and 
protection  of  the  wharf,  rendering  it  in  that  respect  a  fit  and  safe 
place  for  the  storage  of  goods,  and  the  employment  of  a  careful 
and  competent  watchman  to  guard  and  protect  the  shed  and  its 
contents)  are,  that  before  this  day  no  part  of  this  shed  or  wharf 
had  been  submerged  more  than  once  during  a  period  of  about 
twenty  years,  and  that  the  part  of  it  where  these  goods  were  placed 
had  never  been  submerged  before,  and  that  the  submersion  ot  the 
wharf  and  injury  to  t^  ese  goods  on  that  day  were  caused  by  an 
unusual,  unexpected  and  extraordinary  high  tide,  and  that  the 
watchman  then  in  charge  could  not  have  prevented  the  injury  with 
the  means  at  his  command,  and  that  there  was  no  place  of  more 
safety  to  which  he  could  have  removed  the  plaintiff's  goods  and  the 
other  goods  on  the  wharf  with  the  means  at  his  command.  But 
there  is  evidence  in  the  record  showing  that  at  other  times  the  water 
had  nsen  within  a  few  feet  of  the  floor  of  the  wharf,  and  on  one 
occasion  at  least  during  a  storm,  accompanied  by  a  south-east  wind, 
three-fourths  of  the  wharf  was  submerged,  and  a  rise  of  a  few 
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inches  more  would  have  brought  the  water  upon  that  part  of  it 
where  the  boxes  containing  these  books  were  placed  ;  that  though 
placed  on  the  highest  part  of  the  wharf  allotted  for  storage  of  Bos- 
ton freight,  they  were  not  on  the  highest  portion  of  the  whole 
wharf,  and  that  if  they  had  been  placed  or  removed  to  such  highest 
place,  it  is  doubtful  whether  they  would  have  suffered  any  injury  , 
and  certainly  it  is  just  and  fair  to  infer  if  they  had  been  so  placed 
or  removed,  they  would  not  have  been  damaged  to  the  extent  they 
were  by  remaining  in  the  place  they  were  put  upon  being  landed 
from  the  vessel.  The  natural  and  necessary  effect  of  a  strong  south- 
east wind  is  to  drive  the  water  from  the  bay  and  river  in  and  upon 
the  city  wharves  in  this  locality,  and  when  such  wind  is  coincident 
with  a  flood-tide  the  rise  of  water  is  increased,  and  the  danger  of 
overflow  is  proportionat^e  to  the  duration  and  violence  of  the  storm. 
Of  these  natural  consequences,  as  well  as  of  the  time  of  the  tides, 
the  agents  of  the  company  are  presumed  to  have  knowledge,  and 
were  bound  to  take  notice.    Again,  according  to  the  testimony  of 
the  watchman,  who  on  that  day  took  the  place*  of  the  defend- 
ant's regular  watchman,  and  was  the  sole  person  charged   and 
intrusted  with  the  care  and  custody  of  all  the  freight  on  this  wharf 
during  this  stormy  day,  it  appears  that  the  wind  was  from  the 
south-east,  and  it  was  raining  when  he  went  on  duty  before  eight 
o'clock  in  the  morning,  and  it  commenced  raining  very  heavily 
about  noon,  and  he  says  *^  the  tide  was  rising  steadily  all  day,  but 
it  came  with  a  rush  about  two  o'clock,  and  the  water  came  upon 
the  wharf  "  and  he  commenced  removing  the  goods  from  the  lowest 
point  up  higher,  and  worked  away  until  he  was  up  to  his  knees  m 
water  when  he  was  compelled  to  desist,  and  that  there  were  no 
stevedores  about  or  assistance  to  be  had.    It  thus  appears,  that 
the  danger  did  not  come  unannounced  or  in  the  night,  but  that 
there  was  timely  notice  given  of  its  approach  in  the  morning,  and 
that  the  water  was  gradually  rising  while  the  storm  was  increasing 
in  violence,  and  yet  no  assistance  was  procured  nor  any  effort  made 
to  obtain  it,  and  no  watchfulness  or  judgment  exercised  as  to  the 
probable  effect  of  the  wind  and  tide,  but  the  security  and  safety  of 
all  the  freight  on  this  wharf  was  left  during  the  entire  morning  and 
daj  to  the  unaided  exertions  of  one  man.    In  view  of  these  facts 
and  reasonable  inferences,  we  cannot  say  the  court  was  in  error  in 
rejectiiig  these  prayers  of  the  defendant,  nor  does  it  seem  to  us  to  be 
Boch  an  exceptional  case  as  would  have  justified  the  court  in  saying 
Vol.  XXXIII  — 38 
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there  was  no  evidence  of  negligence,  and  in  taking  the  case  from 
the  jury  on  that  ground. 

The  rnlings  of  the  court  npon  the  other  instructions  asked  by 
the  defendant,  and  in  granting  the  plaintiff's  sixth  prayer,  are  so 
obviously  correct  as  not  to  require  further  notice. 

Judgment  affirmed. 


Shobt  v.  Baltimorb  City  Passexoeb  Railway  CoxPAmr. 

(SO  Md.  7%.) 

Ifeffligence — remawtl  of  $runo  hy  street  railway  company, 

A  street  railway  oompany  haying  a  franchise  to  operate  its  road  on  a  dty  street 
has  a  right  to  remove  the  snow  from  its  track  and  place  it  upon  another  part 
of  the  street,  and  if  it  exercises  ordinary  care  and  prudence  in  doing  these 
acts  it  will  not  be  held  liable  for  injury  done  to  adjoining  property  by  reaMa 
of  such  snow  olTstructing  the  flow  of  water  in  the  street.* 

A  CTION  of  damages  for  flooding  premises.    The  opinion  states 
j\     the  facts.    The  defendant  had  judgment  below. 

J,  T.  Masofiy  for  appellant.  If  the  acts  complained  of  weredono 
by  the  appellee,  or  by  his  agents  or  servants,  in  the  course  of  their 
employment,  they  were  unlawful  invasioLS  of  the  appellant's  rights, 
and  it  matters  not  that  they  were  done  without  negligence.  Law- 
^on  y.  Pricey  45  Md.  135  ;  ScoH  r.  Bay,  3  id.  445  ;  Balio.  &  Pat. 
R,  R.  Co.  V.  Reaney,  42  id.  130,  etc, ;  Oliapinan  v.  Tliames  Mfg. 
Co.,  13  Conn.  272  ;  Bonomi  t.  Backhouse,  E.  B.  &  E.  652 ;  Addison  on 
Torts,  5.  The  act  of^the  appellee  in  obstructing  the  street  was  unlaw- 
f  ul,  and  as  the  loss  has  actually  happened  whilst  its  wrongful  act  was 
in  force,  it  will  not  be  allowed  to  apportion  or  qualify  its  own 
wrong.  Conceding,  for  the  argument,  that  the  conformation  of  the 
ground  or  the  severity  of  the  storm  might  have  damaged  the  appel- 
lant, this  is  not  sufficient  to  discharge  the  appellee.  To  entitle  it 
to  exemption,  it  must  show  not  only  that  the  same  loss  might  have 
happened,  but  that  it  must  have  happened  if  the  act  complained 
of  had  not  been  done.  Davis  v.  Oarreit,  6  Bing.  716;  Scott  t. 
Shepherd,  3  Wils.  403 ;  Vandeniurgh  v.  Truax,  4  Den.  464  ;  Powetl 

*Ooinpare  Stmonton  t.  Loring^  6S  Me.  164  ;  88  Am.  Sep.  89,  and  note.  82. 
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T.  Sahfiurjf,  2  Y.  &  J.  391 ;  Balio.  £  Pot.  R.  R.  Co.  t.  Reawy,  42 
Md.  138. 

Arthur  W.  Maiken,  for  appellee.  The  class  of  cases  relied  on 
by  the  appellant's  counsel — cases  of  injury  resulting  to  a  land- 
owner by  an  alteration  of  the  natural  condition  of  the  adjacent  soil^ 
by  its  owner  or  occupier,  and  falling  under  the  maxim,  sic  utere 
iuo  Mi  alienum  nan  ladas,  have  no  application  here.  This  is  the 
case  of  the  lawful  use  of  the  surface  of  a  street,  as  a  street,  and 
the  defendant  was  responsible  only  for  the  exercise  of  due  care. 
Mayor  &  C.  C.  v.  Marriott,  9  Md.  175, 176  ;  Flynn  v.  Canton,  40  id. 
419 ;  Tyson  y.  Co.  ComWs,  28  id.  510  ;  Ann.  d  E.  Ridye  R.  R.  Co. 
T.  Oantt,  39  i^.  143  ;  P.W.it  B.  R.  R.  Co.  v.  ComtahU,  39  id.  159; 
Sharp  T.  PowM,  L.  R.,  7  C.  P.  253  ;  41  L.  J.,  C.  P.  95  ;  Rylands 
T.  FleiAer,  L.  R.,  3  Eng.  and  Jr.  App.  339,  340. 

RoBiKSOK,  J.  The  appellant  is  the  owner  of  a  house  in  the  city 
of  Baltimore,  on  Hoffmon  street,  near-  its  intersection  with  Gay  ; 
and  the  appellee  is  the  owner  of  a  horse  railway,  running  along  the 
bed  of  Oay  street,  and  across  Hoffman.  On  the  6th  January, 
1877,  there  was  a  heavy  fall  of  snow,  and  in  clearing  its  track,  it  is 
alleged  the  appellee  threw  the  snow  off  toward  the  curb,  making 
a  ridge  or  bank  on  Oay  street,  and  across  the  mouth  of  Hoffman, 
thereby  obstructing  the  natural  flow  of  water  at  the  intersection  of 
the  two  streets.  On  the  other  hand,  the  appellee  proved  that  the 
snow,  which  had  l>een  pushed  off  the  track  by  the  snow-plow,  lay 
between  the  track  and  the  gutter,  and  did  not  obstruct  nor  in  any 
manner  interfere  with  the  natural  flow  of  watec  from  Hoffman 
street  On  the  night  of  the  day  in  question,  it  rained  very  hard, 
and  the  appellant's  house  was  flooded  with  water,  and  this  suit  is 
brought  to  recover  damages  for  the  injuries  thereby  sustained. 

At  the  trial  below,  the  appellant  asked  the  court  to  instruct  the 
jury,  that  if  they  should  find  the  appellee  obstructed  the  natural 
flow  of  water  from  Hoffman  street,  and  that  by  reason  of  said  ob- 
struction the  house  of  the  appellant  was  flooded  with  water,  he  was 
entitled  to  recover  damages  for  the  injuries  thereby  sustained.  This 
instmction  the  court  granted,  subject,  however,  to  the  following 
modification :  **  That  if  the  jury  should  find  the  appellee  exercised 
ordinary  care  in  the  management  of  its  track  on  Oay  street,  and 
removal  of  the  snow  therefrom,  and  clearing  out  the  gutter  extend* 
ing  along  Oay  street  at  the  side  of  its  track,  and  that  the  damage 
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suffered  by  tlie  plaintiff  was  attributable  either  to  the  conformation 
of  the  ground  and  situation  of  bis  premises,  or  to  a  storm  of  such 
extraordinary  severity  that  the  usual  drainage  provided  by  the  city 
would  not  carry  the  water  off,  then  their  verdict  should  be  for  the 
defendant.'*  The  appellant  contends  that  he  was  entitled  to  the 
instruction  as  offered  by  him,  and  that  the  court  erred  in  granting 
it  with  the  qualification. 

Assuming  then  that  the  snow  thrown  on  the  street  by  the  appel- 
lee in  clearing  off  its  track  obstructed  the  natural  flow  of  water 
from  the  street ;  and  that  in  consequence  thereof  the  appellant's 
house  was  injured,  the  broad  question  is  presented  whether  he  is 
entitled  to  recover  damages  irrespective  of  the  question  of  negli- 
gence on  the  part  of  the  railway  company  ?  ' 

As  a  general  rule,  it  is  conceded  that  every  one  must  so  nse  his 
own  property  and  exercise  the  rights  incident  thereto  in  such  a 
manner  as  not  to  injure  the  property  of  another.  And  it  is  equally 
true  that  the  mere  lawfulness  of  the  act  is  not  in  itself  a  test  in  all 
cases  of  exemption  from  liability  for  injuries  resulting  therefrom 
to  the  property  of  others.  But  yet,  there  are  certain  rights  inci- 
dent to  the  dominion  and  ownership  of  property,  in  the  exercise 
and  enjoyment  of  which  a  person  will  not  be  liable  for  damages, 
although  injury  may  be  occasioned  thereby  to  the  property  of  an- 
other. 

The  books  are  full  of  cases  of  this  kind  and  it  is  unnecessary  to 
cite  them  here.  The  question  then  is,  what  is  the  true  test  in 
actions  of  this  kind  by  which  the  exemption  from  liability  is  to  be 
determined  P  We  think  it  may  be  safely  said,  both  on  principle 
and  on  authority,  that  the  true  test  is,  whether,  in  the  act  com- 
plained of,  the  owner  has  used  bis  property  in  a  reasonable,  usual 
and  proper  manner,  taking  care  to  avoid  unnecessary  injury  to 
others. 

This  is  the  rule  laid  down  by  the  House  of  Lords  in  the  recent 
case  of  Rylands  v.  Fischer,  3  Eng.  and  Ir.  App.  330.  There  the 
defendant  built  a  reservoir  for  the  purpose  of  keeping  and  storing 
water,  and  the  weight  of  the  water  broke  through  some  old  disused 
mining  passages  and  works,  and  mjured  the  mine  of  the  plamtift 
The  Court  of  Exchequer,  Bbamwbll,  B.,  dissenting,  were  of  opin* 
!on  that  the  plaintiff  was  not  entitled  to  recover,  but  on  appeal  to 
the  Exchequer  Chamber,  this  judgment  was  reversed,  and  on  ap- 
peal to  the  House  of  Lords  the  judgment  of  the  Exchequer  Cham- 
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ber  was  affirmed.  The  lord  chancellor  said  :  '^  The  defendants, 
treating  them  as  the  owners  or  occapiers  of  the  close  in  which  the 
reserToir  was  constructed,  might  lawfully  have  used  that  close  for 
any  purpose  for  which  it  might  in  the  ordinary  course  of  the  enjoy- 
ment of  land  be  used  ;  and  if,  in  what  I  may  term  the  natural  user 
of  that  land,  there  had  been  any  accumulation  of  water  either  on 
the  surface  of  the  ground  or  under  gronndy  and  if  by  the  opera- 
tion of  the  laws  of  nature  that  accumulation  of  water  had 
passed  off  into  the  close  occupied  by  the  plaintiff,  the  plaintiff 
could  not  have  complained  that  that  result  had  taken  place.'' 
**  On  the  other  hand,  if  the  defendants  not  stopping  at  the  natural 
lueof  their  dose  had  desired  to  use  it  for  any  purpose  which  I  may 
term  a  non-natural  use,  for  the  purpose  of  introducing  into  the  close 
that  which  in  its  natural  condition  was  not  in  or  upon  it,  for  the 
purpose  of  introducing  water  either  above  or  below  ground  in 
quantities  and  in  a  manner  not  the  result  of  any  work  or  operation 
on  or  under  the  land,  —  and  if  in  consequence  of  their  doing  so, 
or  in  conaequenoe  of  any  imperfection  in  the  mode  of  their  doing 
80,  the  water  came  to  escape  and  to  pass  off  into  the  close  of  the 
plaintiff,  then  it  appears  to  me,  that  which  the  defendants  were 
doing,  they  were  doing  at  their  own  peril." 

The  right  of  the  plaintiffs  to  maintain  their  action  was  based 
entirely  upon  the  ground  that  the  defendants  had  used  their  land 
in  an  unusual,  or  in  the  language  of  the  lord  chancellor,  in  a  **  non- 
natural  "  manner,  but  the  right  to  use  it  for  any  purpose  for  which 
it  might,  in  the  ordinary  course  of  the  enjoyment  of  land  be  used, 
was  distinctly  asserted. 

Now  in  this  case  the  appellee  was  entitled  under  its  charter  and 
the  ordinances  of  the  city  of  Baltimore,  to  the  use  of  the  bed  of 
the  street  for  the  purposes  of  a  horse  railway,  and  if  its  track  was 
obstructed  by  snow,  it  had  beyond  all  question  the  right  to  remove 
it.  And  the  only  question  is,  whether  in  clearing  its  track  and  m 
throwing  the  snow  on  the  bed  of  the  street  adjoining  thereto,  it 
can  be  said  that  the  appellee  was,  under  the  circumstances,  using 
the  bed  of  the  street  in  an  unusual  or  unreasonable  manner.  We 
think  not  The  removal  of  the  snow  from  its  track  being  necessary 
ID  order  to  enable  the  company  to  use  it  for  the  public  benefit  and 
convenience,  it  was  obliged  either  to  throw  it  on  the  bed  of  the 
•fcreet  or  to  haul  it  away,  and  no  one  will  pretend  that  it  was  under 
•ny  obligation  to  do  the  latter.     It  had  no  right  of  course  to  throw 
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the  snow  in  the  gutter,  and  thereby  obstruct  the  natural  flow  of 
water  from  the  street,  because  in  so  doing  the  appellee  would  have 
been  guilty  of  negligence.  Nor  are  we  to  be  understood  as  deciding 
that  the  railway  company  had  the  right  to  bank  up  the  snow  on 
Gay  street,  so  as  to  necessarily  obstruct  the  natural  flow  of  water. 
On  the  contrary,  it  was  obliged  to  exercise  ordinary  care  and  pru- 
dence, not  only  in  removing  the  snow  from  its  track,  but  also  in 
throwing  it  on  the  street.  And  this  question  was  distinctly  left  to 
the  jury  by  the  modification  of  the  plaintiff's  prayer. 

[Omitting  questions  of  fact.] 

The  several  instructions  granted  by  the  court  presented,  we  thinks 

the  law  of  the  case  fairly  to  the  jury,  and  the  judgment  below 

must  therefore  be  affirmed. 

Judgment  affirmed. 

▲lykt,  Js,  filed  the  tolOowiag  diaaeattnur  opinion :  I  cannot  assent  to  the  opinion  that  has 
been  filed  In  this  case.  As  I  apprehend  the  .principles,  applicable  to  the  case,  a  very 
different  result  should  be  produced  fk'om  that  produced  by  the  opinion  of  the  majorit j  of 
the  court. 

I  think  the  prayer  offered  by  the  plaintiff  should  have  been  granted,  without  the  qualill 
cation  such  as  the  Superior  Court  attached  to  It ;  and  thAt  there  was  error  in  grsntinff  ths 
first  prayer  offered  by  the  defendant. 

Whether  the  defendant  was  guilty  of  negligence  in  displacing  the  snow  from  its  railroad 
track  was  not  at  all.  in  my  judgment,  the  material  question  in  the  case ;  but  the  mslerlsl 
qiestion  was  whether,  by  displacing  the  snow  from  the  road  track,  the  defendant  had,  as 
the  naUiral  and  proximate  consequence  of  that  act,  produced  injury  to  the  plaintiff. 

It  is  true  the  defendant  holds  a  franchise  from  the  State,  to  maintain  and  operate  a  paa- 
senger  railroad  In  the  streets  of  the  city,  the  full  enjoyment  of  which  no  one  disputes;  bat 
that  franchise  should  be  so  used  as  to  avoid  injury  to  the  property  of  the  citizen  as  far  as 
possible  :  and  if  by  removing  the  snow  from  the  road  track  and  placing  it  as  it  did,  Injniy 
was  produced,  as  the  natural  and  proximate  consequence  of  the  act,  liability  attached^ 
without  reference  to  tho  question  whether  the  defendant  was  guilty  of  negUgenoe  In  simplj 
displacing  the  snow  from  the  road  track,  and  throwing  it  to  the  one  side  or  the  other. 
When  it  was  once  established  that  the  injury  complained  of  resulted  from  the  disposition 
of  the  snow  removed  from  the  road  track,  and  from  no  other  cause,  and  that  the  injury 
would  not  have  ensued  but  from  the  manner  of  diqwsing  of  the  snow  ranoved  from  the 
track,  a  cause  of  action  was  established  upon  which  the  plaintiff  was  entitled  to  nnintsln 
his  action.    This  I  take  to  be  a  plain  proposition,  and  one  tibat  Is  well  established  both  upon 
principle  and  authority.    Indeed  it  is  but  the  logical  sequence  of  the  fundamental  maxim 
that  every  one  shall  so  use  his  own  propm^  as  not  to  Injure  that  iif  another     The  ques- 
tion whether  the  act  of  removing  the  snow  from  the  track  was  in  Itself  lawful  is  far  ftom 
being  the  test  of  liability  for  the  consequences  of  tiie  act ;  for,  as  stated  by  Mr.  Addison 
in  his  work  on  Torts,  p.  9  :  "There  are  many  cases  in  which  an  act  is  perfectly  lawful  la 
Itself,  and  will  continue  to  be  so,  until  damage  has  been  done  to  the  property  or  person  of 
another  ;  but  from  the  moment  such  damage  arises  the  act  becomes  unlawful,  and  an 
action  is  maintainable  for  the  injury.**    Here,  while  it  is  fully  conceded  that  It  was  lawfkil 
for  the  defendant  to  clear  its  road  track  of  the  snow,  it  is  dear,  I  thinic,  that  it  may  stdl  b» 
liable  for  the  consequences  resulting  from  the  heaping  the  snow  across  the  mouth  of  an  in- 
tersecting street,  so  as  to  obstruct  the  ordinary  drains  of  the  street,  and  to  cause  the  water 
to  flow  upon  an  adjoining  property  to  the  Injury  of  Its  owner.    If  such  diqposltlon  of  th» 
snow  be  not  a  nuisaaoe  I  hare  altogether  mistaken  the  definition  of  that  offaose  ssacalaaa 
private  right. 
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In  S  BL  Oom.  817,  St  is  aaid,  *Mf  odo  ereccs  a  smelttoff-hoase  for  lead  so  near  the  land  of 
anoChsr,  that  tlie  Tapoor  and  smoke  kill  his  com  and  grass,  and  damage  his  cattle  therein, 
thislshaldtobeanwiiianoa,  And  by  consequence  it  follows,  that  If  one  does  any  other  act, 
In  itself  lawful,  which  yet  being  done  in  that  place  neoesBaiily  tends  to  the  damage  of 
SBolher^s  property,  it  is  a  nuisaace ;  for  it  is  incumbent  on  him  to  find  some  other  place  to 
do  that  act,  when  it  will  be  less  offensiTe.  So  also  if  my  neighbor  oufl^t  to  scour  a  ditch, 
aad  does  not,  whevel^  my  land  is  oTorflowed,  this  is  an  actionable  nuisance.**  And  so  in 
ttiscaae,  though  the  defendant  had  a  rl^^t  to  remoTe  the  snow  from  its  road  track,  it  waa 
taKombeDt  upon  It  to  have  deposited  the  snow  in  some  other  place  than  it  did,  or  to  have 
aToided  lueaping  the  snow  in  a  manner  that  would  interfere  with  or  obstruct  the  natural 
aad  ordlnavy  drainsge  of  the  street ;  and  its  failure  bo  to  do  rendered  it  liable  for  the  con- 
upon  the  familiar  principle  that  a  party  should  always  bearthe  natural  conso> 
I  of  his  act,  aad  not  require  them  to  be  borne  by  another.  It  is  therefore  no  an- 
for  the  defendant  to  say  that  it  did  not  contemplate  the  injury  to  the  plaintiff's  prop- 
erty, aad  that  it  was  guilty  of  no  negligence  in  simply  remoTing  the  snow  from  the  road 
track;  nor  Is  It  any  answer  to  say  that  the  freshet  was  mqre  than  an  ordinary  one  ;  if  it 
be  true  that  the  damage  complained  of  would  not  haTO  occurred  but  for  the  banking  of 
the  snow  acroaB  the  mouth  of  Hoffman  street  by  the  defendant's  senrants.  The  defendant 
bound  to  contemplate  and  to  guard  against  not  only  the  ordinary  accumulations  of 
r,  but  the  probable  occurrence  of  more  than  the  merely  ordinary  fk«shets  ;  as  such 
are  frequent  in  the  course  of  nature,  aad  within  human  knowledge  and  experience.  In- 
deed, upon  the  theory  that  the  defendant  can  only  be  held  liable  for  the  consequences  of 
its  actual  aegUgence,  It  was  bound  to  take  such  precaution.  Bailey  ▼.  Mayors  2  Ben.  488. 
Bat  as  I  have  said,  negligenoe  Is  not  the  grayamen  of  this  action,  nor  the  foundation  of 
the  plaiatlff*8  ri|^  to  recorer.  See  case  of  Shipley  ▼.  Fifty  Aamciate$,  lOt  Mass.  191;  s.  c. , 
S  Am.  Bap.  318. 

In  the  case  of  RyUmda  ▼.  FUteher,  L.  R.,  8  H.  of  L.  380,  an  action  of  a  kindred  nature  to 
the  priBBBf,  aad  where  the  whole  subject  was  most  thoroughly  considered.  Lord  Caur- 
wooxH  said  that  *'  in  oonsidering  whether  a  defendant  is  liable  for  damages  which  tha 
plafaitiff  may  have  sustained,  the  question,  in  general,  is  not  whether  the  defendant  has 
acted  with  duecare,  but  whether  his  acts  have  occasioned  the  damage.  This  is  all  weQ 
eTplalaed  in  the  case  of  Jkimbert  ▼.  Beatey^  reported  by  Sir  T.  lUm oao,  and  the  doctrine 
ia  founded  in  good  sense.  For  where  one  person  in  managing  his  own  affairs  causes, 
howerer  innocently,  damage  to  another,  it  is  obviously  only  just  that  he  should  be  the 
party  to  suffer.  He  Is  bound  He  vtere  tuo  lit  nnn  laedoM  alignwn,^  This  I  take  to  bean 
catabHshed  principle,  and  one  properly  applicable  to  this  case. 

ThedMinetian  taken  by  Lord  C3iancel]or  Caibmb,  in  the  case  just  referred  to,  between  a 
natural  and  a  non-natural  use  of  land.  If  itcanbetakentomeanany  thing  more  than  the 
diffetence  between  a  reasonable  use  and  an  unreasonable  use,  with  respect  to  the  rights  of 
others.  Is  hardly  a  practicable  test  of  the  application  of  the  maxim  ttc  vUre  tuo  ut  aiie- 
mmm  mm  ktedtm;  aad  I  do  not  find  that  it  is  at  all  supported  by  authority.  On  the  con- 
trary, the  principle  of  the  nuudm  is  quite  differently,  and,  as  it  would  appear,  more  cor> 
rectly  explained  by  Mr.  Justice  Blackbusx,  in  WaUanM  ▼.  Oroneott,  4  B.  &  &  195,  where 
he  says :  '*  Looking  to  the  general  rule  of  law  that  a  man  is  bound  so  to  use  his  own  prop* 
erty  as  not  to  Injure  his  neighbor,  it  seems  to  me  that  where  a  party  alters  things  fh>m 
their  normal  condition  so  as  to  render  them  dangerous  to  already  acquired  rights,  the  law 
upon  him  the  obUgatlon  of  guarding  the  danger,  in  order  that  it  shall  not  be  injuri- 
to  those  rights.'*  Here,  as  I  have  said,  it  was  not  the  simple  fact  of  removing  the 
from  the  road  track  that  gave  rise  to  the  Injury,  but  it  was  tlie  banking  the  snow 
nlong  the  street  that  caused  the  water  to  flow  upon  the  premises  of  the  plaintiff,  according 
to  the  hypothesis  of  his  prayer ;  and  assuming  Uiat  to  be  the  real  cause  of  the  injury,  it 
reeulted  not  from  the  normal  but  the  changed  or  altered  condition  of  the  snow,  and  the 
f nllnre  of  the  defendant  to  guard  against  the  possibility  of  the  snow  in  that  condition  and 
in  that  place,  producing  injury  to  the  adjoining  property  owners.  And  in  such  case,  the 
icsuH  of  the  act  Is  the  test  of  liability  ;  and  I  can  perceive  no  more  propriety  in  making 
Hint  Uabfllty  to  depend  upon  a  question  of  negligence  to  be  passed  upon  by  the  jury ,  cb  to 
the  mamierof  using  the  road  track,  or  the  removal  of  the  snow  therefrom,  as  put  in  the 
<iiftm1anr'i  flnit  prajrr.  than  there  would  be  in  making  the  liability  of  a  defendant  in  an 
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ordinary  action  for  an  assault  and  battery,  or  trespass  to  land,  to  depend  upon  a  question 
of  negligence  by  the  defendant  in  the  commission  of  the  wrong  alleged. 

That  the  defendant  was  clothed  with  franchises  from  the  State  can  oeitatnly  make  no 
manner  of  difference  as  to  the  question  of  its  liability.  Its  franchises,  whatever  they  may 
be,  must  be  taken  to  be  held  in  subordination  to  the  prior  ri^ts  of  property  of  the  citiaen; 
and  it  cannot  for  a  moment  be  tolerated  that  it  can  dalm  exemption  from  liiMU^,  under 
circumstances  where  an  individual  would  incur  UabOity  in  the  use  of  his  property,  simply 
because  of  the  fact  that  it  holds  and  is  in  the  enjoyment  of  franchises  from  the  State  :  or 
that  the  principle  of  its  responsibility  is  in  any  manner  modified  or  changed  by  reason  of 
such  franchises.  Being  in  the  enjoyment  of  an  extraordinary  priTilege,  for  its  own  prollt, 
there  is  no  principle  that  requires  the  rights  and  property  of  the  citiaen  to  be  subordinated 
to  it ;  and  so  it  has  been  held  by  nutny  decided  cases,  among  which  are  the  foUowiag: 
Hay  Y.  Oohoe*  Co.,  S  N.  T.  ISO ;  St.  PeUr  ▼.  DenmUoti,  66  N.  T.  416 ;  s.  c,  17  Am.  Bep. 
868 ;  WU&m  y.  City  of  New  Bedford,  106  Mass.  9S1 ;  a.  c,  11  Am.  Bep.  88&  TiMse 
in  prlneiple,  strongly  support  the  Ylews  that  I  haYe  slated  in  the  foregoing  oplnloii. 

I  think  the  judgment  should  be  rsYeraed  and  a  new  trial  ordered. 


MaYOB,  VrC,  OF  CUMBBRLAKD  Y.  WlLLIBOK. 

<80  Md.  188.) 

Munieipdl  earporation —  6^11^0  tfflav  ofmrfaes  toaUr. 

k  monicipal  corporation,  intrusted  with  the  care  of  streets,  in  disdiatying 
that  duty,  and  without  negligence,  increased  the  natural  flow  of  sarfkoe  water 
discharging  into  a  certain  mill-race,  whereby  the  mill^wners  sostalned  iiu 
jury.     Held,  tliat  no  action  was  maintainable  therefor.* 

When  the  plaintlflTs  mill-race  was  filled  by  washings  from  a  city's  streets  hf 
means  of  hose  attached  to  fire-plugs,  under  the  unauthorized  direction  of  the 
mayor,  Iield,  that  the  city  was  not  responsible. 

ACTION  of  damages  for  foaling  mill-race.    The  opinion  statea 
the  facts.    The  plaintiff  had  judgment  below. 

B,  T.  Semmes  and  H.  W.  Hoffman,  for  appellant. 

William  M.  Price,  for  appellee. 

Miller,  J.  The  appellee,  the  owner  of  a  water-mill  and  appnr- 
tenances  situated  in  the  city  of  Cumberland,  brought  this  action 
against  the  city  on  the  19th  of  September,  1876,  to  recover  damages 
for  injuries  to  his  property,  caused,  as  the  declaration  alleges,  by  the 
wrongful  acts  of  the  defendant    At  the  trial  many  points 


*  To  same  effect.  Lynch  t,  Maynr  (TB  N.  7. 00),  fit  Am.  Bep.  S71. 
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decided  in  favor  of  the  defendant,  which  are  not  brought  up  for 
reriew  by  this  appeal.  A  brief  Btatemeut  of  some  of  the  conceded 
facts  of  the  case  is  essential  to  a  clear  understanding  of  the  main 
queatioUy  which  the  appeal  does  require  us  to  decide. 

The  water-power  of  the  plaintiff's  mill  is  supplied  mainly  from 
Will's  creek.  By  a  dam  erected  across  that  stream,  and  a  short 
artificial  cut  through  its  left  bank  the  water  is  turned  and  conducted 
into  a  natural  channel  or  water-course,  and  thence  flows  in  this 
channel  to  the  mill,  and  thence  on  and  througli  the  same  channel 
to  the  Chesapeake  and  Ohio  canal.  The  natural  channel,  which  is 
called  *^  Dry  Bun,''  is  thus  made  to  form  the  whole  of  the  tail-race, 
and  a  greater  portion  of  the  head-race  of  the  mill.  It  also  receives 
the  surface  drainage  from  the  eastern  side  of  Will's  mountain 
beyond  the  city  limits,  and  from  all  the  hills  and  valleys  on  the 
north  and  east  of  the  city,  and  is  in  fact  the  only  natural  outlet 
therefor.  It  passes  through  the  city  in  a  winding  course  for  nearly 
a  mile,  and  before  the  construction  of  the  canal  it  extended  to  the 
Potomac  river.  When  streets  were  first  opened  in  that  part  of  the 
city  their  drainage  was  discharged  into  this  run  or  race.  The  mill 
in  question  was  erected  over  and  across  this  run  in  a  central  and 
built-up  part  of  the  city,  but  at  what  time  does  not  appear.  It  may 
be  safely  assumed,  however,  that  streets  in  that  locality  conducting 
drainage  into  the  race  were  opened  and  paved  in  whole  or  in  part 
for  a  much  longer  period  than  twenty  years  before  1868.  One  of 
these  was  Bedford  street,  which  was  paved  as  early  as  1845,  and 
which  emptied  its  drainage  into  the  race  a  short  distance  below  the 
mill.  Bedford  road,  which  is  a  continuation  of  this  street  beyond 
the  city  limits,  passes  along  the  side  of  a  hill,  and  the  sui'face  water 
flowing  down  this  hill  formerly  passed  over  this  road,  and  over  ad« 
jaoent  vacant  lots,  now  built  upon,  and  thence  made  its  way  through 
a  hollow,  and  then  down  Frederick  street,  reaching  the  race  at  a 
point  more  distant  from  the  mill,  and  nearer  to  the  canal  or  river. 
In  18b8  an  act  of  the  legislature  was  passed  authorizing  an  exten- 
sion of  the  city  limits,  under  which  the  Bedford  road  for  about 
four  hundred  yards  was  subsequently  graded  and  paved.  By  this 
improvement  the  surface  water  from  the  adjacent  hill  was  inter- 
cepted and  conducted  down  Bedford  street,  whereby  a  larger  flow 
than  formerly,  of  such  water,  was  emptied  into  the  race  along  that 
street,  and  in  times  of  heavy  rains  a  larger  quantity  of  mud,  sand 
and  debns  was  thus  carried  into  the  race  near  to  the  mill,  than 
Vol.  XXXIII  — 39 
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before  this  improvement  was  made.  The  growth  of  the  city,  the 
buildiug  of  houses,  and  the  opening  and  extension  of  other  streets, 
also  contribated  to  the  same  result  The  obstruction  to  the  free 
fiow  of  water  through  the  race,  resulting  from  these  causes,  is  one 
of  the  grounds  of  this  action.  There  is  no  eyidenoe  in  the  cause 
of  any  want  of  reasonable  care  and  skill  on  the  part  of  the  city  in 
making  these  improyements. 

Upon  this  state  of  facts,  the  plaintiff  asked  two  instructions  to 
the  jury,  to  the  effect :  Ist  That  if  they  find  from  the  evidenco 
that  the  water-power  of  the  plaintiff's  mill  has  been  injured  by  ob- 
structions to  the  free  flow  of  water  through  the  race,  caused  by 
such  acts  of  the  defendant  as  carried  into  the  race  an  amount 
of  rubbish  and  debris,  at  points  and  in  quantities  beyond  that 
which  would  be  so  carried  by  the  natural  drainage  of  the 
city  and  the  adjacent  country,  then  their  yerdict  must  be  for 
the  plaintiff,  unless  they  find  the  defendant  had  a  prescrip- 
tive right  to  obstruct  the  flow  of  water  in  the  tail-race  of  the 
mill  in  the  manner  and  to  the  extent  of  the  obstructions 
now  complained  of.  2d.  That  if  they  find  from  the  evi- 
dence that  within  twenty  years  prior  to  this  suit  the  de- 
fendant diverted  the  water,  rubbish  or  debris,  or  any  con- 
siderable portion  thereof,  from  the  regular  and  natural  channel, 
by  which  it  flowed  down  the  hollow  and  Frederick  street,  and  thence 
into  the  race  near  Liberty  street  arch,  and  carried  the  same  down 
the  Bedford  road  and  Bedford  street,  and  emptied  the  same  into 
the  race  at  a  point  immediately  below  the  mill,  where  it  would 
more  injuriously  affect  the  free  flow  of  water  in  the  tail-race,  whereby 
the  plaintiff  was  damaged,  then  their  verdict  must  be  for  the  plaint- 
iff, although  they  may  find  that  the  defendant  had  a  prescriptivo 
right  to  flow  said  water,  rubbish  and  debns  down  the  hollow  and 
Frederick  street,  to  the  race  at  the  Liberty  street  arch.  The  defend- 
ant  on  the  other  hand  asked  an  instruction  that  if  the  jury  shall 
believe  from  the  evidence  that  the  defendant  in  the  proper  executioa 
of  its  powers  under  its  charter  for  the  paving,  grading,  repairing^ 
draining,  sewering  and  extending  of  the  streets,  lanes  and  alleys 
of  the  city,  so  directed  or  changed  the  natural  flow  of  the  surface 
water,  which  usually  found  its  way  into  the  water-course  or  milK 
race  mentioned  in  the  declaration,  whereby  a  larger  flow  of  such 
water  was  emptied  through  or  along  Bedford  street  than  had 
formerly  flowed  through  or  along  that  line,  and  that  from  this  cao8» 
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injary  reBiilted  to  the  pnyate  property  of  the  plaintiff,  he  eanuot 
hold  the  defendant  responsible  for  that  injury;  and  that  there  is 
00  eyidenoe  in  the  cause  of  any  want  of  reasonable  care  and  skill 
on  the  part  of  the  defendant  in  the  execution  of  said  powers.  Tba 
ooart  granted  the  instructions  asked  by  the  plaintif!  and  rejected 
the  one  asked  by  the  defendant,  and  it  becomes  our  duty  to  deter- 
mine whether  there  is  error  in  this  ruling. 

How  far  municipal  corporations  are  liable  for  consequential  dam- 
ages to  priTate  property  resulting  from  the  exercise  of  their  corpo* 
rate  poweis,  or  what  will  amount  to  the  **  taking  of  private  property 
for  public  use  "  in  the  constitutional  sense  of  these  terms,  has  been 
the  subject  of  much  discussion  and  controyersy.     Certain  general 
principles  seem,  however,  to  have  been  clearly  settled  by  the  current 
and  weight  of  judicial  authority.    Thus  it  is  well  settled  that  such 
a  corporation  is  not  liable  to  an  action  for  consequential  damages 
to  private  property  or  persons  (unless  it  be  given  by  statute)  where 
the  act  complained  of  was  done  by  it  or  its  officers  under  and  pur- 
suant to  aatiiority  conferred  by  a  valid  act  of  the  legislature,  and 
there  has  been  no  want  of  reasonable  care  or  skill  in  the  executioik 
of  the  power,  although  the  same  act,  if  done  without  legislative 
sanction,  would  be  actionable.    2  Dill,  on  Mun.  Corp.,  §  T8K 
Upon  this  principle  it  has  been  decided  by  a  great  preponderance 
of  authority  that  municipal  corporations  acting  under  authoritj 
conferred  by  the  l^islaturo  to  make  and  repair,  or  to  grade,  level 
and  improve  streets,  if  they  exercise  reasonable  care  and  skill  in  the 
performance  of  the  work  resolved  upon,  are  not  answerable  to  the 
adjoining  owner,  whose  lands  are  not  actually  taken,  for  consequen- 
tial  damages  to  his  premises,  even  though  in  grading  and  levelling; 
the  street  a  portion  of  the  adjoining  lot  in  consequence  of  the  re* 
moval  of  its  natural  support  falls  into  the  highway,  and  the  same 
immunity  exists  if  the  street  be  embanked  or  raised  so  as  to  cut  ofl^, 
or  render  difficult,  the  access  to  the  adjacent  property,  and  this,  too^ 
although  the  grade  of  the  street  had  been  before  established  and  the 
adjoining  property  owner  had  erected  buildings  or  made  improve- 
ments with  reference  to  such  grade.     Property  thus  injured  is  not  in 
the  constitn  tional  sense  taken  for  public  use.  This  doctrine  was  Icfng 
since  announced,  after  the  most  careful  consideration,  by  courts  of 
the  highest  authority,  and  by  judges  of  great  eminence  and  learnings 
CMender  t.  Marsh,  1  Pick.  418;  Radclvff^s  Executors  v.  Brooklyn^ 
ft  Cornst  195;  (y Connor  v.  Pittsburgy  18  Penn.  St.    187.     It  was 
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also  approved  by  the  Supreme  Court  in  the  leading  cases  of  Oosz- 
Ur  T.  Oeorgetovm,  6  Wheat.  595,  and  Smith  y.  Washington^ 
20  How.  135.  These  authorities  ^hare  been  since  followed  and 
adopted  by  the  decisions  of  almost  every  State  of  the  Union  where 
the  question  has  arisen,  and  in  fact  to  such  an  extent  that  even 
the  citation  of  the  cases  has  become  bui-densome  and  superfluous. 
It  is  true  that  the  Supreme  Court  of  Ohio,  in  a  series  of  decisions, 
has  adopted  a  different  doctrine  and  extended  the  liability  of  muni- 
cipal corporations  in  such  cases  beyond  the  limits  assigned  to  it 
elsewhere.  By  these  decisions  such  corporations  are  held  liable  for 
consequential  injuries  which  result  from  the  exercise  of  their  law- 
ful powers,  upon  the  ground  that  if  an  act,  though  legal  and  law- 
fully executed,  be  done  for  the  good  of  all  to  the  injury  of  an  in- 
dividual, the  injury  should  in  justice  and  good  morals  be  shared 
by  all.  But  this  doctrine  has  not  only  been  rejected  by  the  author- 
ities to  which  we  have  referred,  but  the  court  which  announced  it 
admits  it  to  be  in  direct  conflict  with  the  decisions  both  in  England 
and  America.  Crawford  v.  Village  of  Delaware,  7  Ohio  St  459. 
So  far,  therefore,  as  injury  to  the  private  owner  consists  in  leaving 
his  property  above  or  below  the  grade  of  a  street,  so  as  to  cut  off  or 
render  diflicult  the  access  thereto,  and  so  far  as  its  value  or  its  con- 
venient and  comfortable  enjoyment  may  be  impaired  in  conse- 
quence of  such  grading  or  change  thereof  from  time  to  time,  the 
law  seems  to  be  well  settled,  and  if  the  injury  complained  of  in 
this  case  were  of  that  character  we  should  have  no  difficaltv  what- 
ever  in  holding  that  the  city  was  not  responsible  therefor. 

But  another  species  of  injury  may  result  to  private  property  by 
the  grading,  paving  and  improving  of  streets.     By  improvements 
made  and  work  done  upon  streets,  adjacent  private  property  may 
be  overflowed  by  water  or  injured  by  its  action.    In  cases  of  this 
kind  there  is  more  difliculty,  and  perhaps  more  reasonable  ground 
of  conflict  of  authority.    A  distinction,  however,  has  been  taken, 
which  muy  be  well  founded  and  reasonable  between  the  disturbance 
or  diversion  of  natural  living  streams,  flowing  in  channels  withm 
defined  and  actual  banks,  and  surface  water  caused  by  rain  or  melt- 
ing snow.     In  the  former  case  it  has  been  held  by  some  authorities 
that  under  the  general  power  to  grade  and  improve  streets  or  to 
construct  beneficial  public  improvements,  a  municipal  corporation 
cannot  deprive  the  owners  of  their  property  rights  in  the  water 
course,  or  injure  them  by  badly  constructed  and  insuflicicnt   cat* 
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▼erts  or  passage-ways  obstrncting  the  free  flow  of  the  water,  with- 
out being  liable  therefor.    Bat  as  respects  surface  water,  if  the 
damage  has  resulted  solely  as  a  consequence  of  the   proper  ezecn-- 
tion  of  a  legal  power  by  the  corporation,  it  falls  within  the  general' 
principle  and  there  is  no  liability  therefor,  and  hence  it  has  been  * 
held  that  as  the  owner  of  property  may  take  such  measures  as  he  - 
deems  expedient  to  keep  surface  water  off  from  him  or  turn  it  away 
from  his  premises  on  to  the  street,  so  municipal  authorities  may  ex- 
ercise their  powers  in  respect  to  the  graduation,  improvement  and 
repair  of  streets  without  being  liable  for  the  consequential  damages 
caused  by  surface  water  to  adjacent  property.    3  Dill.  Mun.  Oorp.,^^ 
§§  797,  798. 

In  examining  the  numerous  authorities  upon  this  subject,  wer* 
haye  found  frequent  reference  to  the  opinion  of  Abchsb,  Oh.  J.,  in 
the  case  of  Barron  y.  Mayor  and  City  Council  of  BaUimore,  re- 
ported in  2  Am.  Jur.  203.  It  has  been  very  highly  and  deservedly 
commended,  and  it  is  strongly  relied  on  in  connection  with  the 
Ohio  cases,  by  the  Supreme  Court  of  Illinois  in  the  case  of  Nevins 
V.  Oiiy  of  Peorta,  41  111.  502  (a  case  much  pressed  upon  our  atten- 
tion by  the  appellee's  counsel),  as  justifying  an  admitted  departure 
firom  the  current  of  decisions  elsewhere.  In  the  Jurist  it  is  cor- 
rectly reported  as  the  opinion  of  the  judge  sitting  at  nisiprius  in 
Baltimore  county  court,  and  in  some  of  the  references  to  it  this 
fact  is  stated,  but  it  is  a  little  remarkable  that  we  find  no  refer- 
ence to  the  further  fact  that  the  rulings  in  the  case,  in  support  of 
which  this  opinion  was  delivered,  were  on  appeal  reversed 
by  the  Court  of  Appeals  and  a  procedendo  refused,  though  that 
fact  is  stated  in  the  report  of  the  case  in  7  Pet.  243,  when  it  was 
taken  up  to  the  Supreme  Court  We  have  examined  the  record  of 
the  case  in  this  court.  The  testimony  in  the  bills  of  exception  is 
quite  voluminous,  but  the  general  features  of  the  case  are  clearly 
enough  stated  in  7  Pet,  and  they  are  substantially  these:  The 
plaintiff  was  owner  of  an  extensive  and  highly  productive  wharf  in 
the  eastern  section  of  Baltimore,  enjoying  at  the  time  of  his  pur- 
chase of  it  the  deepest  water  in  the  harbor ;  the  city,  in  the  exercise 
of  its  corporate  powers  over  the  harbor,  the  paving  of  streets,  and 
regulating  grades  for  paving,  and  over  the  health  of  the  city, 
diverted  from  their  accustomed  and  natural  course  certain  streams 
of  water  which  flow  from  the  range  of  hills  bordering  the  city, 
partly  by  adopting  new  grades  of  streets,  partly  by  the  necessary 
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results  of  paving,  and  partly  by  mounds,  embankments  and  other 

tirtificial  means  which  were  purposely  adopted  to  bend  the  course 

of  the  water  to  the  wharf  m  question ;  these  streams  becoming 

Tory  full  and  violent  in  rains,  carried  down  with  them  from  the 

Iiills  and  the  soil  over  which  they  ran,  large  masses  of  sand  and 

earth  which  they  deposited  along  and  widely  in  front  of  the  plaint- 

ilTs  wharf,  and  the  consequence  was  that  the  water  was  rendered 

43hallow  and  the  wharf  became  of  little  or  no  value  ;  this  injury 

'twas  inflicted  under  a  series  of  ordinances  between  the  years  1815 

•and  1821,  was  progressive,  active  and  increasing  at  the  institution 

-of  the  suit  in  1822  ;  the  plaintifF  gave  evidence  tending  to  proYo 

the  original  and  natural  course  of  the  streams,  the  various  works  of 

^the  corporation  from  time  to  time  to  turn  them  in  the  direction  of 

ithis  wharf,  and  the  serious  consequences  of  these  measures  to  bis 

'property;  the  defendants  did  not  assert  that  they  ever  made  or 

proffered  any  compensation  for  this  injury,  but  justified  under  the 

authority  they  denved  from  the  charter  of  the  city,  granted  by  the 

legislature,  and  under  several  acts  of  the  legislature  conferring 

powers  on  tho  corporation  in  regard  to  the  grading  and  paving  of 

streets,   the  regulation  of  the  harbor  and  its  waters,  and  to  the 

liealth  of  the  city.    Referring  now  to  the  record  in  this  court,  we 

find  that  upon  this  state  of  facts  the  defendants  asked  two  in- 

fltructions : 

1st.  That  in  passing  the  several  ordinances  and  resolutions  of- 
fered in  evidence  by  the  plaintiff,  the  mayor  and  city  council  acted 
within  the  scope  of  the  authority  conferred  on  the  corporation  by 
the  laws  of  the  State,  and  therefoi*e  the  plaintiff  is  not  entitled  to 
recover  damages  against  the  corporation  in  this  action  for  the  lo68 
he  may  have  sustained  by  the  filling  up  of  the  water  at  his  wharf. 
AS  stated  in  the  testimony  ;  first,  because  the  corporation  and  its 
agents  and  servants,  in  making  said  alterations  acted  as  public 
agentsindischargeof  a  public  duty  imposed  on  them  byIaw;8eooDd, 
because  the  corporation  consists  of  the  inhabitants  of  Baltimore 
city,  «ind  they  are  not  liable  for  any  injury  done  to  the  plaintiff  by 
the  acts  of  their  servants  and  agents  which  were  not  commanded 
fcy  the  said  corporation  ;  third,  because  the  river  and  the  soil  of  the 
river  being  the  property  of  the  State,  and  the  defendants  being  the 
agents  of  the  State,  clothed  with  discretionary  powers  with  regard 
to  the  preservation  of  tho  navigation  of  the  harbor,  the  defendants 
are  not  liable  in  this  action  for  the  consequences  resulting  from 
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their  acts  as  complained  of  in  the  declaration  and  stated  in  the 
eridence  ;  and  fourth,  because  if  any  wrong  has  been  done  in  filling 
np  the  cove,  it  is  a  public  nuisance  and  the  plaintiff  .upon  the 
evidence  above  stated  has  not  sustained  such  an  injuiy  as  will  en- 
title him  to  maintain  an  action. 

2d.  That  in  grading  and  paving  the  several  streets,  and  damming 
and  taming  the  water  at  the  several  places  marked  on  the  plat  and 
stated  in  the  evidence,  the  officers,  servants  and  agents  of  the  mayor 
and  city  council  acted  within  the  scope  of  their  lawful  authority, 
mnd  if  the  jury  find  from  the  evidence  that  they  acted  bona  fide 
and  to  the  best  of  their  judgment^  then  the  present  action  cannot 
be  maintained  against  the  corporation  for  any  injury  done  by  their 
said  officers  or  agents  in  manner  aforesaid. 

But  the  court  (Archer,  J.)  refused  to  grant  these  instructions, 
and  was  of  opinion  and  instructed  the  jury  that  the  plaintiff  will 
bo  entitled  to  a  verdict,  if  they  believe  from  the  testimony  that  the 
plaintiffs  property  was  injured  by  the  washings  occasioned  by  the 
diversion  of  the  waters  flowing  into  the  western  cove  and  turning 
them  into  the  eastern  cove,  and  only  to  damages  proceeding  from 
such  a  source,  as  the  counsel  for  the  plaintiff  have  admitted,  that 
they  are  not  entitled  to  and  do  not  claim  damages  on  account  of 
that  portion  of  the  Injury,  which  may  have  been  sustained  by  the 
washings  from  such  of  the  waters  as  would  naturally  have  flowed 
there,  notwithstanding  by  the  grading  and  cutting  down  of  Wash- 
ington and  other  streets,  the  waters  which  naturally  flowed  into  the 
eastern  cove  carried  down  more  earth  and  sediment  than  before  said 
grading  and  cutting  they  had  been  accustomed  to  do.  Then,  after 
directing  the  jury  as  to  the  mode  of  ascertaining  the  damages,  the 
court  further  instructed  them,  that  if  they  believe  the  plaintiff's 
property  bad  been  injured  by  the  diversion  of  the  waters  from  the 
western  to  the  eastern  cove,  and  that  such  diversion  was  neither 
malicious,  negligent  or  careless,  but  was  even  beneficial  to  the 
general  interests  of  the  city,  made  with  the  best  advice  and  with 
due  circumspection,  consulting  the  general  prosperity  of  the  city 
and  its  inhabitants,  either  for  securing  the  health  of  the  city  or  for 
preserving  more  effectually  its  navigation,  still,  notwithstanding 
the  jury  should  believe  these  facts,  the  plaintiff  is  entitled  to  dam- 
ages for  the  injury  they  shall  find  he  may  have  sustained,  inasmuch 
as  this  general  improvement  would  in  such  case  be  made  for  the 
benefit  and  advantage  of  the  inhabitants  of  Baltimore,  and  it  would 
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be  unjast  that  the  property  of  the  plaintiff  should  be  deteriorated 
and  he  (to  the  extent  of  sach  injury)  be  deprived  of  his  property, 
without  remuneration.  To  these  rulings  the  defendants  excepted, 
and  this  constitutes  the  first  bill  of  exceptions.  The  same  instruc- 
tions of  the  court  were  reiterated  in  the  second  exception,  and  the 
third  and  fourth  need  not  be  stated  as  they  contain  nothing  ma- 
terial to  the  question  before  us.  The  defendants,  after  motion  in 
arrest,  appealed  from  the  judgment  against  them.  The  well  known 
ability  of  counsel  on  both  sides  (Taney,  Ch.  J.,  then  at  the  bar 
being  the  leading  counsel  for  the  city)  warrants  the  inference  that 
the  cause  was  thoroughly  argued  in  the  Appellate  Court.  There 
was  no  formal  opinion  by  the  court,  but  the  following  memorandum 
of  their  judgment  in  the  case,  written  by  Judge  Dorset,  is  filed 
among  the  opinions  delivered  at  that  term  :  "  We  concur  with  the 
county  court  in  overruling  the  motion  to  arrest  the  judgment  for 
the  reasons  assigned,  and  also  in  their  refusal  of  the  appellants' 
prayers  in  their  third  and  fourth  bills  of  exception,  but  dissent 
from  the  opinions  of  the  court  below  in  the  first  and  second  bills  of 
exception  and  therefore  reverse  their  judgment.  No  procedendo 
to  issue.''  We  have  stated  this  case  thus  at  length  from  our  own 
records  not  only  because  the  judgment  of  the  Court  of  Appeals 
therein  does  not  appear  in  our  State  reports,  but  also  to  show  that 
it  is  that  judgment,  and  not  the  overruled  opinion  of  Judge  Aacii  eb, 
by  which  we  must  be  guided  in  ascertaining  what  the  law  of  Mary- 
land on  this  question  is.  The  absence  of  an  opinion  in  so  import- 
ant a  case  stating  the  grounds  of  decision  is  of  course  to  be  regretted, 
but  the  record  plainly  shows  that  the  doctrine  subsequently  fol- 
lowed and  adopted  by  the  Supreme  Court  of  Ohio  was  clearly  and 
forcibly  presented  by  Judge  Archer  in  his  instructions  to  the  jury, 
and  that  it  was  as  clearly  i*epudiated  by  the  unanimous  judgment  of 
the  Appellate  Court  The  refusal  to  grant  a  procedendo  shows  be- 
yond question  the  court  was  of  opinion  that  the  plaintiff  upon  the 
facts  contained  in  the  record  had  no  ground  of  action  whateyer. 
In  all  its  circumstances  it  presents  a  much  stronger  case  for  sus- 
taining the  action  than  the  one  now  before  us.  In  fact  the  injury 
here  complained  of  very  closely  resembles  that  for  which  the  plaint- 
iff's counsel  in  Barron^s  case  admitted  they  could  sustain  no 
action.  That  decision  is  decisive  of  the  present  case  unless  we  now 
overrule  it,  and  that  we  are  not  disposed  to  do,  supported  as  it 
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appears  to  hb  to  be  by  a  great  preponderance  of  authority  else- 
where. 

At  tbia  point  we  might  well  conclude  our  opinion  upon  this 
branch  of  the  case,  but  deference  to  the  able  arguments  of  the  ap- 
pellee's counsel  induces  us  to  notice  the  most  important  cases  upon 
which  they  have  relied.  As  to  those  in  Ohio  we  have  already  said 
all  that  is  necessary.  In  Nwi^is  y.  City  of  Peoria,  the  facts  stated 
in  the  court's  opinion  make  a  case  in  which  the  grading  of  asti'eet 
for  the  purpose  of  improving  its  drainage,  undertaken  by  the  city, 
was  badly  and  carelessly  done,  and  never  completed,  in  consequence 
whereof  the  plaintifiTs  house  and  grounds  were  flooded  at  every  con- 
siderable rain  with  mud  and  water,  and  his  property  and  business 
otherwise  injured.  Under  that  state  of  facts  it  seems  to  us  the 
caee might  have  been  decided,  and  the  opinion  tested  upon  the  well- 
settled  principle  that  the  negligent  and  careless  performance  of  a 
lawful  act,  whereby  injury  results,  gives  rise  to  an  action  against 
a  municipal  corporation  as  well  as  against  an  individual.  But 
Judge  Lawbbkcs,  for  whose  learning  and  ability  we  have 
great  respect,  proceeds  further  in  his  opinion  and  adopts  the 
opinion  of  Judge  Abchbb  and  the  Ohio  decisions,  and  in  this  for 
the  reasons  already  stated  we  cannot  agree  with  him.  The  case  of 
■City  of  Colunibus  v.  Wooten  Mills  Co,,  33  Ind.  435,  was  decided  upon 
an  act  of  the  legislature,  which  provided  that  when  the  grade  of  a 
street  has  been  once  established,  it  shall  not  be  changed  without 
first  assessing  and  tendering  the  damages  occasioned  by  the  change, 
and  this  was  held  to  apply  to  damages  to  property  outside  as  well 
as  within  the  city  limits.  In  this  there  is  no  conflict  with  thepro- 
yious  decisions  in  the  same  State,  nor  with  the  subsequent  case  of 
City  of  Delphi  v.  Evans,  36  Ind.  90  ;  s.  c,  10  Am.  Rep.  12. 
The  cases  of  Stetson  v.  Faxon,  and  Thayer  v.  City  of  Bos* 
ton,  19  Pick.  147  and  511,  turn  upon  a  different  point,  and  are 
instances  of  a  different  class  of  torts.  The  opinions  in  these 
cases  contain  no  intimation  of  a  purpose  to  overrule  the  well- 
considered  judgment  of  Pabker,  G.  J.,  in  the  previous  case  of  CoU 
lender  v.  Marsh.  Whatever  conflict  there  may  be  between  the  Wis- 
consin cases  of  Alexander  v.  Milwaukee,  16  Wis.  247,  and  PettiyrctO 
T.  EvansviUe,  25  id.  223  ;  s.  0.,  2  Am.  Rep.  50,  or  however  difficult 
it  may  be  to  reconcile  them,  it  seems  to  us  that  the  subsequent  case 
of  Hoyt  V.  City  of  Hudson,  27  Wis.  656  ;  s.  c,  22  Am.  Rep.  714, 
has  placed  the  decisions  of  that  State  on  this  subject  within  the  gen« 
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era]  cuni^nt  of  authority.  Mayor^  etc.  v.  Appold,  42  Md.  442,  was  a 
case  where  the  legislature  had  granted  power  to  the  city  of  Balti- 
more to  acquire  by  purchase,  or  condemnation  and  payment  of  dam- 
ages,  the  right  to  use  any  land,  water  or  water-course  it  might  deem 
expedient  and  necessary  for  the  introduction  of  water  into  the  city. 
After  the  main  works  had  been  constructed^  the  city  by  ordinance 
adopted  a  plan  for  an  additional  temporary  supply,  by  bringing  the 
water  of  the  Gunpowder  river  through  pipes  to  a  point  on  Roland 
run,  at  which  it  was  to  empty  into  that  stream,  to  the  extent  of 
ten  millions  of  gallons  per  day,  and  thence  flow  with  the  stream 
into  Lake  Boland,  the  main  reservoir.  The  court  held  that  this  was 
an  unreasonable  and  unauthorized  use  of  the  stream,  an  invasion 
of  the  rights  of  the  riparian  owners,  which  must  be  acquired  by  pur- 
chase or  condemnation  under  the  law,  before  the  city  could  so  use  it, 
and  affirmed  an  order  granting  an  injunction  to  prevent  such  threat- 
ened use  without  such  purchase  or  condemnation.  It  does  not  ap- 
pear to  us  that  any  thing  said  in  that  case  has  a  material  bearing 
upon  the  question  now  under  consideration.  In  EeUon  v.  Railroad 
Co.^  51  N.  H.  504 ;  s.  c,  12  Am.  Rep.  147,  a  railroad  company  hav- 
ing the  usual  corporate  powers,  in  constructing  its  road  had  cut 
through  a  natural  ridge  or  barrier,  which  had  protected  the  plaint- 
iff's meadows  from  the  effects  of  the  floods  and  freshets  of  a  neigh- 
boring river,  in  consequence  of  which  the  water  by  flowing  through 
this  out  carried  sand,  gravel  and  stones  upon  their  land,  and  the 
court  held  that  this  was  a  taking  of  private  property  within  the 
meaning  of  the  constitutional  prohibition.  But  assuming  (without 
expressing  an  opinion  to  that  effect)  that  an  injury  of  this  charac- 
ter, inflicted  in  the  mode  and  to  the  extent  descnbed  in  that  case, 
would  amount  to  such  taking,  still  that  would  not  affect  our  decis- 
ion of  the  present  case,  because  as  the  question  is  presented  to  us, 
and  so  far  as  the  record  discloses,  the  injury  here  complained  <rf, 
besides  proceeding  from  a  very  different  cause,  does  not  appear  to 
have  gone  to  such  an  extent.  The  point  of  the  decision  of  the 
Supreme  Court  in  Pumpelly  v.  Oreen  Bay  Co^  13  Wall.  166,  is  that 
the  overflowing  of  land  by  backing  water  upon  it,  by  means  of 
dams,  is  a  taking  within  the  constitutional  provision.  The  court 
expresses  the  opinion  that  the  decisions  which  have  exempted  ma- 
nicipal  and  other  corporations  from  liability  for  consequential  dam- 
ages  to  private  property  have  gone  to  the  uttermost  limit  of  sound 
judicial  construction,  and  m  some  cases  beyond  it,  and  they  insisk 
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**  that  it  remains  true  that  where  real  estate  is  actaallj  invaded  by 
snperinduced  additions  of  water,  earth,  sand  or  other  material,  or 
by  having  any  artificial  structure  placed  on  it,  so  as  to  effectually 
destroy  or  impair  its  usefulness,  it  is  a  taking  within  the  meaning 
of  the  Constitution,  and  that  this  proposition  is  not  in  conflict 
with  the  weight  of  judicial  authority  in  this  country,  and  certainly 
not  with  sound  principle/'  They  concede,  however,  that  this 
principle  of  exemption  sustained  by  the  authorities  of  the  State 
courts  ''is  a  sound  one  in  its  proper  application  to  many  injuries 
to  property  so  originating/'  This  concession  is  quite  sufficient  to 
cover  the  present  case,  for  there  is  nothing  in  the  record  to  show 
that  the  increased  washings  into  this  race  resulting  from  the  exten- 
sion of  Bedford  street,  and  other  improvements  in  that  locality, 
could  not  have  been  removed  by  a  very  slight  expenditure  of  labor 
and  money.  In  fact,  the  testimony  offered  by  the  plaintiff  shows 
th^t  ie  usually  cleaned  the  race  twice  a  year,  but  did  not  clean  it 
within  the  past  year,  and  that  only  one  of  his  mills  has  been  run- 
ning since  the  Ist  of  March,  1876,  because  the  race  was  filled  by 
the  washings  of  the  street  by  means  of  hose  attached  to  fire-plugs, 
done  under  the  direction  of  the  then  mayor  of  the  city,  and  that 
before  that  time  the  city  authorities  had  caused  the  streets  to  be 
regularly  scraped,  and  the  dirt  therefrom  carted  away.  From  this 
the  inference  is  plain,  that  the  stoppage  of  the  mill  was  occasioned 
by  this  washing  of  the  streets,  which  the  court  below  very  properly 
held  to  be  an  unauthorized  act  of  the  mayor,  for  which  the  city 
was  not  responsible,  and  not  by  the  increased  washing  or  flow  of 
surface  water,  caused  by  the  extension  and  improvement  of  Bed-^ 
ford  street 

It  follows  from  what  we  have  said  that,  iji  our  opinion,  there  was 
error  in  the  court's  action  upon  the  instructions  we  have  been  con- 
sidering, and  for  this  error  the  judgment  must  be  reversed. 

Another  question  is  presented  by  the  rejection  of  the  defendant's 
tenth  prayer.  By  the  act  of  1864,  ch.  131,  the  city  of  Cumber- 
land was  vested  with  the  power  to  introduce  water  therein,  and  to 
pass  ordinances  regulating  the  introduction  and  use  of  the  same. 
Under  this  authority  works  were  constructed  by  which  water  from 
the  Potomac  river  was  forced  and  carried  into  the  city  on  the  east 
side  of  Will's  creek  to  the  extent  of  about  one  million  gallons  per 
day.  According  to  the  testimony  on  the  part  of  the  plaintiff  this 
water  is  very  largely  used  for  water-closets  and  washing  the  pave- 
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ments  of  the  streets,  and  a  portion  of  it  so  used  is  carried  by  the 
gutters  and  sewers  mixed  with  the  dirt  and  filth  of  the  streets  into 
this  race,  to  the  damage  of  the  plaintiff.  The  defendant's  tenth 
prayer  is  to  the  effect  that  the  city  has  at  all  times  the  right  to  ose 
or  authorize  its  citizens  to  use  its  hydrants  in  washing  its  streets, 
even  though  mud  is  washed  thereby  into  this  natural  water-course 
or  mill-race.  We  have  not  been  furnished  with  any  ordinance 
passed  in  pursuance  of  the  power  to  regulate  the  use  of  this  water, 
BO  that  the  court  could  determine  whether  it  was  reasonable,  or  so 
unreasonable  as  to  be  a  plain  abuse  of  the  power  and  therefore 
Toid.  All  that  we  can  say  is  that  an  ordinance  permitting  the  citi- 
zens to  use  the  water  for  household  and  domestic  purposes,  and 
also  to  sprinkle  the  pavements  and  streets  in  front  of  their  houses, 
as  is  usually  done  in  cities  in  warm  and  dry  weather,  would  be  a 
proper  exercise  of  the  power,  and  for  any  injury  resulting  from 
such  use  of  it  (if  any  could  possibly  so  result)  the  city  would  not 
be  responsible.  But  the  broad  terms  in  which  the  instruction  asked 
for  is  couched  might  justify  an  abuse  of  the  power,  and  we  are  of 
opinion  the  court  committed  no  error  in  rejecting  it. 

The  result  is  that  tho  judgment  must  be  reversed,  and  as  the 
case  seems  to  us  to  be  one  in  which  a  procedendo  should  not  issue 
unless  upon  special  application,  it  will  not  be  issued  until  ap- 
plied for. 

Judgment  reversed. 

Note  bt  tbb  Rkpurter.— Alvkt,  J.,  filed  the  following  opinion :  In  this  case  I  concur  In 
the  conclusion  that  the  Judgment  appealed  from  should  be  reversed,  and  1  do  not  see  that 
there  is  any  such  state  of  facts  disclosed  by  the  record  as  will  entitle  the  plaintiff  to  main« 
tain  his  suit.  But  there  are  several  propositions  maintained  in  the  opinion  of  this  court  to 
which  I  cannot  assent.  For  instance,  tho  leading  proposition,  that  a  municipal  coqporatkm 
is  not  liable  to  an  action  for  consequential  damages  to  private  propertr  or  persona,  where 
the  act  complained  of  is  done  by  it  under  authority  conferred  by  a  valid  act  of  the  legisla- 
ture, if  there  be  no  negligence  in  doingthoact^althoughthesameactif  done  without  legis- 
lative sanction  would  bo  actionable.  With  all  due  respect,  I  do  not  thinic  that  such  propor- 
tion can  be  maintained  either  upon  principle  or  any  binding  authority.  While  an  act 
of  the  legislature  may  be  perfectly  valid  simply  as  an  authority  for  doing  acts  of  a  certain 
character  generally,  it  does  not  necessarily  follow  that  particular  individuals  should  ba 
made  to  suffer  all  the  consequences  that  may  result  from  doing  any  particular  act  of 
the  denomination  authorized  by  the  statute.  A  statute  may  authorize  the  mailing  of 
grades  and  drains  for  the  benefit  and  improvement  of  the  town,  and  to  that  extent 
be  perfectly  valid,  yet  if,  by  making  a  particular  grade  or  drain,  the  private  prop- 
erty of  an  individual  is  flooded  and  rendered  useless,  or  is  thereby  seriously  in- 
jured, the  silence  of  the  statute  upon  the  subject  can  offer  no  reason  why  he  should 
not  be  compensated.  In  such  case,  it  is  not  to  be  presumed  that  the  legislature  in- 
tended that  the  statute  should  be  noade  to  operate  to  the  detriment.  It  may  be  to  the  niio. 
of  the  citizen.  The  power  delegated  should  be  ezerdaed  with  due  respect  to  the  rights  of 
private  property  (Perry  v.  TTilson,  7  Mass.  398  ;  Gardner  v.  VtOage  of  Newburghy  8  Johns. 
Ch.  IfiS);  and  if  the  municipal  corporatloa  invades  those  rights,  thou^  it.be  acttnc 
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under  a  genenhl  power  deriTed  from  the  legislature,  it  should  be  made  to  respond  in  dam- 
ages iu  like  manner  and  to  the  same  extent  that  an  indiyidual  would  be  liable  for  a  similar 
Injury :  that  is  to  say,  for  the  actual  damage  sustained. 

Without  going  into  any  particular  statement  of  the  doctrine  upon  the  subject,  I  only  pro« 
poee  to  say,  that,  in  my  opinion,  the  true  principle,  with  its  proper  limitations,  with  respect 
to  the  liability  of  municipal  corporations  for  wrongs  of  the  character  of  that  complained 
of  Id  this  Instance.  Is  that  laid  down  and  maintained  in  the  cases  of  Propri«for«  of  Locks  ▼. 
XiOioeU.  7  Gray,  08 ;  Hatkea  ▼.  New  Bedford,  106  Mass.  206 ;  Brayton  ▼.  City  of  EcOl  River, 
113  id.  218 ;  s.  c,  18  Am.  Bep.  470 ;  Franklin  Wharf  Co,  y.  Portland,  67  Me.  46 ;  s.  c. 
U  Am.  Ilep.  1 ;  AaOcy  v.  City  of  Port  £hinm,  83  IDch.  296  ;  s.  o.,  M  Am.  Rep.  652 ;  Petti- 
yrem  ▼.  VWage  tjf  EeaenwOU^  f&  Wis.  228 ;  a.  o.,  3  Am.  Rep.  60.  See,  also,  Qixrdnery  VH* 
lage  o/  NtntHmrf^  2  Johns.  Ch.  16S,  and  PwnyeUy  v.  Qreen  Bay  Co.,  18  Wall.  166. 


Stigers  y.  Brekt. 

(SOHd.  214.) 

IjMonity — action  agaimt  lunatie, 

A  lunatic  may  be  sued  at  law  and  judgment  may  proceed  against  him  upon  a 
debt  contracted  while  he  was  of  sound  mind,  and  equity  will  not  interfere.* 


B 


ILL  to  set  aside  a  judgment.     The  opinion  states  the  case. 
The  bill  was  dismissed  below. 


Oeorge  W.  Smithy  Jr.y  for  appellants.  The  acts  of  lunatics  and 
infants  arc  analogous.  Key  v.  Davis^  1  Hd.  43;  Che^o  v.  Bank  of 
SaUo.,  14  id.  319.  Powers  of  attorney  of  infants  to  confess  judg- 
ments are  absolutely  void.  Saunders  v.  Marty  1  Bl,  75;  Bennett 
V.  Davis,  6  Cow.  393.  The  power  of  attorney  of  a  lunatic  is  abso* 
lately  void.  Dexter  v.  Hally  15  Wall.  26.  The  deed  of  a  lunatic 
is  absolutely  void.  Van  Deusen  v.  Sweet,  61  N.  Y.  381.  And  so 
with  a  mortgage  executed  by  a  lunatic.  Jacobs  v.  Richards,  5  DcO. 
M.  &  G.  55  ;  18  Beav.  300;  Eckstein,  1  Pars.  Sel.  Eq.  Cas.  59.  A 
lunatic  is  civilly  dead.     5  Bush,  686  ;  Bokstem^s  case,  supra. 

Edward  Stake,  for  appellees. 

Bbent,  J.  The  bill  in  tliis  case  is  filed  by  the  appellants,  aa 
creditors  of  a  certain  John  J.  Brosius,  to  set  aside  a  judgment  ren- 
dered against  him  in  favor  of  the  appellee,  Oeorgo  Brent,  on  the 

*S«e  Oamat  v.  Ckamett  (114  BUm.  179)«  19  Am.  Rep.  809»  and  not«,}>7L 
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12th  day  of  February,  1877,  by  the  Circuit  Ck>urt  for  Washington 
county. 

The  cause  of  action  was  two  promissory  notes  given  by  John  J. 
Brosius  to  the  appellee  for  money  loaned,  the  one,  dated  July  Ist^ 
1874,  being  for  12,000  payable  two  years  after  date,  and  the  other, 
dated  November  1st,  1874,  being  for  $1,000,  payable  twenty  months 
after  date.  Shortly  after  the  maturity  of  both  notes  suit  was 
brought  upon  them  to  the  November  term,  1876,  of  the  Circuit 
Court  for  Washington  county,  and  judgment  obtained  at  thi*  fal- 
lowing term,  which  commenced  in  February,  1877. 

On  the  23d  of  tho  same  month  of  February,  and  eleven  days 
after  the  rendition  of  this  judgment,  Clarence  Brosius  filed  a  peti- 
tion on  the  equity  side  of  the  court  for  a  writ  de  lunaiico  inquirendo 
against  tho  said  John  J.  Brosius.  The  writ  was  issued,  and  an  in- 
quisition taken  under  it  and  returned  on  the  10th  of  March  fol- 
lowing, the  jury  finding  that  Brosius  was  then  a  lunatic,  without 
lucid  intervals,  and  had  been  so  since  the  Istof  August,  1875. 

A  large  amount  of  testimony  has  been  taken  in  the  case,  and  the 
soundness  of  Brosius'  mind  at  tho  times  he  borrowed  the  two  sums 
of  money  mentioned  from  the  appellee  and  executed  these  notes, 
has  not  been  questioned  or  doubted.  The  good  faith  and  fairness 
of  this  transaction  is  conceded  on  all  sides. 

Nor  can  it  be  questioned  that  he  afterward  became  of  unsound 
mmd,  and  was  so  at  the  time  the  suit  of  the  appellee  was  brought, 
and  the  judgment  in  question  obtained.  The  proof  establishes  these 
facts  very  conclusively. 

The  bill  does  not  charge  any  actual  fraud,  collusion  or  conspir- 
acy, but  alleges  that  tho  judgment  was  improperly  obtained,  and 
unless  it  is  declared  void  by  the  court  m  the  exercise  of  its  equity 
powers,  the  appellee  will  have  a  preference  in  tho  distribution  of 
the  estate  of  Brosius,  and  a  fraud  in  law  will  thereby  be  committed 
upon  the  rights  of  the  complainants  as  creditors. 

Three  objections  have  been  urged  against  the  validity  of  this 
judgment.  The  first,  that  a  judgment  cannot  be  rendered  against 
a  lunatic;  the  second,  that  no  summons  was  served,  and  the 
third,  that  the  attorneys  who  appeared  in  the  case  and  confeascd 
the  judgment  had  no  sufficient  authority  to  do  so. 

In  this  case  no  question  arises  upon  the  fairness  or  validity  of 
the  notes,  which  are  the  foundation  of  the  judgment  Their  con* 
fidcration  was  for  money  loaned,  and  they  were  signed  and  delir* 
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ered  by  Broeins  a  considerable  time  before  his  mind  became 
imp&iied  from  business  troubles  and  lunacy  supervened.  The 
naked  point  is  presented  whether  a  lunatic  can  be  sued  at  law  for 
a  debt  which  he  contracted  when  of  sound  %ind,  and  a  judgment 
tliertfor  obtained  againsc  him. 

Upon  this  point  all  the  authorities  agree,  unless  where  some  stat* 
ate  intervenes  to  prohibit  it     In  this  State  no  such  statute  exists. 
In  the  case  of  Tamlinson's  Lessee  v.  Devore,  1  Oill,  345,  this 
question  seems  to  have  been  for  the  first  time  presented  for  the  de- 
cision of  this  court     It  was  there  -contended  that  a  court  of  law 
had  no  jurisdiction  to  render  a  judgment  against  a  lunatic,  and 
that  the  exclusive  control  over  his  person  and  property  had  been 
given  to  the  Court  of  Chancery  by  the  act  of  1875,  chapter  72^ 
now  embodied  in  the  Code,  article  16,  under  the  sub-title  "  Non 
compos  mentis J^  The  case  of  Brasher  v.  Cortland^  2  Johns.  Ca& 
403,  was  relied  .upon  as  authority,  but  the  court  in  its  opinion 
shows  that  the  decision  of  Chancellor  Kent  in  that  case  was  made 
nnder  the  peculiar  provisions  of  a  statute  of  New  York,  which 
were  not  to  be  found  embodied  in  our  act  of  1785.     They  sustain 
the  jurisdiction  of  a  court  of  law,  and  held  that  the  judgment 
against  the  lunatic  was  valid,  and  that  a  sale,  under  an  execution 
issued  upon  it,  passed  a  good  title  to  the  purchaser.    Upon  the 
validity  of  such  a  judgment,  where  not  prohibited  by  some  statute, 
they  say  on  page  347  (1  G.),  ''the  authorities, both  in  this  country 
and  England,  are  conclusive." 

Among  the  English  cases  we  will  refer  only  to  the  case  of  Bagster 
T.  JEarl  of  Parismonih,  7  Dow.  &  Ry.  614.  This  was  an  action  of 
assumpsit  against  a  lunatic,  and  although  the  main  question  in  the 
case  was,  whether  a  lunatic  could  contract  for  necessaries  and 
whether  the  items  charged  in  the  account,  which  was  the  cause  of 
action,  could  be  considered  as  necessaries,  yet  the  validity  of  the 
jadgment  was  at  issue,  and  it  was  upheld  by  the  Court  of  King's 
Bench,  all  the  judges  concurring. 

The  text-books  are  also  agreed  upon  the  point.  In  Freeman  on 
Judgments,  123,  §152,  it  is  said  :  ^' While  an  occasional  difFerenco 
of  opinion  manifests  itself  in  regard  to  the  propriety  and  possibility 
of  hmAing  femmes  covert  and  infants  by  judicial  proceedings,  in 
which  they  were  not  represented  by  some  competent  authority,  no 
such  difference  has  been  made  apparent  in  relation  to  a  more  un. 
Ibrtnnate  and  more  defenseless  class  of  persons ;  but  by  a  concur* 
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rence  of  jadicial  authority,  lunatics  are  held  to  be  within  the  juris- 
diction of  the  courts.  Judgments  against  them,  it  is  said,  are 
neither  void  nor  voidable,  they  cannot  be  reversed  for  error  on 
account  of  defendant's  lunacy.  *  *  *  In  a  suit  against  a  lunatic, 
the  judgment  is  properly  entered  against  him,  and  not  against  "his 
guardian. '^  dee,  also,  Shelf ord  on  Lunatics,  pp.  (m.)  407  and  429, 
and  3  Robinson's  Practice,  p.  )($40,  par.  3,  and  English  authorities 
there  cited. 

It  is  to  be  said  of  the  case  of  Eckstein* 8  Estate^  Select  Equity  Cases 
by  Parsons,  p.  59,  which  was  so  strongly  relied  upon  and  urged  on 
the  part  of  the  appellants,  as  was  said  by  this  court,  in  I  Gill, 
of  Brasher  v.  Cortland^  it  was  decided  upon  the  construction  given 
by  the  court  to  the  particular  statute  of  Pennsylvania,  which  is 
very  similar  in  its  provisions  to  the  statute  of  New  York,  under 
which  the  decision  of  Chancellor  Kent  was  made  in  the  case  above 
referred  to.  It  is  clearly  inapplicable,  and  we  cannot  accept  the 
decision  or  the  reasoning  of  tne  court  as  an  authority  to  govern  ihe 
case  before  us. 

Wo  have  no  difficulty  in  reaching  the  conclusion,  upon  the  ob- 
jection of  lunacy,  that  it  is  no  sufficient  ground  for  declaring  this 
judgment  a  nullity.  The  jurisdiction  of  a  court  of  law  to  render 
judgment  against  a  lunatic  defendant  is  too  well  settled  to  be  now 
questioned,  and  particularly  in  this  State,  since  the  decision  of 
Tomlinsov?8  Lessee  v.  Devore. 

[Omitting  other  questions.] 

Decree  affirmed. 


Black  v.  Mayor,  etc.,  op  Baltimore. 

(fiOMd.  286.) 

Municipal  corpanUian  ^^UabiUtyf&r  delay  in  execvHng  ordinance  for 

nation  of  land. 

Where  a  manicipal  oorporation  has  resolved  to  condemn  land  for  public  oae. 
and  culpably  or  unreasonably  delays  the  prosecution  of  the  work,  or  stban. 
dons  it,  to  the  damage  of  the  land-owner,  he  is  entitled  to  indemnity*  ^rliethei 
the  delay  occurred  before  or  after  the  completion  of  the  assessment  of  dmm- 
ages  and  benefits :  but  if  he  acquiesce  in  the  delay,  and  fails  to  require  the 
city  to  go  on  with  the  work  or  repeal  the  ordinance,  he  is  remedllaott. 
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ACTION  for  damage  to  real  property.     The  opinion  states  the 
facts.     The  defendant  had  judgment  below. 

OrviUe  fforwiiz,  for  appellant 

James  L.  McLane,  for  appellee.  The  law  is  well  settled  in  Mary- 
land, ^  that  a  municipal  corporation  has  the  right  to  abandon  any 
contemplated  improvement  and  repeal  at  its  pleasure  any  ordinance 
proTiding  for  the  same.**  Balio.  £  Susq.  R.  R,  Co.  v.  Nsi^biUy  10 
How.  395  ;  Oraffy.  MayoTy  etc.,  of  BaUo.,  10  Md.  644  ;  State  ex 
reL  V.  Graves,  19  id.  857  ;  Merrick  y.  Mayor,  etc.,  of  Balto.,  43  id. 
219  ;  Norris  y.  Mayor,  etc.,  of  Balto.,  44  id.  698  ;  Mayor,  etc.,  of 
BaUo.  T.  Musgrave,  48  id.  272  ;  s.  c,  30  Am.  Rep.  458. 

It  is  equally  well  settled  that  the  **  election  to  abandon  cannot 
be  fairly  made  until  all  assessments  of  damages  are  finally  settled, 
thereby  placing  before  the  city  council  a  definite  ascertainment  of 
the  whole  cost  of  the  work ;  **  and  that  ''  the  work  of  opening  a 
street  from  ono  pomt  to  another  cannot  be  properly  commenced 
until  the  city  has  thus  acquired  the  right  to  take  all  the  property 
throagh  which  it  may  pass."  Norris  y.  Mayor,  etc.,  of  Balto.,  44 
Md.  606 ;  Mayor,  etc,  of  Balto.  v.  Musgrave,  48  id.  272  ;  s.  c.  30 
Am^  Sep.  458. 

Bartol,  C.  J.  It  appears  from  the  record  in  this  case  that  on 
the  10th  day  of  June,  1871,  the  mayor  and  city  council  of  Baltimore 
passed  an  ordinance  to  condemn  and  open  Presstman  street,  from 
Oilmor  to  Monroe  street,  and  that  on  the  12th  day  of  Juno  in  the 
name  year,  the  commissioners  for  opening  streets  gave  notice,  as  re- 
qaired  by  section  6  of  article  43  of  the  City  Code,  of  1869,  of  their 
intention  to  meet  on  the  12th  day  of  July  next  ensuing,  and  proceed 
to  execute  the  ordinance  of  the*  10th  of  June.  On  the  17th  and  18th 
of  Jnly^  the  appellants,  who  owned  land  lying  between  Gilmor  and 
Monroe  streets,  which  would  be  cut  by  Presstman  street,  and  who 
claimed  compensation  for  the  whole^of  two  lots  of  ground,  a 
part  of  which  was  required  for  the  bed  of  the  street  to  be  opened, 
sarrendered  said  lots  to  the  city,  and  the  street  commissioners  sold 
the  parts  thereof  not  included  in  the  bed  of  the  proposed  street,  in 
parcels,  on  the  8th  day  of  August,  under  section  7,  article  43  of  the 
City  Code. 

Nothing  further  appears  to  haYe  been  done  toward  condemning 
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and  opening  Presstman  street,  and  no  further  action  was  taken  in 
the  premisea,  until  the  20th  day  of  May,  1875,  when  the  ordinance 
of  June  10th,  1871,  was  repealed  bj  the  mayor  and  city  council,  and 
the  proposed  improyement  was  abandoned. 

In  May,  1877,  the  appellants  brought  this  suit  to  recorer  from  the 
appellee,  damages  alleged  to  have  been  sustained  by  them,  in  con* 
sequence  of  the  action  of  the  city  in  the  premises. 

The  declaration  alleges  in  the  second  count,  that  the  appellee 
*' delayed  unnecessarily,  willfully  and  negligently  to  proceed  in  the 
work  of  condemning  and  opening  said  street,  from  the  lime  of  said 
gale,  until  the  20th  day  of  June,  1875,  when  the  said  ordinance  was 
repealed.  By  means  whereof  the  plaintiffs  were  greatly  obstructed 
and  prejudiced  in  the  use  and  enjoyment  of  their  property.'' 

Af ter^the  evidence  had  been  offered,  the  appellants  offered  three 
prayers,  which  were  rejected,  and  the  appellee  one,  which  was 
granted,  and  the  judgment  being  for  the  defendant,  the  plaintifb 
have  taken  this  appeal. 

The  prayer  which  was  granted  instructed  the  jury  that  "as  no 
assessment  of  damages  or  benefits  had  been  made  by  the  commis- 
sioners for  opening  streets,  and  it  being  admitted  that  the  city  had 
never  taken  actual  possession  of  the  plaintiffs'  property,  they  had 
sustained  no  such  damages  at  the  institution  of  this  suit  as  would 
entitle  them  to  a  verdict." 

It  is  well  settled  that  a  corporation  may  abandon  any  proposed 
improvement,  and  repeal  the  ordinance  authorizing  it  to  be  made, 
and  in  such  case,  the  land-owner  cannot  recover  the  amount  of  the 
assessment  This  has  been  decided  in  numerous  cases.  We  refer 
only  to  Nbrris  v.  Mayor,  etc^  of  BdUimorey  44  Md.  604^  and  the 
cases  there  cited. 

While  this  is  settled  law,  it  seems  to  be  equally  well  settled  that 
where  the  land-owner  has  suffered  loss  by  the  wrongful  acts,  or  un- 
reasonable delay  of  the  corporation,  he  may  recover  damages  there- 
for in  an  action  brought  for  that  purpose.  Oraff^s  case,  10  Md. 
654  ;  McClellan  v.  Graves,  19  id.  375 ;  Ifbrri^  case,  44  id.  606,  and 
Mu8grave*8  case,  48  id.  272 ;  s.  c,  30  Am.  Bep.  458. 

The  cose  of  Norris  v.  Mayor,  etc.,  is  relied  upon  as  establishing 
the  principle,  that  no  recovery  can  be  had  by  the  land-owner  for 
damages  he  may  have  sustained,  before  the  assessment  of  damages  and 
benefits  has  been  made.  But  that  case  announces  no  such  principle;, 
and  no  such  question  was  there  involved.  The  claim  was  for  inl 
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on  damages  which  had  been  aasessed,  and  the  payment  of  which 
had  been,  as  alleged,  nnreasonably  delayed  by  the  city. 

The  coort  speaks  of  some  delays  which  are  nnavoidable,  and  for 
which  no  recovery  can  be  had  by  the  land-owner,  snch  as  are  caused 
by  assessing  the  damages  and  benefits,  without  which  the  cost  of - 
the  work  cannot  bo  ascertained  ;  and  acquiring  the  title  to  all  the  - 
property  required  for  the  street,  which  is  necessary  before  the  opening  : 
of  the  street  can  be  properly  begun,  and  the  delay  which  is  some-- 
times  caused  by  appeals  from  the  valuation  of  the  commissioners,^^ 
is  also  referred  to  as  unavoidable  ;  but  the  language  of  the  opinioa^ 
is  very  carefully  guarded,  and  does  not  support  the  proposition 
that  a  corporation,  after  commencing  proceedings  of  condemna* 
tion,  and  notifying  owners  that  their  property  will  be  taken, 
can  unnecessarily  delay  further  action  for  an  unreasonable  length 
of  time,  thereby  depnving  the   owner  of   the  profitable  use  of 
his  property,  and  diminishing  its  rental  value,  and  yet  leave  him 
without  remedy.    The  delays  spoken  of  in  that  case,  and  for  which 
the  land-owner  has  no  remedy,  are  those  only  which  are  *^  neces* 
saiy,**  and  **  unavoidable,**  and  ''authorized  by  law.'*    In  Norritf 
case,  as  we  have  before  stated,  there  was  neither  all^;ation  nor  proof 
that  there  had  been  any  unnecessary  delay  on  the  part  of  the  city, 
until  after  the  assessments  had  been  completed,  and  the  language 
of  the  court  must  be  construed  with  reference  to  the  particular  facta 
of  the  case  then  under  consideration. 

We  think  the  same  principle  applies,  whether  the  wrongful  acts, 
or  unjustifiable  delay  on  the  part  of  the  city  occur  before  or  after 
the  assessments  have  been  completed.  2  DilL  on  Mun.  Corp.,  §  474, 
and  notes. 

We  can  perceive  no  good  reason  why  a  party  who  has  suffered 
actual  damage  by  the  culpable  or  unreasonable  delay  of  the  city 
authorities  in  prosecuting  or  abandoning  a  work  of  this  kind,  is 
not  entitled  to  be  indemnified  for  his  loss,  whether  the  delay  com- 
plained of  occur  before  or  after  the  assessment  of  damages  and 
benefits  has  been  completed.  We  are  therefore  of  opinion  there 
was  error  in  the  general  legal  proposition  asserted  in  the  appellee's 
prayer. 

But  we  think  the  prayers  of  the  plaintiffs  below  were  properly 
refused.  They  were  erroneous  in  failing  to  submit  to  the  jury  the 
qnestion  of  negligence  on  the  part  of  the  defendant,  and  the  ques- 
tion  whether,  under  all  the  circumstances  of  the  case,  the  delay  on 
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the  part  of  the  city  in  repealing  the  ordiuauce  was  unreasonable. 
In  passing  upon  the  question  of  what  is  unjustifiable  or  unreasona- 
ble delay  on  the  part  of  the  corporation,  it  is  obvious  that  a  differ- 
cnt  rule  and  different  considerations  apply  to  a  case  in  which  the 
assessments  have  all  been  completed,  and  to  one  like  the  present 
where  the  ordinance  has  remained  almost  entirely  unexecuted.  In 
the  former  case,  any  unreasonable  delay  on  the  part  of  the  city 
"would  be  unjustifiable,  because  nothing  further  is  I'equired  to  be 
'done,  to  enable  the  city  authorities  to  determine  whether  the  pro- 
posed work  shall  bo  prosecuted  ;  and  nothing  remains  to  be  done, 
'but  to  pay  the  damages  assessed,  or  to  abandon  the  work.  Whereas 
in  this  case  no  such  pmgress  had  been  made  iu  the  execution  of  the 
^ordinance,  as  would  enable  the  city  authorities  to  determine  whether 
the  public  interest  required  them  to  prosecute  and  complete  the 
work,  or  ultimately  to  abandon  it.  Nor  is  it  possible  to  d^te^mine 
by  proof  how  long  a  time  might  have  been  required  to  complete  the 
assessments,  if  the  work  of  condemning  and  opening  the  street  had 
been  prosecuted ;  and  it  would  be  alike  difiScult,  if  not  impossible, 
to  ascertain  by  any  definite  proof,  at  what  period,  culpable  or  inex- 
cusable delay  on  the  part  of  the  city  commenced. 

In  dealing  with  a  corporation  like  the  appellee,  engaged  in  a  work 
of  public  improvement,  having  large  and  important  interests  to  con- 
sult, we  cannot  fail  to  see  tliat  delays  must  unavoidably  occur. 
And  we  have  no  hesitation  in  laying  down  the  rule,  that  where  an 
ordinance  of  this  kind  has  been  passed  and  remains  unexecuted,  or 
but  partially  carried  into  effect,  and  there  is  no  remonstrance  or  com- 
plaint by  parties  interested  ;  or  any  application  by  them  to  the  city 
council  to  go  on  with  the  work,  or  to  repeal  the  ordinance  ;  but 
such  parties  remain  silent,  apparently  acquiescing  in  the  delay,  it  is 
not  unreasonable  for  the  city  council  to  conclude  that  no  person  is 
suffering  loss  or  damage  by  the  delay,  and  in  such  case,  there  being 
no  act  on  the  part  of  the  property  holder  to  put  the  city  in  default, 
culpable  delay  or  negligence  cannot  be  imputed  to  the  city,  and  no 
action  lies. 

In  this  case  the  record  does  not  disclose  that  any  action  of  that 
kind  was  taken  by  the  appellants.  Without  this,  in  our  opinion, 
the  present  suit  cannot  be  maintained  ;  and  therefore  a  new  tnal 
will  not  be  ordered,  except  upon  the  application  of  the  appellants. 

[Omitting  a  question  of  damages.] 

In  our  judgment  the  appellants  are  entitled  to  recover,  only  bj 
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showing,  as  before  stated,  some  action  on  their  part  whereby  the 
city  was  put  in  default ;  and  then  only  for  such  special  damage  as 
they  actually  suffered  from  the  default  and  negligence  on  the  part 
of  the  defendant. 

Judgment  reyersed,  with  leave  to  appellants  to  apply  for  a  remand 
of  the  case  for  a  new  trial. 

Judgment  reversed. 


DiTTHAifr  V.  Ebpp. 

Nvieance —  ii^nctian  —  tteam  engine. 

An  Ittjiuiclioii  will  iflsue  to  restndn  the  operation  of  steam  maehineiy  whieh 
Jan  and  shakes  the  complainant's  house  so  as  to  render  it  unsafe  or  unfit 
for  habitation.* 

SUIT  for  injunction.    The  opinion  states  the  case.     The  injuhc. 
tion  issued  below. 

Alfred  J.  Carr,  for  appellants.  The  injury  complained  of  by 
the  appellee  is  merely  a  disturbance  of  the  comfortable  enjoyment 
of  his  dwelling  by  reason  of  a  loud  noise ;  all  the  rest  is  opinion 
and  Bcirmise.  Powell  t.  Jtatolings,  88  Md.  239  ;  Mcodemue  t.  Mc(h 
demus,  41  id.  529  ;  2  Fhila.  76  ;  Wood  on  Nuisances,  151,  484 ; 
57Penn.St289. 

leader  Baynor,  for  appellee. 

Ai«TBY,  J.  The  appeal  in  this  case  is  from  an  order  granting  an 
injanction,  and  under  our  practice,  it  is  to  be  considered  on  the 
aOegations  of  the  bill  alone,  irrespective  of  the  aoswer.  If  the 
defendants  had  desired  the  benefit  of  their  answer,  they  should, 
npon  filing  it,  have  moved  to  dissolve  the  injunction,  and  then,  on 
an  appeal  from  the  order  disposing  of  that  motion,  the  answer 
wonld  have  been  before  us  for  consideration.  They  have  not  pur- 
saed  that  course,  however,  and  their  answer  cannot  be  considered. 
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The  complainanfc  alleges  that  he  and  the  defendants  occupy  ad- 
joining premises  on  Bond  street  in  the  city  of  Baltimore ;  that 
the  defendants  are  brewers  and  carry  on  the  business  of  brewing 
beer  in  the  premises  occupied  by  them ;  that  they  have  recently 
changed  the  manner  of  conducting  their  business,  and  have  intro- 
duced into  their  building  adjoining  that  occupied  by  the  complain- 
ant, steam  machinery  of  a  formidable  character,  and  placed  the 
«ame  with  its  pipes  and  attachments  alongside  the  wall  of  the 
building  of  the  complainant,  and  in  direct  contact  therewith,  and 
that  such  machinery  is  in  full  operation.  He  then  alleges  that  the 
use  of  this  new  machinery  causes  a  continual  loud  and  deafening 
noise,  during  the  time  of  its  operation,  through  the  entire  premises  of 
the  complainant,  and  that  such  noise  is  of  extraordinary  force  and 
volume,  producing  a  heavy  jarring  sound  throughout  his  premises; 
that  this  noise  has  become  so  disagreeable  and  offensive  to  the  com- 
plainant and  his  family  residing  in  the  house,  that  with  a  due  regard 
to. their  health  and  comfort,  it  will  be  impossible  for  them  to  remain 
in  the  house,  unless  this  interference  with  their  enjoyment  thereof 
be  discontinued.  He  further  alleges,  that  the  operation  of  the 
machinery  by  the  defendants  produces  a  continual  vibration  and 
jarring  in  all  the  apartments  of  his  house,  shaking  the  walls  and 
Tendering  the  house  unfit  and  unsafe  to  reside  in. 

These  allegations,  standing  alone,  are  certainly  strong  enough  to 
bring  the  case  within  the  authorities,  and  to  entitle  the  complainant 
to  relief. 

In  the  case  of  Adams  v.  Michael^  38  Md.  123;  8.  c,  17  Am.  Hep. 
516,  this  court  held  that  a  court  of  equity  will  interfere  and  restrain 
by  injunction  an  existing  or  threatened  nuisance  to  a  party's  dwell- 
ing, if  the  injury  be  shown  to  be  of  such  a  character  as  to  diminish 
materially  the  value  of  the  property  as  a  dwelling,  and  serionsly 
interfere  with  the  ordinary  comfort  and  enjoyment  of  it,  and  that 
the  injury  be  such  as  to  entitle  the  party  complaining  to  substantial 
'damages  in  an  action  at  law.  That  was  the  case  of  a  manufacturing 
•establishment  about  to  be  erected  in  immediate  proximity  to  the 
dwellings  of  the  parties  complaining,  and  where,  according  to  the 
allegations  of  the  bill,  large  volumes  of  smoke,  offensive  odors  and 
noxious  vapors  would  be  emitted  from  the  factory,  during  its  opera- 
tion, whereby  the  value  of  the  dwellings  would  be  materially  les- 
sened, and  the  comfort  of  their  occupiers  greatly  interfered  with, 
and  their  health  impaired.    The  injunction  was  refused  in  that 
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ig  bat  solelj  because  of  the  defective  allegations  of  the  bill. 
Here  the  allegations  of  the  bill  are  sufficient*  and  the  principles 
laid  down  in  the  case  of  Adams  y.  Michael  fully  apply.  In  all  such 
cases,  the  question  is,  whether  the  nuisance  complained  of  will  or 
does  produce  such  a  condition  of  things,  as  in  the  judgment  of 
reasonable  men  is  naturally  productive  of  actual  physical  discomfort 
to  persons  of  ordinary  sensibilities,  and  of  ordinary  tastes  and  habits 
and  as  in  view  of  the  circumstances  of  the  case  is  unreasonable 
and  in  derogation  of  the  rights  of  the  complainant.  This  is  the 
criterion  laid  down  in  the  authorities,  and  unless  the  facts  show 
such  a  state  of  things,  a  court  of  equity  will  not  interfere.  Wood's 
Law  of  Nuisance,  599,  and  cases  there  cited.  And  in  determining 
the  question  of  nuisance  from  smoke  or  noxious  rapor,  or  from  noise 
or  vibration,  such  as  alleged  in  this  case,  reference  must  always  be 
had  to  the  locality,  the  nature  of  the  trade,  the  character  of  the 
machinery,  and  the  manner  of  using  the  property  producing  the 
annoyance  and  injury  complained  of.  A  party  dwelling  in  the 
midst  of  a  crowded  commercial  and  manufacturing  city  cannot  claim 
to  have  the  same  quiet  and  freedom  from  annoyance  tliat  he  might 
rightfully  claim  if  he  wore  dwelling  in  the  country.  Every  ono 
taking  up  his  abode  in  the  city  must  expect  to  encounter  the  incon- 
veniences and  annoyances  incident  to  such  community,  and  he 
must  be  taken  to  have  consented  to  endure  such  nnnovances  to  a 
certain  extent  Or  as  it  has  been  better  expressed  by  Lord  Chan- 
cellor Westbuuy,  in  Tipping  v.  SI.  HtlsrCB  Smelting  Co.y  4  B.  &  S, 
608;  11  H.  of  L.  Gas.  642,  G50,  in  speaking  of  a  case  where  the 
all^^  nuisance  was  occasioned  by  smoke,  ^*  If  a  man  lives  in  a  town, 
of  necessity  he  must  submit  himself  to  the  consequences  of  the  ob- 
ligations of  trades  which  may  be  carried  on  in  his  immediate 
neighborhood,  which  are  actually  necessary  for  trade  and  commerce, 
also  for  the  enjoyment  of  property,  and  for  the  benefit  of  the  inhabit- 
ants of  the  town.  If  a  man  live  in  a  street  where  there  are 
numerous  shops,  and  a  shop  is  opened  next  door  to  him  which  is 
carried  on  in  a  fair  and  reasonable  way,  he  has  no  ground  for 
complaint  because  to  himself  individually  there  may  arise  much 
discomfort  from  the  trade  carried  on  in  that  shop."  And  so  Lord 
Obanivorth  said  :  "You  must  look  at  it,  not  with  a  view  to  the 
question  whether,  abstractly,  that  quantity  of  smoke  was  a  nui« 
aance,  but  whether  it  was  a  nuisance  to  the  person  living 
in  the  town.^      But  still,    as  we  have  said,  there  is   a  limit 
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to  the  discomforts  and  annoyances  to  which  a  party  may  be 
required  to  subject  himself  without  remedy,  by  living  in  a  city, 
or  a  manufacturing  district;  and  the  authorities  are  numer- 
ous which  hold  that  noise  alone,  if  it  be  of  such  character  as  to  be 
productive  of  actual  physical  discomfort  and  annoyance  to  a  per- 
son of  ordinary  sensibility,  may  create  a  nuisance,  and  be  the  sub- 
ject of  an  action  at  law,  or  an  injunction  'from  a  court  of  equity, 
though  such  noise  may  result  from  the  carrying  on  of  a  trade  or 
business  in  a  town  or  city.  Bradley  v.  GilU  Lutw.  69 ;  Ellioi' 
aofi  V.  Feetham^  2  Bing.  N.  C.  134 ;  Salten  v.  De  Held,  2  Sim. 
(N.  S.)  133  ;  Inchbald  v.  Barringtony  L.  R.,  4  Ch.  App.  388 ;  Ball 
V.  Ray,  L.  B.,  8  Ch.  App.  467 ;  Crump  v.  Lamherty  L.  R.,  3  Eq. 
Cas.  409 ;  Fish  v.  Dodge,  4  Den.  311.  Here  superadded  to  the  mere 
noise  made  by  the  operation  of  the  machinery,  it  is  alleged  that  the 
working  of  the  engine  or  pump  produces  strong  vibratory  and  jar- 
ring motions,  which  shake  the  complainant's  house,  and  render  it 
unfit  and  unsafe  for  habitation.  Such  state  of  things,  if  true, 
clearly  amount  to  a  nuisance,  such  as  will  give  a  right  of  action  at 
law  or  a  court  of  equity  will  restrain.  Scott  v.  Firth,  4  Fost  & 
Fin.  349.  We  shall  therefore  affirm  the  order  granting  the  in junc* 
tion. 

Order  affirmed,  and  cause  remanded. 

Order  affirmed. 


BOBBBTSON  v.  BbBBT. 

Troids-mark  —  namB  cf  pub(icaition. 

The  complainant  had  for  some  twenty  jean  pablished  an  almanac  entitled 
**  J.  Gmber's  Hageratown  Town  and  Connty  Almanack,*'  which  had  been 
eatabllshed  and  long  pabllsbed  bjr  hia  ancestor.  The  defendant,  in  1879, 
iaaaed  an  almanac,  witli  the  same  emblems,  deyioes,  marks,  repreeentatloiM» 
and  general  exterior  appearance,  and  entitled,  **  T.  G.  Robertson's  Hagera- 
town Almanac"  HM,  that  the  defendant's  publication  would  be  enjoliKsd. 
{See  note,  p.  885.) 

SUIT  for  injunction.     The  opinion  states  the  case     The  motioii 
for  injunction  was  granted  below. 
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S.  T,  WalliSy  for  appellant  No  person  has  a  right  to  monopo- 
lize the  name  of  a  place  or  a  geographical  district^  as  an  element 
in  a  trade-mark.  Canal  Co.  v.  Clark,  13  Wall  322.  Gruber's  title 
to  his  trade-mark,  if  he  had  any,  and  if  it  were  assets,  could  onlj 
pass  bj  way  of  administration.  Cecil  v.  Rose,  17  Md.  101, 102 ; 
Same  t.  Clark,  id.  520,  521.  Bat  the  good-will  of  a  printing 
oflSoe,  which  is  all  that  the  parties  really  claimed,  until  of  late  and 
with  a  yiew  to  this  controversy,  is  not  assets.  Seligman  y.  Marshalh 
17  Hd.  569.  The  appellees,  having  derived  no  title  or  right  law- 
fully from  Jacob  Graber,  and  having  printed  their  almanac  for 
many  years  nnder  a  false  pretense  of  such  title,  and  sometimes  as 
individnals,  now  one,  now  many,  have  no  right  nnder  Gruber  upon 
which  they  can  maintain  their  present  proceeding,  or  appeal  to  a 
court  of  equity.  They  have  no  standing  in  court,  upon  the  ground 
of  a  violation  of  their  own  original  rights  created  and  secured  by 
their  own  dealing  with  the  alleged  trade-mark  and  their  own  skill 
and  labor  since  Gruber's  death  ;  for  that  is  not  the  case  made  by 
their  bill,  and  to  maintain  their  interlocutory  injunction  they  must 
rest  on  their  bill  only. 

Edgar  H,  Oaus  and  John  P.  Poe,  for  appellees. 

MiLLEB,  J.  This  appeal  is  from  an  order  granting  an  injunc- 
tion restraining  the  appellant  from  publishing  and  circulating  a 
certain  almanac  for  the  year  1879,  known  im  *^  T.  G.  Kobertson's 
Hagerstown  Almanack,''  with  the  same  emblems,  devices,  marks, 
xepresentations,  title  and  back  outside  pages,  style,  shape  and  gen- 
eral appearance  as  have  characterized  the  publications  of  the  same 
for  previous  years,  and  from  printing,  publishing  and  circulating 
any  other  almanao  in  colorable  imitation  of  the  almanac  of  the 
oomphunants,  known  as  '^J.  Gruber's  Hagerstown  Town  and  Country 
Almanack,"  and  calculated  to  deceive  and  impose  upon  the  public, 
and  to  create  in  their  minds  the  belief  that  such  almanac  is  really 
and  truly  the  almanac  of  the  complainants.  In  determining 
whether  this  order  shall  be  aflSrmed  or  reversed  this  court  is  con- 
fined to  the  case  made  by  the  bill  and  exhibits,  without  reference 
to  the  averments  of  the  answer  which  appears  in  the  record,  i/c- 
Cnnn  y.  Taylor,  10  Md.  418. 

It  is  immaterial  to  the  decision  of  the  case,  in  the  view  we  have 
taken  of  it,  whether  the  devices,  marks,  pictures  and  words,  in  the 
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manner  in  which  they  are  collocated  and  combined  upon  the  two 
outside  pages  of  the  complainant's  almanac,  be  regarded  as  a  trade- 
mark proper  or  as  wrappers  or  labels,  or  as  the  title  or  the  partica- 
lar  external  marks  which  an  author  or  publisher  affixes  to  hu  work 
to  distinguish  it,  because  the  grounds  of  relief  in  equity  are  sub- 
stantially  the  same  in  either  case.  A  publisher  or  author  has 
•either  in  the  title  of  his  work  or  in  the  application  of  his  name  to 
the  work,  or  in  the  particular  marks  which  designate  it,  a  species 
of  property  similar  to  that  which  a  trader  has .  in  his  trade-mark, 
and  may  like  a  trader  claim  the  protection  of  a  court  of  equity 
against  such  a  use  or  imitation  of  the  name,  marks  or  designations 
as  is  likely  in  the  opinion  of  the  court  to  be  a  cause  of  damage  to 
him  in  respect  of  that  property.  Kerr  on  Injunctions,  4T8  ;  Browne 
on  the  Law  of  Trade-Marks,  §  553.  This  doctrine,  in  cases  where 
the  facts  are  sufficient  to  sustain  it,  has  been  held  applicable  to 
43uch  periodical  publications  as  newspapers,  magazines  and  alman- 
acs. MataeU  v.  Flannagan,  2  Abb.  Pr.  450  ;  Ifogg  v.  Kirbyy  8  Ves- 
^15  ;  Spoliiswoode  t.  Clark,  10  Jur.  1043.  But  here,  as  incases  of 
trade-marks  proper,  the  complainants  must  show  a  property  right 
in  themselves,  and  a  fraudulent  or  colorable  imitation  by  the  de- 
fendant, and  wo  shall  therefore  proceed  to  consider  whether  these 
two  essential  requisites  to  relief  in  equity  are  made  out  by  the  bill 
and  exhibits  before  us. 

Ist  And  first,  assuming  the  complainants  or  some  of  them  have 
ostablished  their  own  right  to  the  symbols,  marks  and  devices,  as 
used  on  their  almanac,  has  there  been  such  an  imitation  of  them 
by  the  defendant  on  her  almanac  as  to  entitle  the  former  to  have 
the  publications  by  the  latter  enjoined?  Upon  the  question  of 
resemblance,  the  authorities  all  agree  that  it  is  impossible  to  lay 
down  any  general  rule  as  to  what  degree  of  resemblance  is  neces- 
43ary  to  constitute  the  fraudulent  or  colorable  imitation.  All  that 
XiSkXi  be  done  is  to  ascertain  in  every  case,  as  it  occurs,  whether  there 
is  such  a  resemblance  as  that  ordinary  purchasers  purchasing  with 
ordinary  caution  are  likely  to  be  misled.  Kerr  on  Injunctions,  483; 
McLean  v.  Flemiiir/y  0  Otto,  245.  In  the  case  last  cited  there  is  a 
very  complete  review  of  the  authorities,  and  the  court  says  that 
***  much  must  depend  in  every  case  upon  the  appearance  and  special 
•characteristics  of  the  entire  device;  but  it  is  safe  to  declare,  as  a 
general  rule,  that  exact  similitude  is  not  required  to  constitute  an 
infringement  or  to  entitle  the  complaining  party  to  protection.     If 


OCTOBER  TERM,  187a  331 

Robertson  y.  Beny. 

the  forniy  marks,  contontSy  words,  or  the  special  arrangement  of 
the  same,  or  the  general  appearance  of  the  alleged  infringer's  de- 
Tice  is  sach  as  wonld  be  likely  to  mislead  one  in  the  ordinary  course 
of  pnrchasing  the  goods,  and  induce  him  to  suppose  that  he  was 
purchasing  the  genuine  article,  then  the  similitude  is  such  as 
entitles  the  injured  party  to  equitable  protection,  if  he  takes  sea- 
sonable measures  to  assert  his  rights  and  to  prevent  their  contin- 
ued invasion."  In  the  case  of  Seixo  v.  Provezende,  L.  R,  1  Ch. 
App.  192,  Lord  Chancellor  Cranwobth  expresses  substantially  the 
same  views  thus:  *'  what  degree  of  resemblance  is  necessary  from 
the  nature  of  things  is  a  matter  incapable  of  definition  a  priori. 
All  that  courts  of  justice  can  do  is  to  say  that  no  trader  can  adopt 
a  trade-mark  so  resembling  that  of  a  rival  as  that  ordinary  pur- 
chasers purchasing  with  ordinary  caution  are  likely  to  bo  misled.  It 
would  be  a  mistake,  however,  to  suppose  that  the  resemblance 
must  be  such  as  would  deceive  persons  who  should  see  the  two 
marks  placed  side  by  side.  The  rule  so  restricted  would  be  of  no 
practical  use.  If  a  purchaser  looking  at  the  article  offered  him 
would  naturally  be  led,  from  the  mark  impressed  on  it,  to  suppose 
it  to  be  the  production  of  a  rival  manufacturer,  and  would  pur- 
chase it  in  that  belief,  the  court  considers  the  use  of  such  a  mark 
to  be  fraudulent.''  Among  other  authorities  to  the  same  effect, 
and  as  having  an  important  bearing  upon  the  case  before  us,  wo 
refer  to  Holhtoay  v.  Hollowayy  13  Beav.  209;  Anioskeag  Manfg,  Co* 
T.  Spear  J  2  Sandf.  599;  Swift  v.  Day,  4  Rob.  611;  Williams  y.  John- 
son,  2  Bofiw.  1;  Z«a  V.  Wolff,  15  Abb.  Pr.  (N.  S.)  1 ;  Oilloii  v.  Bsler- 
brook,  47  Barb.  455;  Burke  v.  Casein,  45  C:il.  4G7;  s.  c,  13  Am. 
Bep.  204;  Boardman  v.  Meriden  Britannia  Co^So  Conn.  402;  How- 
ard  V.  EenriqueSy  3  Sandf.  725;  Knott  v.  Morgan,  2  Keen,  213; 
Ferry  v.  True/it,  6  Beav.  66 ;  Croft  v.  Day^  7  id.  84 ;  Wother- 
spoon  V.  Currie,  22  L.  T.  (N.  S.)  260,  and  Canal  Co.  v.  Clark,  13 
WalL  322.  In  the  present  case  we  are  clearly  of  opinion  the  imi- 
tation is  such  as  is  well  calculated  to  mislead  ordinary  persons  pur- 
chasing with  ordinary  care.  It  is  unnecessary,  even  if  it  were 
practicable,  to  present  a  detailed  description  in  words,  showing  the 
resemblance  of  the  first  or  title  pages  of  these  two  almanacs,  as  it 
appears  to  the  eye.  It  is  plain  enough  to  the  eye  of  the  observer, 
bat  difficult  to  be  described.  There  is  a  difference  in  the  names 
and  in  some  of  tlio  words  used,  and  there  are  several  marks  of  dis- 
tinction in  the  symbols  or  pictures  and  the  border  inclosing  them. 
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which  a  careful  inspection  soon  discloses,  bat  there  is  exact  simili- 
tude in  the  color,  size,  shape,  and  in  the  different  type  in  which  tho 
more  and  less  prominent  words  and  figures  ai'e  printed,  as  well  as 
in  the  paper  and  binding  of  each.  These  make  the  resemblance 
at  first  sight  quite  sufficient  to  deceiye,  the  '^ordinary  run  of  per* 
sons,''  even  if  the  two  were  lying  side  by  side  on  the  counter  of  a 
book-store,  or  in  a  newspaper  stall,  while  the  back  outside  pages  of 
each  are  in  every  respect  identical.  This  part  of  the  complainant's 
case  is,  in  our  opinion,  clearly  made  out 

2d.  As  to  the  property  right  On  this  subject  the  authorities  all 
declare  that  the  right  of  property  in  the  plaintiff  must  be  clearly 
shown.  Witthaus  v.  JfcUifeldt,  44  Md.  803.  From  the  averments 
of  the  bill,  to  which  we  are  confined,  it  appears  that  about  the  year 
1835,  John  Gruber,  the  ancestor  of  some  of  the  complainants,  com- 
menced the  publication  of  an  almanac  to  which  he  gave  the  name 
of  '' J.  Gruber's  Hagerstown  Town  and  Country  Almanack,"  and 
for  the  purpose  of  distinguishing  it  from  all  other  publications  of 
almanacs  he  adopted  and  made  use  of  certain  devices,  emblems, 
representations,  marks  and  pictures,  which  he  combined  and  col- 
located  in  a  manner  entirely  new  and  original,  and  these  are  the 
same  as  those  now  used  on  the  almanac  of  the  complainants.  He 
continued  this  publication  annually  from  1835  to  his  death  in  1858, 
and  by  his  skill  in  the  order  and  arrangement  of  the  calendar,  and 
the  variety  of  the  miscellaneous  matter  inserted  therein,  he  ac- 
quired the  good-will  of  the  public  and  a  large  circulation  for  his 
almanac,  and  it  was  a  source  of  profit  and  revenue  to  him  during 
his  life-time,  and  the  emblems  and  devices  before  described  became 
identified  with  his  said  publication  and  were  the  means  by  which 
it  was  known  and  distinguished  by  the  trade.  This,  according  to 
the  averments  of  the  bill,  was  the  origin  of  the  emblems  and 
devices  in  which  the  complainants  now  claim  a  property  right  In 
our  opinion  that  right  does  not  depend  upon  the  derivation  of  a 
legal  title  from  John  Gruber,  either  through  his  will,  or  by  the 
administration  de  bonis  non  c.  L  a.,  taken  out  long  after  his  death, 
for  the  purpose  of  obtaining  title  to,  and  distributing,  as  assets  of 
his  estate,  these  alleged  trade-marks  and  the  good- will  of  this  printed 
publication,  and  we  therefore  dismiss  from  consideration  all  tho 
averments  of  the  bill  on  this  subject  But  it  seems  to  us  that  the 
claim  and  right  can  be  well  tested  upon  another  ground.  The  bill 
•hows  that  in  1854,  Gruber  being  then  aged  and  infirm,  and  unable 
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to  perform  the  manual  labor  for  the  printing  and  issuing  of  the 
almanac*  continued  its  publication  through  the  agency  of  William 
Stewart  and  Thomas  G.  Robertson,  by  a  letter  of  license  and  au* 
thority  to  them  which  was  printed  on  the  second  page  of  each  issue. 
For  many  years  prior  to  his  death  and  before  this  agency  of  Stewart 
and  Robertson,  the  surviving  members  of  his  family  had  contributed 
their  labor  in  the  publishing  and  preparation  of  these  almanacs  for 
the  market.  After  his  death  his  widow  and  executrix  continued 
the  annual  publication  during  her  life  on  account  of  herself  and 
the  other  snnriving  members  of  the  family,  and  did  so  through  the 
business  management  of  Robertson,  notice  of  which  was  printed 
on  each  number,  and  during  her  life  it  was  a  source  of  revenue  to 
ber  and  her  family  and  was  their  only  means  of  support.  The 
widow  died  in  1866,  and  the  annual  publication  was  continued  by 
the  family  also  under  the  business  management  of  Robertson, 
notice  of  which  was  also  printed  in  each  number.  In  1874,  one 
of  the  daughters  died,  after  which  two  other  daughters,  for  the 
use  of  themselves  and  the  surviving  members  of  the  family  of  John 
Gruber,  continued  the  publication  and  are  now,  by  their  assignees 
(who  are  also  complainants),  printing  and  publishing  this 
almanac  During  all  this  period  from  the  death  of  Gruber, 
nearly  twenty  years,  the  publication  was  continued  in  his  name, 
and  two  of  his  daughters  sue  in  this  case  as  copartners  trading 
under  the  name  and  style  of  ^'J.  Gruber."  It  was  so  con- 
tinued and  is  now  annually  published  by  the  complainants 
in  the  same  style,  with  the  same  emblems,  pictures  and  dc- 
Tices,  with  the  same  title-pages,  distribution  and  arrange- 
ment of  matter  which  had  distinguished  it  during  the  life  o( 
Gruber.  His  family,  by  the  manner  in  which  they  have  conducted 
the  publication,  have  retained  the  good-will  of  the  public,  increased 
its  circulation,  and  at  the  present  time,  under  their  management 
and  that  of  their  assignees  and  agents,  its  circulation  is  extensive, 
and  the  good-will  attendant  upon  it  valuable,  and  since  Gruber's 
death  it  has  always  been  and  is  now  known  to  the  trade  and  public 
generally  by  the  same  emblems,  devices,  marks  and  representations 
before  stated.  The  sole  and  exclusive  right  of  Gruber^s  family  so 
to  publish  and  sell  this  almanac  was  acknowledged  and  acquiesced 
in  by  all  persons,  and  especially  by  Robertson,  the  husband  of  the 
defendanl^  who  was  the  agent  of  Gruber  and  his  family,  as  before 
atatsd,  and  afterward  by  his  widow,  the  defendant;  for  upon 
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Bobertaon's  death  iu  18G9,  his  executors  contracted  with  the  mem- 
bers of  the  Oruber  family  for  its  publication  for  the  period  of  fire 
years,  and  the  latter  authorized  and  permitted  the  executors  to  pub- 
lish it  for  that  time,  and  they  did  so  up  to  the  year  1875,  and  dur- 
ing this  period  Mrs  Bobertson  and  her  children  receiyed  all  the 
revenues  and  profits  arising  from  its  sale,  except  the  sum  of  $450 
per  annum  which  was  paid  to  the  family  of  Gruber  as  a  royalty  for 
the  license  so  to  print  and  publish.  After  this  and  during  tho 
years  1876, 1877  and  1878,  Mrs.  Bobertson  commenced  and  contin- 
ued the  publication  of  her  almanac,  which  the  bill  charges  to  be  a 
fraudulent  imitation  of  that  of  the  complainants.  Without  notic- 
ing at  length  many  other  allegations  of  the  bill,  the  facts  thus  stated 
show  that  the  complainants  have  acquired  a  property  right  in  the 
devices,  emblems  and  title  pages  in  question  by  adoption  and  nserl 
That  such  right  may  be  so  acquired  appears  to  be  well  established 
by  authority.  Thus  in  Bddleston  v.  Vick^  18  Jur.  8,  it  was  held  and 
expressly  decided  by  the  vice-chancellor  Sir  W.  Page  Wood,  that 
the  right  of  property  in  certain  labels  or  engraved  papers  or  wrap- 
pers ,  in  which  pins  manufactured  by  the  plaintiff  were  put  up, 
could  be  acquired  by  user  alone.  **  If,''  says  his  lordship,  **  the 
plaintiff  or  those  under  whom  he  claims  has  used  this  label  continu- 
ously for  a  certain  space  of  time,  that  is  enough  to  enable  him  to 
prevent  others  from  using  it  and  makinga  profit  out  of  the  reputation 
which  that  label  has  acquired  in  the  market''  The  plaintiff  in 
that  case  was  not  the  original  inventor  or  proprietor  of  the  labels 
or  engraved  papers  or  wrappers,  but  claimed  from  the  assignees  in 
bankruptcy  of  a  former  partner  of  the  original  proprietor  and  inven- 
tor. Ho  had  however  carried  on  the  business  and  used  tho  labels  for 
a  period  of  more  than  eleven  years,  and  by  this  alone  he  was  held  to 
have  acquired  a  right  of  property  in  them.  So  in  Canal  Company 
V.  Clark,  13  Wall.  d2Z,  the  Supreme  Court  say:  '*  Undoubtedly 
words  or  devices  may  be  adopted  as  trade-marks,  which  are  not 
original  inventions  of  him  who  adopts  them,  and  courts  of  equity 
will  protect  him  against  any  fraudulent  appropriation  or  imitation 
of  them  by  others."  In  such  cases  the  adoption  and  use  must  be 
under  such  circumstances  of  good  faith,  as  to  satisfy  the  court  that 
the  plaintiff  is  not  himself  practicing  a  fraud  upon  the  public.  He 
must  explain  how  he  came  to  such  adoption  and  use,  or  in  other 
words,  he  must  come  into  court  with  clean  hands.  It  seems  to  us  very 
dear  that  such  explanation  is  abundantly  given  by  the  bill  in  this 
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case,  and  the*adoption  and  user  thus  made  out  entitle  the  com- 
plainants to  the  injunction  prayed  for.  It  is  scarcely  necessary 
to  add,  that  a  court  of  equity  interferes  in  such  cases  to  preyent 
fraud,  and  this  is  the  broad  ground  upon  which  its  jurisdiction 
rests. 

dd.  It  was  suggested  and  contended  in  argument^  that  the  ayer- 
ment  that  the  complainants  are  credibly  informed  and  yerily  belieye, 
and  therefore  charge,  that  the  defendant  has  printed,  published  and 
issued,  or  caused  to  be  printed,  published  and  issued,  within  the 
last  few  days,  an  edition  of  her  almanac  for  the  year  1879,  in  the 
same  fraudulent  iy:id  colorable  imitation  of  that  of  the  complainants, 
is  not  sufficient  to  justify  the  granting  of  the  injunction.  But  with- 
out stopping  to  inquire  whether  this  ayerment  by  itself  would  be  suffl* 
cieut,  we  find  referred  to  in  the  bill,  and  filed  as  an  exhibit  with  it, 
a  copy  or  number  of  the  defendant's  almanac  for  the  year  1879,  ex. 
hibiting  precisely  the  same  appearance  and  characteristics  as  those 
of  the  two  preyious  years,  and  equally  resembling  that  of  the  com- 
plainants. This  is  quite  sufficient  to  satisfy  the  court  upon  the 
point  saggested. 

The  order  appealed  from  will  therefore  be  affirmed  ;  and  in  so 
doing  we  must  be  understood  as  intimating  no  opinion  upon  any 
other  question  than  the  one  directly  before  us,  yiz. :  that  the  ayer- 
ments  of  the  bill  are  sufficient  to  justify  the  granting  of  the  injunc- 
tion prayed  for. 

Order  affirmed,  and  cause  remanded. 

Order  affirmed. 


Norm  ST  ram  Baronnft.  —We  are  indebted  to  the  SoticUon^  Jowmai  for  the  f oUowlng  ex- 
hnrf1'"T  ■omnMuy  of  the  caaes  on  the  point  of  fraudulent  imitation  of  a  name  of  a  publi- 
catkin  :  In  Hogg  t.  Klrby^  8  Yea.  215,  the  proprietor  of  **  The  Wonderful  liagarine  "  sac- 
coodcxl  in  sU^pin^the  publication  of  V  The  Wonderful  ICa^aslne,  New  Series,  Improved.** 
In  Edmonds  ▼.  Bentoio,  Seton  (8d  ed.),  90S,  the  proprietor  of  **  TheRealJohn  Bull  **  was  held 
to  be  entitled  to  an  injunction  to  restrain  the  publication  of  another  paper  as  "  The  Old 
Renl  John  Boll."  In  in  re  EdkUntrgh  Oorretpofident  Newspaper^  Ct.  of  Sees.  Cas.,  1  ser. 
I,  O0W  ed.,  407  n.,  the  same  name  was  prevented  from  being  used.  In  Corutable  A  Co.  ▼. 
BrewiUr^  CL  ol  Bess.  Gas.,  1  ser.,  m»  21&,  new  ed.  IS^  It  was  decided  that  *'  The  Edinburgh 
FhUoaopbical  Journal  **  was  interfered  with  bj  the  publication  of  a  '*  New  Series  of  the  Edln. 
buifib  Philosophical  Joomal.**  So  in  OhappeS  ▼.  Sheard,  2  W.  R  646 :  2  K.  A  J.  117 :  and 
Chajn^ett.  ▼.  DaaHdatm,  2  K.  A  J.  128 ;  whera  the  plaintifTs  song  was  entitled  "  Minnie,''  and 
Uftoae  of  the  respectiTe  defendants  "  Minnie  Dale  '*  and  '*  Minnie,  Dear  Minnie.*'  So,  again, 
where  the  parcfaaaer  of  ^  The  Britannia  **  newspaper  incorporated  it  with  the  **  John  Bull,** 
mdertbe  name  of  **  The  John  Bull  land  Britannia,"  and  the  former  publisher  of  "The 
Britnnni*  **  began  to  publish  **  The  True  Britannia; "  ProweU  t.  Jfortlmer,  4  W.  R.  410  ;  2 
Jar.  (N.  8.)  414.  In  dement  ▼.  Ifaddleik,  1  GiflCW,  the  plainttfTs  newspaper  was  called 
**  Ben*s  life  in  Loodon,"  and  the  defendants'  **  The  Penny  Bell's  Life  and  Sporting  News.** 
**  T^ftr**^"  Dallf  Joornal  **  was  too  near  to  the  ** London  Journal;  **  Ingram  t.  8Hf^% 
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Jut.  (N.  S.)  947.  So  "  The  United  States  Police  Gazette  "  to  '*The  National  PoUoe  Oaxette,** 
commoQlj  known  as  ''The  Police  Gazette  ; ''  Mat^eil  v.  Flanagan,  2  Abb.  Pr.  (N.  8.)  450. 
So  *'  The  Bedfordshire  Express  and  General  Advertiser  for  the  County,"  to  "  The  Bedford- 
shire Express  and  General  Advertiser  for  the  Counties  of  Cambridge,  Hertfordshire,  Hunt- 
ingdonshire and  Middlesex ; "  Cha}iee  v.  Sheppard,  V.  C.  M.,  July  90, 1889:  In  Clowea  v. 
Hogg,  W.  N.,  1870,  p.  868;  1871,  p.  40,  the  former  proprietor  of  "London  Society,**  began  to 
publish  "  English  Society,**  and  was  restrained.  Again  in  Maek  v.  Petter,  80  W.  R.  954; 
L.  R..  14  Eq.  481,  the  plaintiff*s  book  was  caUed  *'The  Birthday  Scripture  Text-Book,**  and 
the  defendant's,  * '  The  Children*s  Birthday  Text-Book.**  In  CortUw.  Qrijfitha,  W.  N.,  187S, 
p.  93,  the  plaintiiTs  paper  was  called  **  The  Iron  Trade  Circular  (Rylands*),  **  and  the  de- 
f  endant*8,  **  The  Iron  Trade  Circular  (Edited  by  Samuel  Grifllths).  **  In  MetAer  v.  ITood,  86  W. 
R.  577;  L.  R.,  8  Ch.  D.  606,  the  plaintifTsbook  was  called  **  Henry*8  Royal  Modern  Tutor  for 
the  Pianoforte,**  and  the  defendant's,  "^  Henry's  New  and  Revised  Edition  of  JoQ88e*sH<7al 
Standard  Pianoforte ;  **  and  lastly,  in  Weldon  v.  Dicks,  the  tale  was  in  each  case  styled 
^'Trial  and  Triumph.**  In  all  the  above  cases  the  infringement  was  restrained .  In  the 
following  cases  the  remedy  sought  was  refused:  In  Spottiawotx^  r.  C?arfce,  8  Ph.  184,  the 
question  was  between  "  The  Pictorial  Almanack  **  and  "  Old  Moore*8  Pictorial  Almanack;** 
In  Snowden  v.  N'tah,  Hopk.  847,  between  **  The  National  Advocate  **  and  '  *  The  New  Toric 
National  Advocate;  **  in  BeS  t.  Locke^  8  Pftige,  76,  between  **  The  Democratio-Repuhiican 
New  Era  **  and  '*  The  New  Era;  *'  in  SUpKerw  v.  De  Ocnito,  80  N.  Y.  Sop.  Gt.  84S,  between 
**  La  Cronica  **  and ''  El  Cronista.  **  '*  Punch  **  was  the  property  of  the  plaintiiTs  In  Brad- 
bury V.  Beeton,  18  W.  R.  8S,  and  "  Punch  and  Judy  **  of  the  defendant ;  In  lUloot  ▼.  Jfoore, 
18  N.  T.  Sup.  Ct.  106,  the  plaintiff*s  book  was  **  The  Uttle  Red  Book,  New  Series,  181S,**  •od 
the  defendant*s,  **  The  Red  and  White  Book ;  **  and  The  American  Qrocer  PiMiahing  Amo- 
ctation  V.  Ort)cer  PiMtthing  Company,  51  How.  Pr.  408,  was  a  similar  case.  Ledger  v.  Boy, 
Ct.  of  App.,  BCay  8, 1877,  was  a  somewhat  peculiar  case,as  the  question  was  not  conllBed  to 
the  two  titles,  "  The  Era  **  and  **  Touchstone,**  or  *'The  New  Era,**  but  Touchstone  was 
also  the  name  of  a  well-known  writer  in  the  plaintifTs  paper.  And  again  in  Kdly  v.  Blpies, 
46  L.  T.  (N.  8  )  ess,  the  plaintUTs  compilation  was  called  '*  The  Post-oflloe  Directory  of  tlis 
West  Riding  of  Yorkshire,**  and  the  defendants*,  '*The  Post-offlce  Bradford  Directory.** 

In  Potter  v.  McPhenum,  N.  Y.  Sup.  Ct.,  July,  1880,  the  title  *'  National  System  of  Fte- 
manship,*'  on  writing-books,  was  held  entitled  to  protection. 

In  respect  to  fraudulent  imitation  of  a  name  of  goods ;  in  Barnett  v.  Kent,  Peon^lvaiila 
Common  Pleas,  April  8, 1880, 8  W.  N.  C.  355,  the  plaintiffs,  manufacturers  of  fUes  and  raspa, 
used  labels  with  the  words  *'  Black  Diamond  File  Works.**  with  a  black  diamond  printed 
thereon,  and  a  file  printed  across  the  face  of  the  diamond,  and  Mamped  on  their 
flies  the  figure  of  a  diamond,  with  the  words  '* Black**  and  ** Works,**  and  their 
name  "G.  ft  H.  Barnett.**  The  defendants,  Kent  &  Co.,  limited,  placed  upon  pack* 
ages  of  flies  manufactured  for  them  by  Alexander  Krumbhaar,  labels  contalniBs 
the  words  ''D.  H.  Kent  &  Co.,  limited, 'agents,  Philadelphia,  Pa.,  Diamond  State  File 
Works,**  with  the  figure  of  a  diamond  inclosing  the  word  **  State  ;**  a  diamond  incloaios 
the  word  **  State  **  was  also  stamped  upon  their  files.  The  plaintiib  alleged  that  the  de- 
fendants had  no  interest  in  any  factory  known  as  the  "  Diamond  State  File  Works.^  Th* 
plaintiffs*  counsel  cited  the  following  instances  in  which  imitations  have  been  granted,  the 
trade-mark  being  first  given,  and  the  imitation  following:  Ohio  Liniment.  Ctiinese  Lini- 
ment; London  Conveyance  Co.,  London  Conveyancer  Co.;  Heroine.  The  Heorine;  HalTs 
Vegetable  Sicilian  Hair  Restorer,  Vegetable  Sicilian  Hair  Renewer;  Rising  Sun,  Risinir 
Moon;  Seal  of  Virgrinia  Smoking  Tobacco,  Seal  of  West  Virginia  Smoking  Tobacco ;  Lltbo- 
gen,  Krause*s  Patent  Old  Utfaogen;  Wamsutta.  Wamyesta;  Exorislor,  New  Excelsior.  To 
which  we  may  add,  from  our  own  recollection,  Cocoaine,  Cocoine;  Bovlline.  Bovina;  Qofor- 
and's  Oriental  Cream  or  Magical  Beautifler,  Creme  Oriental  by  Dr.  T.  F.  Qourand*8  8oas : 
Sapolio,  Saphia;  AAA  and  a  Maltese  cross,  XXX  and  a  crown. 

In'respect  to  a  man*s  name  as  a  trade-mark,  see  Mertden  Britannia  O*.  v.  Porfcsr,  Si 
Conn.  450 ;  s.  c,  20  Am.  Rep.  401,  and  note,  409 ;  Menedy  v.  Meneely,  62  N.  Y.  487;  a.  c,  SO 
Am.  Rep.  480.    These  cases  involve  the  right  of  a  man  to  use  his  own  name. 

The  writer  in  the  Soticitors''  Journal  continues:  '  *  A  very  lucid  and  valuable  rtat<^Bwat  of 
the  general  law  on  this  subject  will  be  found  In  the  Judgment  of  the  Privy  OonneB  HtHi 
ered.by  the  late  Lord  Chbuisford)  in  the  case  of  Du  Boulay  v.  DuBoviay,  L.  1L«  t  P.  CL 
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441,  wbere  the  ot^Ject  of  the  suit  in  which  the  appeal  was  brooght  was  to  restrain  one  man 
from asmining another  man*8  famflj  name.  What  Lord  Chujoford  says  is  this:  *Ia 
tUaoomitry  we  do  not  recognise  the  absolute  right  of  a  person  to  a  particular  name  to 
the  extent  of  entitling  him  to  prevent  the  assamptlon  of  that  name  b]r  a  stranger.  The 
right  to  the  ezdosiveuae  of  a  name  in  connection  with  a  trade  or  bu^ess  is  familiar  to 
oar  law;  and  anj  person  using  that  name,  after  a  relatlre  right  of  this  description  haa 
been  aoquirBd  bj  another,  Is  considered  to  be  guDty  of  a  ftraud,  or  at  least,  of  an  iuTasion 
of  another'^  rlg^ta,  and  renders  himself  liable  to  an  action,  or  he  may  be  restrained  from 
the  use  of  the  name  by  injunction.  But  the  mere  assumption  of  a  name  which  is  the  pa- 
trunymic  of  a  family  by  a  stranger  who  had  never  before  been  called  by  that  name,  what- 
of  annoyance  It  may  be  to  the  family.  Is  a  grleTanoe  for  which  our  law  affords 


"  la  dark  t.  F)reemany  11  Bear.  IIS,  LordLAMODALB  refused  to  accede  to  the  contention  of 
aa  eminent  physician,  named  Sir  James  Clarlc,  who  did  not  manufacture  or  sell  pills  or 
dher  medicines,  and  to  restrain  another  person  from  adrertising  or  selling  pilla  under 
the  name  of  *  Sir  J.  Clark*s  Consumption  PIUs.*  There  could,  of  course,  be  no  questloa 
vtth  leepeet  tothe  object  the  defendant  had  In  view,  but  the  master  of  the  rolls  oonsld- 
eced  that  sinoe  the  plaintiff  did  not  sell  pills,  there  could  be  no  injury  to  propeity  eren  if 
the  defendant's  pills  were  bought  under  the  impreaslon  that  they  were  made  by  the  plaint- 
iff ;  the  plaintiff  could  not  thereby  lose  the  sale  of  any  genuine  pills .  Other  Judges  have 
observed  unfitvorably  upon  this  decision,  and  Lord  Cauhs  In  diaxioeU  v.  Hogg^  L,  R,  9 
Cb.  90T,  said  that  it  had  always  appeared  to  him  that  the  case  might  have  been  decided  in 
fiavor  of  the  plaintiff  on  the  ground  that  he  had  a  property  in  his  ownname.  In  Levy  v. 
WcHker,  10  Ch.  Div.  430,  Lord  Justice  Jamu  said:  *The  sole  right  to  restrain  anybody 
firoai  using  any  name  that  he  lUces  in  the  course  of  any  business  he  chooses  to  carry  on  is 
a  fight  in  the  nature  of  a  trade-mark.  That  Is  to  say,  somebody  has  a  right  to  say,  *you 
mast  not  use  a  name,  whether  fictitious  or  real,  or  a  description,  whether  true  or  not, 
wtaldi  is  intended  to  represent,  or  is  calculated  to  represent,  to  the  world  that  your  busi- 
ness is  my  business,  and  therefore  deprive  me  by  a  fraudulent  misstatement  of  yours  of 
the  proOts  of  the  business  which  would  otherwise  come  to  me .  *  That  is  the  sole  principle 
on  which  the  court  interferes.  Thecouit  interferes  solely  for  the  purpose  of  protecting 
the  owner  of  a  trade  or  business  from  a  fraudulent  invasion  of  that  business  by  somebody 
else.  It  does  not  interfere  to  prevent  the  world  outside  from  being  misled  into  any  thing.** 
In  Gsse  v.  Muen,  yioeKThanoellor  Oittabo  (December  8,  1868)  granted  an  injunction 
to  restrain  a  fraudulent  imitation  of  the  name  of  a  tradesman  named  *  Cave,*  by  a 
■elghbor  who,  occupying  a  comer  shop,  painted  up  the  name  *  Cavendish  House  *  in  such 
a  manner  that  *Cave*  alone  appeared  in  the  same  street  as  the  plaintiff's  shop,  there- 
Bulnder  of  theTnscription  being  round  the  comer  of  the  next  street. 

**  When  a  name  has  been  employed  in  an  appropriate  manner,  the  right  acquired  therein 
Is  not  merely  a  right  in  the  nature  of  a  trade-mark,  but  it  is  an  actual  and  positive  right  of 
trade-mark,  for,  to  use  Lord  Hathbruct's  language  In  Ainsworth  v.  Wainuiey,  L.  R.,  1 
Eq.  518,  *  Is  not  a  man's  name  as  strong  an  Instance  of  trade-mark  as  can  be  suggested  t 
subject  only  to  this  Inconvenience,  that  If  a  Mr.  Jones  or  a  Mr  Brown  relies  on  his  name, 
he  may  And  It  a  very  inadequate  security,  because  there  may  be  several  other  manufac- 
turers of  the  same  name.'  Injunctions  have  repeatedly  been  granted,  both  in  England 
and  America,  to  restrain  the  use  of  names  which  have  become  trade-marks,  as,  for  in- 
stance, in  Aintwnrth  v.  WalmOey:  Rogers  v.  NtiwiU^  6  Hare,  825;  HoUoway  v.  HoOovoaUf  18 
Beav.  909;  Woilfe  v.  Bamelt,  M  La.  Ann.  97 ;  s.  c,  13  Am.  Rep.  111.  In  Scotland,  as  early 
as  1883,  an  interdict  was  granted  in  WUMe  v.  MeMuUoeh^  2  S.  413,  to  restrain  the  wrong- 
talk  use  on  ploughs  of  the  name  of  a  weQ-known  plough  manufacturer.  There  is,  then,  no 
4loobt  that  it  is  generally  recognised  that  a  name  may  become  and  be  protected  by  a  trade- 
mark when  the  necessary  conditions  have  been  compiled  with,  subject,  Indeed,  to  the  Ilm- 
ttatioB  pointed  out  in  Ainawnrfh  v.  Walmdej/,  which  was  thus  restated  by  the  Supreme 
Court  of  Massachusetts  in  Oilman  v.  Hunnewell^  128  Mass.  199:  *  A  person  may  have  a 
right  in  his  own  name  as  a  trade-mark  as  against  a  person  of  a  different  name.  But  he 
cannot  have  such  a  right  as  against  another  person  of  the  same  name  unless  the  defend- 
ant uses  a  form  of  stamp  or  label  so  like  that  used  by  the  plaintiff  as  to  represent  that 
ihe  defendant's  goods  are  of  the  plalntiiTs  manufacture . '     The  law  on  the  whole  subject 
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was  carefully  considered  and  laid  down  in  the  same  way  in  McLean  v.  Meminih  OG  U.  S. 
845.  In  if (9106  ▼.  Hou»  Machine  Company ^  50  Barb.  286,  it  was  even  held  that  A.  B.  Gowe, 
who  had  been  accustomed  to  manufacture  sewing  machines  under  a  Uoense  from  his 
brother,  the  original  patentee  and  inventor,  EUas  Howe,  and  to  mark  such  machines  with 
the  name  of  *  Howe,*  was  entitled  to  a  right  in  the  name  capable  of  protection  even 
against  Ellas  Howe  and  those  claiming  through  him,  though  no  injuncrtion  was  actually 
granted,  there  being  a  question  to  be  decided  with  respect  to  ao  alleged  agreement  be- 
tween the  parties,  authorizing  the  defendant  to  use  the  name.  When  a  name  has  once 
been  turned  Into  a  trade-mark,  and  a  proprietary  right  acquired  therein,  this  right  in  the 
name  is  capable  of  protection  even  after  it  has  passed  away  from  the  perjon  t  j  wliom  it  orig- 
inally belonged.  Thus  the  Oourt  of  Appeals  decided  in  Mastam  v.  ThtjrUy't  CaiLe  f\tod 
Company  (see  91  Alb.  L.  J.  171),  that  the  executors  of  the  originator  of  *  TluMley'e  Cat- 
tle Food*  were  entitled  to  restrain  the  use  of  the  name  by  a  company  formed  for  the  pur- 
pose of  manufacturing  a  similar  article,  thus  practically  overruling  Jdmes  v.  James,  Ia,  R.« 
13  Eq.  421.  And  the  same  is  the  case  when  what  has  happened  is  not  the  death  of  the  pro- 
prietor, but  an  assignment  of  the  business,  carrying  with  it  the  rig^t  to  use  the  trade- 
marks, in  which  a  trade-mark  ooosistingof  a  name,  but  which  has  ceased  to  possess  a  per- 
sonal signiflcanoe,  would  be  included.  *  A  name,  though  originally  the  name  of  the  lint 
maker,  may  in  time  become  a  mere  trade-mark  or  sign  of  quality,  and  cease  to  denote^ 
or  to  be  current  as  indJcatiog  that  any  particular  person  is  the  maker.  In  many  eases  a 
name  once  affixed  to  a  manufactured  article  continues  to  be  used  for  generations  after 
the  death  of  the  individual  who  first  affixed  it.  In  such  cases  the  name  is  accepted  In  the 
market  either  as  a  brand  of  quality,  or  it  becomes  the  denomination  of  the  commodity 
Itself,  and  is  no  longer  a  representation  that  the  article  is  the  manufacture  of  any  particu- 
lar person.*  Per  Lord  WnTBURT,in  Hatl  v.  BarravaitA  DeG.  J.  A  S.  ISO;  Ltaiher 
Cloth  Oitnpany  v.  American  Leather  Goth  Company ^  id.  144.  But  It  most  not  be  for- 
gotten that  the  assignabiOty  of  a  name  trade-mark  entirelj  depends  upon  the  peraonal 
element  having  been  wholly  eliminated.  Leather  Cloth  Company's  case,  mipm,  and  also 
in  House  of  Lords,  11  H.  L.  C.  683;  Bury  ▼.  Bedford,  4  De  G.  J.  A  S.  85S.  Thus,  when 
the  founder  of  a  theater  which  he  had  called  after  his  own  name,  *  Booth*s  Theatre,*  and 
which  he  had  described  by  that  name  In  various  mortgages  of  the  premises,  sought  to  re- 
strain the  assignees  of  the  lease  of  the  premises  from  continuing  to  call  the  theater  by 
that  name,  the  injunction  was  refused,  on  the  ground  that  the  name  had  beoome  the  name 
of  the  establishment,  and  had  ceased  to  imply  any  personal  Interferenoe  of  the  plaintiff. 
Booth  V.  Jarreti,  52  How.  Pr.  180. 

**  It  is  not  with  business  pursuitsln  the  ordinary  sense  exclusively  that  the  name  dained 
must  have  been  connected.  In  XiordBi/nm  v.  JinHnsCon,  2  Mer.  SO,  the  name  protected  was 
the  mune  of  a  poet ;  in  Arehboid  v.  Sioeef,  1 M.  ft  Bob.  102.  it  was  the  name  of  an  author 
of  legal  works:  in  Christy  v.  Mwrphy,  19  How.  Pr.  77,  and  Montaytte r.  Moore,  Wood,  Y. 
C  March  1,  lS0ft,3t  was  the  name  of  the  organiser  of  a  troupe  of  Ethiopian  minstrels.  Nor 
does  it  make  any  difference  whether  the  name  Is  a  genuine  or  an  assumed  one.  In  Inat- 
eon  V.  Thompmn,  80  W.  R.  198,  the  plaintiff,  a  miUlner.  was  carrying  on  businees  as  *  Mad- 
ame Louise  * ;  In  Gemens  v.  Such,  N.  T.  Supreme  Court.  July  11,  1873»  the  plaintiff  had 
written  humorous  books  under  the  turn  de  plume  of  *  Mark  Twain.*  But  whether  the 
Dame  be  real  or  fictitious,  the  use  by  the  defendant  must  be  such  as  to  be  calculated  to  de- 
ceive, so  that  where  no  deception  is  to  be  anticipated,  no  relief  will  be  granted,  as  in  the 
case  of  '  Caaribers  *  song^  Bimard  v.  PWow,  W.  N.  1868,  04.  In  Gourand  v.  TnuL,  10  N. 
T.  Bupr.  Ct.  087,  the  plaintiff  had  changed  his  name  from  Trust  to  Gourand,  under 
which  name  he  sold '  Gourand*s  Oriental  Cream,*  and  the  defendants^  who  were  restrained 
by  injunction,  were  his  sons,  who  had  retained  their  orlgina!  name,  but  had  begun  to  sell  a 
preparation  as  *Creme  Oriental,  by  Dr.  T.  F.  Oourand's  Sons.*  And  in  such  cases  as  the  above 
the  fraudulent  use  of  another*8  name  Is  criminally  punishable,  either  on  a  prosecntfcm  for 
false  pretenses  or  on  one  for  a  cheat  at  common  law ;  but  such  an  offense  is  not  forgery* 
as  was  decided  in  the  case  of  the  name  of  the  painter  linnell.    B.  ▼.  Close,  D.  &  B.  400. 

Even  apart  fTom  a  trade  or  business,  a  penon  whose  name  has  without  authority  been 
Injuriously  used  by  another  is  entitled  to  an  injunction,  as  in  Bouih  v.  fVebeier,  10  Beav. 
601 ;  and  even  though  what  the  defendant  has  done  amounts  to  a  libel,  it  seems  that,  if  hm 
does  not  exercise  his  right  of  claiming  a  Jury  at  the  proper  time,  but  allows  that  oppor-^ 
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tanily  to  aUp,  be  wiU  not  be  allowed  afterward  to  contend  Buoceesf uUy  that  the  court  haa 
In  joriadlotioB  to  grant  an  injunction  torestrainalibel  without  the  Terdiet  of  a  Jury.  Ma9* 
mtm  T.  XhoHeyt  OattU  Food  Oompanyt  aipra;  Thomm  w.  TFUlionu,  ntpra.  In  Beid  t. 
SttikUd,  18  Jour,  of  Jurtep.  Stt»  the  Scotch  court  granted  an  interdict  to  restrain  a  nani» 
Jnteoded  to  represent  the  name  of  a  sherifTs  oflloer  from  being  used  in  such  a  manner  as 
to  bring  discredit  and  ridicule  upon  the  latter,  who  would  thus  be  injured  in  his  posltioik 
inUfe.** 

Tbe  foregoing  reriew  excludes  the  case  of  agreement  for  one  to  use  another*8  name ;  the 
rii^tof  a snrririqg  partner  or  a  purchaser  to  use  the  former  firm  name;  and  the  right  of 
to  restrain  the  uso  of  his  name  on  similar  articles;  as  depending  on  different 
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0»niraei — plaes  of — dslioerjf  to  carrier. 

An  onl  order,  in  Michigan,  to  the  agent  of  a  Wisoonsin  firm,  for  llqaora  to 
amount  exceeding  fifty  dollars,  sabjectto  acceptance  or  rejection  on  aniyal 
in  Michigan,  followed  by  deliTerj  to  a  carrier  in  Wisconsin,  does  not  eniiatl- 
tute  a  binding  contract  under  the  Wisconsin  statute  of  frauds,  and  is  void 
nnder  the  Michigan  prohibitory  law.* 

ASSUMPSIT.    The  opinion  states  the  case.    The  plaintiff  hud 
judgment  below. 

Taggartj  Simonds  <&  Fletcher,  for  plaintiffs.  Acceptance  of  goodt 
sold  under  a  verbal  agreement  makes  the  contract  valid  from  the 
date  of  the  agreement,  by  relation.  Vincent  v.  Sermond,  11  Johns. 
283 ;  Bailey  v.  Sweeting,  9  0.  B.  (N.  S.)  843  ;  Seymour  v.  Davis^ 

2  Sandf.  239  ;  McKnight  v.  Dunhp,  6  N.  Y.  537  ;  Marsh  v.  JSyda, 

3  Gray,  331 ;  2  SchouLon  Pers.  Prop.  448;  Tovmeend  v.  Hargravea^ 
118  Mass.  325  ;  Bird  v.  Munroe,  66  Me.  337;  s.  c,  22  Am.  Bep. 
571 ;  9  Am.  Law.  Rev.  434. 

Blair,  Egglestcn,  Eingsley  A  Kleinhans,  for  defendant 


*  To  aame  effect,  KHu»H  t.  Meyer  (fit  Ind.  687),  90  Am.  Bap.,  aos. 
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HASffrojsTy  J.    PlaintifEs,  copartners  in  trade  at  Milwaukee  in 
the  State  of  Wisconsin,  sold  to  defendant,  doing  business  in  Grand 
Bapids  in  the  State  of  Michigan,  spirituous  liquors.     This  action 
was  brought  to  reoover  a  balance  claimed  to  be  due  upon  such . 
ode. 

The  defendant  interposes  three  objections  to  the  right  of  plaint-- 
ifi  to  recoyen 

First,  that  the  agreement  under  which  these  liquors  were  sold  ' 
and  deliyered  was  entered  into  in  Michigan,  and  therefore  void-, 
under  Comp.  L.,  §  2137. 

Acoiulythat  by  the  terms  of  the  original  agreement  defend'-- 
ant  had  the  right  to  examine  the  goods  at  Orand  Rapids  and  return 
them  if  not  as  represented ;  diat  he  was  dissatisfied  with  the  goods 
and  offered  to  return  them ;  that  a  part  was  returned,  and  under 
an  arrangement  made  with  plain tifb'  agent  in  Orand  Rapids  a  de- 
duction was  made  upon  the  price  of  the  goods  retained  ;  that  the 
effect  of  such  right  of  examination,  return,  offer  to  return,  and  re> 
dnction  in  price,  determined  that  the  actual  sale  was  made  in  this 
State,  aside  from  all  questions  of  the  yaliditj  of  the  contract  con- 
sidered as  a  Wisconsin  contract  or  sale ;  and 

T%irdj  that  if  the  contract  was  to  be  considered  as  a  Wisconsin 
oontract  it  was  yoid  under  the  statute  of  frauds  of  that  State. 

The  referee  in  his  finding  of  facts  sets  forth  the  circumstances  of 
the  sale  ;  that  defendant  gaye  to  plaintiffs'  agent,  who  called  upon 
him  in  Grand  Rapids,  a  yerbal  order  for  the  liquors  referred  to  ; 
that  the  sale  was  to  be  on  ninety  days'  credit,  and  the  defendant 
was  at  liberty  to  return  the  liquors  if  not  as  represented  by  the 
agent ;  **  that  the  agent  was  to  submit  the  order  for  the  goods  to 
plaintiffs,  and  if  it  met  their  approyal,  they  should  be  sent" 

This  finding  brings  this  case  clearly  within  the  decisions  of  this 
court  in  Xling  y.  Fries,  33  Mich.  275,  and  Webber  y.  Howe,  86 
id.  154;  8.  c,  24  Am.  Rep.  590,  and  disposes  of  the  first  objection • 
In  accordance  with  the  rule  laid  down  in  these  cases,  the  original 
agreement  in  this  case  must  be  considered  as  made  in  the  State  of 
Wisconsin  and  not  in  Michigan. 

As  to  the  effect  of  the  offer  to  return  the  goods  and  the  reduction 
made  in  the  price  as  set  forth  in  defendant's  second  objection,  I  do 
not  see  how  this  can  be  considered  as  the  sale  upon  which  the 
acceptance  of  the  goods  were  made  and  the  purchase-price  deter- 
mined as  claimed.     It  is  true  that  here  was  an  offer  made  to  return 
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the  goods  because  not  as  represented.    A  part,  however,  had  l>een 

«old  by  defendant  at  this  time  and  could  not  therefore  be  returned, 

^nd  there  was  also  a  reduction  made  from  the  contract  price  upon 

what  was  retained.     At  most  this   was  but  a  modification  of   the 

original  agreement    It  did  not  abrogate  or  annul  that  agreement. 

It  wiis  rather  a  recognition  of  the  Taliditj  and  binding  effect  of  the 

original  agreement  The  change  made  was  a  reduction  of  five  cents 

per  gallon  from  the  price  fixed  in  the  onginal  agreement    In  all 

other  respects  the  original  agreement  stood,  and  the  rights  of  each 

partj  would  be  governed  by  the  first  agreement  subject  to  the  re* 

^Jdnction  referred  to.    Assuming  as  we  must,  under  the  decisions 

^referred  to,  that  the  original  agreement,  under  the  findings  of  the 

i^jneferee,  must  be  regarded  as  a  Wisconsin  contract,  and  therefore 

^alid,  unless  in  violation  of  the  statute  of  frauds  of  that  State,  I 

n»rtainly  do  not  see  how  any  subsequent  agreement  could  legally 

have  been  entered  into  in  this  State,  which  could  have  the  eflEect 

claimed.    Our  statute  declares  that  all '^  contracts  or  agreements 

relating  "  to  the  sale  of  liquors  shall  be  utterly  null  and  void.  Under 

this  statute  the  subsequent  agreement  entered  into  between  pliunt- 

ifls'  agent  and  defendant  in  Grand  Rapids,  in  relation  to  a  redno- 

tion  in  price,  may  be  treated  as  a  nullity,  thus  leaving  the  original 

agreement  in  full  force  and  unmodified.    An  agreement  which  the 

statute  then  in  force  declared  to  be  null  and  void  could  not  destroy, 

change  or  affect  a  previous  valid  agreement  between  the  same  par* 

ties. 

This  being  a  Wisconsin  contract,  was  there  an  acceptance  of  the 
goods  in  compliance  with  the  statute  of  frauds  of  that  State  ?  The 
statute  of  Wisconsin  declares  such  a  sale  void,  unless  2d, ''  the  bayer 
shall  accept  and  receive  part  of  said  goods,  or  the  evidences  or  some 
of  them  of  such  things  in  action.'^  By  the  terms  of  the  agreement 
the  goods  were  to  be  shipped  by  plaintiffs  at  Milwaukee,  to  Qrand 
Bapids  by  boat,  and  at  defendant's  risk,  he  to  pay  freight  The 
goods  were  so  shipped  about  the  Itth  of  February,  and  recelyed  by 
defendant  somewhere  from  the  12th  to  the  15th  of  the  same  month. 
A  delivery  to  the  carrier  in  Milwaukee  would  not,  we  think,  take 
the  case  out  of  the  statute,  within  the  decisions  heretofore  made  by 
this  court  Orimes  v.  Van  Vechten^  20  Mich.  412 ;  Webber  v.  £[oto^ 
36  id.  154.  An  acceptance  by  the  buyer  was  necessary.  Under  the 
finding  of  the  referee  there  can  be  no  question  as  to  the  &ct  of  «a 
aooeptanoe  by  the  buyer  at  Grand  Bapids.    That  such  an  accept* 
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ance  would  be  good  and  safficient  to  bind  the  defendant  there  could 
be  no  question,  unless  it  can  be  said  that  until  acceptance  there 
was  no  contract ;  that  the  acceptance  having  been  made  in  Grand 
Rapids  the  contract  must  be  considered  as  having  been  then  and 
there  made^  and  consequently  void  under  the  statute  of  this  State 
which  prohibited  such  agreements. 

For  mj  own  part  I  am  not  quite  prepared  so  to  hold.  Were  it 
not  for  the  Wisconsin  statute  of  frauds  there  could  be  no  question 
88  to  the  validity  of  this  contract,  and  I  do  not  clearly  see  how  the 
time  and  place  of  the  acceptance  can,  under  such  circumstances,  be 
considered  as  the  time  and  place  of  the  agreement  A  majority  of 
the  conrt  is  however  of  a  different  opinion,  and  consider  that  there 
was  no  binding  agreement  until  an  acceptance  by  the  purchaser  of 
the  goods  in  Michigan,  which  made  the  contract  a  Michigan  one 
and  therefore  yoid  under  the  prohibitory  liquor  law,  so  called,  then 
in  force. 

Under  those  circumstances  the  judgment  will  be  reversed,  and 
jndgment  entered  for  defendant  with  costs  of  both  courts. 

Graybs,  J.  Unless  before  the  liquors  passed  the  line  of  Wiscon- 
ain  the  circumstances  were  sufficient  to  establish  a  binding  sale  there, 
the  jndgment  cannot  be  maintained.  What  are  the  facts  as  ascer- 
tained by  the  finding  of  the  learned  referee  ?  At  Grand  Rapids  in 
this  State  the  defendant  ordered  of  Rindskopf  Bros,  at  Milwaukee, 
in  the  State  of  Wisconsin,  a  bill  of  liquors,  but  under  the  condi- 
tion that  the  liquors  should  be  sent  to  be  first  examined  and  then 
to  be  kept  or  returned  as  it  should  or  should  not  appear  that  they 
answered  the  requirements  of  the  understanding  under  which  the 
order  was  made.  Rindskopf  Bros,  at  Milwaukee  acceded  to  the 
terms  of  the  order,  and  there  acting  upon  them  handed  over  to  a 
carrier  a  lot  of  liquors  to  be  transported  to  defendant  at  Grand 
Rapids.  All  further  dealings  were  in  Michigan.  There  was  neither 
note  nor  memorandum  in  writing,  nor  payment  of  any  purchase- 
money.  Was  there  any  receipt  or  acceptance  in  Wisconsin  in  the 
sense  of  the  statute  of  frauds  ?  Unless  there  was,  no  binding  sale 
was  there  effected.  And  I  think  the  finding  answers  the  question 
in  the  negative.  The  only  act  of  receipt  and  acceptance  in  Wiscon« 
sin  was  by  the  carrier,  and  according  to  the  finding  that  was  undei 
and  expressly  sabjeot  to  an  arrangement  which  forbids  inferring 
from  it  a  receipt  and  acceptance  as  elements  of  a  present  sale. 
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The  reported  facts  distinctly  show  that  his  connection  with  the 
liquors  could  have  no  such  meaning.  He  receired  them  simply  for 
carriage  to  Michigan,  and  in  order  that  they  might  upon  arriyal  be 
examined,  with  a  view  to  their  change  of  ownership  here  upon  terms 
already  agreed  on,  if  found  to  correspond  with  the  previous  under- 
standing. They  were  not  yet  the  property  of  defendant  and  might 
never  be.  They  passed  the  line  of  Wisconsin  in  the  ownership  of 
plaintiffs  in  order  that  they  might  be  inspected,  and  might  there- 
after vest  in  defendant,  if  at  all.  The  reception  and  assumption  of 
custody  by  the  carrier  in  Milwaukee  for  the  special  object  found,  was 
not  of  force  to  work  a  binding  transfer  in  Wisconsin  and  make  out  an 
obligatory  sale  there  against  their  statute  of  frauds.  Benjamin  on 
Sales  [2d  Eng.,  1st  Am.  ed.J  part  II,  ch.  4  and  notes ;  Siane  v. 
Brotoningy  68  N.  Y.  598  ;  Caulkins  v.  HeUman^  47  id.  449  ;  &  c,  7 
Am.  Bep.  461,  and  cases  in  brief ;  Meredith  v.  Meighf  22  £ng.  L.  t 
Eq.  91 ;  Knight  v.  Mann,  120  Mass.  219  :  S.G.,  118  id.  143  ;  Oritm 
y.  Van  Veehten,  20  Mich.  410  ;  Hunt  y.  Hecht,  20  Eng.  L.  &  Eq.  524; 
Froetburg  Mining  Co.  t.  New  England  Olase   Co.,  9  Gush.  115  > 

Ihrina  v.  Home,  16  M.  &  W.,  119. 

Judgment  reversed. 

Oaxpbell,  0.  J.,  and  Oooley,  J.,  concurred. 


Pbople  y.  Bbingabd. 

m  Mich.  28.) 
(Mminal  law — embeeMlement  —  Unon  treasurer. 

It  ifl  embezslement  for  a  town  treasarer  to  appropriate  trust  fanda  to  private 
parposes  and  refuse  to  acooant  for  them,  although  he  ia  not  bonnd  by  law 
to  pay  over  the  identical  money  received. 

/CONVICTION  of  embezzlement.     The  opinion  states  the  &cts. 

Otto  Kirchner,  attorney-genera^  for  the  people. 

Hawhy  £  Firnane,  for  respondent.    Where  a  receiver  of  money 
belonging  to  another  is  absolutelj  liable  for  the  amount  of  it,  and 
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has  the  right  to  mingle  it  with  his  own,  he  cannot  be  guilty  of 
embezzlement  Com.  y.  Stearns,  2  Mete.  343 ;  Canu  v.  Libbey^ 
11  id.  64. 

Campbell,  C.  J.  Bespondent  was  conyicted  of  embezzlement 
of  the  funds  in  his  hands  as  treasurer  of  the  township  of  Grosse 
Pointe.  His  last  term  of  office  began  in  the  spring  of  1876.  There 
was  eridence  tending  to  show  that  he  was  removed  from  office  in 
February,  1877,  but  the  finding  of  the  jury  did  not  go  upon  this 
theoi7,and  he  was  convicted  of  having  received  a  large  sum  of  money^ 
officially,  and  having  refused  to  pay  it  over  as  required  by  law,  and 
with  having  appropriated  it  to  his  own  use. 

There  was  full  evidence  of  the  receipt  of  the  money,  and  of  his 
having  failed  to  appear  and  account  with  the  township  board  before 
the  annual  meeting,  as  required  by  section  715  of  the  Compiled 
Laws,  and  he  paid  over  no  moneys  to  his  successor. 

[Omitting  minor  points.] 

The  main  question  presented  is  whether  a  township  treasurer  can 
be  guilty  of  embezzlement  at  alL 

We  think  there  is  no  doubt  that  section  309  and  section  7580  of 
the  Compiled  Laws  hold  such  officers  responsible  for  embezzling 
public  moneys  or  property  in  their  charge.  The  only  question  is 
whether  the  respondent  did  embezzle  public  moneys  or  property. 

It  is  claimed  the  moneys  in  his  charge  were  private  and  not  public 
funds,  and  that  he  is  only  civilly  responsible  to  account  for  funds 
in  his  control  as  a  public  debtor,  and  the  case  of  Parley  v.  County 
of  Muehegon,  32  Mich.  132;  s.  c,  20  Am.  Bep.  637,  is  relied  on  to 
support  this  theory.  In  that  case  it  was  held  that  the  county 
treasurer  who  receives  public  money  does  not  hold  the  specific  bills 
or  other  parcels  of  money  which  he  receives,  as  a  bailee,  but  that 
he  is  answerable  for  the  amount  as  a  personal  obligation.  And  it 
18  claimed  embezzlement  can  only  be  charged  where  the  specific 
moneys  converted  belong  to  the  public  treasury. 

We  do  not  see  the  force  of  this  suggestion.  A  fund  is  a  distinct 
thing,  however  frequently  the  coins  or  bills  which  may  be  received 
on  its  account  are  changed  in  identity.  If  a  trustee  receives  a  pay- 
ment of  $1,000  on  trust  account,  certainly  the  trust  is  not  confined 
to  that  identical  money.  It  attends  its  proceeds  in  whatever  way 
they  can  be  traced.  It  would  be  simply  impossible  to  trace  or 
identify  the  specific  moneys  which  come  into  the  han^s  of  a  publio 
Vol.  XXXIII— 44 
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officer,  who  alone  has  the  means  of  knowing  what  particular  pay- 
ments  he  receives  and  what  he  does  with  them.  If  a  person  receiyes 
a  particular  amount  belonging  to  a  trust  fund,  and  uses  it  for  his 
own  purposes  without  repaying  or  accounting  for  it,  no  one  has  any 
difficulty  in  seeing  that  he  has  converted  the  money  improperly, 
although  every  specific  coin  or  bill  may  have  been  substituted  for 
some  other  means  which  he  has  exchanged  and  abstracted.  Some 
of  the  difficulties  of  confining  charges  of  embezzlement  to  specific 
moneys  were  referred  to  in  the  case  of  People  v.  McKinney^  10  MIcIl 
54.  We  have  no  hesitation  in  holding  that  whenever  any  township 
treasurer  misappropriates  his  trust  funds  to  his  private  purposes, 
and  fraudulently  refuses  to  account  for  them,  he  comes  as  plainly 
within  the  law  as  if  he  made  a  similar  misuse  of  specific  coins  or 
bills  which  he  had  no  right  to  exchange  for  their  equivalents.  Of 
course  there  may  be  losses  and  failures  to  pay  or  even  to  account, 
where  the  failure  is  due  to  misfortune  or  other  cause  not  criminal. 
But  where  the  design  is  criminal,  the  misuse  of  a  fund  belonging 
to  the  public,  though  changing  its  form  constantly,  is  just  as  clearly 
an  embezzlement  of  the  property  of  the  public  as  if  any  specific 
chattel  had  been  so  misapplied. 

As  there  is  no  error  in  the  record,  it  must  be  certified  to  the  court 
below  that  judgment  should  be  rendered  on  the  verdict. 

Judgment  accordingljf. 

The  other  justices  concurred. 


McFablakb  y.  Clark. 

(89  Mick.  44.) 

JtirUdietion — irUerett  — prafxUe  judge  named  <u  legatee^  to  prow  wOL 

A  probate  J  adge  named  as  legatee  may  lawfully  make  the  orders  of  hearing 
and  notice  for  proof  of  the  will,  the  statate  incapacitating  him  onljr  from 
acting  in  the  decision  of  the  question. 

EJECTMENT.    The  opinion  states  the  facts.    The  defendant 
had  judgment  below. 

Henry  M.  Duffield,  for  plaintifi!  in  error.  When  a  probate  judgo 
is  made  a  legatee  he  cannot  exercise  the  duties  of  his  ofiice  in  rela- 
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tion  to  the  estate.  Coffin  v.  Cottley  9  Pick,  287;  Sigourney  v.  Sib- 
ley,  21  id.  101;  22  id.  507 ;  Northampton  v.  Smith,  11  Mete.  395  ; 
OottU^s  case,  5  Pick.  483;  Gay  v.  Minot,  3  Gush.  352  ;  Bacon,  Ap- 
pdlanty  7  Gray,  391;  Hawhy  v.  Baldwin,  19  Conn.  686  ;  Nettleton's 
Appeal,  28  id.  268;  Cadot  Bank  Appeal,  26  id.  7  ;  Wilson  v.  Wilson, 
36  Ala.  665;  Claunch  v.  Castleberry,  23  id.  86 ;  HeydenfeUt  v. 
Towns,  27  id.  423. 

Ashley  Pond,  for  defendant  in  error. 

GooLBYy  J.  But  one  question  is  presented  bj  this  record,  and 
that  isy  whether  the  probate  and  allowance  of  the  will  of  George 
Hebden  by  the  probate  court  of  Wayne  county  was  valid. 

By  the  will  of  Mr.  Hebden  the  judge  of  probate  of  Wayne  county 
was  made  a  legatee.  The  will  was  presented  in  said  probate  court 
for  allowance  April  7, 1871,  and  the  judge  of  probate  made  an  order 
that  May  2, 1871,  be  assigned  for  a  hearing  thereon,  and  that  notice 
thereof  be  giyen  by  publication  in  one  of  the  Detroit  daily  papers  — 
which  was  named  — for  three  successive  weeks  previous  to  said  day 
of  hearing.  On  the  day  last  named  the  Circuit  judge  of  the  judicial 
circuit  embracing  Wayne  county  appeared  in  said  probate  court,  and 
the  hearing  was  had  before  him  and  the  will  admitted  to  probate. 
This  statement  sufficiently  presents  the  facts. 

The  order  for  hearing  which  was  made  by  the  judge  of  probate 
was  the  usual  order  which  the  statute  requires  to  be  made  in  such 
cases.  Gomp.  L.,  §  4338.  The  statute  under  which  the  Gircuit 
judge  assumed  jurisdiction  is  embraced  in  compiler's  sections  6208 
and  5209  of  the  Compiled  Laws,  the  first  of  which  provides  that 
when  the  judge  of  probate  is  heir  or  legatee,  he  shall  be  deemed 
incapacitated  for  executing  the  duties  of  his  office  *^  in  relation  to 
that  estate; ''  and  the  second  provides  that  when  he  is  interested  in 
any  question  to  be  decided  by  the  court,  he  shall  be  deemed  inca* 
pacitated  for  acting  in  the  decision  of  that  question.  And  in  either 
case  the  judge  of  the  Circuit  Court  for  the  county  shall  perform  the 
duties  of  the  judge  of  probate. 

The  question  of  jurisdiction  which  is  made  by  the  plaintiff  in 
error  depends  upon  the  authority  of  the  judge  of  probate  to  make 
as  he  did  the  order  for  hearing.  It  is  insisted  that  that  order  was 
void,  and  therefore  that  the  proceedings  of  the  Circuit  judge  must 
tall  to  the  ground. 
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The  prooeedingB  iu  oar  opinion  are  not  defective.  The  judge  of 
probate  was  not  a  legatee  at  the  time  he  made  the  order  for  hear- 
ing; he  was  only  named  legatee  in  an  instrument  purporting  to  be 
a  will,  but  the  validity  of  which  was  yet  to  be  determined.  It 
might  turn  out  that  it  was  no  will  at  all,  and  thus  he  would  never 
become  legatee.  His  being  named  legatee  in  the  instrument  did 
not,  therefore,  disqualify  him  from  acting  in  relation  to  that 
estate. 

Neither,  when  the  order  for  notice  was  made  by  him,  was  there 
any  question  to  be  decided  by  the  judge  in  which  he  was  interested. 
A  question  implies  something  in  controversy,  or  which  may  be  the 
subject  of  controversy;  but  this  order  was  the  determination  of  no 
question ;  it  was  only  preliminary  to  the  making  of  questions.  It 
was  in  no  proper  sense  judicial  action  at  all,  any  more  than  it  is 
when  the  sheriff  fixes  the  time  for  an  execution  sale  and  the  paper 
in  which  he  will  publish  his  notice,  or  when  the  mortgagee  does 
the  same  thing  in  proceeding  to  the  foreclosure  of  his  mortgage 
under  the  power  of  sale.  The  statute  itself  determined  the  requi- 
sites of  the  order,  and  the  making  it  was  a  formality,  rather  than  the 
decision  of  a  question. 

The  fact  that  the  judge  is  interested  is  no  objection  to  his  mak- 
ing formal  orders  that  put  the  case  on  the  road  to  a  determination. 
Bichardson  v.  Boston^  1  Cart  C.  C.  251;  Washington  Ins.  Co,  v. 
Pnca,  Hopk.  Ch.  2;  Buckingham  v.  JQainis,  9  Md.  324 ;  HsydenfeUU 
V.  Townsy  2?  Ala.  423.  Wo  think  the  order  in  question  is  to  be 
considered  such  an  order. 

The  judgment  must  be  affirmed  with  costs. 

Judgmeni  affirmed. 

The  other  justices  concurred. 


Bbockway  v.  Inkbs. 

{f»  Miob.  47.) 

SkUutortf  cont^ructUm^''  UOformr''  --UaibiUt^  of  9toe^ 

An  Msifltant  chief  engineer  of  a  railroad  company  is  not  a  *'  laborer"  within 
the  meaniiig  of  provisions  rendering  the  stockholdera  of  corpofatioiui  liahla 
for  labor  debts,    (fiee  note,  p.  850.) 
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SUIT  against  a  stockholder  for  a  labor  debt.     The  opinion  states 
the  case.    The  plaintiff  had  judgment  below. 


Isaac  M.  Crane  and  E.  W.  Jfeddaughy  for  plaintiff  in  error.  The 
seryioes  of  an  assistant  chief  engineer  are  not  within  the  meaning 
of  the  word '^  labor '' in  Constitution^  art.  XV^  §  ?»  and  Comp. 
L.,  §  2308.  See  Boutwell  r.  Towmend,  37  Barb.  205 ;  llarrod  v. 
Homer,  32  Wis.  1G3 ;  Havey  v.  Ten  Broeck,  3  Rob.  31G  ;  Coffin  v. 
Jieynolds,  37  N.  Y.  640;  Aikin  y.  Wasson,  24  id.  482;  Ericsson 
T-  Brown,  38  Barb.  390;  WenirotVs  Appeal,  83  Penn.  St  469  ; 
Penn.  R.  R.  v.  Leuffer,  84  id.  168 ;  s.  c,  24  Am.  Rep.  189  ;  17 
Am.  Lu  Reg.  102. 

R.  A,  Parker  and  Ashley  Pond,  for  defendant  in  error. 

CAMPBBLLy  C.  J.  Innes  sued  Brockway^  who  was  a  stockholder 
in  the  Amboy,  Lansing  &  Traverse  Bay  railroad,  for  what  he 
claimed  to  be  a  debt  for  labor  performed  for  that  company. 

The  plaintiff  below  was  assistant  chief  engineer  of  the  road.  It 
is  claimed  by  plaintiff  in  error  that  the  exceptional  liability  pro- 
Tided  by  the  Constitution  and  statutes  against  corporation  stock- 
holders for  "  labor  performed  for  such  corporation "  does  not 
include  such  services  as  those  of  Innes. 

WTe  think  this  objection  is  well  taken.  The  Constitution  evi- 
dently intended  to  protect  those  persons  who  most  needed  protec- 
tion and  who  would  be  most  likely  to  suffer  without  it.  No  doubt 
the  term  "  labor/*  in  some  extended  senses,  will  include  every 
possible  human  exertion,  mental  and  physical,  and  in  that  broad 
signification  it  would  be  hard  to  find  any  case  which  would  not 
come  within  the  law.  But  inasmuch  as  the  provision  is  mani- 
festly designed  to  be  exceptional,  we  must  apply  to  it  the  ordinary 
meaning  which  is  in  common  use,  and  which  it  must  be  presumed 
the  people  understood  when  they  voted  on  the  Constitution, 
Doubtless  the  precise  line  between  what  is  commonly  called  labor, 
and  other  employment,  cannot  be  drawn  with  absolute  precision. 
But  we  feel  very  sure  that  the  position  of  an  assistant  chief  engi- 
neer would  never  have  been  classed  as  that  of  a  laborer,  nor  his 
work  as  labor  in  the  popular  sense.  It  is  mostly  direction  and 
flcientifio  work,  involving  much  more  superintendence  than  per- 
■onal  exertion  in  manual  labor.    He  is  chosen  for  his  knowledge 
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and  not  for  his  muscular  capacity,  in  which  latter  quality  he  may 
or  may  not  be  eminent 

We  can  get  little  aid  from  authoilv/  on  any  such  question.  It 
is  not  to  be  decided  upon  verbal  niceties  or  far-fetched  reasoning. 
We  are  bpnnd  to  construe  the  provision  as  the  ordinary  meaning  of 
language  would  define  it,  and  no  extended  argument  can  make  it 
plainer  than  the  words  themselves.  In  our  opinion  the  provision 
is  not  ambiguous  as  applicable  to  such  an  employment  as  that  of 
the  plaintiff  below. 

Judgment  must  be  reversed  with  costs  of  both  courts. 

Judgment  reverted. 

The  other  justices  concurred. 

KoTB  BT  THS  BspoBRB.— See  iStryJber  ▼.  CoMtidy^  TV  N.  Y.  60;  a.  c,  S8  Am.  B^.  M; 
and  note,  2M;  alao  WhUakerY.  Smith,  SI  N.  C  S40;  a.  a.  Si  Am.  Rep.  G63.  Hie  aame  waa 
liekl  of  a  contractor  for  building  a  bed  for  a  rallwaj.  Pedc  ▼.  Mttier,  80  Itkh.  fiOI.  In  the 
latter  case  the  court  said : 

**Tiierecanbenodoaibt,  we  think,  that  the  main  if  not  the  only  object  of  thlaprorWon 
waa  to  secure  the  claims  of  laborers  whoae  wages  are  not  nauallj  very  large,  bat  whose 
means  are  not  generally  such  that  they  can  avoid  Buffering  unless  they  are  secured.  Such 
persons  have  not  the  same  knowledge  of  business  or  command  of  resources  as  cootract- 
ors,  and  they  are  much  less  able  to  protect  themselves  in  advance  by  proper  meaourea 
of  precaution  against  loss.  There  is  nothing  in  the  proceedings  of  the  coostitutloDa^ 
convention  to  indicate  from  what  source  the  provision  waa  borrowed.  The  general  rail- 
road law  of  New  York,  which  had  then  been  recently  adopted,  contained  a  danse  enforcing 
liability  *for  all  the  debta  due  or  owing  to  any  of  its  laborers  and  servanta  for  Berrioea 
performed  for  such  coiporatlon,*  and  this  has  been  held  not  to  extend  to  the  oontnctor 
for  building  a  portion  of  a  railroad.  ^Orenv.  TTontoti,  24N.  Y.  4S1  The  natural  meaning 
of  the  provision  in  question  is  that  the  work  must  be  performed  for  the  company,  and 
create  a  company  liability  to  the  person  who  performs  It.  If  the  labor  la  not  performed 
for  the  company  but  for  some  one  else  with  whom  the  company  Is  In  oontrset  relations,  It 
requirea  some  expansion  of  the  language  to  reach  the  middleman,  and  this  would  not  be 
allowable  unless  upon  plain  evidence  of  such  an  intent  Courts  cannot  enlazge  the  liability 
of  sureties  beyond  the  plain  terms  of  their  suretyship. 

"  It  does  not  necessarily  follow  that  there  can  be  no  liability  for  labor  to  a  peraon  who  in 
performing  a  labor  service  employs  his  own  assistants  and  workmen.  There  are  certainly 
very  many  cases  where  the  work  which  is  done  by  a  contractor  Is  labor  In  the  proper  aenae 
of  the  term  and  is  so  understood.  There  are  undoubtedly  cases  where  the  line  may  not  be 
easily  drawn.  But  In  such  a  case  as  the  present  there  Is  no  dlAculQr.  These  contractors 
were  to  go  upon  the  line  of  the  proposed  railway,  and  transform  a  certain  section  of  it  into 
the  structure  of  a  track,  clearing  away  treea  and  stumps,  raising  an  embankment,  build- 
ing bridgea  and  culverts,  piling  low  land,  and  laying  timber  and  tiee  where  they  belong,  and 
turning  over  to  the  railway  company,  ready  for  the  finishing  additions,  something  whkh 
was  the  result  of  combined  skill,  labor  and  materlala,  as  distinct  in  its  character  as  a  build- 
ing. The  value  of  such  a  structure  canpot  be  nicdy  analyzed  Into  so  many  days*  woik  or 
so  much  materiaL  The  contractors  make  their  own  bargains  with  their  men,  and  for  their 
material,  and  Include  In  their  prioea  auch  proflta  as  they  can  Induce  the  company  to  ghra 
and  which  will  make  the  undertaking  remunerative  for  their  time,  expenditure,  risk,  and 
any  other  element  which  they  suppose  Included.  TC  call  the  completion  of  such  a  con< 
tract  labor  done  or  materiala  furnished  for  the  company  would  be  to  leave  out  the  Import 
ant  element  of  a  complete  result  which  was  the  thing  bargained  for.  If  su^  a  contract 
had  been  violated  In  any  partkmlar,  the  contractor  oonld  not  reoovw  the  full  price  of  the 


JUNE  TERM,  1878.  35] 


Gibson  ▼.  CmDage. 


rat  and  conlliie  the  damages  to  the  one  item  left  out  or  spoiled.  Putting  in  weak  tim- 
bers, endangering  a  bridge,  might  easily  involve  very  much  more  than  the  additional  cost 
of  a  few  feet  of  sound  timber.  The  effect  of  the  failure  on  the  entire  work  might  be  con* 
sidccable,  and  could  not  be  apportioned  indefinitely  among  the  separate  items  of  labor, 
time  or  materials.  And  where  suit  is.  brought  on  such  a  contract  and  Judgment  recovered 
for  less  Uiaa  its  fooe,  or  for  its  whole  face,  any  attempt  to  determine  what  part  is  for 
labor  and  what  part  for  something  else  may  be  impossible.  It  cannot  reasonably  be  said 
thai  the  men  w^w  work  for  such  a  contractor  are  performing  labor  for  the  company,  and 
it  ia  very  certain  that  the  contractor  is  himself  doing  something  quite  different. 
Iha  same  legislature  which  adoptod  the  statute  of  1871  recognised  the  difference  by 
making  special  provision  whereby  railroad  companies  may  be  required  to  protect  the 
waces  of  men  employed  by  contractors  or  furnishing  them  materlaL  Oomp.  L.,  SS  280ft-4-4S. 
This  law  is  ccqyied  from  a  New  York  law  forming  part  of  the  same  general  qrstem  under 
whicfa  contractors  were  held  not  entitled  to  look  to  stockholders.  Kent  v.  iV.  Y,  Central 
B.  iZ.,]2N.T.eS8u 

'*  If  raflRMds  were  the  only  corporations,  and  if  railroad  oonstraction  were  the  only  kind 
of  labor  contemplated  by  the  CkNutitution,  there  would  be  more  force  in  the  suggestion 
that  the  majori^  of  labor  Is  left  unprovided  for  by  this  constnictlon.  There  is  no  reason 
to  suppose  nflroads  were  particularly  in  the  mind  of  the  convention.  At  that  particular 
time  It  is  very  certain  they  had  given  no  occasion  for  the  protection  of  contractors.  But  it  Is 
plain  eno«^  that  the  provision  was  Intended  to  cover  completed  as  well  as  inchoiite  enter- 
prises, when  eorporatlons  would  have  less  occasion  to  make  contracts  than  to  employ  men. 
There  is  no  btaach  of  business  which  is  not  more  or  less  done  by  companies,  from  mines 
and  mannflactories  of  an  sorts,  large  and  small,  to  transportation  by  land  and  water,  farm- 
ing; »«"*M*»g,  lumbering  and  numberless  other  enterprises.  More  persons  labor  for  com- 
panlna  thsn  fnr  Individual  employers  In  many  parts  of  the  country,  and  ezperlenoe  has 
always  shown  these  laborsrs,  properiy  so  caDed,  are  very  much  at  the  mercy  of  employ. 


Gibson  t.  Gbakagb. 

{89«idi.  40.) 

Ooniraci^io  "  §(UitfaeHtm/* 

foft  a  poitnit  to  be  *'  satisfactoiT' "  to  the  castomer  giTes  him  the 
option  of  letutAng  It  at  his  pleasare.   {See  naie^  p.  853.) 

ASSTTMPSIT.    The  opinion  states  the  case.    The  defendant  had 
judgment  below. 

8h0paTd  Jk  Xyon,  for  plaintiff  in  error. 

BcqfiM  Jk  Web8ier,  for  defendant  in  error. 

JCabsiok,  J.    Plaintiff  in  error  brought  assumpsit  to  recoyer 
ihe  contract  price  for  the  making  and  execution  of  a  portrait  of  the 
laughter  of  defendant    It  appeared  from  the  testimony 
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of  the  plaintiff  that  he  at  a  certain  time  called  upon  the  defendant 
and  solicited  the  privilege  of  making  an  enlarged  picture  of  his 
deceased  daughter.  Ho  says,  '^I  was  to  make  an  enlarged  picture 
that  he  would  like,  a  large  one  from  a  small  one,  and  one  that  he 
would  like  and  recognize  as  a  good  picture  of  his  little  girl,  and  he 
was  to  pay  me.'* 

The  defendant  testified  that  the  plaintiff  was  to  take  the  small 
photograph  and  send  it  away  to  be  finished,  ^^  aud  when  returned 
if  it  was  not  perfectly  satisfactory  to  me  in  every  particular,  I  need 
not  take  it  or  pay  for  it.  I  still  objected,  and  he  urged  me  to  do  so. 
There  was  no  risk  about  it;  if  it  was  not  perfectly  satisfactory  to 
me  I  need  not  take  it  or  pay  for  it" 

There  was  little  if  any  dispute  as  to  what  the  agreement  was. 
After  the  picture  was  finished  it  was  shown  to  defendant  who  was 
dissatisfied  with  it  and  refused  to  accept  it.  Plaintiff  endeavored 
to  ascertain  what  the  objections  were,  but  says  he  was  unable  to 
ascertain  clearly,  and  he  then  sent  the  picture  away  to  the  artist 
to  have  it  changed. 

On  the  next  day  he  received  a  letter  from  defendant  reciting  the 
original  agreement,  stating  that  the  picture  shown  him  the  previous 
day  was  not  satisfactory  and  that  he  declined  to  take  it  or  any  other 
similar  picture,  and  countermanded  the  order.  A  farther  corre- 
spondence was  had,  but  it  was  not  very  material  and  did  not  change 
the  aspect  of  the  case.  When  the  picture  was  afterward  received 
by  the  plaintiff  from  the  artist,  ho  went  to  see  defendant  and  to 
have  him  examine  it.  This  defendant  declined  to  do,  or  to  look  at 
it,  and  did  not  until  during  the  trial,  when  he  examined  and  found 
the  same  objections  still  existing. 

We  do  not  consider  it  necessary  to  examine  the  charge  in  detail, 
as  we  are  satisfied  it  was  as  favorable  to  plaintiff  as  the  agreement 
would  warrant. 

The  contract  (if  it  can  be  considered  such)  was  an  express  one. 
The  plaintiff  agreed  that  the  picture  when  finished  should  be  satis- 
factory to  the  defendant,  and  his  own  evidence  showed  that  the 
contnu)t  in  this  important  particular  had  not  been  performed.  It 
may  be  that  the  picture  was  an  excellent  one  and  that  the  defend- 
ant ought  to  have  been  satisfied  with  it  and  accepted  it,  but  under 
the  agreement  the  defendant  was  the  only  person  who  had  the 
right  to  decide  this  question.  Where  parties  thus  deliberately  enter 
into  an  agreement  which  violates  no  rule  of  public  ix)licy,  and 
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vhich  is  free  from  all  taint  of  fraud  or  mistake,  there  is  no  hard- 
ship whateyer  in  holding  them  bound  by  it. 

Artists  or  third  parties  might  consider  a  portrait  an  excellent 
one,  and  yet  it  prove  very  unsatisfactory  to  the  person  who  had 
ordered  it,  and  who  might  be  unable  to  point  out  with  clearness  or 
certainty  the  defects  or  objections.  And  if  the  person  giving  the 
order  stipulates  that  the  portrait  when  finished  must  be  satisfactory 
to  him  or  else  he  will  not  accept  or  pay  for  it,  and  this  is  agreed  to, 
he  may  inmt  upon  his  right  as  given  him  by  the  contract.  McCar^ 
rm  V.  McNuUy,  7  Gray,  141;  Brown  v.  Foster,  113  Mass.  136;  s.  c.^ 
IS  Aat.  Bep.  465. 

The  judgment  must  be  affirmed  with  costs. 

Judgment  afirmei. 

The  other  justices  concurred. 


Kon  av  «n  BanBiaa.— Aa  to  a  vontraet  for  a  "aatlaCactoiy  sutt  "  of  oIoUim,  aea 
Bnmn  t.  W^mUt^  IIS  Haas.  186;  a  o.,  tS  Am.  Bap.  408;  for  a  **Mtiafactoiy  buat,"  ZcOmM 
▼.  Ckarttt  44  Oona.  S16;  a.  c,  26  Am.  Bep.  446. 

WiMra  Apar^oaadracta  to  do  work  to  the  gatkfaetion  of  a  third  person,  in  an  action  to 
leoovBT  Um  atipulated  price  he  muat  aver  and  prove  that  the  work  waa  done  to  the  ■atts' 
tuflkm  of  aach  peraon.  HuOer  ▼.  ZVicfcer,  94  Wend.  447;  Barton  ▼.  Hermann^  11  Abb.  Fr. 
(K.  &)  M7. 

In  IWer  t.  Ahmb,  6  Laaa.  900,  it  was  held  that  a  contract  to  employ  an  agent  for  a  year, 
if  ha  **  coold  fill  the  place  flatisfactorily,"  may  be  terminated  by  the  employer  when  In  his 
JodgBMiit  the  ageat  falls  to  meet  that  reqoirement  of  the  contract.  The  court  said:  **The 
ward  *aatlafaolorily  *  refers  to  the  mental  condition  of  the  employer,  and  not  the  mental 
eoBtliUanofa  oourtor  jury.  The  right  of  determining  whether  the  plaintiif  filled  the 
plaoe  of  ageat  satiafactorily  must,  from  the  nature  and  necessity  of  the  caae,  belong  to 
the  peraoa  whoae  interests  are  directly  atte<Aed  by  the  plaintilTs  action.  To  require  the 
empioyar,  under  anch  a  contract,  to  prove  that  plaintiff  did  not  fill  the  place  satiafactorily 
would  be  to  req[ulre  of  him  an  impossibility,  unless  his  own  oath  was  taken  aa  to  his  men- 
tal statoa  on  the  subject.  If  he  is  requhad  to  prove  facts  and  circumstances  that  would 
justify  him'in  feeling  dissatisfied  with  the  manner  plaintiff  filled  his  office,  it  would  be 
^iMMiniiig  this  danae  of  the  contract,  as  irithout  such  a  dause  he  would  have  the  right  to 
illBmlaii  the  plalnfiff  if  he  did  not  properly  perform  his  duties.  The  question  is  quite  sim- 
ilar to  the  one  that  is  sometimes  raised  on  chattel  mortgagee,  containing  a  clause  authorize 
ingthanaortgageetotaketheproperty  and  sell  it  when  he  deems  himself  insecure.  The 
walgtat  of  authority  is  in  Cavor  of  the  right  of  the  mortgagor  to  take  and  sell  the  property 
wttfaont  any  obligation  to  prove  that  the  facta  and  drcumatances  surrounding  the  par- 
tiea  joatMed  him  in  deeming  himself  insecure.  Hufnant  v.  Fmer^  X  Lans,  976;  Ch<idwieH 
T.JjomlKSD  Bai^SlS;  RtehY.MiUa,  90  id.  616;  HaU  v.  Sampson,  19  How.  Pr.481;  Far- 
fallT.  iMdmh,»  Barb.  178."  Tosame  effect,  Clffisv.  i:ra>l)ey,46Wis.lSS;  s.  cWAm. 
Bapt.  960. 

In  McCamren  v.  MeNuttyt  7  Oray,  180,  the  same  doctrine  was  held  as  to  a  contract  to 
Biaka  a  book-oaae,  of  a  certain  kind  and  of  certain  dimensions,  "  in  a  good,  strong  and 
workmanlike  manner,  to  the  satiatectton  "  of  one  of  the  defendants.  The  court  said:  "  It 
may  be  that  the  plaintiff  waa  i^judieioua  or  indiscreet  in  undertaking  to  labor  or  furnish 
for  a  eompensation  the  payment  of  which  was  made  dependent  upon  a  contin- 
BO  haaardooa  or  doubtful  as  the  approval  or  satisfaction  of  a  party  particulariy  in 
But  of  that  he  waa  the  sole  judge.  Agnfnet  the  consequences  resniting  from  his 
baivUn  the  law  can  afford  him  no  relief.    Having  voluntarily  assumed  the  obligattona 
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•nd  Uie  risk  of  the  contract,  his  legal  rights  are  to  be  asoertained  and  deterxntaied  solely 
aooording  to  its  provisions." 

In  Hart  ▼.  Hart,  ^  Barb.  008,  a  son  agreed  to  support  and  maintain  his  father  daring 
his  life  and  coyen&uted  that  If  at  anj  time  the  father  should  become  diantisfled  with  living 
with  him,  the  son  would  pay  his  board.  HeUk  that  the  father  had  a  right  to  q[ait  the  fam- 
ily of  his  son  whenever  he  became  dissatlslled,  without  showing  *  good  ezciise  for  leaving^ 
aiid  that  it  was  for  him  to  Judge  whether  there  was  good  cause  for  disMttisf action.  The 
court  said:  "It  is  a  case  where  the  law  will  not  undertake  to  say  for  the  party  he  must  be 
■atlsfled  and  has  no  right  to  be  diassttsflftd  with  living  In  this  family;  for  the  par^  by  the 
express  terms  of  the  contract  has  made  his  own  feelings  the  sole  judge  of  the  matter. 
Oontentment  and  satisfaction  with  amends  position  In  a  particular  family  Is  a  matter 
which  the  law  will  not  assume  to  determine  for  him.  Neither  wHl  it  do  the  converse,  and 
■ay  he  had  no  cause  to  be  discontented  and  djasstififled,  and  therefore  he  cannot  be  regarded 
as  dissatisfied.'* 

There  are  a  few  cases  that  look  in  the  opposite  direction: 

In  WeUerwulifh  v.  Kniekerboeker  JhMding  AMmteiaUnn^  9  Bosw.  881,  the  daisBdaat's 
articles  provided  that  in  case  any  member,  by  skAness,  removal  or  misfortmie,  beoosse 
unable  to  psy  his  dues,  he  mli^t  withdraw,  ^  and  in  esse  the  board  of  trustees  are  satisfied 
as  to  the  grounds  of  withdrawal,  the  whole  amount  of  subscription  psid  by  the  party 
into  the  sssodation  shall  be  returned.'*  Held,  that  the  plaintiff  was  entitled  to  withdraw 
and  a  return  of  his  money,  If  he  showed  such  facts  as  in  law  and  in  good  conscience  om^ 
to  have  satisfied  the  trustees. 

In  Marivfacturtno  Compofiy  v.  Bru^ifc,  48  Vt.  BBS,  the  action  was  fbunded  upon  a 
tract  between  the  plaintiff  and  the  defendant,  by  which  the  defendant  was  to  take  a 
evaporator  of  the  plaintiff  upon  trial,  and  pay  for  It  If  he  liked  it,  the  plaintiff  to  take  It 
back  If  he  did  not  like  It.  The  court  said:  "  The  trial  upon  whl<^  the  defendant  took  the 
evaporator  was  to  be  had  for  the  purpose  of  ascertaining  whether  the  defendant  liked  It  or 
not,  and  not  for  the  purpose  of  ascertaining  whether  It  was  equal  to  the  plaintUTs  reooas- 
mendatlons  of  it  or  not.  The  trial  was  to  be  had  solely  with  reference  to  the  defendant's 
wishes  in  respect  to  the  madilne  for  such  uses  as  he  might  find  he  could  make  of  It  and 
not  withreferenoe  to  any  usefulness  of  It  toother  perKms.  T6  this  trial  the  defendant  was 
bound  to  bring  honesty  of  purpose;  any  thing  short  of  that  would  not  determine  his  wtahee 
fairly,  but  on^  his  willful  caprice  or  his  dishonorable  design.  To  It  he  was  not  bound  to 
bring  any  more  capacity  or  Judgment  than  he  had,  for  he  was  only  to  asceitala  his  own 
wishes,  and  these  could  be  measured  by  no  Judgment  or  capacity  but  his  own.  He  wan 
not  to  determine  what  would  be  the  wishes  of  ordlnaiy  persons  under  like  drcumsumcea, 
and  tLerefore  was  not  bound  to  use  the  care  and  skill  of  ordinary  persons  in  making  the 
determination.  His  duty  to  the  evaporator,  as  custodian  of  It,  is  not  now  here  in  qpMstkm 
but  only  his  duty  and  liability  under  the  contract  concerning  It.  This  duty  was  the  trial  of 
It,  and  payment  for  It,  if  on  trial  of  It  he  liked  it.  To  th»  trial  the  diarge  of  the  couft 
required  him  to  bring  honesty  of  purpose  and  Judgment  acoording  to  his  capacity  to 
tain  his  own  wishes,  and  refused  to  require  the  care  and  skUl  of  ordinary 
making  that  determination.    This  seems  to  have  been  correct.'* 

DoQOett  V.  Johruotiy  40  Vt.  845,  was  an  action  for  the  price  of  milk  pans.  The  court 
**  The  contract  of  the  defendant  requested  plaintiflft  to  deliver  the  pans  to  the  defendant, 
and  he  agreed  to  pay  them  therefor' $80  on  tb^  lint  of  July,  *if  satl^isd  wtth  the 
pans,*  We  think  the  ruling  of  the  court,  that  the  defendant  had  no  right  to  ssy,  arUtrai^y, 
and  without  cause,  that  he  was  dissatisfied,  and  would  not  pay  for  the  pans,  was  srffiaiWn 
and  sound.  The  pans  were  made  with  appliances  to  graduate  the  temperature  of  the  mflk 
by  running  water ;  and  In  that  consisted  their  excellence.  Without  these,  they  were  nfce 
other  pans,  save  their  greater  capacity .  All  this  the  defendant  wdl  knew.  If  a  man  orden  a 
garment  made  of  given  material  and  fashion,  and  promises  to  psy  if  satisfied,  he  '^■^nrrt 
say  that  the  garment  In  material  and  manufacture  Is  according  to  the  order,  and  yet 
refuse  to  test  the  fit  or  pay  for  it.  He  must  act  honestly,  and  in  accordance  with  tha 
reasonable  expectations  of  the  seller,  as  implied  from  the  contract,  Its  subject-matter 
surrounding  circumstances.  His  dissatists^tlon  must  be  actual,  not  feigned;  rreil, 
merely  pretended.    Manufaeturing  Co,  v.  Bnuh,  48  Yt  8881*^ 
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WhSBLEB  y.   GOKSTANTIKB. 

OmUract  —  plaes  of —  validUg  premmed. 

AsQie  Tftlid  In  Michlgui  is  there  preBomed  valid  in  Indiana;  and  If  an  Indiauar 
woman  pleads  her  diaqualifieatlon  to  make  a  note  gjirem  hy  her  for  goods 
pnrehaaed  hj  her  in  Michigan,  she  mnst  support  it  by  proof  of  the  Indiana 
law. 

ASSUMPSIT.    Tlie  opinion  states  the  case.    Tlie  plaintdff  had 
judgment  below. 

Walker  d  Weaver,  for  plaintiff  in  error.  The  notes  of  a  married 
woman  domiciled  in  Indiana  are  Toid  (Ooais  t.  McKeey  26  Ind. 
223;  (TDaay  r.  Morris,  31  id.  Ill ;  KantrewUz  y.  Praiher,  id.  92; 
HiggiM  v.  Willie,  35  id.  371;  Hasheagen  y.  Specker,  36  id.  413  ; 
Jenkins  y.  Flinn,  37  id.  349 ;  Hodson  y.  Davis,  43  id.  258  ;  Brick 
y.  8eaU,  47  id.  299) ;  eyen  though  payable  in  Michigan  (Story's  Gonfl. 
of  Laws,  66);  and  are  yoid  eyery  where  ( Martin  y.  Diaelly,  6  Wend.  13; 
Gamier  y.  Poydras^  13  La.  177 ;  Wilder^s  Succession,  22  La.  Ann. 
219 ;  2  Am.  Bep.  721 ;  Hyde  y.  Ooodnow,  3  Comst  267 ;  EUiott 
y.  Peirsol,  1  Pet  338  ;  Tucker  y.  Moreland,  10  id.  71;  2  Kent's 
Com.,  §  31) ;  nor  conld  she  authorize  an  agent  to  make  notes.  Web* 
ber  y.Howe,  36  Mich.  150  ;  s.  c,  24  Am.  Bep.  590  ;  Armitage  y. 
Widoe,  id.  124. 

Stacy  dt  Underwood,  for  defendant  in  error. 

Campbell,  C.J.  In  this  case  plaintiff  in  error  claims  freedom 
from  liability  on  certain  notes  made  by  her  for  goods  purchased, 
because  she  insists  that  as  a  married  woman,  residing  in  Indiana, 
she  was  disqualified  from  contracting  in  Michigan  or  elsewhere  in 

that  way. 

We  do  not  find  in  the  record  any  eyidence  that  the  laws  of  Indiana, 
disqualify  her.  If  any  such  laws  exist  they  should  haye  been  proyen 
iu  the  Circuit  Court.  We  can  only  reyiew  such  matters  as  that 
eonrt  has  acted  on,  and  we  cannot  reyerse  a  judgment  upon  grounds 
not  based  on  eyidence  introduced  below.     We  cannot  presume  that 
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there  was  any  thing  which  would  make  such  notes  Yoid  when  oar 
laws  authorize  them.     Worthington  v.  ffannoj  23  Mich.  530, 

We  do  not  wish  to  be  understood  as  intimating  that  our  laws 
iprould  not  gorern  these  notes  at  any  rate,  as  made  in  Michigan. 
That  point  we  do  not  decide  because  it  is  not  required  by  the 
Tooord. 

Judgment  is  affirmed  with  costs. 

Jwlffmeni  mfirmmL 

The  ether  justices  concurred. 


Bullock  y.  Taylor. 

(9t  Mich.  187.) 

JftffoUable  4tuirumeni — provkian  for  «ltofiMs/f /ml 
A  jvotIbIoii  in  a  note  for  an  attorney's  fee  in  case  of  proceedings  to  oolleot  Is 

ASSUMPSIT.     The  opinion  states  the  case.  The  def mdwi  had 
judgment  below. 

John  D,  Conley,  for  plaintiff  in  error. 
Spa/Ming  <£  Oranson,  lor  defendants  in  error. 

CooLET,  J.  The  action  in  this  case  is  brought  to  reoover  from 
"William  Taylor  and  Aaron  B.  Taylor  as  principals,  and  Joseph  K. 
Taylor  as  surety,  tho  amount  of  several  promissory  notes  given  by 
^e  principals,  and  for  the  payment  of  which  the  surety  is  sup- 
posed to  have  bound  himself  by  a  bond  executed  before  the  notes 
were  given. 

The  notes  were  given  in  pursuance  of  a  certain  agreement  under 
•which  William  and  Aaron  B.  Taylor  became  agents  for  the  plaint- 
iff in  the  sale  of  musical  instruments.  They  also  agreed  to  bnj 
oertain  instruments,  and  to  ''  execute  and  deliver  to  siud  Bullock 
^heir  equal  promissory  notes,  executed  by  them  and  payable  to  faia 

•To same  effect,  WWienpoon  ▼.  3ftia8ebiian  (14  Bush,  S14),  S9  Am.  Bep.  KM,  and 
Cofitra,  Miner  t.  Porfa  Ex,  BanK  Texas  Bap.  CK.,  iSBOl 
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order  for  the  fall  amount  of  the  aggregate  prices  of  said  instm* 
mentsy  *  *  and  that  said  note  shall  be  due  and  payable  at  Sec- 
ond National  Bank  of  East  Saginaw^  MiohigaUy  in  three  equaE 
installments  of  six,  nine  and  twelve  months  from  the  date  of  each 
detifery  of  said  instruments,  with  interest  thereon  at  the  rate  off 
ten  per  cent  per  annum, from  the  date  of  each  of  said  notes.''  The* 
bond  signed  by  Joseph  E.  Taylor  was  conditioned  for  the  perform- 
ance by  his  principals  of  the  stipulations  of  his  agreement. 

The  question  in  the  case  arises  on  the  notes  which  were  after^ 
ward  given.    The  ioUowing  is  a  copy  of  one  of  them  : 

''  $70.83.  Mt.  Plbasakt,  April  12, 187$. 

Nine  months  after  date  we  promise  to  pay  to  B.  D.  Bullock  q» 
order  the  sum  of  seventy  88-100  dollars  value  received,  with  ten. 
per  cent  interest,  with  current  exchange  or  express  charges,  IC 
this  note  is  not  paid  at  maturity  it  is  to  draw  ten  per  cent  fron» 
dale,  and  the  undersigned  agree  to  pay  fifteen  dollars  attomey'a 
fees!,  orer  and  above  all  taxable  costs,  should  any  proceedings  be 
instituted  to  collect  this  note,  payable  at  Second  National  Bank,. 
Bast  Soginaw. 

Wm.  Taylor  ft  Oa'" 

« 

The  surety  insists  that  such  notes  are  not  within  the  terms  of 
hisnndertaldng ;  first,  because  they  contain  a  promise  to  pay  ex- 
change or  express  charges  in  addition  to  the  sum  owing;  second^ 
becanee  they  provide  for  the  payment  of  an  attorney's  fee,  to  whieb. 
he  has  never  consented;  and  third,  because  being  for  the  payment 
of  nnoertain  sums,  they  are  not  promissory  notes  at  all. 

We  qoite  agree  with  counsel  for  the  plaintifiC  that  the  provision 
for  the  payment  of  exchange  or  exjHress  charges  is  merely  nugatory. 
By  the  agreement  as  well  as  by  the  terms  of  the  notes,  they  wer» 
made  payable  at  East  Saginaw,  and  it  therefore  became  the  duty  of 
the  promisors  to  be  at  any  expense  necessary  in  the  transmission: 
of  the  money  to  that  place.  Whether  they  sent  by  draft  or  by  ex- 
press the  expense  would  equally  fall  upon  them,  and  an  expressi 
promise  to  pay  it  could  add  nothing  to  their  liability.  The  provia- 
ion  on  the  subject  may  have  been  inserted  in  the  notes  for  a  nior^ 
perfoot  understanding  of  the  agreement^  but  the  surety  could  not: 
complain  of  it»  because  it  could  not  in  any  manner  add  to  hin 
liability,  or  vary  his  nndertaking. 
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.  The  agreement  embodied  in  some  of  the  notes  for  the  payment  by 
the  makers  of  an  attorney*s  fee,  in  case  any  proceedings  are  insti- 
tnted  for  collection,  presents  a  somewhat  different  question.  If  the 
agreement  is  valid  and  constitutes  a  part  of  the  obligation  of  the 
makers  upon  which  a  recovery  may  be  had  in  a  suit  for  the  amount 
owing  on  the  note,  then  it  will  be  conceded  the  notes  which  contain 
it  are  not  within  the  terms  of  the  obligation  the  surety  has  assumed. 
The  surety  undertook  for  the  payment  of  the  price  of  goods  to  be 
sold,  and  not  for  any  penalty  for  failure  to  pay  promptly;  and  his 
promise  cannot  be  enlarged  in  the  slightest  particular  without  his 
consent  Smith  t.  Shelden,  35  Mich.  42.  It  is  suggested,  however, 
—  and  there  is  some  authority  for  that  view  —  that  the  provision 
for  the  payment  of  an  attorney's  fee  is  only  the  pergonal  undertak- 
ing of  the  makers,  which  from  its  very  terms  does  not  become 
operative  until  suit  brought,  and  consequently  cannot  be  counted 
upon  in  the  suit  for  collection  of  the  note,  and  is  no  more  a  part  of 
the  obligation  for  which  the  surety  has  undertaken  than  if  it  were  a 
promise  evidenced  by  a  separate  instrument.  A  more  important 
suggestion  is,  that  the  promise  is  absolutely  void. 

In  this  State  the  attorney's  fees  which  the  successful  party  is  per- 
mitted to  recover  in  courts  of  record  are  pi-escribed  by  statute  or  by 
rule  of  court  In  justices'  courts  none  are  given,  except  in  a  few 
special  cases.  The  policy  of  our  law  is  to  limit  such  recovery  to 
a  very  moderate  sum  in  every  case  where  it  is  permitted  at  all.  We 
have  also  in  this  State  had  usury  laws  from  the  very  first;  and 
though  their  penalties  have  not  been  severe,  they  have  fixed  a 
maximum  of  ten  per  centum  per  annum,  which  is  not  to  be  exceeded 
under  any  circumstances.  And  it  is  a  question  of  very  grave  im- 
portance whether  the  policy  which  thus  limits  attorney's  fees  and 
also  limits  the  rates  of  interest  can  be  set  aside  by  provisions  like 
that  under  review. 

The  notes  upon  which  a  recovery  is  sought  in  this  case  vary  in 
amount  from  $41.50  to  $104.12.  Six  of  them,  including  two  for 
$41.50  each,  contain  the  promise  to  pay  an  attorney's  fee  of  fifteen 
dollars,  should  any  proceedings  be  instituted  for  collection.  All 
of  them  could  be  sued  in  justice's  court  and  the  mere  taking  oat 
of  a  summons  would  be  a  proceeding  for  collection.  Therefore  the 
makers  are  made  to  promise  that  if  the  payee,  when  the  notes  come 
due  and  are  not  paid,  shall  take  out  a  summons  upon  each  of  thein, 
the  makers  will  pay  an  attorney's  fee  of  fifteen  dollars  upon  each. 
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Ifc  is  of  course  preposteroos  to  call  this  a  fee;  a  fee  supposes  services^ 
and  here  the  services  to  be  oompeDsated  may  be  purely  nominaL  The 
suin  is  nothing  bat  a  penalty,  it  cannot  even  be  regarded  as  stipu. 
lated  damages  on  a  default;  for  the  sum  to  be  paid  bears  no  propor- 
tion to  the  sums  o verdne,  but  is  the  same  for  the  smallest  notes  as  for 
the  largest  Moreover,  the  lavr  itself  determines  what  shall  be  the 
recoverable  damages  on  default  in  the  payment  of  a  liquidated 
demand,  and  limits  it  to  a  sum  not  to  ezc^  ten  per  centum  per 
annum,  whilo  these  stipulations  in  some  oases  provided  for  the  pay* 
ment.of  a  sum  equal  to  thirty-five  per  centum,  however  brief  might 
be  the  period  of  default. 

A  stipulation  for  such  a  penalty  we  think  must  be  held  void.  It 
is  opposed  to  the  policy  of  our  laws  concerning  attorney's  fees  and 
it  is  susceptible  of  being  made  the  instrument  of  the  most  grievous 
wrong  and  oppression.  It  would  be  idle  to  limit  interest  to  a  certain 
rate,  if  under  another  name  forfeitures  may  be  imposed  to  an 
amount  without  limit.  The  provision  in  these  notes  is  as  much 
Toid  as  it  would  have  been  had  it  called  the  sum  imposed  by  its  true 
name  of  penalty  or  forfeiture.  There  is  no  consideration  whatever 
that  can  support  it. 

It  follows  that  the  Circuit  Court  should  have  rendered  judgment 

for  the  amount  of  the  notes,  ignoring  this  provision.    The  judgment 

must  be  reversed  with  costs,  and  a  new  trial  ordered. 

Judgment  reversed* 
The  other  justices  concurred. 


Liddle  y.  Needhax. 

(^Mlob.l«r.) 

BUUvie  offraudi  -^prcmiie  to  pay  for  lands  to  be  deeded  to  another. 

An  oral  agreement  by  A  with  B  to  pay  for  land  to  be  deeded  by  him  to  C  i| 

Yold,  altbongb  B  deeds  tbe  land  acoordingl  j. 

ASSUMPSIT.     The  opinion  states  the  facts.    The  plaintiff  had 
judgment  below. 

H.  H,  JiHefff  for  plaintiff  in  error. 

Jno,  B.  Shiptnan^  for  defendant  in  error. 
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Qrayes,  J.  Needham  recoveced  ia  the  Gircait  Court  on  a  claim 
which  grew  out  of  a  transaction  between  the  parties  in  relation  to 
the  proposed  transfer  of  a  piece  of  land  by  Needham  to  Liddlo's 
son,  and  Liddle  has  brought  error.  The  declaration  consisted  of  a 
special  count  setting  up  an  express  agreement,  togethw  with  the 
usual  general  counts  in  assumpsit. 

The  cause  of  action  asserted  in  the  special  count  is  that  in  con- 
sideration that  Needham  promised  to  give  to  Liddle's  son,  subject 
to  the  taxes  of  1875,  a  warranty  deed  of  certain  land  described,  he, 
Liddle,  promised  to  pay  said  taxes  and  give  his  note  to  Needham 
for  $300  payable  in  one  year  with  interest  at  ten  per  cent;  that  be, 
Needham,  gaye  the  deed  pursuant  to  the  promise,  but  Liddle  re* 
fused  to  pay  the  taxes  or  money  or  giye  the  note.  It  will  be  ob- 
served that  the  agreement  here  set  up  was  executory  on  both  sides 
and  that  Liddle's  promise  is  alleged  to  have  been  made  in  consid- 
eration of  that  by  Needham. 

The  count  does  not  describe  Liddle's  promise  as  made  upon  a 
past  or  executed  consideration.  The  averment  is  not  that  he  prom- 
ised to  pay  taxes  or  give  his  note  in  consideration  that  Needham 
at  his  request  had  deeded  to  young  Liddle.  But  the  allegation  is 
that  in  consideration  of  Needham's  promise  that  he  would  there- 
after deed,  he,  Liddle,  promised  that  he  would  thereafter  give  hia 
note,  etc.,  and  the  object  of  the  count  is  to  compel  Liddle  to  per- 
form this  promise. 

There  was  evidence  that  these  parties  made  a  verbal  agreement 
in  terms  substantially  as  charged;  that  Needham  subsequently^ 
and  in  compliance  with  the  understanding,  drew  up  a  blank  note 
and  made  the  deed  and  sent  them  to  young  Liddle ;  that  the  elder 
Liddle  refused  to  pay  any  thing  or  to  give  the  note,  and  claimed 
that  he  was  not  bound.  There  was  also  evidence  tending  to  show 
that  the  deed  had  never  been  accepted  by  young  Liddle  as  a  con- 
veyance, and  that  he  disclaimed  title  under  it.  The  evidence  was 
conclusive  that  the  whole  transaction  was  bare  of  writing  except 
the  deed  and  blank  note,  and  that  Liddle  made  no  promise  in 
terms  at  any  time  after  the  verbal  bargain.  The  question  was  dis- 
tinctly and  fairly  raised  whether  Liddle  was  or  was  not  exempt 
from  liability  upon  his  executory  promise  by  operation  of  the  stat- 
ute of  frauds.  He  insisted  that  he  was  exempt,  but  the  court  ruled 
against  him.     We  think  the  point  is  clear.     The  agreement  was 
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for  the  purchase  and  sale  of  land,  and  the  want  of  writing  was 
fatal    Scott  V.  Bush,  26  Mich.  418  ;  s.  c,  29  id.  523. 

The  agreement  when  made  was  without  force.  Neither  party 
was  bound  by  it.  This  direct  infirmity  due  to  the  want  of  writ- 
ing leads  also  to  another  objection.  As  Needham's  promise  to 
deed  was  not  binding  at  all,  Liddle's  promise  made  entirely  on  the 
strength  of  it  was  not  binding  for  lack  of  consideration.  In  order 
to  make  one  promise  a  valid  and  binding  consideration  for  another, 
it  must  itself  be  yalid  and  binding.  It  is  plain  that  no  recoTery 
was  admissible  under  the  special  connL 

Is  the  case  in  any  better  shape  to  justify  recovery  under  the 
common  counts  ?  The  court  think  not  If  there  is  any  chance 
for  contending  for  an  actionable  right  in  favor  of  any  party  under 
them^  it  must  be  by  implying  an  undertaking  from  a  proved  accept- 
ance of  Needham's  grant. 

The  case  leaves  no  basis  for  any  other  theory.  The  door  is 
closed  against  the  existence  of  any  tenable  express  promise.  And 
if  we  assume  that  no  technical  difficulties  exist,  and  concede  as 
true  what  is  strongly  denied,  that  young  Liddle  actually  accepted 
the  deed  as  a  conveyance,  there  being  no  pretense  of  acceptance 
through  any  other  person,  still  the  case  must  fail.  The  under- 
taking to  be  implied  would  have  to  be  imputed  to  the  recipient  of 
the  grant,  yonng  Liddle,  and  not  to  his  father,  who  as  to  this  mat- 
ter is  to  be  regarded  as  a  stranger.  The  unwritten  bargain  being 
of  no  force  to  constitute  a  contract  and  create  legal  contract  rela- 
tions, cannot  be  resorted  to  as  help  in  making  out  such  a  relation 
by  implication.  The  only  consequence  of  the  attempt  to  imply  a 
promise  would  therefore  be  to  imply  it  as  against  a  third  person 
and  indirectly  negative  the  making  of  any  promise  by  the  party 
charged. 

Inasmuch  as  the  transaction  had  no  legal  validity,  there  was  ne 
ground  of  recovery,  and  the  court  erred  in  allowing  it 
Judgment  must  be  reversed  with  costs  and  a  new  trial  granted* 

JudffTMni  rwermL 

The  other  justices  concurred. 
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KSBBY.  EiNOSBUBT. 

0»  Midi.  180.) 

Fixturei  —  trade  —  landlord  and  tenant  —  renewal  of  leaeefr&m  nem  Umdhrd 

BrectioDs  made  by  a  lesBse  on  the  leased  property  do  not  oome  within  a  rab. 
sequent  mortgage  of  the  premiaea,  although  the  leaciee  neglects  to  remoTe 
them  daring  the  term  and  accepts  a  renewal  of  the  lease  fnom  a  new  hmd* 
lord. 

FOBEGLOSHBE.    The  defendant  had  jndgment  below.    The 
opinion  states  the  case. 

8.  C.  Hinsdale,  for  complainants*    Acceptance  of  a  new  lease 
implies  the  surrender  of  the  old  one  {Lyon  t.  Beed,  13  M.  &  W. 
285  ;  Davison  t.  Stanley,  4  Burr.  2:^10  ;  2  Smith's  Lead.  Gas.  [7th 
Am.  ed.]  756  ;  Taylor's  Land.  &  Ten.,  g§  507,  512  ;  Jungemian  y. 
Bovee,  19  Gal.  354  ;   Van  Rensselaer  t.  Penniman,  6  Wend.  569; 
Logan  v.  Anderson,  2  Dong.  [Mich.]  101 ;  Roberts  on  Frauds,  254- 
6) ;  and  where  the  grantor  of  the  premises  is  also  their  lessee,  there 
is  such  unity  of  title  that  erections  on  the  premises  are  included  in 
a  mortgage  given  by  him  (Jones  v.  Detroit  Chair  Co,,  38  Mich.  92; 
8.  0.,  31  Am.  Kep.  314;  Oaskill  v.  Trainer,  3  GaL  334) ;  acceptance 
of  a  new  lease  covering  erections  estops  the  lessees  from  questioning 
their  landlord's  title  to  them  {Bertram  v.   Cook,  32  Mich.  518 ; 
Tyler  on  Fixtures,  442) ;  a  tenant  must  remove  his  erections  while 
he  is  in  possession  (id.  452,  §  551 ;  Tlhropj^s  Appeal,  70  Penn  St. 
395 ;  Hiomas  v.  Crout,  5  Bush,  37)  ;  possession  to  operate  as  notice 
should  be  inconsistent  with  the  possessor's  title  (Jones  on  Mortga- 
ges, §  600  ;  Staples  v.  Fenton,  5  Hun,  172) ;  trade  fixtures  are  not 
removable  by  the  mortgagor  of  the  premises  on  which  they  stand. 
Climie  v.  Wood,  3  Exch.   260 ;  CuUwick  v.  Swindell,  3  Eq.   249 ; 
Holland  v.  Hodgson,  K  R,  7  G.  P.  328  ;  Winslow  v.  Merch.  Ins.  Co^ 
4  Mete.  310 ;  Roberts  v.  Dauphin  Deposit  Bank,  19  Penn.   St  75 ; 
Burnside  v.  Twitchell,  43   N.   H.  390 ;  PettengUl  v.  Evans,  5  id. 
54  ',,  Maples  v.  Millon,  31  Gonn.  598  ;  Arnold  v.  Crowder,  81  111.  56; 
Bliss  y.  Whitney,^  Allen,  114 ;  Laflin  v.    Griffiths,  36  Barb.  58  ; 
Jones  on   Mortgages,   §  681 ;   Tyler  on  Fixtures,  620,  657-8  ;  1 
Washb.  Real  Prop.  15 ;  Willard's  Eq.  Jun  377. 

Blair,  Eggleston,  KingsUy  d  Kleinhans,  for  defendants. 
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CooLEY^  J.  The  controversy  in  this  case  concerns  certain  bnild« 
ings  which  are  claimed  by  complainant  under  a  real  •  estate  mort- 
gage given  March  13^  1874^  by  defendant  Solomon  0*  Kingsbury, 
to  their  testator*  The  defendant  Lyon,  on  the  other  hand,  claims 
them  as  tenant's  fixtures  under  a  lease  of  the  lands  mortgaged. 

The  facts  appear  to  be  that  the  defendant  S.  0.  Kingsbury,  on 
the  25th  day  of  January,  1871,  being  then  the  owner  of  certain 
premises  situated  on  Galder  and  Almy  streets  in  the  city  of  Grand 
Bapids^  leased  the  Galder  street  lots  for  ten  years  from  June  1, 

1871,  to  John  S.  Long  and  Samuel  P.  Bennett,  constituting  the 
copartnership  of  Long  A  Bennett,  who  took  possession  and  occu- 
pied the  same  for  the  purposes  of  a  coal  and  wood  yard.  The  lease 
contained  a  provision  allowing  the  lessees  thirty  days  on  its  termi* 
nation  for  the  removal  of  the  buildings  they  might  erect    Juno  1, 

1872,  a  further  lease  of  a  portion  of  the  Almy  street  lots  was  made 
by  Elingsbnry  to  Long  &  Bennett,  to  terminate  at  the  same  time 
with  the  other,  and  containing  a  similar  provision  respecting  the 
removal  of  buildings. 

In  September,  1873,  S.  0.  Kingsbury  purchased  of  Long  his 
interest  in  the  copartnership  of  Long  &  Bennett,  and  assumed  his 
place  in  the  business,  which  was  thereafter  carried  on  in  the  name 
of  Kingsbury  &  Bennett  In  Febmary,  1874,  S.  0.  Kingsbury 
conveyed  all  the  lots  on  the  two  streets  to  Gains  P.  Kingsbury. 
This  conveyance  does  not  seem  to  have  been  understood  by  the 
parties  as  a  transfer  to  G.  P.  Kingsbury  of  any  thing  more  than  the 
fee  subject  to  the  leases,  and  the  business  of  Kingsbury  &  Bennett 
went  on  as  before.  In  March,  1874,  the  deed  to  G.  P.  Kingsbury 
in  the  mean  time  not  having  been  recorded,  S.  0.  Kingsbury  gave  to 
Henry  A.  Kerr,  whom  the  complainants  represent,  the  mortgage 
under  which  they  claim.  In  January,  1876,  G.  P.  Kingsbury  gave 
to  Kingsbury  &  Bennett  a  new  lease  of  all  the  lots  for  five  years  and 
fiTo  months.  This  would  make  the  lease  terminate  at  the  same 
time  as  the  former  leases,  and  upon  the  face  of  the  transiiction  no 
reason  appears  for  giving  it,  unless  it  was  to  obtain,  for  the  pur- 
poses of  the  business  the  copartnership  was  engaged  in,  the  lots  on 
Almy  street  which  were  not  covered  by  the  second  lease. 

The  buildings  the  right  to  which  is  in  dispute  in  this  case  had 
all  been  put  up  as  tenants'  erections  previous  to  the  giving  of  the 
Kerr  mortgage,  and  were  occupied  by  the  copartnership  of  Kings- 
bury &  Bennett  for  the  purposes  of  their  business  at  that  time. 
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That  firm  sabsequentlj  became  insolvent  and  made  an  assignment 
for  the  benefit  of  their  creditors  to  the  defendant  Lyon,  who  under- 
took to  remove  the  buildings  as  personalty.  It  is  not  disputed  that 
as  between  landlord  and  tenant  the  buildings  would  in  general 
have  been  removable,  but  it  is  insisted  that  under  the  facts  of  this 
case  they  are  covered  by  the  lien  of  the  real  estate  mortgage. 

1.  In  brief  the  claim  on  the  part  of  the  complainants  that  when 
Kingsbury  &  Bennett,  in  January,  1876,  accepted  from  O.  P. 
Kingsbury  a  new  lease,  they  in  contemplation  of  law  surrendered 
the  existing  leases,  and  not  having  asserted  and  exercised  a  right 
to  remove  the  erections  made  previously,  they  thereby  abandoned 
them  to  their  landlord,  and  could  not  assert  or  transfer  to  any  one 
else  the  right  to  remove  them  afterward.  This  is  the  principal 
question  in  the  case. 

The  right  of  a  tenant  to  remove  the  erections  made  by  him  in 
furtheranee  of  the  purpose  for  which  the  premises  were  leased  is 
conceded.  The  principle  which  permits  it  is  one  of  public  policy, 
and  has  its  foundation  in  the  interest  which  society  has  that  every 
person  shall  be  encouraged  to  make  the  most  beneficial  use  of  his 
property  the  circumstances  will  admit  of.  On  the  other  hand,  the 
requirement  that  the  tenant  shall  remove  during  his  term  what- 
ever he  proposes  to  claim  a  right  to  remove  at  all  is  based  upon  a 
corresponding  rule  of  public  policy,  for  the  protection  of  the  kind- 
lord,  and  which  is,  that  the  tenant  ahall  not  be  sufifored,  after  he 
has  surrendered  the  premises,  to  enter  upon  the  possession  of  the 
landlord  or  of  a  succeeding  tenant,  to  remove  fixtures  which  he 
might  and  ought  to  have  taken  away  before.  A  regard  for  the  suc- 
ceeding interests  is  the  only  substantial  reason  for  the  rule  which 
requires  the  tenant  to  remove  his  fixtures  during  the  term;  indeed, 
the  law  does  not  in  strictness  require  of  him  that  he  shall  remove 
them  during  the  term,  but  only  before  he  surrenders  possession, 
and  during  the  time  that  he  has  a  right  to  regard  himself  as  occu- 
pying in  the  character  of  tenant.  PefUon  v.  Robart,  2  East,  88; 
Weeion  v.  Woodcock,  7  M.  &  W.  14. 

But  why  the  right  should  be  lost  when  the  tenant,  instead  of 
surrendering  possession,  takes  a  renewal  of  his  lease  is  not  very 
apparent  There  is  certainly  no  reason  of  public  policy  to  sustain 
such  a  doctrine ;  on  the  contrary,  the  reasons  which  saved  to  the 
tenant  his  right  to  the  fixtures  in  the  first  place  are  equally  inflnen* 
tial  to  save  to  him  on  a  renewal  what  was  unqnestionably  his  be* 
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fore.  What  could  possibly  be  more  absurd  than  a  rule  of  law 
which  should  in  effect  say  to  the  tenant  who  is  about  to  obtain  a 
renewal:  ^  If  you  will  be  at  the  expense  and  trouble,  and  incur  the 
loss,  of  remoTing  your  erections  during  the  term,  and  of  after- 
ward bringing  them  back  again,  they  shall  be  yours  ;  otherwise 
yoo  will  be  deemed  to  abandon  tliem  to  your  landlord." 

There  are  some  authorities  which  lay  down  this  doctrine.  Mer^ 
nil  V.  Juddj  14  GaL  59,  is  directly  in  point  That  case  is  decided 
in  reliance  upon  previous  deoisions  which  do  not  appear  to  us  to 
wamat  it  FUAerb$rt  v.  Shaw^  1  H.  Bl.  258,  was  a  case  in  which 
ejectment  having  been  brought  against  the  tenant,  he  entered  into 
an  agreement  that  judgment  should  be  signed  at  a  certain  time 
with  stay  of  execution  for  a  period ;  and  the  decision  ibatihe  ten- 
ant could  not  afterward  remove  fixtures  was  based  upon  the  agree- 
ment Lyde  v.  Jius^eUf  1  B.  &  Ad.  394,  only  asserts  the  general 
rule  that  whefe  the  te&ant  surrenders  possession  without  removing 
his  fixtures  be  loses  his  right  Thresher  v.  Easi  London^  2  B.  &  C. 
608,  was  decided  upon  the  construction  of  a  covenant  contained  in 
the  new  lease,  by  which  the  tenant  undertook  to  repair  the  erections 
and  buildings,  and  at  the  end  of  the  term  the  premises  so  repaired, 
etc,  to  leave  and  yield  up,  etc.  Shepard  v.  Spauldhiff^  4  Mete.  416,  has 
some  apparent  analogy  to  the  present  case,  but  it  is  only  apparent. 
There  the  tenant  surrendered  to  his  landlord  without  removing  the 
fixture  in  controversy,  but  undertook  to  assert  the  right  under  a 
lease  made  several  years  afterward,  and  which  he  took  when  he  was 
as  much  a  stranger  to  the  premises  as  if  he  had  never  occupied 
them.  It  is  manifest  that  none  of  these  cases  affords  any  support 
to  the  conclusion  in  Merritt  v,  Judd.  And  wo  have  been  unable  to 
discover  in  Landon  v.  Piatt,  34  Conn.  517;  Davis  v.  Moss,dS  Penn. 
St  346,  or  ffaflick  v.  Stober,  U  Ohio  (N.  S.),  482,  to  which  our 
attention  is  called  in  this  case,  any  thing  important  to  this  dis- 
cussion. 

The  case  of  Laughran  v.  Ross,  45  N.  Y.  792;  s.  c,  6  Am.  Rep.  173, 
is  in  accord  with  the  case  in  California.  In  that  case  Mr.  Justice 
Aij:<sn  speaking  for  the  majority  of  the  court  says  :  ''In  reason 
and  principle  the  acceptance  of  a  lease  of  the  premises,  including 
the  buildings,  without  any  reservation  of  right,  or  mention  of  any 
claim  to  the  buildings  and  fixtures,  and  occupation  under  the  new 
letting;  are  equivalent  to  a  surrender  of  the  possession  to  the  landlord 
at  the  expiration  of  the  first  term,  ^he  tenant  is  in  under  a  new 
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tenancy,  and  not  under  the  old;  and  the  rights  which  existed  under 
the  former  tenancy,  and  which  were  not  claimed  or  exercised,  are 
abandoned  as  effectually  as  if  the  tenant  had  actually  remoTcd  from 
the  premises,  and  after  an  interval  of  time,  shorter  or  longer,  had 
taken  another  lease  and  returned  to  the  premises."  This  is  per- 
fectly true  if  the  second  lease  includes  the  buildings;  but  unless  it 
does  so  in  terms  or  by  necessary  implication,  it  is  begging  the  whole 
question  to  assume  that  the  lease  included  the  buildings  as  a  part  of 
the  realty.  In  our  opinion  it  ought  not  to  be  held  to  include  them 
unless  from  the  lease  itself  an  understanding  to  that  effect  is  plainly 
inferable. 

In  Davis  t.  Moss,  38  Penn.  St  346,  353,  it  is  sud  by  Mr.  Justice 
WooDWABD  that  *^  if  a  tenant  remain  in  possession  after  the  ex- 
piration of  his  term,  and  perform  all  the  conditions  of  the  lease,  it 
amounts  to  a  renewal  of  the  lease  from  year  to  year,  and  I  take  it 
he  would  be  entitled  to  remove  fixtures  during  the  year."  This  in 
our  opinion  is  perfectly  reasonable,  and  it  is  as  applicable  to  other 
tenancies  as  it  is  to  those  from  year  to  year  which  are  implied  from 
mere  permissive  holding  over. 

II.  It  is  further  insisted  on  the  part  of  complainants  that  the 
right  of  the  assignee  of  Kingsbury  &  Bennett  to  claim  the  build- 
ings as  fixtures  cannot  be  asserted  as  against  the  mortgage  given  to 
Kerr,  because  the  mortgagee  had  a  right  to  assume,  when  he  took 
the  mortgage,  that  Kingsbury,  the  mortgagor,  occupied  the  premises 
OS  owner  of  the  fee  merely,  and  was  conveying  to  him  by  way  of 
eecurity  every  thing  that  as  between  mortgagor  and  mortgagee 
would  pass  OS  realty;  in  other  words,  that  the  possession  of  Kings- 
bury &  Bennett  was  no  notice  to  Kerr  that  rights  in  the  buildings 
were  claimed  by  them  as  tenants. 

It  is  true  as  a  general  rule  that  the  possession  of  a  grantor  or 
mortgagor  is  no  notice  to  his  grantee  or  mortgagee  that  he  claims 
&ny  rights  in  the  premises  as  against  the  conveyance  he  gives- 
Bhomer  v.  HendersoUy  8  Mich.  395;  Dawson  v.  Danbury  Bank,  15 
id.  489.  But  here  Bennett  as  well  as  Kingsbury  was  in  possession, 
and  Bennett's  rights  could  not  be  taken  away  by  any  act  of  Kings- 
bury's. As  to  Bennett  the  buildings  remained  chattels,  and  it  was 
the  duty  of  Kerr  to  take  notice  of  his  rights.  If  he  had  done  so 
and  made  the  necessary  inquiries,  he  would  have  ascertained  that 
the  buildings  were  personalty;  for  they  could  not  be  realty  as  to 
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one  interest  and  personalty  as  to  another.     Adams  v.  Lee,  31 
Mich.  440. 
We  think  the  decree  below  was  correct,  and  it  must  be  affirmed 
costs. 

Decree  affirmed. 

The  other  justices  concurred. 


Bat  Gouktt  y.  Bbadlst. 

(89  moh.  IflB.) 

JkmMpal  eerporoHon — ^feetment  to  remew  cbetrtietiene  fircm  etrtet^ 

A  eovnty   eaimoi  maintain   ejectment  to  remoTe   obstruetions   from   land 

dedicated  as  a  etreet,  bat  held  advenelj. 

EJECTMENT.    The  opinion  states  the  facts.    The  defendant 
had  judgment  below. 

Faiio  OoU,  T.  A.  E.  Weadoek  and  C.  H.  Denieon,  for  plaintiff 
in  error.  The  tide  of  the  county  in  public  streets  is  considered  in 
People Y.  BeauHer,  2 Doug.  (Mich.)  256;  and  see  Wanxer  v.  Blanch^ 
ardy  3  Mich.  11;  Callaway  County  y.  Nolley,  31  Mo.  393;  Otoynne 
T«  Oincinnaii,  2  Ohio,  25;  but  the  public  have  only  an  easement 
(Foei  V.  Pearnatt,  22  Wend.  435 ;  Dovaston  v.  Payne,  2  H.  Bl.  627  ; 
2  Smith's  Lead.  Cas.  199);  the  freehold  continues  in  the  original 
owner  {Peck  y.  Smith,  1  Conn.  103);  but  when  the  land  is  platted 
the  owner  parts  with  all  private  interest  in  that  portion  set  apart 
for  public  uses,  except  a  reyersionary  interest  {Canal  Trustees  y. 
Havens,  11  HL  554;  Oebhardt  v.  Reeves,  75  id.  301;  Hunter  v.  Mid^ 
dleton,  13  id.  50;  KimhaU  t.  Kenosha,  4  Wis.  321;  Belleville  v. 
Stookey,  23  111.  441 ;  Carter  y.  Chicago,  57  id.  287;  Jacksonville  y. 
Jacksonville  By.  Co.^  67  id.  540;  Milburn  y.  Cedar  Rapids j  12  Iowa, 
246;  Hughes  r.  R,  R,  Co.,  id.  261);  in  the  case  of  a  common-law 
dedication,  the  owner  of  the  soil  of  the  highway  or  street  may 
maintain  ejectment,  though  not  entitled  to  exclusiye  possession, 
and  recoyers  subject  to  the  public  easement  (Ooodtith  y.  Alker,  1 
Burr.  133;  Alden  y.  Murdock,  13  Mass,  -256;  Boiling  y.  Mayor,  8 
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Band.  563;  Com.  v.  Peters,  2  Mass.  125;  Perhy  y.  Chandhr^  6  id. 
456;  Siackpole  t.  ffealy,  16  id,  33;  Jackson  v.  Hathaway ^  15  Johns. 
447;  Augusta  v.  Perkins,  3  B.  Monr.  443);  a  city  may  bring  eject- 
ment for  lots  dedicated  by  plat  to  church  purposes  {Hannibal  v. 
Draper,  15  Mo.  634);  or  for  a  public  square.  Winona  t.  ETuff,  II 
Minn.  119;  Dumtner  v.  Jersey  City,  ^  N.  J.  Law,  86;  IT.  E,  Church 
Y.  Hohoken,  33  id.  13;  Hoboken  Land  Co.  v.  Hoboken,  36  id.  540; 
5S[in  Francisco  t.  Sullivan,  50  Gal.  603;  SavannoA  t.  Steamboat  Co., 
Gharlt.  (Oa.)  342;  (7omV«  v.  foyif,  1  Ired.  (Law)  194;  Klinkenerj. 
School  Diredors,  11  Penn.  St  444;  AUonY,  Illinois  Transportation 
Co.,  12  ni  38;  ^i^ofaa&^Vofa  v.  Apoiaehieola  Land  Cb.,  9  Fla.  340. 

i7a^0&  J  Cooley,  for  defendants  in  error. 

Gbaybs,  J.  This  case  presents  the  question  whether  under  our 
ezistiiig  system  a  county  can  maintain  ejectment  for  a  strip  ^f  land 
regularly  dcToted  to  public  use  for  a  street,  by  means  of  dedication 
pursuant  to  the  statute  (Jjaws  of  1839,  p.  162)  and  of  acceptance 
by  the  proper  authorities,  where  the  deifendant  holds  posaeMiMi  ad- 
verse to  the  public  and  creates  obstructions. 

An  elaborate  argument  has  been  made  to  sustain  the  right  of 
action  ;  but  we  think  the  position  ie  untenable.  Many  reasons 
against  it  are  suggested  to  the  mind,  not  necessary  to  be  noticed. 

In  order  to  maintain  ejectment  in  this  State  the  plaintiff  at  the 
time  of  commencing  suit  must  have  ''a  valid  subsisting  interest  in 
the  premises  claimed,  and  a  right  to  recover  the  possession  tlieieof,'* 
etc.  Comp,  Laws,  §  6206.  And  it  is  not  unworthy  of  notice  that 
this  provision  concerning  the  necessity  of  a  right  of  possession  in 
the  plaintiff  accords  with  the  maxim,  that  no  one  can  recover  in 
ejectment  who  would  not  be  entitled  to  enter  without  action. 

Now  what  is  the  position  of  the  county  as  respects  a  strip  of  land 
dedicated  to  public  use  as  a  street  under  the  statute  f 

It  acquires  no  beneficial  ownership  of  the  land,  and  exercises  no 
volition  about  the  transfer.  Willing  or  unwilling,  the  law  vests  it 
with  nominal  title.  It  does  not  accept  and  cannot  refuse.  It  can- 
not grant  or  otherwise  dispose  of  the  premises,  and  has  no  voice 
concerning  the  use.  It  is  powerless  to  shorten  the  continnance  of 
the  easement,  but  other  agencies  may  at  any  time  bring  it  to  sui 
end,  and  in  case  of  that  the  law  does  not  allow  even  thia  figmietifc 
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of  ownerahip  to  remain.     In  such  event  what  was  in  the  county 
Toeto  in  others. 

Bat  whilst  it  does  remain,  it  is  expressly  for  public  use  and  not 
for  county  use  except  as  the  county  is  part  of  the  public.  And 
the  county  cannot  in  the  character  of  an  artificial  person — which 
is  the  character  in  which  it  sues  —  take  or  enter  into  actual  pos- 
session without  acting  adversely  to  the  lawful  right  of  use,  for  in 
reqwct  to  the  subject  in  question  actual  possession  ia  use.  The 
tenure  of  the  county  is  therefore  repugnant  to  a  condition  of  the 
action. 

Again,  it  may  be  questioned  whether  possession  by  an  individual 
to  the  exclusion  of  use  by  the  public  can  be  held  to  be  adverse  to 
the  county  in  any  such  sense  as  the  theory  of  this  form  of  action 
requires.  So,  too,  it  may  be  questioned  whether  the  county  can  be 
said  to  have  '*  a  valid  subsisting  interest  in  the  premises  *'  within 
the  meaning  of  the  statute.  But  these  points  do  not  call  for  de- 
cision now. 

The  policy  of  the  State  has  always  favored  specific  methods  for 
opening  public  streets  and  for  keeping  them  clear  of  encroachmenta 
and  obstmctions,  and  in  furtherance  of  it  the  legislature  at  the  last 
session  extended  the  equity  jurisdiction  of  the  Circuit  Courts  in 
express  terms  to  a  large  class  of  interferences. 

Ejectment  has  never  been  considered  here  as  a  proper  remedy  to 
put  the  public  in  possession  of  land  appropriated  for  streets  or  ^to 
keep  it  clear  of  unauthorized  impediments,  and  the  legislature  has 
never  attempted  to  adapt  the  action  to  such  occasions.  No  refer- 
ence is  intended,  by  what  is  said,  to  various  holdings  for  specific 
local  uses,  and  where  an  action  by  the  county  for  possession  would 
be  in  consonance  with  proprietary  and  municipal  duty,  and  not 
incompatible  with  the  nature  of  the  tenure  or  the  ordained  mode 

ot  nee. 

The  ruling  of  the  Circuit  judge  that  the  action  could  not  be 
maintained  was  correct^  and  the  judgment  must  be  affirmed  with 

eoata. 

Judgmeni  affirmetL 

CamfbblIi  0.  J.,  and  Coolly,  J.,  concurred ;  Mabsiok,  J.,  did 
not  ait  in  this  case. 

VoL.XXXin— 47 
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(WMiefa.  IBS.) 


I^0ffoiidNe  indrumeni^immateruU    alUratian^addUiM  €f  ^muwaB^  *l» 

inUTMt  elaute. 

The  addition  of  the  word  "  annoallj  "  to  the  interest  daoae  of  a  note  pajable 
in  leas  than  two  years,  is  not  a  material  alteration,  as  it  does  not  reqaire  the 
payment  of  interest  at  the  end  of  the  year. 

ACTION  on  notes.     The  opinion  states  the  point    The  defend* 
ant  had  judgment  below. 

0,  Chase  Godwin,  for  plain tifC 

Blair,  EggUsion,  KingsUy  &  Kkinhans,  for  defendants. 

Mabsxok,  J.  The  important  question  in  this  ease  relates  to  an 
alleged  material  alteration  of  a  promissory  note  giren  January  10th, 
1869,  payable  on  or  before  the  15th  day  of  October,  1870,  with  inter- 
est at  the  rate  of  ten  per  cent,  by  adding  thereto  the  word  ^  annu- 
ally.'' 

Eyen  if  this  word  was  added  as  claimed,  it  was  not,  we  think,  a 
material  alteration.  If  with  this  word  added,  we  give  it  a  litend 
construction  as  claimed,  and  say  that  at  the  expiration  of  the  first 
year  interest  thereon  would  be  due  and  payable,  interest  for  the 
remaining  portion  of  the  time  for  which  the  note  was  to  run  before 
becoming  due  would  not  be  payable  until  the  expiration  of  the 
second  year,  so  that  the  second  installment  of  interest  would  not 
become  due  at  the  time  the  principal  did,  but  some  months  there- 
after. So  the  note  being  payable  on  or  before  October,  15th,  had 
it  been  paid  within  the  first  year,  the  accrued  interest  could  not 
have  been  collected  until  one  year  from  the  time  the  note  was  given^ 
Such,  we  think,  is  not  the  proper  construction  to  be  given  it,  and 
could  not  hare  been  ^  intended  by  the  party  who  added  this  word 
to  the  note.  The  proper  construction  to  give  the  note  as  thus  changed 
is  as  though  it  had  been  made  to  read  ten  per  cent,  per  ancnm,  and 
when  so  construed,  the  alteration  added  nothing  to  the  extent  of 
the  makers'  liability,  nor  did  it  change  their  liability  in  any  way» 

Had  the  note  been  made  payable  two  or  more  years  after  date 
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perhaps  a  different  rale  would  apply,  but  upon  such  a  question 
express  no  opinion. 

The  judgment  below  must  be  reversed  and  a  judgment  rendevecK 
in  this  court  upon  the  finding  of  the  Circuit  Oourt,  for  the  sum  «C 
$1,175.07  with  costs  of  both  courts. 

Okayss,  J.,  and  Oampbbll,  0.  J.,  concurred. 

(TooLBT,  J.,  concurring.  When  commercial  paper  is  payabl^ 
with  annual  interest,  the  expression  means  with  interest  payable  at: 
the  end  of  each  year.  If  the  paper  is  to  mature  in  less  than  two» 
years,  the  expression  is  a  very  unsuitable  one  to  apply,  and  as  ha» 
been  shown  by  my  brother  Marston,  if  construed  strictly,  the  inter* 
est  for  the  fraction  of  the  second  year  would  not  be  payable  wfaem 
the  principal  was  payable,  but  at  the  end  of  the  year.  I  am  inclioeA 
to  think  that  in  a  note  to  run  less  than  two  years  the  words  specify^ 
ing  the  rate  of  interest  to  be  paid  annually  must  be  understood 
as  naming  only  the  rate  to  be  paid  for  the  yearly  period,  and  not  as 
requiring  an  installment  to  be  paid  when  the  first  year  was  com* 
pleted.  If  so,  the  supposed  alteration  of  the  note  in  suit  did  not  at; 
aU  aflect'its  legal  meaning,  and  might  have  been  innocently  addedi 
to  show  that  the  ten  per  centum  interest  was  to  be  earned  yearly^ 
and  was  not  all  that  was  to  be  paid  for  the  whole  period  the  not» 
was  to  run. 

Oampbbll,  0.  J.,  concurred. 

Orates,  J.,  concurring.  I  agree  with  my  brother  Marston  ini 
the  result,  but  I  wish  to  add  a  word  or  two.  It  appears  from  tb^* 
case  that  the  other  note  in  suit,  which  was  also  made  by  defendants- 
to  pUdntifl's  intestate,  and  at  about  the  same  time  as  that  in  quee* 
tion,  was  so  framed  as  to  proTide  in  terms  that  the  interest  shonlcE; 
not  only  be  ten  per  cent,  but  at  that  rate  per  annum.  Hence  that, 
inatrament  was  shaped  so  as  to  contain  a  literal  statement  that  thee; 
rate  was  by  the  year  and  not  by  a  different  period. 

The  oontested  note  as  first  written  lacked  this  literal  certain^ 
and  notwithstanding  the  unimportance  of  the  circumstance  wpcm 
the  legal  effect  of  the  paper,  it  seems  to  me  the  fact  that  the  par^ 
ties  had  so  reoently  and  in  a  like  transaction  taken  the  precautions. 
to  put  in  an  equivalent  expression  to  denote  that  the  rate  of  inter* 
eat  mentioned  was  by  the  year —  not  to  signify  the  time  for  paying 


372  MICHIGAN, 


JohnBV>0  T.  Kimball  Townsliip. 


mtefest  —  is  one  which  helps  to  show  thafc  the  word  '^anaaally' 
was  added  in  the  second  note  for  the  same  purpose,  and  not  to  pre- 
scribe  yearly  payments.  If  so,  it  concura  with  the  operation  of  the 
rale  that  when  a  paper  is  open  to  a  construction  implying  wrong 
and  also  to  one  which  does  not,  the  latter  should  be  adopted  nnleae 
the  surrounding  facts  against  it  are  strong  enough  to  prevent 
Here  such  snrronnding  fiicts  are  not  found. 


J0HK8TOK  v.  Kimball  Towxtskip. 

(a»  ICich.  187.) 

Buretjf  -^hond  nai  iignsd  by  principal. 

A  snroty  is  not  boand  by  an  official  bond  not  signed  by  a  principal  named  • 
therein,  bat  delivered  withoat  the  sorety's  knowledge  or  oonaent,  and  the 
burden  of  proving  each  consent  Is  on  the  plaintifll* 

ACTION  on  bond.    The  opinion  states  the  case.     The  plaintiff 
had  judgment  below. 

Brouyn  A  Farrand^  for  plainti£Es  in  error. 

E,  G.  Stevenson  and  (fB.J,  Atkinson,  for  defendant  in  error.  A 
bond  may  be  just  as  binding  on  sureties  without  as  with  the  princi- 
pal's signature.  Palmer  v.  Oakley,  2  Doug.  (Mich.)  443;  Admns  t. 
Bean,  12  Mass.  136 ;   U.  S.  v.  Linn,  15  Pet  290. 

Gakpbell,  C.  J.  Recovery  was  had  against  plaintiffs  in  error  as 
bondsmen  of  Horatio  N.  Maxwell,  a  defaulting  treasurer  of  the 
township  of  Kimball. 

The  official  bond  of  that  officer  was  drawn  up  in  the  usual  mmn* 
ner,  setting  forth  himself  as  principal  and  plaintiffs  in  error  as 
sureties  by  name,  and  bound  them  all  to  the  performance  of  his 
duties.  He  never  signed  the  bond,  and  it  was  accepted  by  the 
supervisor  without  any  knowledge  or  consent  of  the  sureties  that  it 
was  not  to  be  signed  by  the  principal. 

The  court  below,  although  there  was  positive  evidence  of  a  want 
of  consent,  directed  judgment  against  the  sureties. 

*To  flame  effect,  Hall  ▼.  Pcurker,  88  Mich.  287. 
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Oar  statntee  plainly  contemplate  that  the  treasurer  bIisU  himself 
be  a  party  to  his  own  official  bond.  Comp.  L.^  §§  713,  716,  717. 
And  while  we  are  not  prepared  to  hold  that  a  bond  knowingly  and 
intentionally  given  without  his  concurrent  liability  will  not  bind 
the  obh'gors,  we  are  of  opinion  that  where  he  purports  to  be  obligor 
and  does  not  sign  the  bond,  there  must  be  positive  evidence  that 
the  sureties  intended  to  be  bound  without  requiring  his  signature, 
before  they  can  be  held  responsible.  The  obligation  of  a  surely 
cannot  fairly  be  extended  beyond  the  scope  of  his  written  contract, 
ioasmucb  as  under  our  statute  of  frauds  his  agreement  must  be 
in  writing;  and  we  think  that  presumptively,  at  least,  where  the 
contract  which  he  signs  calls  for  the  signature  of  other  parties,  the 
instrument  is  to  be  deemed  inchoate  and  imperfect  until  they  also 
sign  it. 

We  are  quite  aware  that  there  is  a  conflict  in  the  cases  on  this 
subject  as  to  the  presumption  of  consent  and  the  burden  of  proof. 

In  the  recent  case  of  HaU  v.  Park&r,  37  Mich.  690 ;  s.  c,  26  Am. 
Bep.  640,  we  acted  upon  the  principle  which  we  now  act  upon  and 
held  a  surety  not  liable  on  a  bond  which  was  not  completed  accord- 
ing to  its  terms.  In  Wells  v.  Dill,  1  Mart.  (La.)  (N.  S.)  692,  the 
doctrine  was  thus  laid  down  :  ''  The  contract  is  incomplete  until 
all  the  parties  contemplated  to  Join  in  its  execution  affix  their  names 
to  it ;  and  while  in  this  state  cannot  be  enforced  against  any  one 
of  them.  The  law  presumes,  that  the  party  signing  did  so  upon 
the  condition  that  the  other  obligors  named  in  the  instrument 
should  also  sign  it ;  and  their  failure  to  comply  with  their  agree- 
ment gives  him  a  right  to  retract.  .  The  authority  of  Pothier  is  ex- 
press on  this  head.  Pothier,  Traits  des  Obligations,  No.  11."  In 
our  opinion  this  doctrine  is  the  safest  and  most  iu  accordance  with 
principle. 

Where  several  names  are  written  as  co-obligors  and  one  of  them 
is  called  upon  to  sign  it,  he  does  so  upon  an  implied  understanding 
that  he  can  in  case  of  being  held  responsible  not  only  have  his  right 
to  contribution,  but  a  further  right  to  have  it  capable  of  proof  and 
enforcement  according  to  the  terms  of  the  contract  as  it  purports 
to  be  drawn  up.  And  he  has  a  right  to  insist  that  he  will  not  be 
bound  except  upon  his  own  terms,  reasonable  or  unreasonable.  It 
is  for  himself  and  not  for  others  to  determine  these  terms.  And  if 
it  is  claimed  he  has  waived  them,  or  become  estopped  from  relying 
%n  them,  the  burden  of  proof  ought  not  to  be  laid  upon  him  to 
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show  that  thei'e  has  been  no  yariance,  bat  upon  the  plaintiff  to 
«how  what  is  substantial! j  a  new  contract 

Although  we  do  not  base  our  decision  upon  the  ground  that  in 

'Jihis  case  there  are  substantial  and  legal  reasons  for  requiring  the 

^treasurer  to  sign  his  own  bond,  yet  such  reasons  are  not  without 

force.  It  was  claimed  on  the  argument  that  the  sureties  would  hare 

-41  right  of  contribution  against  the  treasurer  at  any  rate  whether  he 

•"did  or  did  not  sign  the  bond  with  them.    This  may  be  true,  but  if 

lie  had  signed  the  bond  he  would  not  only  be  estopped  by  the  judg- 

waexd  from  contesting  his  liability,  but  the  sureties  could  require 

:  veoourse  to  his  property  to  satisfy  the  execution  before  seizure  of 

w  theirs.    These  are  not  luirren  adyantages. 

'.Wt»  case  of  McCormick  v.  Bay  OUy,  23  Mich.  457,  had  no  bear- 
ing on  this  case.  There  the  sureties  signed  a  bond  which  had  not 
^ihB  names  of  other  obligors  inserted,  and  which  when  completed 
^i^Xkd  filed  had  nothing  suspicious  on  its  face.  Here  the  bond  shows 
^a  its  face  that  the  principal  has  not  signed  a  paper  in  which 
che  is  positiyely  set  forth  as  the  person  whose  signature  is  to  be  that 
«of  the  primary  debtor,  whose  fellow-obligors  only  promise  that  he 
.«hall  do  his  duty.    The  difference  is  obvious. 

The  present  case  is  within  the  principle  of  those  cases  which 
^hrow  the  burden  of  proof  on  the  sureties  to  establish  their  non- 
«»nsent,  for  here  that  non-consent  was  made  out.  But  we  are  not 
^disposed  to  follow  that  rule,  which  seems  to  us  in  violation  of  the 
:Xundameutal  principles  of  suretyship,  and  essentially  unjust. 

The  judgment  must  be  reversed  with  costs  of  both  courts,  and 
judgment  on  the  record  for  plaintiffs  in  error,  as  the  declaration 
:niakes  out  no  cause  of  action. 


The  other  justices  concurred. 


Judgment  revermL 


Faulks  v.  People. 

(80  Mich.  900.) 


Oritninal  law — BeUing  liquor  to  minor — (nUnL 

prosecntioii  for  selling  iDtosicaiing  liqaor  to  a  minor, it  Is  a  good  deleiiM 
to  thow  that  tlie  seller  reasonably  believed  him  of  age.* 

same  effect,  FarreU  v.  St<Ue^  82  Ohio  St.  486;  >.  c.  80  Am.  Repw  614,  and  note,  617. 
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CONVICTION  of  selling  intoxicating  liqnor  to  a  minor.     The 
opinion  states  the  case. 

(Hto  Kirehner,  attorney-general^  for  People.  Selling  liquor  to  a 
minor  is  unlawful  regardless  of  intent.  MeCutcheon  v.  StaU^  69 
HI.  601. 

Isaous  M.  Crane  and  M.  F.  Montgtnnery^  for  respondent 

Gampbsll,  G.  J.  Bespondont  was  convicted  before  a  justice  of 
Mlling  intoxicating  liquor  to  a  minor,  and  api)ealed  to  the  Circuit 
Court  of  Eaton  county  where  he  was  again  convicted. 

Two  preliminary  questions  of  jurisdiction  are  raised. 

[Omitting  these.] 

The  court  held  that  it  was  no  defense  to  a  charge  of  selling  intoxi- 
cating liquor  to  a  minor  that  the  seller  had  reason  to  believe  and 
did  believe  him  to  be  of  age.  This  we  think  was  clearly  wrong.  It 
cannot  be  assumed  that  the  legislature  would  attempt  such  a  wrong 
as  to  punish  as  criminal  an  act  which  involved  no  criminal  intent. 
There  can  be  no  crime  where  there  is  no  criminal  mind.  This 
principle  is  as  old  as  the  criminal  law,  and  underlies  the  whole  of 
it    P<md  V.  People,  8  Mich.  150. 

The  judgment  must  be  reversed  and  a  new  trial  granted. 

Judgmefit  reversed. 

The  other  justices  concurred. 


Bbowk  y.  Babnbs. 

(80  ICich.  Sll.) 

SUmd&r — eMence  of  pecuniary  etanding  cf  dtfendant. 

In  an  action  of  sUnder,  the  pecnniarj  standing  ot  the  defendant  maj  be 
shown  to  indicate  the  influence  of  his  speech,  bat  not  in  Itself  to  enhance 
damages.    {See  noie,p,  877.) 

ACTION  of  slander.    The  opinion  states  the  case.    The  plaint- 
iff bad  judgment  below. 

«/.  W,  A  0,  C.  Ransom^  for  plaintiff  in  error.     Damages  in  slan« 
der  cannot  be  affected  by  evidence  of  defendaiy  Vs  wealth  (  Ware  t» 
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CurtUdgt^  24  Ala.  622  ;  Mttrris  t.  Barker,  4  Harr.  520)  ;  or  pov- 
erty. Townshend  on  Slander,  §  417 ;  Myers  y.  Malcolm,  6  HiO^ 
292  ;  Palmer  v.  HaskinSy  28  Barb.  90. 

Litilefohn  <§  Hari,  for  defendant  in  error. 

Campbell,  C  J.  Mrs.  Barnes  sued  Brown  for  slander,  upon 
allegations  that  he  had  charged  her,  in  conTersations  referred  to» 
with  larceny  and  perjury. 

[Omitting  minor  points.] 

Brown  was  allowed  to  be  asked,  against  the  objection  of  hig 
counsel,  concerning  his  pecuniary  circumstances  at  the  time  of  the 
slander.  The  court  cautioned  the  jury  very  carefully  against  giv- 
ing  such  testimony  any  consideration  except  as  bearing  on  the 
injury  likely  to  flow  from  slanders  uttered  by  a  man  of  his  standing. 

We  are  quite  sensible  of  the  danger  of  opening  the  door  to  sncb 
inquiries,  because  the  jury  may  be  influenced  by  the  testimony  at 
times  more  than  they  should  be  in  calculating  damages.  Bnt  if 
testimony  is  admissible  at  all,  that  is  a  risk  which  can  only  be 
guarded  against  by  cautions  from  the  court,  which  here  were  faith- 
fully given. 

There  has  been  some  conflict  in  the  authorities  about  sncfa  evi- 
dence, but  there  are  respectable  decisions  in  favor  of  it,  some  of 
which  were  cited  On  the  argument.  Such  questions  must  be  deter- 
mined somewhat  by  the  ordinary  experience  of  men,  and  certainly 
the  mischief  of  slander  depends  very  much  on  the  influence  of  its 
author  and  his  standing  among  his  neighbors.  This  mast  itself 
depend  on  a  great  many  things  combined,  and  it  cannot  be  denied 
that  pecuniary  standing  is  one  of  the  elements  which  we  are  very 
apt  to  consider  in  determining  the  position  and  weight  of  others. 
It  is  far  from  being  the  only  or  controlling  element,  but  it  may  be 
an  important  one,  and  it  is  frequently  if  not  generally  of  some 
force.  A  similar  inquiry  was  presented  in  Threadgaol  v.  LUogat^ 
22  Mich.. 271,  but  it  was  not  necessary  to  consider  it  fully.  We 
think  there  is  reason  for  admitting  such  inquiry,  with  cautions 
against  allowing  it  weight  beyond  what  it  deserves,  and  especially 
against  allowing  it  to  swell  the  damages  on  its  own  account.  In 
the  present  case  it  does  not  appear  to  have  done  so. 

The  judgment  must  be  aflSrmed  with  costs. 

JudgmmU  afirm^. 
The  other  justices  concurred. 
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Vom  BT  TBB  BspQBXBL—The  majority  of  the  oaaea  hold  that  evldenoe  of  the  defend- 
aal*sifealth  ia  admiadhle  in  actions  of  dander,  to  enhaaoe  damagea.  To  this  effect  la  £2<q/- 
nor  T.  Coioden,  Sft  Ohio  St.  MS  ;  a.  c.,  2S  Am.  Bep.  aos.  Even  If  admitted,  as  In  the  prlnd- 
pal  caaei,  to  abow  the  defendant's  probable  Inflnence,  it  must  Indirectly  operate  on  the  ques- 
tion of  damages,  and  the  distinction  drawn  is  futile.   The  foUowin^r  are  the  chief  decisions: 

In  Bcnnttl  v.  Htfde,  6  Oonn.  M,  it  waa  held  that  In  an  action  of  slander,  the  plaintiff  may 
prove  the  amoont  of  the  defendant's  property,  to  agerraTate  damages.  The  court  said:  '*  It 
haa  been  frequent^  adjudged.  In  this  State,  and  may  be  considered  as  established  law,  that 
the  plaiwflff  in  an  action  of  slander  may  prore  the  amount  of  the  defendant's  property,  to 
aggrairaKe  damages;  and  on  the  other  hand,  that  the  defendant  may  recur  to  the  same  evi- 
dence for  the  purpose  of  mitigating  them."  '*It  is  not  to  be  inferred  that  the  damages  are 
of  oonne  to  be  proportioned  to  the  defendant's  property ;  but  mere^  that  property  forma 
an  Hem  whldi,  in  the  estimate,  la  desenriag  of  regard.  Great  wealth  is  generally  attend- 
ant with  oocreapondent  Inflnenoe ;  and  little  Influenoe  is  the  usual  concomitant  of  little 
properly.  The  dedarmtiooa  of  a  man  of  fortune  eonceralng  the  character  of  another,  like 
a  weapon  thrown  ^  a  vigorous  hand,  will  not  faa  to  Inflict  a  deeper  wound  than  the  same 
dedaratlona  made  by  a  man  of  small  estate,  and  as  aoonaequenoe  not  uncommon,  of  small 
Inflneikee.  Properly  therefore  may  be,  and  often  Is,  attended  with  the  power  of  perpetrat- 
ing great  damage,  and  in  the  estimate  of  a  Jury  beoomea  an  Intoirestlng  inquiry,  lamnot 
aHsrttegwbatoiialUtobe  but  what  it;  and  that  the  degree  of  iajuiy  necessarily  is  de- 
pendent in  some  measure  on  the  considerations  before  mentioned. " 

In  JftBhMt  V.  MtLmaghHn^  6  Watts,  S7&,  an  action  of  trespass  for  malicious  abuse  of 
ptooMB  and  sale  of  the  plalntiira  property.  It  was  held  that  vindicatory  damages  might  be 
raooversd,  and  the  court  remarked:  "  On  what  other  prinolple  are  the  circumstances  of  the 
defendant  pnt  befbre  the  jury,  tbr  porpoaea  of  aggravation  or  mitigation,  in  perhapsall 
eaasBOfperBOBaltortf  The  ability  of  the  piainUff  legitimately  enters  Into  the  estimate  of 
eompensatoiy  damages,  because  a  dollar  Is  worth  less  to  a  rich  man  than  to  a  poor  one;  but 
the  eKftsnt  oi  an  i^jvy  has  no  Imaginable  relation  to  the  means  of  him  who  is  to  repair  it. 
b  nations  whose  end  is  dearly  oompensatidn  and  no  more-*  trover  or  debt,  for  example— 
the  law  inqolrsB  not  into  the  abiUtyttf  him  who  haa  converted  my  chattels  or  withheld  my 
money,  but  gives  me  the  same  damages  or  Interest,  whether  he  be  rich  or  whether  he  be 
poor,  er  whether  the  wrong  were  more  or  lees  SBonsable  in  a  moral  view;  and  the  converse 
ihowB  that  where  the  defendant's  circumstances  are  brought  into  the  account,  something 
else  than  individual  reparation  Is  contemplated." 

In  Bnckleif  v.  JTnapp,  48  Mo.  15S,  the  oonrt  said:  "  The  remaining  question  to  be  consid- 
ered is  the  action  of  the  coort  In  permitting  evidence  to  be  introduced  to  ahow  the  def  end- 
anfB  wealth  as  an  element  in  estimating  the  damages.  Upon  this  question  it  is  conceded 
that  tiie  anthoritleB  have  not  been  quite  uniform.  But  the  weight  of  the  authorities,  and 
reaaon,  we  think.  Is  decidedly  in  favor  of  the  admissibility  of  the  evidence.  Mr.  Greenleaf , 
who  strongly  opposes  the  doctrine  enunciated  by  Sedgwick  in  favor  of  exemplary  or  vin- 
diettve  damages,  admits  the  point  raised  In  this  case,  and  In  qjeaking  of  the  action  for 
ssaanlt  and  battery,  he  says  that  the  Jury  are  not  confined  to  the  mere  corporal  injuiy 
whkii  the  plaintiff  has  sustained,  but  they  are  at  liberty  to  consider  the  malice  of  the  de- 
fiendant,  the  Insulting  character  of  his  conduct,  the  rank  In  life  of  the  several  parties,  and 
all  the  circumstances  of  the  outrage,  and  thereupon  to  award  such  exemplary  damages  as 
the  dreumstanees  may  in  their  Judgment  require.  9  Greenl.  Ev.,  1 89.  In  Hodey  v.  BtooIcb, 
SOUL  115,  the  oonrt  declared  that  In  slander,  the  Juiy,  in  estimating  the  damages,  may 
consider  the  defendant's  pecuniary  circumstances  and  his  position  and  Influence  in  society. 
The  defendant's  wealth  Is  an  element  In  his  sooial  rank  and  influence,  and  therefore  tends 
to  show  the  extent  of  the  injury  from  his  slanderous  speech.  And  such  seems  to  be  now 
the  caae  in  actions  for  maUdous  torts  generaUy.  Humphreyf  v.  Parker,  68  Me.  fOS ; 
LtwU  V.  Chapman^  19  Barb.  2S8 ;  Biehar6»  v.  Boofh,  4  Wis.  87  ;  Rawe  v.  Jtfosef,  9  Rich. 
4U ;  Bell  v.  JtforHaon,  27  Miss.  08  *  IfcAtdey  v.  Birkhtiod,  18  Ired.  £6.  In  Buller's  N.  P. 
IS,  It  is  laid  down  that  evidence  of  the  circumstances  of  the  defendant  is  admissible  in 
order  to  increase  the  damages.  Thisls  cited  In  2  Phfll.  £v.  (C.  &  H.  ed.)  2ii8.  In  Bump  ^. 
BMta,  SS  Wend.  8S,  the  court.  In  deciding  on  the  question  of  excessive  damages,  points  to 
ttie  fhet  that  the  defendant  had  the  command  of  great  wealth,  and  that  the  plaintiff  was 
mpoormaii,  as  two  of  .the  drenmstanoea  JuMi^ylng  the  heavy  verdict.    In  the  case  of 
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MeOonneU  ▼.  Hampton,  12  Johns.  S35,  proof  was  recelTed  that  Gen.  Hampton,  the  de- 
fendant, was  in  receipt  of  an  annual  income  of  $00,000.  Such  evidence  was  reoelTed  to 
justify  a  heavjr  verdict  and  to  show  the  ability  of  the  defendant  to  pay.  In  McNamara 
▼.  JTing,  2  Glim.  433,  where  an  action  of  trespass  was  brought  for  assault  and  battery, 
the  court  permitted  the  plaintiff  to  prove  that  he  was  a  poor  man  with  a  large  family,  and 
that  the  defendant  was  a  wealthy  man,  with  no  children  and  but  a  small  family ;  and  it 
was  distinctly  announced  that  the  condition  in  life  and  circumstances  of  the  parties  wete 
peculiarly  the  proper  subjects  for  the  Jury  In  estimating  damages  ;  that  they  might  take 
into  consideration  the  i>ecuniary  resources  of  the  d^endant,  and  might  give  escemplaiy 
damages,  not  only  to  compensate  the  plaintiff,  but  to  punish  the  defendant,  aooordlng  to 
the  circumstances  of  thecase.  In  all  cases  where  vindictive  damages  are  allowed  it  is 
upon  the  theory  that  the  defendant's  conduct  has  been  such  that  he  deserves  to  be  pan- 
ished,  and  they  are  given  with  a  view  of  measuring  out  punishment  to  him  as  well  as 
awarding  compensation  to  the  plaintiff .  When  we  arrive  at  this  conclusion  it  seems  to 
me  that  It  logically  follows  that  the  inquiry  as  to  the  pecuniary  resources  of  the  defiend- 
ant  becomes  pertinent  and  material,  for  what  would  be  a  severe  punishment  to  a  very 
poor  man  would  be  of  no  consequence  to  a  rich  one." 

In  Hodey  v.  Brookt,  20  111.  llfi,  an  instruction  that  the  Jury  **may  take  Into  considera- 
tion the  pecuniary  circnmstanoes  of  defendant  and  his  position  and  laflnenee  in  society, 
in  estimating  the  amount  of  damages,"  was  held  oorreot  withoat  any  reported  ooosideca- 
tion. 

In  Humphreit^  v.  Pwrktr^  59  Me.  808,  such  evidence  was  held  proper  In  an  aotloa  of  flian- 
der  and  malicious  propeoution,  on  the  question  of  damages.  The  oonrt  said :  **In 
of  slander  we  regard  the  law  as  well  settled,  that  the  defendant's  wealth,  as  an 
which  goes  to  make  up  his  rank  and  influence  in  society,  and  therefore  his  power  to  injure 
the  plaintiff  by  his  speech,  is  a  fact  not  to  be  overlooked  by  tlie  Juiy  In  esHmatlng  the 
damages." 

In  Kanuy  v.  f^isiey,  18  Iowa,  80,  such  evidence  was  held  admissible  In  sggravation  or 
mitigation  of  damages.  The  court  said  :  This  "  has  been  a  nde  of  practice  so  CreqoentltT' 
established  and  followed  by  the  courts,  that  we  have  no  disposition  to  change  it'*  CSting 
BennAt  v.  Hydt  and  Horiey  v.  Brooks. 

BeU  V.  Marriaim,  27  Wis.  08,  sometimes  dted  in  this  connection,  was  a  case  of  assault 
and  battery,  and  this  class  of  evidence  was  held  proper,  Fisbkr,  J.,  dissenting.  After  re- 
marking on  the  rule  of  exemplary  damages  tn^rases  of  injury  to  person  or  character,  tlie 
court  said  :  **If  this  rule  *  *  *  be  Just  and  salutary,  it  can  only  be  properly  and  effect- 
ively applied  by  taking  into  consideration  •  *  *  the  situation  of  the  parties  as  to 
wealth,  character  and  influence,*'  etc. 

In  ShuUr.  Barrettt  7  Pick.  88,  sometimes  cited  in  this  connection,  the  qnoiition does 
not  seem  to  have  arisen,  but  PAMLsn,  O.  J.,  on  a  question  of  excessive  damages,  remarked: 
**  The  defendant  too  is  a  man  of  substance  and  influence.  His  public  declaration  of  a  fiact 
would  have  weight;  so  that  more  humUe  retailers  of  slander  would  be  willing  to  rest  upon 
him  as  authority."  But  in  Larned  v.  Buffinttm,  8  Mass.  546,  it  was  held  that  the  pialntHT 
might  prove  his  own  rank  and  condition  to  aggravate,  and  the  defendant  might  avaU  him- 
self of  such  evidence  to  mitigate,  the  damages.  This  however  seems  not  to  have  extended 
to  proof  of  poverty  or  pecuniary  standing. 

The  dass.of  evidence  In  question  was  held  admissible,  in  Adeoek  v.  ManK,  8  Ired.  MOl 
The  court  said  :  **  The  object  of  the  law  in  giving  damages  in  actions  of  tort  is  to  com- 
pensate the  plaintiff  for  the  injury  he  has  sustained ;  and  in  giving  vindictive  damages  to 
punish  the  defendant  for  his  Iniquitous  conduct.  In  neither  case  ought  Justice  to  be  lost 
sight  of,  and  In  neither  case  does  the  law  contemplate  or  intend  tlie  ruin  of  the  defendant. 
Without  a  knowledge  of  his  circumstances,  the  Jury  might  give  damages  against  him  utterly 
ruinous,  and  such  as  against  another  of  greater  property  would  not  be  felt."  TUs  theory 
of  tenderness  to  the  poor  defendant  seems  a  novel  reason  for  the  admission  of  evidenoe  hj 
the  plaintiff  to  aograwite  damages. 

In  Lewis  v.  Chapman^  19  Barb.  298,  the  court  said :    **The  plaintifl!s  were  not  called 
to  state  the  particular  object  of  Introducing  the  evidence,  and  if  It  were  pertinent  or  < 
potent  for  any  purpoee  the  ruling  should  be  sustained.  The  question  then  arlsei 
of  the  pecuniary  droumstances  and  standing  of  the  defendant  in  the  co>mmnnity< 
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In  acttons  of  this  character,  for  buj  purpose?  In  a  caae  recently  decided  fai  the  Ck>urt  of 
AppeaJa  (i>a<n  ▼.  TFver>#,  8  Seld.  191),  Oaroiitkb,  J.,  seems  to  be  clearly  of  opinion  that 
such  evidence  Is  incompetent.  He  remarks  that  it  has  been  the  custom  at  the  Circuit  to 
admit  evidence  of  this  character,  but  that  he  could  disoorer  no  authority  for  the  practice 
in  the  elementary  books.  On  this  point,  however,  the  other  judges  expressed  no  opinion, 
and  the  case  was  decided  upon  another  ground. "  (That  was  an  action  of  seduction.)  The 
ooarC  then  distinguish  Myen  v.  3falc(4m,  6  Hill,  298,  which  was  an  action  of  damages  for 
injury  by  explosion  of  gunpowder,  and  continue:  "Oreenleaf  *  *  *  admits 
that  wherever  the  defendant's  ranis,  wealth,  or  influence  in  society  would  naturally  tend 
to  aggravate  the  injury  complained  of,  and  increase  its  extent,  evidence  of  such  facts  is 
pertinent  to  the  issue.  And  he  puts  the  case  of  actions  of  slander,  seduction,  and  the  like, 
as  those  in  which  the  character  of  the  parties  is  necessarily  Involved  in  the  nature  of  the 
action.  But  tliis  evidence,  be  insists,  is  proper  by  way  of  showing  the  extent  of  the  injury^ 
and  not  for  the  purpose  of  establishing  the  defendant's  ability  to  pay*"  The  Court  cite  Ben- 
neU  V.  Hyde,  6  Conn.  Zi,  and  ShuU  v.  Barrett,  7  Pick.  88,  to  the  same  doctrine,  and  con- 
dude  :  **  It  seems  to  me  therefore  dear  fiom  authority  that  the  evidence  was  properly 
admitted,  as  bearing  upon  the  extent  of  the  injury*  if  for  no  other  purpose.  It  is  appar- 
ent that  a  statement  of  this  kind,  coming  from  a  banker  of  wealth,  whose  solvency  was 
nnquestioned,  would  operate  far  more  esctensively  and  injuriously  than  the  same  state- 
ment from  a  less  responsible  and  less  influential  source."  This  decision  was  reversed  on 
another  point. 

In  i^iliner  v.  Jfoafcint,  28  Barb.  90,  it  was  held  that  such  evidence  was  not  admissible  on 
the  subject  of  damages,  and  the  court  said  :  *'  If  the  evidence  is  admitted  simply  for  the 
purpose  of  showing  the  in/htence  of  the  defendant,  and  hence  the  extent  of  injury  to  the 
plaintiff,  it  should  be  confined  to  the  time  when  the  slander  was  uttered  The  defendant 
may  at  that  time  have  been  poor;  and  at  the  time  of  the  trial  rich,  or  e  oonverso."  **I  find 
no  adjudicatimi,  where  the  question  has  been  distinctly  raised,  holding  that  the  wealth  of 
the  defendant  may  be  proved  as  an  item  to  show  his  character,  standing  and  influence  in 
sodecy.  That  the  general  standing  in  sodety  of  either  of  the  parties  may  be  proved,  I 
have  no  doubt.  But  I  do  not  think  that  It  is  necessary  or  proper  to  prove  to  the  Jury  the 
wealth  or  poverty  of  dther  of  the  parties.  It  is  a  question  with  which  they  have  nothing 
to  do  In  estimating  the  damages."  **  I.am  not  satisfied  that  such  evidence,  as  a  separate 
independent  item,  should  be  admitted  for  any  purpose." 

In  Oue  V.  Marks,  20  Conn.  848,  it  was  held  that  in  an  action  of  slander  the  defendant 
cannot  i»ove  his  own  poverty  in  mitigation  of  damages;  and  the  court  said  of  Bennett  v. 
Hyde,  6  Oonn.  24:  "  This  court  hdd  that  the  plaintiff  might  prove  the  amount  of  the  de- 
fendant's property,  to  aggravate  damages,  in  an  action  of  slander;  and  this  solely  on  the 
ground  of  a  supposed  weight  and  influence  which  wealth  might  give  to  the  slanderous 
words.  We  do  not  intend  to  overrule  that  decision,  although  we  could  better  recondle  it 
to  our  views  of  correct  prindple  If  we  could  see  that  wealth  alone,  especially  in  this  state 
of  society,  gives  of  course  to  its  possessor  rank  and  influence.  If  it  does  In  some  instances, 
this  Is  not  BO  commonly  true,  we  think,  as  that  a  new  and  Important  legal  principle  should 
grow  out  of  it.  However  this  may  be.  In  the  present  case  it  is  the  defendant  who  offers  to 
prove  his  own  pecuniary  condition  to  shield  himself  from  the  consequences  of  his  own 
wrong." 

8ach  evidence  was  held  inadmissible,  hi  Ware  v.  Cartkdge,  84  Ala.  (N.  S.)  02S.  The  court 
said:  "  The  mere  ownership  of  $20,000  worth  of  property  is  not  legal  evidence  of  the  own- 
cr*s  rank  and  influence  in  sodety.  Oreenleaf  and  Starkie  agree  that  the  defendant's 
abm^  Is  not  a  legitimate  inquiry  in  an  action  of  slander,  and  the  courts  of  New  Jersey  agree 
with  them ;  and  this  conclusion  is  fortified  by  the  general  prindples  regulating  the  assess- 
ment of  damages.  Greenl.  Ev.,  $  869 ;  Stark,  on  Slander,  408 ;  Coxe,  79,  80 ;  Seay  v.  Grun- 
woodtti  Ala.  406;  Jonet  v.  DoimeU,  18  id.  490.  Opposed  to  this  array  of  prindples 
and  authorities,  one  or  two  States  have,  without  reason  and  contrary  to  prindple^  adopted 
a  different  rule.  Case  v.  Marks,  20  Oonn.  248,  shakes  the  force  of  Beniiett  v.  Hyde,  6  id. 
24,  and  in  Morris  v.  Barker,  4  Harr.  620,  It  was  expressly  hdd  that  the  defendant's  circum« 
ftsfHMtt  cannot  be  given  In  evidence  In  an  action  of  slander." 

JfbrrCs  V.  Barker,  4  Harr.  880,  was  a  nisi  prftu  case,  and  the  report  simply  shows  that  the 
of  evidence  in  question  was  exduded. 
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Oofydl  ▼.  Calbaitgk,  Coze,  77, 1  Am.  Dee.  Itt,  was  a  niti  pHuM  oaae  of  braech  of 
iae  of  marriage  where  the  court  charged  that  **  defendant's  yoveity  ought  not  to ; 
esempkary  damages  ;  '*  *^  It  was  their  dutj-  to  measure  the  Injury  he  had  done,  and  not 
the  iMtfse  of  the  defendant.**   The  question  of  evidence  doss  not  seem  to  have  arisen. 

In  Knifen  ▼.  MeConnell^  80  N.  Y.  289,  an  action  of  hreaeh  of  promise  of  maxrlage,  evi- 
dence of  reputation  of,  the  defendanVs  pecuniary  drcumataaces  was  held  adraisslbla.  This 
Is  put  on  the  ground  that  it  would  show  what  the  station  of  the  irialntlff  in  sode^  would 
have  been  If  the  promise  had  not  been  brc^Eeii. 


People  y.  Cook. 

on  MIoh.  886.) 
Criminal  law — h4nmeide — jtuUfieaU^n. 

Homlelde  Is  not  justified  by  the  defendant's  belief  that  the  deceaaed  had  ad- 
ministered drugs  to  the  defendant's  sister  in  the  unaeoompllshed  endearor 
to  effect  her  sednction. 

/>|ONVIOTION  of  mansiaaghter.    The  opinion  states  the 


Otto  Kirchner,  attorney-genera!,  for  People. 
A.  J.  Sawyer,  for  respondent 

Marstok,  J.  The  respondent  was  tried  upon  an  information 
charging  him  with  having  committed  the  crime  of  mnrder,and  was 
convicted  of  manslaughter.  The  case  comes  hero  upon  exceptions 
before  sentence.  The  shooting  of  the  deceased  by  respondent  was 
not  denied  on  the  trial.    The  defense  relied  on  was  : 

First.  That  the  death  was  actually  caused  by  morphine  poisoning 
before  the  wound  had  so  far  affected  vitality  as  to  induce  a  belief 
that  it  was  or  could  have  been  the  cause  of  death ; 

Second.  Justifiable  homicide,  committed  in  order  to  prevent  tho 
abduction  and  seduction  of  respondent's  sister  by  the  deceased  ; 
and 

Tliird.  Insanity. 

The  errors  assigned  all  range  and  may  appropriately  be  considered 
under  these  three  divisions. 

[Omitting  the  first  and  third.] 

Second.  Justifiable  homicide.  There  is  not  a  scintilla  of  eTi. 
dence  in  the  case  tending  to  establish  this  defense,  nnlesi  the  fact 


JUNE  TERM,  1878.  38) 

People  T.  Cook. 

tbat  he  bad  reason  to  believe  that  deceased  was  about  to  sednoe  and 
debanch  his  sister  would  be  a  justification.  The  undisputed  evi- 
dence  showed  that  the  respondent  took  his  gun,  and  went  out  into 
a  field ;  that  he  got  over  into  the  road  at  the  comer  of  the  street 
going  past  the  house  where  the  deceased  resided ;  that  a  person  who 
then  met  respondent  asked  him  what  was  going  to  take  place,  and 
he  replied,  ''there  will  be  a  damned  funeral  here, for  I  am  going 
to  shoot  Bill  Batey;"  that  he  then  went  on  up  the  street  a  little  ways, 
drew  up  his  gun  and  fired.  At  this  time  Batey  was  distant  from 
him  from  ten  to  twenty  rods,  and  was  walking  toward  his  (Batey's) 
house,  in  a  direction  away  from  the  respondent ;  that  after  shoot- 
ing, respondent  reloaded  his  gun,  put  a  cap  thereon,  and  said  ''he 
guessed  Batey  had  something  that  would  last  him  now.''  The  par- 
ties  were  not  near  each  other;  they  had  no  altercation  or  personal 
difficulty;  no  threats  of  personal  injury  to  respondent  had  been 
made  by  deceased ;  and  as  between  these  two  parties  there  was  no 
pretense  of  excuse  or  justification  for  the  shooting. 

It  was  said  that  the  testimony  given  on  the  trial  showed  the 
reputation  of  the  deceased  for  chastity  was  bad,  of  which  fact  the 
respondent  had  knowledge ;  that  deceased  had  been  arrested  for  the 
seduction  of  a  Miss  Briggs ;  that  he  had  publicly  stated  in  respond- 
ent's presence  and  hearing  the  manner  in  which  he  had  seduced  her; 
that  while  under  such  arrest  he  had  stated  that  he  wanted  to  seduce 
just  one  more  girl,  Sarah  Cook,  but  this  fact  had  not  been  brought  to 
respondent's  knowledge ;  that  the  night  before  the  shooting  deceased 
and  Sarah  Cook  had  been  out  together  quite  late ;  that  on  the  morn- 
ing of  the  shooting,  respondent's  sister,  Sarah  Cook,  left  the  break- 
fast table  and  went  over  to  the  house  of  deceased  ;  that  she  shortly 
afterward  returned,  took  her  wearing  apparel  and  announced  thut 
she  was  going  off  with  Batey,  bade  the  family  good-bye,  and  said 
they  might  never  see  her  again. 

The  defense  claimed  the  further  fact  to  be  that  Sarah  Cook  at 
that  time  was  under  the  influence  of  drugs,  administered  to  her  by 
deceased,  in  order  to  enable  him  to  accomplish  his  purpose,  and 
that  the  shooting  was  believed  by  the  respondent  to  be  necessary  in 
order  to  prevent  such  a  result. 

Certain  alleged  facts  were  offered  and  excluded  by  the  court,  for 
the  reason,  with  others,  that  they  had  not  been  brought  to  the 
knowledge  of  the  respondent  previous  to  the  shooting,  and  this  if 
alleged  as  a  distinct  ground  of  error. 
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This  proposed  evidence  was  properly  excluded.  Not  being  known 
to  the  respondent  it  could  have  made  no  impression  npon  bis  mind, 
and  could  not  have  influenced  him  in  any  degree  in  the  commission 
of  the  fatal  act 

Evidence  of  previous  threats  not  communicated  or  known,  is  ad- 
missible to  confirm  or  explain  other  evidence  in  the  case  tending 
to  justify  or  excuse  a  homicidal  act,  as  having  been  committed  in 
opposing  force  to  force  in  defense  of  life  or  to  avoid  great  bodily 
harm.  Such  evidence  is  admissible,  because,  in  connection  with 
other  evidence,  it  tends  to  show  in  cases  of  doubt  who  was  the  real 
aggressor,  and  the  probable  character  of  the  assault  made  which 
had  to  be  repelled,  as  a  person  who  has  made  threats  is  more  likely 
to  make  an  assault  upon  another.  In  other  words,  such  evidence 
tends  to  show  and  explain  the  acts  of  the  deceased  at  the  timo  of 
the  affray,  and  for  this  purpose  the  threat  and  not  its  communica- 
tion is  the  material  fact.  But  where  it  is  clear  that  the  deceased, 
at  the  time  the  wound  was  inflicted,  made  no  attempt  to  enforce 
his  threats,  or  from  the  position  of  the  parties  could  have  made 
none,  so  that  the  accused  could  not  reasonably  have  supposed  that 
his  life  was  in  danger,  or  that  he  would  receive  grievous  bodily 
harm,  or  that  immediate  action  on  his  part  was  necessary  to  pre- 
vent  a  felony  attempted  by  violence,  then  evidence  of  previous 
threats,  whether  known  to  the  accused  or  not,  are  inadmissible  in 
evidence.  2  Bish.  Cr.  Pr.,  §  627;  2  Whart  Cr.  L.  1020 ;  Peapl€ 
V.  Laniby  2  Eeyes,  360;  PawM  v.  ^aie^  19  Ala.  577;  Siokes  v. 
PeopU,  53  N.  Y.  164 ;  13  Am.  Bep.  492 ;  Dupree  v.  Staie^  33  Ala. 
380;  Newcamb  v.  State,  37  Miss.  400 ;  Holler  v.  StaUy  37  Ind.  57 ; 
8.  c,  10  Am.  Rep.  74 ;  People  v.  SooggifiBy  37  CaL  682;  Pitman  ^\ 
State,  22  Ark.  357 ;  Atkine  v.  Stale,  16  id.  584 

Would  then  the  belief  which  the  respondent  entertained  in  refer- 
ence to  the  injury  to  his  sister  justify  him  in  the  course  which  he 
adopted  P  It  was  argued  that  the  law  justifies  homicide  when  com- 
mitted in  the  defense  of  the  chastity  eitherof  one's  self  or  relations; 
that  it  is  the  duty  of  every  one  who  sees  a  felony  attempted  by  vio- 
lence to  prevent  it  if  possible,  and  that  life  may  be  taken  in  so  doing 
if  necessary.  Citing  4  Bl.  Com.  181,  and  Pond  v.  PeopUy  8  Mich. 
177.  The  law  is  undoubtedly  laid  down  in  the  authorities  cited  as 
claimed.     But  the  felony  in  either  case  must  be  a  forcible  one 

Blackstoue  says  the  English  law  justifies  a  woman  killing  one 
who  attempts  to  ravish  her,  and  so  too  the  husband  or  father  may 
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justify  killing  a  man  who  attempts  a  rapo  upon  his  wife  or  daughter; 
but  not  if  he  takes  them  in  adultery  by  consent,  for  the  one  is  for- 
cible and  felonious  but  not  the  other.  The  principle,  he  says, 
which  runs  through  all  laws  seems  to  be  this  :  that  where  a  crimer 
in  itself  capital  is  endeavored  to  be  committed  by  force,  it  is  lawful 
to  repel  that  force  by  the  death  of  the  party  attempting.  It  is  not 
claimed  that  any  direct  force  was  attempted  in  this  case,  but  that 
the  felony  intended  was  to  be  accomplished  by  the  assistance  of 
drugs  administered  or  to  be  administered,  and  that  where  the  power 
of  resistance  is  thus  overcome,  and  advantage  thereof  taken  to  vio- 
late her  person,  the  act  would  be  rape,  and  for  such  purpose  the  law 
would  conclusively  presume  that  sufficient  force  was  used,  at  the 
time  intercourse  took  place,  so  to  characterize  the  act.  The  present 
case  however  falls  short  of  coming  within  the  principles  which 
would  justify  the  taking  of  life.  The  utmost  that  can  here  be  said 
is,  that  the  deceased  had  used  and  was  likely  to  use  fraudulent 
means,  by  administering  drugs,  to  excite  the  passions,  or  overcome 
the  resistance  he  otherwise  would  have  been  sure  to  encounter,  in 
order  to  accomplish  his  purpose.  So  far  as  he  had  then  gone,  even 
eoDoediog  all  that  is  claimed,  fraudulent  and  not  forcible  means 
had  been  resorted  to,  which  would  not  create  that  necessity  for  im- 
mediate action  on  the  part  of  the  accused,  by  the  taking  of  life,  to 
prevent  an  attempted  forcible  felony.  Ample  time  and  opportunity 
existed  to  enable  the  accused  to  resort  to  other  available  and  ade- 
quate means  to  prevent  the  anticipated  injury.  The  evil  threatened 
ooold  have  been  prevented  by  other  means  within  the  reach  and 
power  of  the  accused.  There  was  no  such  immediate  danger,  nor 
would  the  facts  warrant  the  apprehension  of  such  immediate 
danger,  as  would  justify  a  resort  to  the  means  adopted. 

It  must  be  certified  to  the  Circuit  Court  that  the  exceptions  art 
not  weU  taken,  and  that  the  court  proceed  to  judgment 


The  other  justices  concurred. 
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Ijong  y.  Battle  Crekk. 

(801l]ch.388.) 
(htUraet — etmnderation — municipal  corporaUtm, 

An  onX  propoeition  b/  a  cltliea  to  a  city  ooancil,  that  if  the  dtj  would  bttUd 
one-half  of  a  bridge  across  a  oertain  river,  he  woald  build  the  other  half,  or 
if  the  city  woald  build  the  whole  he  would  paj  for  half,  is  biudiiig  on  him 
If  the  city  builds  the  bridge. 

APPEAL  from  probate  commissioners.     The  opinion  states  the 
case. 

John  (7.  FitzOeraldy  for  plaintiffs  in  error.  The  contracts  of  a  com- 
mon council  arc  invalid  unless  for  municipal  and  not  private  pur- 
poses {Thomas  v.  Port  Huron,  27  Mich.  323  ;  People  v.  Saiem,  20 
id.  470 ;  Sharpless  v.  Mayor,  21  Penn.  St  168  ;  TirodJiead  v.  MO- 
toauhee,  \^  W\%.  624;  CoUon  v.  Hanchett,  13  III.  615;  Clark  ^f. 
Des  Moines,  19  Iowa,  199  ;  Hodges  v.  Buffalo,  21)011.112  ;  Donovan 
V.  Mat/or,  33  N.  Y.  291  ;  Livingston  County  v.  Weider,  64  111.  427 ; 
Randolph  County  v.  Jones^  1  id.  237) ;  a  promise  of  a  reward  for 
doing  one's  duty  is  illegal  and  void  (Addison  on  Contracts,  §  253  ; 
Mills  V,  Mills,  40  N.  Y.  545 ;  Fuller  v.  Dame,  18  Pick.  481 ;  Mar- 
shall V.  B.  di  0.  R.  R.,  16  How.  314  ;  Clippinger  v.  Hephaugh,  5  W. 
&  S.  315  ;  Dudley  v.  CilUy,  5N.  H.  558)  ;  a  municipal  corporation 
cannot  expend  public  money  unless  for  public  necessity  ;  but  not 
for  private  advantage.  Hanson  v.  Vernon,  27  Iowa,  47  ;  Staie  t. 
Wapello  County,  13  id.  405  ;  People  v.  McCreery,  34  Cal.  432 ;  HiU 
hish  v.  Catherma7i,  64  Penn.  St.  154  ;  Warren  v.  Henly,  31  Iowa, 
31 ;  lS.  &  V.  R.  R.  V.  Stockton,  41  Cal.  149 ;  Bay  City  r.  Siaie 
Treasurer,  23  Mich.  499. 

Arthur  Brown,  for  defendants  in  error. 

Marston,  J.  This  case  came  up  in  the  Circuit  Court  upon  an 
appeal  from  the  allowance  of  the  claim  by  the  commissioners  ap- 
pointed to  adjust  claims  against  the  estate  of  Thomas  G.  Duncan, 
deceased.  A  judgment  was  recovered  in  the  Circuit  Court  and  the 
case  comes  here  upon  writ  of  error. 
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The  principal  facts  out  of  which  this  claim  grew  are  in  brief, 
that  Duncan  was  the  owner  of  a  tract  of  land  in  the  city  of  Battle 
Creek  which  he  desired  to  improve ;  that  in  April,  1870,  he  ap- 
peared before  the  common  council  of  said  city,  and  made  a  verbal 
proposition  in  reference  to  the  building  of  a  bridge  across  the 
Kalamazoo  river,  at  the  foot  of  Kendall  street,  and  the  extension 
of  Kendall  street  across  his  land ;  that  action  was  thereafter  taken. 
by  the  common  council  in  reference  thereto,  his  proposition  was 
accepted  and  the  bridge  constructed,  and  it  was  claimed  on  the  part 
of  the  city  that  it  was  entitled  to  recover  out  of  his  estate,  in  ac- 
cordance  with  the  proposition  made  by  him  and  accepted  by  the 
city,  one-half  the  contract  price  of  building  the  bridge,  less  the 
amount  paid  on  Mr.  Duncan's  behalf  during  his  life-time. 

It  will  not  be  necessary  to  discuss  the  several  errors  assigned 
separately  and  each  at  length ;  they  raise  certain  legal  propositions 
which  we  will  proceed  to  consider. 

First*  That  there  was  only  one  way  by  which  the  common  council 
could  act  in  the  premises,  viz. :  by  resolution,  and  that  whatever 
action  they  did  take  is  conclusively  presumed  to  be  evidenced  by 
their  record,  and  that  parol  evidence  is  inadmissible  to  alter,  add 
to,  or  supplement  such  record  ;  that  the  court  erred  therefore  in 
permitting  oral  testimony  to  be  given  of  the  proposition  made  by 
Mr.  Duncan  to  the  council,  and  in  permitting  Joseph  O.  Hoyt  to 
give  evidence  of  certain  conversations  which  he  afterward  had 
with  Mr.  Duncan  in  reference  to  the  building  of  this  bridge,  and 
which,  it  is  claimed,  varied  or  changed  the  original  proposition  and 
contract,  if  any  such  contract  were  ever  made. 

The  legal  proposition  asserted  by  counsel  is  correct  as  a  general 
one  ;  the  difficulty  arises  in  it^  application  to  the  facts  in  this  case. 

The  proposition  submitted  by  Mr.  Duncan  to  the  common  council 
was  not  in  writing.  It  is  true  that  the  records  of  the  council  con- 
tain what  purports  to  be  the  substance  of  that  proposition.  This 
was  necessary  in  order  to  point  to  or  make  clear  the  subject-matter 
in  case  the  council  should  take  any  action  in  reference  thereto. 
The  proposition  as  made  might  be  spread  upon  the  record  by  the 
clerk,  or  it  might  be  incorporated  in  a  preamble  or  resolution  adopted 
bj  the  council,  and  thus  become  a  part  of  their  record.  In  either 
event  it  could  not  be  conclusively  presumed  to  contain  the  proposi- 
tion made  in  all  its  details,  and  would  not  preclude  Mr.  Duncan  or 
Sm  representatives  from  showing  what  the  proposition,  as  actually 
Vol.  XXXm— 49 
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made,  contained,  even  although  by  so  doing  the  record  might  be 
contradicted,  added  to,  or  varied.  While  the  city  wonld  be  con- 
claded  by  the  record  evidence  of  the  action  taken  by  the  common 
council,  neither  the  city  nor  third  parties  could  be  by  the  recitals 
in  the  record  of  oral  propositions  made  by  third  persons.  Either 
party  would  be  at  liberty  to  prove  by  oral  testimony  the  proposition 
actually  submitted  and  acted  upon.  Of  course,  the  result  of  such 
a  showing  in  some  cases  might  establish  the  fact  that  nothing  had 
in  truth  been  agreed  upon  ;  that  the  proposition  as  submitted  and 
the  one  acted  upon  and  accepted  were  so  dissimilar  that  the  minds 
of  the  parties  could  not  be  said  to  have  met  upon  any  thing.  Of 
course  an  oral  proposition  might  be  submitted,  and  as  it  appeared 
upon  the  record,  be  changed  or  varied,  and  accepted  or  acted  upon 
in  its  changed  condition,  and  yet  bind  the  parties  by  ratification  by 
the  acts  and  declaration  of  the  person  making  the  proposition,  after 
having  been  in  any  way  made  aware  of  the  changes. 

It  was  competent  therefore  to  show,  independently  of  the  records 
of  the  council,  the  proposition  made  by  Mr.  Duncan  in  refensncse 
to  the  building  of  this  bridge,  and  also  the  conversation  which 
members  of  the  council  afterward  had  with  him  in  reference  thereto^ 
whether  instructed  to  confer  with  him  upon  the  subject  or  otherwise. 
Detroity  Lansifig  d  Lake  Michigan  R,  R.  Co.  v.  Stames,  38  Mich. 
698;  Taymouth  v.  KoehUr^  36  id.  22. 

Second.  It  is  claimed  that  no  contract  whatever  was  shown  to 
have  been  made ;  that  the  proposition  made  by  Duncan  was  so  in- 
definite and  uncertain  that  it  could  not  have,  or  be  given  the  force 
of  a  contract ;  that  the  proposition  made  was  for  a  '^good  bridge," 
but  did  not  state  its  size  or  class,  whether  foot,  toll  or  suspension  ; 
whether  it  should  be  built  of  iron,  wood  or  stone,  nor  the  particular 
place  where,  or  when  it  should  be  built,  or  the  expense  or  cost 
thereof,  and  that  the  report  of  the  committee,  and  the  action  of  the 
council  thereon  must  necessarily  be  equally  indefinite  and  uncer- 
tain, as  the  council  could  only  accept  or  reject  the  proposition  as 
made. 

This  last  statement,  as  we  have  already  said,  is  not  strictly  correct. 
The  council  could  accept  the  proposition  with  such  changes  and 
modifications  as  was  deemed  best,  and  should  the  party  afterward 
be  informed  of  the  changes  or  conditions,  and  assent  thereto,  lie 
would  be  bound  thereby  the  same  as  though  such  changes  or  coii« 
ditions  had  been  contained  in  his  original  proposition.     If  an  offer 
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or  proposition  is  made  by  a  person  to  a  corporation  in  relation  to  a 
matter  within  the  scope  of  its  authority,  and  is  accepted  in  a  modi« 
fied  form^  we  know  of  no  legal  principle  which  would  prevent  both 
parties  from  carrying  out  the  agreement  in  its  new  or  accepted 
form,  if  they  thought  proper  so  to  do. 

In  regard  to  the  indefinite  and  uncertain  nature  of  the  proposi- 
tion and  acceptance,  were  this  an  action  brought  to  enforce  specifier 
performance  of  the  agreement  or  to  recover  damages  from  non-^ 
performance  of  the  contract  in  not  building  the  same,  the  objeo* 
tions  urged  would  have  some  force.    Such  is  not  this  case.    Here 
the  bridge  has  been  built,  no  question  is  made  as  to  the  time,  place - 
or  manner  of  its  construction,  or  that  it  in  any  respect  falls  short- 
of  the  kind  of  bridge  contemplated  by  the  parties.    If  Mr.  Duncan 
amply  stipulated  for  a  *^  good  bridge/*  leaving  the  kind  of  bridge 
ftnd  all  the  details  to  the  council,  and  found  no  fault  with  the  action 
taken  by  the  council  so  far  as  known  to  him,  it  is  now  too  late  for 
his  representatives  to  come  in  after  they  have  obtained  all  he  stipu- 
lated for,  and  because  of  the  indefinite  nature  of  his  proposition 
decline  to  pay  the  stipulated  price. 

It  was,  however,  urged  that  Mr.  Duncan's  proposition  was,  that 
**  if  the  city  would  build  one-half  of  a  good  bridge  across  the  Kal- 
amazoo river,  he  would  build  the  other  half ; "  that  the  only  evi- 
dence tending  to  change  this  proposition  was  that  of  Hoyt,  who 
testified  that  as  one  of  a  committee  appointed  by  the  council  ^^  to 
confer  with  Mr.  Duncan  in  reference  to  procuring  timber  for  the 
bridge,"  he  had  a  conversation  with  him  relative  thereto;  that 
Duncan  said  to  him  that  he,  Duncan,  wanted  nothing  to  do  with 
bailding  the  bridge  himself,  —  he  would  rather  the  city  would  go 
on  and  build  it  and  he  would  pay  one-half  of  it.  After  this  the 
council  authorized  one  of  its  committees  to  advertise  for  bids  for 
bnilding  the  bridge,  and  let  the  contract  under  which  it  was  con- 
structed. 

We  think  that  this  evidence  in  no  way  tended  to  change  or 
modify  the  original  agreement.  The  oral  evidence  as  to  the  prop- 
osition submitted  by  Mr.  Duncan  was,  that  if  the  city  would  go  on 
and  build  a  bridge  across  the  river,  he  (Duncan)  "  would  be  to 
the  expense  of  half  the  bridge  —  building  half  the  bridge.'*  11 
this  was  the  proposition  made,  then  there  was  no  change  made,  but 
we  are  of  opinion  that  even  if  the  language  used  by  Mr.  Duncan 
I,  that  ''  if  the  city  would  build  one-half  of  a  good  bridge  across 
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•the  Kalamazoo  river,  be  would  build  the  otber  half,"  the  legal  effect 
.and  construction  thereof  would  be  the  same.     It  could  not  have 
-been  the  intention  that  each  should  literally  build  one-half,  any 
:fnore  than  that  if  the  members  of   the  common  council  should 
themselves  personally  do  the  manual  labor  upon  one-half  the  bridge 
he  (Duncan)  would  with  his  own  hands  construct  the  other  half. 
Bridges  are  not  usually  constructed  by  piece-meal  in  that  way.    In 
tihe  construction  of  bridges  across  rivers  between  different  corpora- 
tions on  the  lines  of  public  highways,  each  builds  one-half  the 
't>ridge  by  paying  one-half  the  expense  thereof,  but  the  bridge  is 
oonstructed  as  a  whole.    So  in  this  case  the  proposition  to  build 
one-half  was  but  another  way  of  saying  that  he  would  pay  one-half 
^the  expense  of  its  construction.    This  follows  from  the  nature  of 
'•jthe  subject-matter  about  which  the  parties  were  negotiating. 

Third.  It  is  also  insisted  that  the  council  could  not  extend  Ken* 

-dall  street  without  first  declaring  it  to  be  a  necessary  public  im- 

,  provement ;  that  until  they  had  extended  it  across  the  river  they 

V  could  not  contract  to  build  a  bridge  there,  as  they  only  possessed 

'\j)owcr  to  build  bridges  upon  public  streets  ;  that  the  declaration 

does  not  allege  nor  the  proofs  show  that  public  necessity  or  even 

convenience  required   the  building  of  this  bridge,  while  it  does 

appear  that  the  object  was  to  improve  and  render  more  valuable  the 

lands  of    Duncan  and  increase  their  value. 

There  is  no  force  in  these  objections.    If  the  council  had  been 
seeking,  under  the  power  of  eminent  domain,  to  open  and  extend 
this  street,  there  might  be  force  in  the  objection.     Where,  however, 
s  person,  as  in  this  case,  offers  upon  certain  conditions  to  throw 
open  a  street  across  his  laud  for  the  use  of  the  public,  an  accept- 
ance of  such  proposition  by  the  proper  authorities  is  a  snfiBcient 
'declaration  of  its  necessity  as  a  public  improvement,  even  if  any 
jiuch  were  needed  ;  and  the  fact  that  the  improvement  would  bene* 
At  the  lands  of  private  individuals  could  be  no  objection.    It  ia 
frequently  the  case  in  all  cities  that  parties  owning  lands  which 
^ould  be  rendered  more  valuable  by  having  a  street  opened  and 
graded  through  the  same,  offer  to  open  or  permit  to  be  opened  a 
street  on  condition  that  the  city  will  open  and  grade  the  street  and 
4)uiM  the  necessary  fences,  and  the  power  of  the  common  council 
to  accept  such  a  proposition  and  proceed  with  the  work  we  have 
Aever  heard  questioned.    There  can  be  no  doubt  of  the  power  to 
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accept  apon  sach  or  similar  terms,  unless  prohibited  by  some  pro- 
yiidou  in  the  charter,  which  is  not  claimed  in  this  case. 

But  it  is  said  that  such  a  proposition  as  the  one  made  by  Duncan',^ 
even  if  accepted  by  the  city,  would  be  void  as  being  against  pnbli& 
policy;  that  this  council  was  the  municipal  legislature  of  the  city, 
and  the  proposition  appears  upon  its  face  to  have  been  made  in  ref- 
erence to  legislative  action  ;  that  if  it  was  not  the  duty  of  the  city 
to  build  the  bridge  they  had  no  warrant  for  doing  it.  If  it  waa 
their  duty  to  build,  Duncan's  promise  to  pay  a  part  of  the  expense 
was  a  promise  to  pay  them  a  premium  for  doing  their  duty,  audi 
therefore  void  ;  and  that  the  corporation  had  no  right  to  expend! 
money  unless  the  public  exigency  required  it,  and  not  for  private* 
advantage*    Such  in  brief  was  the  argument  advanced. 

We  see  nothing  in  the  proposition  as  made,  or  accepted  by  th» 
common  council,  which  could  be  considered  as  contrary  to  publico 
policy,  or  that  the  proposition  was  made  for  the  purpose  of  influenc- 
ing the  legislative  action  of  the  council  in  such  a  manner  as  to  ren* 
der  the  agreement  void. 

This  offer  had  no  reference  to  a  purely  private  matter.  It  had 
reference  to  the  extension  of  one  of  the  public  streets  of  the  city,» 
and  the  erection  of  a  public  bridge  on  the  line  thereof  free  to  anS 
for  the  benefit  of  all  the  inhabitants  of  the  city.  The  entire  expens® 
of  the  improvement  contemplated  may  have  been  so  great  that 
the  council  may  well  have  hesitated  at  that  time  to  assume  the  en- 
tire  harden.  The  fact  that  private  individuals  would  be  benefited 
bj  the  improvement,  and  that  they  therefore  should  offer  to  bear 
a  portion  of  the  expense,  would  make  the  improvement  none  the* 
less  a  public  one,  or  one  that  the  common  council  should  not  then 
make,  because  of  the  offer. 

Had  the  council  proposed  to  build  an  inferior  or  temporary  bridge- 
or  one  not  considered  fully  adequate  to  meet  the  wants  of  tlie  pub- 
licy  might  not  a  portion  of  the  citizens  offer  to  contribute  a  portion- 
of  the  expense  of  building  a  better  and  more  ornamental  one  ?  Or 
might  not  the  citizens  on  the  line  of  a  contemplated  street  offer 
to  psTO  it  if  the  council  would  open  and  grade  it  ?  Clearly  we  thinlc 
this  might  be  done,  and  that  an  offer  so  made,  if  accepted  and  acted^ 
npon  by  the  council  within  a  reasonable  time,  would  be  binding  audi 
obligatory  upon  the  parties.  The  mere  fact  that  it  might  be  th9 
daty  of  the  city  unaided  to  make  the  desired  improvement  would.' 
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not  render  an  agreement  to  aid  void.    Stevens  y.  Corbitt^  33  Mich. 
461. 

But  it  is  said  such  a  proposition  inflaences  legislative  action  and 
is  therefore  void.  There  are  many  ways  in  which  a  legislative  body 
may  be  fairly  and  legitimately  inflaenced.  It  is  not  the  fact  merely 
of  influencing  a  legislative  body^  bat  the  manner  or  method  resorted 
to  that  is  condemned.  The  reason  why  agreements  to  aid  and  in- 
fluence legislation  are  usually  held  void  as  being  contrary  to  public 
policy  isy  that  they  tend  to  subject  the  members  to  secret,  improper 
and  corrupting  influences.  No  such  reasons,  however,  exist  in  this 
case.  Here  the  proposition  was  openly  and  fairly  made  in  an  hon- 
orable manner  to  the  body  itself  ;  no  promise,  reward  or  private 
benefit  was  secretly  or  otherwise  offered  or  presented  to  any  of  the 
individual  members  of  that  body.  The  only  interest  or  inducement 
held  out  to  them  was  a  public  one.  In  all  this  we  can  discover 
nothing  secret  —  nothing  improper  or  corrupting  in  its  tendency. 

It  is  unnecessary  to  examine  the  several  cases  cited  by  counsel  for 
plaintiff  in  error.  We  should  have  no  hesitation  in  following  them, 
in  a  case  where  we  considered  them  applicable.  The  authorities 
cited  by  counsel  for  defendant  are  more  directly  in  point  and  sus- 
tain the  agreement  in  this  case. 

The  judgment  must  be  affirmed  with  costs. 

JudgmerU  affirmed. 

The  other  justices  concurred. 


Obbgory  v.  Wbwdell. 

(80  Hlch.  S87.) 
O&iUract  — future  dditery  of  stocks — margine. 

An  agreement  for  future  delivery  of  stocks,  where  there  is  no  intention  of  d» 
livering,  hut  only  of  settling  the  difference  between  the  agreed  and  the  mar- 
ket price,  is  invalid,  and  "  margins  "  cannot  be  recovered  back,  bat  the  qoea> 
tion  of  good  faith  is  for  the  jury. 

ASSUMPSIT.     The  opinion  states  the  case.    The  defendant  had 
judgment  below. 
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Atkinson  dk  Atkinson,  for  plaintiffs  in  error. 

Otto  Kirchner  and  Ashley  Pond,  for  defendants  in  error,  cited  aa 
to  the  legality  of  '*  option  deals/'  Olarh  v.  Foss,  10  Chic.  Leg.  News, 
211 ;  Wohott  V.  Beath,  78  HI.  433. 

Habstok,  J.  Plaintiffs  reside  in  Owosso,  and  in  1877  were 
engaged  in  the  purchase  of  grain  aud  other  farm  products.  De« 
fendants  were  commission  merchants  in  the  city  of  Detroit. 

On  the  26th  of  April,  1877,  one  of  the  plaintiffs  had  a  conversa* 
tion  with  one  of  the  defendants  in  the  city  of  Detroit  about  specu- 
lating in  com  and  wheat.  It  resulted  in  plaintiffs  directing  de- 
fendants to  purchase  for  them  20,000  bushels  of  com,  deliverable 
at  Chicago  in  June  following.  It  was  claimed  that  defendants 
thereupon  telegraphed  to  certain  commission  merchants  in  Chicago 
directing  the  purchase,  and  received  a  few  minutes  thereafter  a  tele- 
gram announcing  the  purchase  of  the  quantity  mentioned  and  at 
prices  therein  named.  It  was  at  this  time  agreed  that  the  plaintiffs 
should  send  defendants  $1,000  as  a  margin  upon  this  purchase,  which 
was  done  within  a  few  days  thereafter.  The  receipt  thereof  was 
acknowledged  by  defendants  and  credited  to  plaintiffs'  account. 

Other  correspondence  Was  had  between  these  parties  in  reference 
to  this  purchase  and  the  condition  of  the  grain  markets. 

On  May  17th  plaintiffs  wrote  defendants  suggesting  a  change 
from  June  to  July  corn,  and  on  the  18th  defendants  wrote  plaint- 
iffs that  they  had  sold  the  June  com,  and  purchased  July  com, 
and  inclosed  a  statement  of  account  showing  a  loss  to  plaintiffs. 
The  receipt  of  this  letter  by  plaintiffs  was  on  the  next  day,  and  a 
hope  expressed  that  the  loss  sustained  on  the  Juno  would  be  got 
back  on  the  July  corn.  The  market  continued  to  decline.  Far- 
ther margins  were  called  for  but  not  made.  Two  cur  loads  of  wheat 
were  shipped  by  plaintiffs  to  defendants,  and  by  them  sold  on  com- 
mission and  the  proceeds  credited  to  plaintiffs  on  account 

Action  was  brought  to  recover  the  amount  received  for  this  wheat 
and  to  recover  back  the  $1,000  margin.  There  was  no  dispute  aa 
to  the  wheat  or  its  value,  and  judgment  was  recovered  for  the 
amount  thereof.  The  court  charged  the  jury  that  no  part  of  the 
$1,000  could  be  recovered.  In  this  it  is  claimed  the  court  erred» 
and  also  in  not  submitting  the  question  to  the  jury  whether  anj 
com  was  ever  actually  purchased. 
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Gregory,  one  of  the  plaintiffs,  testified  tliat  he  never  saw  any  of 
the  com  and  that  none  had  ever  been  delivered  to  him. 

He  also  testified  that  in  July  certain  parties  called  at  his  office; 
that  they  had  an  envelope,  the  contents  of  which  he  declined  to 
examine,  and  there  was  evidence  tending  to  show  that  they  were 
there  and  offered  to  make  him  a  tender  of  warehouse  receipts  for 
July  corn.  There  was  evidence  tending  to  show  that  before  the 
commencement  of  this  action  defendants  wore  called  upon,  in  the 
plaintiffs'  interest,  and  requested  to  produce  and  show  the  telegrams 
in  reference  to  the  purchase  of  the  June  corn,  but  that  although 
search  was  made,  they  were  unable  to  find  them,  although  such  were 
produced  on  the  triaL  A  Mr.  Thomas,  a  broker  on  change  for  Gooley 
&  McHenry  of  Chicago,  testified  that  he  purchased  twenty  thousand 
bushels  of  com  on  April  26th ;  that  he  and  the  party  from  whom 
he  purchased  made  the  usual  memorandum  of  the  transaction, 
which  was  afterward,  in  accordance  with  the  custom,  reduced  to 
formal  entries  on  their  respective  books.  The  original  memorandum 
and  entries  were  not  produced,  and  the  witness  was  unable  to  give 
the  name  of  the  person  from  whom  he  purchased  the  com,  or  where 
it  was  at  the  time,  or  to  whom  ho  afterward  sold  it  Other  evidence 
was  given  which  it  was  claimed  tended  to  show  that  no  actual  sale 
of  corn  had  been  made. 

It  seems  to  me  that  the  real  questions  thus  raised  in  the  case 
were  —  was  there  an  actual  bona  fide  sale  of  corn  intended  by  the 
parties  or  any  of  them,  to  be  delivered  and  received?  Or  did  the 
parties  intend  that  no  com  should  be  purchased,  delivered,  received, 
bnt  that  a  settlement  should  be  made  upon  a  basis  of  the  market 
price  of  corn  at  the  time  mentioned  for  delivery? 

Some  nice  distinctions  have  heretofore  been  drawn  as  to  the  right 
of  a  person  to  sell  personal  property  not  at  the  time  owned  by  him, 
but  which  he  intended  to  go  into  the  market  and  buy — or  as  was 
said,  that  which  he  hath  neither  actually  nor  potentially.  Courts 
must  however,  from  necessity,  recognize  the  methods  of  conducting 
and  carrying  on  business  at  the  present  day,  and  applying  well* 
settled  principles  of  the  common  law,  enforce  what  might  be  called 
a  new  class  or  kind  of  agreements,  heretofore  unknown,  unless  they 
violate  some  rule  of  public  policy.  The  mercantile  business  of  the 
present  day  could  no  longer  be  successfully  carried  on,  if  merchants 
and  dealers  were  unable  to  purchase  or  sell  that  which  as  to  them 
had  no  actaal  or  potential  existence.     A  dealer  has  a  clear  right  to 
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sell  and  agree  to  deliver  afc  some  future  time  that  which  he  then 
has  not,  but  expects  to  go  into  the  market  and  buy.  And  it  is 
equally  clear  that  the  parties  may  mutually  agree  that  there  need 
not  be  a  present  delivery  of  the  goods,  but  that  such  delivery  may 
take  place  at  some  other  time;  and  that  there  need  not  be  an  actual 
manual  possession  given,  but  a  symbolical  one,  as  by  the  delivery 
of  warehouse  receipts  according  to  custom,  is  also  beyond  dis- 
pute. 

In  these  cases  there  is  something  actual  and  tangible  sold,  al- 
though  not  then  owned  or  possessed  by  the  vendor,  or  rather  some* 
thing  actual  and  tangible  agreed  to  be  sold,  as  the  agreement  is 
more  in  the  nature  of  a  contract  for  a  future  sale.  There  is  also 
an  intention,  and  such  is  the  agreement,  that  when  the  time  agreed 
upon  for  delivery  arrives,  the  property  shall  be  actually  delivered. 
This,  as  already  said,  may,  as  in  the  case  of  grain,  be  by  a  delivery  of 
warehouse  receipts,  for  the  quantity  and  quality  agreed  upon,  rather 
than  for  any  particular  lot  The  vendee  under  such  an  agreement 
may,  before  the  time  for  delivery  to  him  has  arrived,  agree  to  sell, 
or  transfer  his  right  to  the  goods,  or  under  the  contract  to  someone 
else,  who,  should  he  retain  the  same,  would  be  entitled  to  receive 
possession  thereof  at  the  time  agreed  upon  by  the  parties  through 
whom  he  claims  title. 

But  where  the  parties  at  the  time  of  entering  into  an  agreement 
for  the  purchase  and  sale,  apparently,  of  goods  for  future  delivery, 
agree  that  no  title  to  any  property  shall  pass  and  that  nothing  shall 
bo  delivered — no  delivery  made ;  or  where,  from  the  nature  of  ihe 
transaction,  and  the  manner  and  method  of  carrying  on  the  busi- 
ness, it  is  apparent  that  snch  was  the  intention  of  the  parties,  al- 
though not  expressed,  but  the  agreement  or  understanding  was  that 
at  the  time  fixed  for  delivery  they  should  settle  upon  a  basis  of  the 
then  market  price  of  the  commodity,  by  the  losing  party  paying  to 
the  other  the  difference,  such  an  agreement  would  be  one  that  the 
law  would  not  recognize  and  enforce.  It  would  not  constitute  a 
Bale  or  an  agreement  to  sell  property  of  any  kind,but  one  to  specu- 
late npon  the  prices  that  certain  property  would  be  likely  to  bring 
at  some  future  day. 

The  distinction  was  clearly  pointed  out  in  Rumsey  v.  Berry ^  65 

He.   574    The  court  said :  ^*  The  mischief  and  illegality  arises 

when  the  apparent  contract  is  not  the  real  one,  when  it  is  a  mere 

carer  for  ulterior  designs  and  such  as  are  not  authorized  by  law.  A 

Vol.  XXXIII  — 60 


^  MICHIGAN, 


Gregory  v.  Wendell. 


contract  for  the  sale  and  purchase  of  wheat  to  be  delivered  in  good 
faith  at  a  future  time  is  one  thing,  and  is  not  inconsistent  with  the 
law.  But  such  a  contract  entered  into  without  an  intention  of 
having  any  wheat  pass  from  one  party  to  the  other,  but  with  an 
understanding  that  at  the  appointed  time  the  purchaser  is  merely 
to  receive  or  pay  the  difference  between  the  con  tract  and  the  market 
price  is  another  thing,  and  such  as  the  law  will  not  sustain.  This 
is  what  is  called  a  settling  of  the  differences,  and  as  such  is  clearly 
and  only  a  betting  upon  the  price  of  wheat,  against  public  policy, 
and  not  only  void,  but  deserving  of  the  severest  censure." 

This  question  was  fully  discussed  by  Agnew,  J.,  who  delivered 
the  opinion  of  the  court  in  Kirkpatriek  v.  Bofisall,  72  Penn.  St 
155,  where  the  court  held  a  certain  contract  was  not  on  its  face  a 
gambling  contract,  but  that  its  character  might  be  weighed  in  con- 
nection with  other  evidence,  on  the  question  that  the  transaction 
was  a  gambling  scheme.  The  court  said  a  bargain  for  an  option 
may  be  legitimate  and  for  a  proper  business  object.  '*  But  it  is  evi- 
dent such  agreements  can  be  readily  prosecuted  to  the  worst  kind 
of  gambling  ventures,  and  therefoi'e  its  character  may  be  weighed 
by  a  jury  in  connection  with  other  facts  in  considering  whether  the 
barguin  was  a  mere  scheme  to  gamble  upon  the  chance  of  prices. 
The  form  of  the  venture,  when  aided  by  evidence,  may  clearly  indi- 
cate a  purpose  to  wager  upon  a  rise  or  fall  in  the  price  of  oil  at  a 
future  day,  and  not  to  deal  in  the  article  as  men  usually  do  in  that 
business.  We  must  not  confound  gambling,  whether  it  be  in  cor- 
poration stocks  or  merchandise,  with  what  is  commonly  termed 
speculation.  Merchants  speculate  upon  the  future  prices  of  that 
in  which  they  deal,  and  buy  and  sell  accordingly.  *  *  Their 
speculations  display  talent  and  forecast,  but  they  act  upon  their 
conclusions  and  buy  and  sell  in  a  bona  fide  way.  Such  specalations 
cannot  be  rlonounced.  But  when  ventures  are  made  upon  the  turn 
of  prices  alone,  with  no  bona  fide  intent  to  deal  in  the  article,  but 
merely  to  risk  the  difference  between  the  rise  and  fall  of  the  price 
at  a  given  time,  the  case  is  changed.  The  purpose  then  is  not  to 
deal  in  the  article,  but  to  stake  upon  the  rise  or  fall  of  its  price. 
No  money  or  capital  is  invested  in  the  purchase,  but  so  much  only 
is  requii-ed  as  will  cover  the  difference  —  a  margin,  as  it  is  figara* 
tively  termed.  Then  the  bargain  represents  not  a  transfer  of  prop* 
erty,  but  a  mere  stake  or  wager  upon  its  future  price." 

See  farther  Onzetoood  v.  Blane,  11   C.  B.  626  ;  73  E.  C.  L.  538. 
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where  it  was  held  that  a  contract  to  purchase  shares  of  stock  with- 
out the  intention  to  deliver  or  receive  them  was  a  gaming  contract. 

In  YerkesY.  Saiotnon,  18  N.  Y.  Sup.  Ct.  (11  Hun)  473,  it  was 
said  that  the  authorities  were  abundant  upon  the  proposition  that 
if  neither  party  intended  to  deliver  or  accept  shares,  but  merely  to 
pay  differences  according  to  the  rise  or  fall  of  the  market,  the  contract 
would  be  a  gaming  one.  And  in  that  case  it  was  held  to  be  error 
to  exclude  a  question  asking  what  the  intention  at  the  time  the 
contracts  were  made  was,  whether  to  tender  or  call  stock,  or  merely 
to  settle  upon  differences. 

It  IS  clear  from  these  authorities,  that  the  form  of  the  contract 
on  its  face  is  not  conclusive,  but  that  its  character  should  be  con- 
sidered by  the  jury  in  the  light  of  all  the  surrounding  facts  and 
circumstances,  in  order  for  them  to  determine  whether  a  mere 
scheme  to  gamble  upon  prices  was  the  intention,  or  an  actual  iona 
fide  sale  of  grain  to  be  delivered  at  the  time  mentioned. 

There  were  some  suspicious  facts  and  circumstances  in  this  case. 
The  weight  thereof,  or  the  proper  conclusion  to  be  arrived  at  from 
a  view  of  the  whole  case,  it  is  not  for  this  court  to  determine.  The 
whole  case  under  proper  instructions  should  have  been  submitted 
to  the  jury  and  the  court  erred  in  withdrawing  the  case  from  them. 
There  must  therefore  be  a  new  trial  ordered,  upon  which  the  case 
may  appear  in  one  of  three  different  aspects. 

ISrsL  If  the  parties  acted  in  good  faith,  and  the  agreement  made 
contemplated  an  actual  purchase  and  delivery  of  grain,  and  such  a 
purchase  was  in  fact  made,  then  the  amount  paid  by  plaintiffs  in 
error  to  cover  any  loss  which  defendant  might  suffer  or  become 
responsible  for  on  account  of  a  decline  in  the  price  or  value  of  the 
grain  purchased,  cannot,  to  the  extent  of  such  loss,  be  recovered 
back. 

Second,  If  under  the  agreement  made,  neither  party  contemplated 
or  intended  that  any  grain  should  in  fact  be  purchased,  or  delivered 
but  that  at  the  time  mentioned  for  delivery,  the  difference  between 
the  contract  and  the  market  price  should  be  paid  to  the  person  enti- 
tled to  receive  the  same,  such  agreement  being  void  as  against  pub- 
lic policy,  and  both  parties  being  equally  in  the  wrong,  the  law 
would  afford  no  assistance  to  either,  and  the  amount  paid  over  as  a 
margin  could  not  be  recovered  back. 

Third.  If  plaintiffs  in  error,  acting  in  entire  good  faith,  author- 
ized defendants  to  purchase  grain  for  them,  to  be  delivered  at  a 
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future  date,  contemplating  and  intending  that  an  actual  purchase 
of  grain,  and  a  delivery  thereof  to  them,  would  be  made,  but  the 
defendants,  without  being  induced  by  plaintiffs'  action  into  any 
misunderstanding,  did  not  in  fact  make,  or  cause  to  be  made,  an  act- 
ual bona  fids  purchase  of  grain,  but  acted  upon  the  theory  that  the 
difference  in  price  only  should  be  accounted  for  and  paid,  then  and 
under  such  circumstances,  plaintiffs,  upon  discovery  of  such  facts, 
would  have  a  right  to  repudiate  what  had  been  done,  and  recover 
back  the  amount  by  them  advanced  or  paid  over  to  the  defendants. 

Judgment  reversed  with  costs  and  a  new  trial  ordered. 

Judgment  reversed. 

The  other  justices  concurred. 


Woods  v.  Aybbs. 

(80  Mich.  S15.) 
Gmtraet  —  token  nai  impUed. 

AMompsit  cannot  be  baaed  on  a  spontaneoas  and  unasked  senrioe*  rendered 
through  kindneu  or  to  be  more  probably  acooanted  for  than  by  the  expecta- 
tion of  payment,  nor  on  a  etatntorj  obligation. 

ASSUMPSIT.    The  opinion  states  the  case.    The  plaintiff  had 
judgment  below. 

Wineor  dk  Snover  and  Levi  L.  Wio^son^  for  plaintiffs  in  error. 

Atkinson  di  Atkinson,  for  defendants  in  error. 

Oraybs,  J.  In  the  fall  of  1871  a  claim  in  favor  of  the  firm  ol 
Ayrcs,  Learned  ft  Wiswall  arose  against  plaintiffs  in  error,  for  four 
dollars  per  thousand  feet  upon  a  quantity  of  pine  saw  logs  delivered 
by  the  firm  to  plaintiffs  in  error,  under  an  agreement  for  their  de- 
livery, subject  to  that  drawback,  to  replace  others  the  firm  had  cut 
on  lands  of  the  plaintiffs  in  error.  The  members  of  the  firm  in  whose 
favor  the  claim  arose  were  Ebenezer  Wiswall,  Charles  O.  Learned 
and  defendant  in  error  Frederick  S.  Ayres.  November  6,  1871, 
this  firm  was  succeeded  by  that  of  ''Ayres,  Learned  &  Co.,''  oom« 
posed  of  Frederick  S.  Ayres,  Jonas  R  Learned  and  James  S.  Ayres, 
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and  this  again  on  the  24th  of  October,  1874,  by  the  firm  of  '*  AyrcB 
&  Co./'  composed  of  defendants  in  error.  In  1877  these  parties 
assnraing  to  own  the  claim  in  question  bronght  this  action  upon  it 
and  recovered.    The  other  parties  bronght  error. 

[Omitting  a  minor  point] 

Second.  Plaintiffs  in  error  offered  to  show  bj  way  of  set-off  a 
demand  in  their  favor  for  moving  certain  logs  of  '*  Ayres,  Learned 
&  Wiswall  '^  in  the  Pinnepog  river  in  the  season  of  1871  pursuant 
to  the  act  of  1861  as  amended  in  1863  to  regulate  the  "  floating  of 
logs  and  timbers  in  the  streams  of  this  State ''  (Sess.  L.  1863,  p. 
374);  and  a  farther  demand  in  their  favor  for  moving  logs  of  ^'  Ayres^ 
Learned  &  Oo.^"  in  the  same  river  in  the  season  of  1872  and  pur- 
saant  to  the  same  law.  Upon  objection  by  defendants  in  error  the 
eonrt  raled  against  the  offer. 

Assuming  that  all  the  conditions  were  present  to  generate  a  lia- 
bility ander  this  statute,  were  the  demands  enforceable  under  the 
set-off  law  ?  If  they  were  not,  the  ruling  was  correct.  In  order  to 
decide  npon  this  it  is  necessary  to  consider  of  what  nature  the  de- 
mand is  on  which  this  statute  impresses  the  right  of  enforcement, 
and  whether  the  statute  of  set-off  fairly  comprehends  it. 

The  right  of  set-off  at  law  is  given  and  limited  by  statute.  The 
common  law  never  recognized  it  Bac.  Abr.,  tit  *^  Set-off."  The 
provisions  concerning  set-off  must  therefore  be  consulted  to  see  in 
what  cases  and  in  what  circumstances  the  right  is  admitted. 
Unless  a  case  is  positively  embraced  by  the  specifications  enacted  by 
the  legislature,  the  remedy  is  absolutely  denied  and  the  claim  will 
remain  to  be  separately  enforced  as  though  there  were  no  such 
statute. 

Now  the  first  pre-requisite  under  the  law  allowing  set-off  is  that 
the  demand  has  arisen  '^  upon  judgment,  or  upon  contract,  express 
or  implied"  (Oomp.  L.,  §  5796,  subd.  1),  and  unless  it  has  origi- 
nated in  one  of  these  ways  it  is  incapable  of  being  set  off.  The  de- 
mands in  question  did  not  arise  on  judgment  or  upon  express  con- 
tract So  much  may  be  taken  for  granted.  If  then  they  were 
capable  of  being  set  off,  it  must  be  because  they  arose  on  implied 
contract.  Did  they  originate  in  that  way?  The  question  is  not 
whether  they  constituted  assumpsits  in  some  metaphorical  or  arti- 
ficial sense, —  whether  under  the  license  allowed  in  modem  times 
in  applying  forms  of  action  they  might  not  be  sued  in  assumpsit— « 
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but  it  is  whether  in  the  sense  of  the  statute  of  set-off  thej  were 
causes  of  action  on  true  implied  contract. 

In  early  times  the  want  of  a  common-law  remedy  suited  to  cases 
of  non-performance  of  simple  promises  caused  frequent  recourse  to 
equity  for  relief;  but  at  length  in  the  21st  of  Henry  YII  it  was 
settled  by  the  judges  that  an  action  on  the  case  would  lie  as  well  for 
non-feasance  as  for  malfeasance,  and  in  that  way  assumpsit  was  in- 
troduced. In  theory  it  was  an  action  to  recover  for  non-perform- 
ance of  simple  contracts,  and  the  formula  and  proceedings  were 
constructed  and  carried  on  accordingly.  Very  early  there  were 
successful  efforts  to  apply  it  beyond  its  import,  and  from  the  reign  of 
Elizabeth  ^*  this  action  has  been  extended  ^'  —  as  Mr.  Spenoo  informs 
US  — '' '  conscience  encroaching  on  the  common  law '  —  to  almost 
every  case  where  an  obligation  arises  from  natural  reason,  and  the 
just  construction  of  law,  that  is,  qtiaai  ex  contractu;  **  and  is  now 
maintained  in  many  cases  which  its  principles  do  not  comprehend 
and  where  fictions  and  intendments  are  resorted  to,  to  fit  the  actual 
cause  of  action  to  the  theory  of  the  remedy.  It  is  thus  sanctioned 
where  there  has  been  no  actual  assumpsit — no  real  contract — but 
where  some  duty  is  deemed  sufficient  to  justify  the  court  in  imput- 
ing a  promise  to  perform  it  and  hence  in  bending  the  transaction 
to  the  form  of  action.  1  Spence's  £q.  Jur.  248,  244,  245  ;  Hosmer 
V.  Wilsony  7  Mich.  294 ;  Ward  v.  Warner,  8  id.  508 ;  Watson  v. 
Stever,  25  id.  38G,  and  other  cases  in  this  court 

This  tendency  to  apply  assumpsit  to  causes  of  action  foreign  to 
its  original  spirit  and  design  is  apparent  in  our  legislation.  The 
statute  allows  it  to  be  brought  on  judgments  and  sealed  instru- 
ments (Comp.  L.,  §  6194),  also  for  penalties  and  forfeitures  (g 
6841),  and  by  commissioners  of  highways  for  expenses  laid  out  on 
bridges  required  to  be  maintained  by  private  parties  (§  1311).  There 
are  other  instances  in  the  laws. 

The  arbitrary  use  which  has  been  made  of  the  action  has  caused 
many  incongruities  and  no  little  confusion.  The  practice  of  strained 
constructions  and  the  invention  of  fictions  and  intendments  to  sub- 
ject causes  of  action  to  the  remedy  which  were  foreign  to  it,  has 
led  somewhat  to  a  confounding  of  transactions  which  are  not  con- 
tracts, with  those  which  are,  and  to  a  neglect  of  obvious  and  neces- 
sary distinctions.  But  it  may  be  observed  in  passing  that  it  is  not 
the  only  occasion  where  inaccuracies  have  been  generated  by  a  too 
close  adherence  to  the  plan  of  studying  causes  of  action  through 
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the  forms  of  action.  The  circumstance  that  a  cause  of  action  in 
point  of  fact  not  ex  contractu  is  allowed  to  be  sued  in  assumpsit 
and  to  be  described  as  matter  of  contract  and  to  be  loosely  spoken 
of  as  implied  contract  is  of  no  more  force  to  fix  its  actual  chai*ac- 
ter  contrary  to  the  truth  than  is  the  allegation  of  loss  and  finding 
in  trover  to  convey  the  sense  of  a  literal  loss  and  finding  Permis- 
sion to  apply  the  action  to  a  transaction  not  involving  any  real  con- 
tract relation  between  the  parties  cannot  change  the  true  nature  of 
the  transaction  and  transform  it  into  matter  of  contract.  Courts 
cannot  make  contracts  for  parties.  And  the  fictions  and  intend- 
ments permitted  for  the  sake  of  the  remedy  are  explainable  when- 
ever necessary. 

It  seems  scarcely  necessary  to  add  that  the  determination  by  a 
majority  of  the  court  {Chapman  v.  Keystone,  etc.,  Co,,  20  Mich.  358) 
that  the  party  moving  logs  as  contemplated  by  the  first  section  of 
the  act  of  1861,  as  amended  in  1863,  acquires  a  distinct  right  of 
action  against  the  log  owners  enforceable  in  assumpsit,  is  of  no 
force  whatever  to  show  that  such  a  demand  arises  on  the  implied 
contract 

Neither  an  express  contract  nor  one  by  implication  can  come  into 
existence  unless  the  parties  sustain  contract  relations,  and  the  dif- 
ference between  the  two  forms  consists  in  the  mode  of  substantia- 
tion and  not  in  the  nature  of  the  thing  itself.  Marzetti  v.  Williams, 
1  B.  &  Ad.  415  ;  Beime  v.  Dord,  1  Seld.  95.  To  constitute  either 
the  one  or  the  other  the  parties  must  occupy  toward  each  other  a 
contract  status,  and  there  must  be  that  connection,  mutuality  of 
will  and  interaction  of  parties,  generally  expressed,  though  not  very 
clearly,  by  the  term  "  privity."  Without  this  a  contract  by  impli- 
cation is  quite  impossible.  Broom's  Com.  on  Com.  L.,  317;  Broom's 
Phil,  of  Law,  18»  23,  24,  25,  29,  34;  1  Austin's  Juris.  325,  326  ;  2 
id.  946,  948, 1018.  Cases  in  illustration  are  numerous.  Blandy  v. 
DeBurgh,  6  C.  B.  634. 

Where  there  is  a  spontaneous  service,  as  an  act  of  kindness  and 
no  request,  or  where  the  circumstances  account  for  the  transaction 
on  some  ground  more  probable  than  that  of  a  promise  of  recom- 
pense, no  promise  will  be  implied.  The  contract  connection  is  not 
established.  Bartholomew  v.  Jackson^  20  Johns.  28  ;  James  v. 
(yDriscott,  2  Bay,  101 ;  St.  Jude's  Church  v.  Van  Denburg,  31 
Mich.  287;  Livingston  v.  Acheston,b  Cow.  531 ;  Nicholson  y.  Chap* 
man,  2  H.  BL  254  ;  Smart  v.  Guardians  of  the  Poor,  36  E.  L.  & 
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E.  496  ;  Otis  v.  Jones,  21  Wend.  394,  39  J ;  Ehle  v.  Judson,  24  id. 
97  ;  Ingraham  v.  Gilbert,  20  Barb.  161 ;  Eastwood  v.  Kenyon,  11 
Ad.  ft  El.  438  ;  Hertzog  v.  Hertzog,  29  Penn.  St  466 ;  Langs  v. 
Kaiser,  34  Mich.  317. 

The  parties  mast  be  consenting  bargainers  personally  or  by  dele- 
gation, and  their  coming  together  in  contract  relation  mast  be 
manifested  by  some  intelligible  condnct,  act  or  sign.  If  not,  no 
contract  is  shown.  Depperman  t.  Hxibbersty,  33  E.  L.  ft  E.  88 ; 
Gerhard  v.  Bates,  20  id.  129 ;  Williams  v.  Everett,  14  East,  682, 
697,  698;  Exchange  Bank  of  St.  Louis  v.  Rice,  107  Mass.  37; 
MellenY.  Whipple,  1  Gray,  317;  Pipp  y.  Reynolds,  20.  Mich.  88; 
Turner  v.  McCarty,  22  id.  266 ;  Ashley  v.  Dixon,  48  N.  Y.  430;  s. 
c,  8  Am.  Bep.  669;  Merrill  v.  Green,  66  N.  Y.  270;  Simson  v. 
Brown,  68  id.  366;  Strong  y.  Fhwnix  Ins.  Co.,  62  Mo.  289;  &  c,  21 
Am.  Bep.  417;  Bank  of  Republic  v.  Millard,  10  Wall.  162;  First 
Naiional  Bank  of  Washington  v.  Whitman,  94  TT.  S.  343 ;  Starke 
r.  Cheeseman,  1  Ld.  Haym.  638;  Keller  y.  Holderman^  11  Mich.  248; 
Van  Valkenburg  y.  Rogers,  18  id.  180;  Cundy  r.  Lindsay,  38  L.  T. 
Rep.  (N.  S.)  673;  Bills  y.  Snett,  104  Mass.  173, 177;  8.  o,,  6  Am. 
Sep.  216 ;  Boston  Ice  Co.  y.  Potter,  123  Mass.  28;  8.  c,  26  Am. 
Rep.  9;  Sullivan  y.  Portland,  etc.,  R.  R.  Co.,  94  TJ.  S.  806.  The 
priyity  essential  to  a  contract  mast  proceed  from  the  will  of  the 
parties.  There  may  be  a  priyity  by  operation  of  law  where  no 
priyity  of  contract  exists.    4  Bouv.  Inst,  No.  4237. 

Before  leaying  this  part  of  the  discussion  it  will  be  asefnl  to 
quote  somewhat  liberally  from  the  instrnctiye  opinion  of  Mr.  Jus- 
tice LowRiE,  in  Hertzog  y.  Hertzog,  supra.  After  a  citation  from 
2  Bl.  Com.  443,  the  opinion  proceeds  : 

'' There  is  some  looseness  of  thought  in  supposing  that  reason 
and  justice  oyer  dictate  any  contracts  between  parties,  or  impoee 
such  upon  them.  All  true  contracts  grow  out  of  the  intentions  of 
the  parties  to  transactions,  and  are  dictated  only  by  their  mntaal 
and  accordant  wills.  When  this  intention  is  expressed,  we  call  the 
contract  an  express  one.  When  it  is  not  expressed,  it  may  be  in* 
ferred,  implied  or  presumed,  from  circumstances  as  really  existing, 
and  then  the  contract,  thus  ascertained,  is  called  an  implied  one. 
The  instances  giyen  by  Blackstone  are  an  illustration  of  this.  But 
it  appears  in  another  place,  3  Com.  169-166,  that  Blackstone  in« 
troduces  this  thought  about  reason  and  justice  dictating  contraots;, 
in  order  to  embrace,  under  his  definition  of  an  implied  contract* 
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another  large  class  of  relatious  whicli  inyolve  no  iotention  to  con- 
tract at  ally  though  thoj  may  be  treated  as  if  they  did.  Thus, 
whenever,  not  our  variant  notions  of  reason  and  justice,  but  the 
common  sense  and  common  justice  of  the  country,  and  therefore 
the  common  law  oi  statute  law,  impose  upon  any  one  a  duty,  irre- 
spective of  contract,  and  allow  it  to  be  enforced  by  a  contract  rem- 
edy, ho  calls  this  a  case  of  implied  contract  Thus  out  of  torts 
grows  the  duty  of  compensation,  and  in  many  cases  the  tort  may 
be  waived,  and  the  action  brought  in  assumpsit 

''  It  is  quite  apparent,  therefore,  that  radically  different  relations 
are  classified  under  the  same  term,  and  this  must  often  give  rise  to 
indistinctness  of  thought  And  this  was  not  at  all  necessary ;  for 
we  have  another  well-authorized  technical  term  exactly  adapted  to 
the  office  of  making  the  true  distinction. 

^  The  latter  class  are  merely  constructive  contracts,  whilst  the  for- 
mer are  truly  implied  ones.  In  one  case  the  contract  is  mere  fiction, 
a  form  imposed  in  order  to  adapt  the  case  to  a  given  remedy  ;  in 
the  other,  it  is  a  fact  legitimately  inferred.  In  one,  the  intention 
is  disregarded ;  in  the  other,  it  is  ascertained  and  enforced.  In 
one,  the  duty  defines  the  contract;  in  the  other,  the  contract  de- 
fines the  duty.  We  have  therefore  in  law  three  classes  of  relations 
called  contracts. 

''  First  Constructive  contracts,  which  are  fictions  of  law  adapted 
to  enforce  legal  duties  by  actions  of  contract,  where  no  proper  con* 
tract  exists,  express  or  implied. 

**  Second,  Implied  contracts,  which  arise  under  circumstances 
which,  according  to  the  ordinary  course  of  dealing  and  the  common 
understanding  of  men,  show  a  mutual  intention  to  contract. 
''  IJiircL  Express  contracts,  already  suflSciently  distinguished." 
Farther  on  it  is  also  observed  that  '^  every  induction,  inference, 
implication,  or  presumption  in  reasoning  of  any  kind,  is  a  logical 
conclusion  derived  from,  and  demanded  by,  certain  data  or  ascer- 
tained circumstances.  If  such  circumstances  demand  the  conclu- 
sion of  a  contract  to  account  for  them,  a  contract  is  proved;  if  not, 
not." 

We  may  now  turn  to  the  statute  under  which  the  liability  sought 
to  bo  set  off  arose  and  on  which  it  depends.  It  is  part  of  the  first 
section  of  the  act  and  provides  *^  that  if  any  person  or  persons  shall 
put,  or  cause  to  be  put,  into  any  navigable  river,  creek  or  stream  of 
this  State,  any  logs,  timber  or  lumber,  for  the  purpose  of  floating 
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the  same  to  the  place  of  manufacture  or  market,  and  shall  not 
make  adequate  provisions,  and  put  on  sufficient  force  for  breaking 
jams  of  such  logs,  timber  or  lumber,  in  or  upon  such  river,  creek  or 
stream,  or  for  running  or  driving  the  same,  or  clearing  the  banks 
of  such  river,  creek  or  stream  of  the  same,  and  shall  thereby  ob- 
struct the  floating  or  navigation  of  such  river,  creek  or  stream,  it 
shall  be  lawful  for  any  other  person,  company  or  corporation,  floaU 
ing  or  running  logs,  timber  or  lumber  in  such  river,  creek  or  stream, 
80  obstructed,  cause  such  jams  to  be  broken,  and  such  logs,  timber 
or  lumber  to  be  run,  driven  and  cleared  from  the  banks  of  such 
river,  creek  or  stream,  at  the  cost  and  expense  of  the  person  or  per- 
sons owning  such  logs,  timber  or  lumber,  and  such  owner  shall  be 
liable  to  such  person,  company  or  corporation  for  such  cost  and 
expense."   Laws  of  1863,  p.  374. 

Now  the  liability  or  cause  of  action  here  ordained  and  described 
is  not  to  arise  on  contract, —  is  not  to  spring  from  any  compact  or 
privity  of  agreement  or  any  coming  together  of  the  parties  under 
any  contract  relation,  or  on  the  footing  or  in  any  view  of  anyagree- 
ment.  The  owner  of  the  logs  is  to  become  liable  without  any 
regard  to  his  will  or  his  assent  to  the  acts  and  things  for  which  he 
must  pay.  His  accession  to  the  transaction  is  not  contemplated. 
He  is  to  become  debtor  to  a  party  with  whom  he  has  never  bad  any 
contract  relation  whatever.  The  statute  simply  imposes  the  duty 
to  pay  for  services  which,  without  the  provision,  would,  as  being 
services  purely  voluntary,  be  not  recoverable  in  any  way  or  form. 

No  case  is  presented  to  raise  an  inference  or  cause  an  implication 
that  there  was  a  contract  The  demand  arises  upon  a  statute,  that 
is,  upon  a  duty  which  the  statute  originates,  and  has  no  place  in  the 
law  of  contracts.  'The  liability  belongs  to  that  class  Mr.  Justice 
LowRiE  calls  **  constructive  contracts,"  and  which  the  civilians dc* 
nominate  ^'  quasi  contracts,"  meaning  transactions  in  which  the 
parties  make  no  agreement  whatever,  but  on  which  the  lawground& 
specific  obligations.    Poth.  on  Obligations,  pt  I,  ch.  1,  §  2. 

If  the  demand  set  up  in  this  case  should  be  considered  as  arising- 
on  contract  within  the  meaning  of  the  set-off  law  it  will  be  very 
difficult  to  draw  the  line. 

The  conclusion  on  this  part  of  the  case  is  that  they  did  not  so 
arise  and  hence  were  not  lawful  matters  of  set-off.  In  regard  te 
set-off  the  right  is  tied  down  by  the  statute  to  demands  arising  on 
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ooDtracty  but  aasampsit  is  not  bo  confined  but  is  allowed  an  expan* 
sive  application  to  cases  which  do  not  arise  on  contracc 

[Omitting  minor  considerations.] 

All  the  objections  insisted  on  have  been  considered,  and  no  error 

being  shown  of  which  the  plaintifi  in  error  can  complain,  tha 

judgment  should  be  affirmed  with  costs. 

Judgment  affirmed. 
Ths  other  justices  concurred. 


FOSTBB  y.    SCRIPPS. 

<9o  Hicfa.  an.) 

UM — of  eUjf  phyneian — prMleged  eammunicaHon, 

A  pnbUcatioii  in  a  newspaper  of  a  false  statement  that  a  eitjr  physician,  who 
is  appointed  bj  the  eommon  ooandl  and  not  pabUcljr  elected,  has  eaosed  the 
death  of  a  patient  hy  malpiaetloe,  is  not  privileged,  and  Is  libelloos. 

ACTION  of  libel     The  opinion  states  the  facts.    The  defendant 
had  judgment  below. 

Oriffin  dt  Dickinson^  for  plaintiff  in  error. 

Hwry  W.  MofUrose  and  0.  L  Walkerytor  defendant  in  error.     It 

IS  not  libellous  to  charge  a  physician  with  neglect  or  want  of  skill 

or  proper  practice  in  a  particular  case,  where  the  charge  is  made  in 

spoken  words  (Townshend  on  Label,  §  194 ;  Poe  y.  Mondford,  Cro. 

Eliz.  620 ;  Foot  t.  Brown,  8  Johns.  64 ;  Oarr  y.  Sddeuy  6  Barb. 

416 ;  Tcfria$  y.  Uarland,  4  Wend.  537;  Swift  r.  Dickerman,  31 

Conn.  285 ;  Johnson  y.  BobertsonyS  Port  486;  Secor  y.  Harris,  18 

Barb.  425);  statements  as  to  official  conduct  are  priyileged  {Henwood 

V.  Harrison,  L.  R.,  7  C.  P.  625;  Harls  y.  Catheratt,  14  L.  T.  [N.  S.  J 

801;  Odger  v.  Mortimer,  28 id.  472;  Davis  y.  Duncan,  L.  R,  9  C.  P. 

396;  KeUy  y.  Sherlock,  L.  K.,  1  Q.B.  686;  Kelly  y.  Tinling,  id.  699; 

Wason  V.  Walter,  L.  R,  5  Q.  B.  73;  Tumbully.  Bird,  2Fost.  ft  Pin. 

308;  CfaihercoleY.  Miall,  15  M..&  W.  318;  Palmer \,  Concord,  48 

N.  H.  216);  malice  cannot  be  inferred  from  the  publication  of  a 

Iibelloas  statement,  but  must  be  proyed  {Edwards  y.  Chandler,  14 

471;  Folkhard's  Starkie  on  Slander  and  Libel,  §  670;  Town* 
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shend  on  Libel,  §  388);  whether  there  is  evidence  of  malioe  is  % 
question  for  the  court  Spill  y.  Maule,  L.  R,  4  Ezch.  232;  Tajflar  t. 
HawhinSy  16  Ad.  &  El.  321;  Laughton  y.  Bishop,  4  Priyy  Goun. 
App.  508-9;  4  Eng.  171- 

Gaxpbell,  0.  J.  Plaintiff  sued  defendant  for  a  libel  published 
in  the  Detroit  Evening  News^  attributing  to  him  gross  professional 
misconduct,  resulting  in  the  death  of  a  child.  The  defense  was 
rested  on  the  claim  that  the  defendant  had  a  right  to  publish  the 
article  as  privileged,  the  plaintiff  being  one  of  the  city  physi- 
cians. 

The  article  in  question,  having  referred  to  the  action  of  the  city 
authorities  in  providing  for  general  vaccination,  stated  that  the 
board  of  health  had  ordered  the  use  of  pure  bovine  virus,  and  that 
the  operation  should  be  performed  in  a  certain  way  which  excluded 
the  use  of  an  instrument  known  as  a  trocar.  It  then  proceeded 
as  follows : 

''Most  of  the  physicians  acted  under  the  instructions  of  the 
board  of  health.  Several,  who  thought  they  could  make  more 
money  by  ignoring  the  rule,  did  so.  Notably  Dr.  Foster,  the  phy- 
sician of  the  second  district,  who  preferred  to  use  the  "trocar** 
with  which  he  was  enabled  to  perform  vaccinations  at  the  rate  of 
one  hundred  a  day,  instead  of  the  twenty  or  thirty  which  would 
have  been  possible  with  the  proper  instrument.  lie  has  been  several 
times  called  to  account  for  his  departure  from  the  rules  of  the  board, 
but  has  persisted  in  his  course,  arguing  that  the  ''  trocar  "  was  a 
proper  and  safe  instrument  to  use.  At  last  a  terrible  instance  has 
occurred,  which  completely  refutes  all  the  doctor's  arguments. 
There  is  no  doubt  in  the  mind  of  anyone  who  has  taken  thetroable 
to  investigate  the  case  but  that  James  Connelly,  the  infant  sou  of 
Mr.  Connelly,  residing  at  162  Seventh  street,  died  last  night  from 
the  effects  of  an  operation  performed  upon  him  some  two  weeks 
ago  by  Dr.  Foster.  The  operation  was  vaccination;  the  instrument, 
the  trocar.  Mr.  Connelly  had  three  children,  aged  five,  two  and 
one  year,  respectively.  Up  to  about  two  weeks  ago  they  had  been 
in  comparatively  good  health.  Then  came  Dr.  Foster  with  his 
trocar  and  vaccinated  them.  Soon  after  all  of  them  were  sick, 
not  alone  with  vaccine  fever,  but  according  to  the  opinion  of  Dr. 
F.  A.  Spaulding,  the  physician  who  afterward  attended  them,  also 
with  the  scarlet  fever.     Where  did  the  children  get  this  latter  di8« 
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i?  There  was  none  of  it  in  the  neighborhood.  The  children 
were  Tery  young  and  were  always  kept  in  or  about  the  house.  The 
fiM^t  that  the  three  were  taken  simultaneously  with  the  same  dis- 
ease,  and  that  it  came  on  simultaneously  with  the  yaccine  fever, 
would  seem  to  prove  conclusively  that  the  scarlet  fever  had  been  iu'^ 
ocalated  Jnto  their  systems  by  Dr.  Foster's  trocar  which  had  proba-- 
blya  few  hours  before  pierced  the  arm  of  some  scarlet  fever  patient* 
in  some  remote  part  of  the  city. 

'<  A  home  desolated.  One  of  the  children  died  Monday  night* 
Another  now  lies  at  the  point  of  deaths  and  the  third  may  yet  die, 
thus  leaving  the  parents  childless. 

''  The  common  council  should  immediately  take  this  matter  in 
hand  and  cause  a  thorough  investigation  to  bo  made  into  all  the 
circumstances  of  the  case,  and  if  Dr.  Foster  has  been  guilty  of  mal- 
feasance, suspend  him  from  office  and  cause  him  to  be  prosecuted 
for  the  same." 

After  proving  the  publication  of  this  and  some  similar  articles, 
and  the  responsibility  of  defendant,  plaintiff  rested.  Defendant 
introduced  considerable  testimony  concerning  the  course  of  the 
common  council  and  board  of  health,  and  the  different  methods  of 
vaccination,  and  the  acts  and  opinions  of  plaintiff.  The  court  shut 
oat  all  testimony  offered  by  plaintiff  on  these  subjects,  and  upon 
some  other  matters  which  can  only  be  explained  by  the  charge  which 
took  the  whole  case  away  from  the  jury,  and  directed  a  verdict  for 
defendant  without  giving  any  reasons  therefor. 

The  only  conceivable  ground  is  the  privileged  character  of  the 
publication,  which,  as  the  case  stands,  would  make  it  lawful, 
whether  malicious  or  not,  and  whether  founded  on  reasonable  belief 
or  entirely  baseless. 

We  have  not  been  able  to  discover  on  what  theory  the  court  be- 
low based  any  such  charge  as  was  given. 

That  the  article,  if  not  privileged,  was  libellous,  is  beyond  ques- 
tion. The  authorities  on  tiie  non-actionable  character  of  spoken 
words,  have  no  necessary  bearing  on  the  character  of  written  or 
printed  libels.  The  doctrine  is  elementary  that  written  articles, 
which  in  any  way  tend  to  bring  ridicule,  contempt  or  censure  on  a 
person,  are  libellous,  and  are  actionable  unless  true  or  privileged. 
This  article  not  only  traced  the  death  of  one  person  and  the  sick- 
ness of  others  to  plaintiff,  but  laid  the  blame  on  his  willful  miscon- 
dact  npon  sordid  motives.    It  was  not  claimed  on  the  trial,  and  the 
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plea  disclaims  the  truth  of  the  principal  charge,  that  the  trochar 
was  used  whether  its  use  was  or  was  not  improper. 

We  are  therefore  not  required  to  discuss  the  somewhat  extraordi- 
nary proposition  that  the  city  board  of  health  are  authorized  to  de- 
termine ex  cathedra  the  methods  of  medical  treatment. 

The  question  is  simply,  whether  such  false  and  damaging  charges, 
as  have  a  necessary  tendency  to  ruin  the  reputation  and  business  of 
a  medical  man,  may  be  made  without  responsibility  to  legal  redress, 
simply  because  he  happens  to  be  a  city  physician. 

It  is  not  and  cannot  be  claimed  that  there  is  any  privilege  in 
journalism  which  would  excuse  a  newspaper  when  any  other  publi- 
cation of  libels  would  not  be  excused.  Whatever  functions  the 
journalist  performs  are  assumed  and  laid  down  at  his  will,  and  per- 
formed under  the  same  responsibility  attaching  to  all  other  persons. 
The  greater  extent  of  circulation  makes  his  libels  more  damaging, 
and  imposes  special  duties  us  to  care  to  prevent  the  risk  of  such  mis- 
chief, proportioned  to  the  peril.  But  whatever  may  be  the  measure 
of  damages,  there  is  no  difference  in  liability  to  suit. 

Allowing  the  most  liberal  rule  as  to  the  liability  of  persons  in 
public  employment  to  criticism  for  their  conduct  in  which  the  pub- 
lic are  interested,  there  certainly  has  never  been  any  rule  which 
subjected  persons  public  or  private  to  be  falsely  traduced.  The 
nearest  approach  to  this  license  is  when  the  person  vilified  presents 
himself  before  the  body  of  the  public  as  a  candidate  for  an  elective 
office,  or  addresses  the  public  in  open  public  meetings  for  public 
purposes.  But  even  in  such  cases,  we  shall  not  find  support  for 
any  doctrine  which  will  subject  him  without  remedy  to  every  spe- 
cies of  malevolent  attack 

But  where  a  person  occupies  an  office  like  that  of  a  city  or  dis 
trict  physician,  not  elected  by  the  public,  but  appointed  by  the 
council,  and  subject  only  to  removal  by  the  council,  we  have  found 
no  authority,  and  we  think  there  is  no  reason,  for  holding  any  libel 
pri\nlegcd  except  a  iona  fide  representation  made  without  malice  to 
the  proper  authority,  complaining  on  reasonable  grounds.  The 
case  of  Purcell  v.  SowleVy  1  C.  P.  D.  781,  affirmed  on  appeal,  %  id. 
215,  is  a  case  as  nearly  like  the  present  one  as  is  often  found  ;  and 
while  the  Court  of  Appeals  —  on  this  point  differing  from  the  lower 
court  —  held  the  office  of  public  physician  gave  the  public  an  in- 
terest in  having  it  properly  filled,  it  was  held  no  discussion  or  pnb- 
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lication  was  privileged,  of  facts  charged  against  him,  except  when 
made  in  the  course  of  a  lawful  proceeding  against  him. 

The  good  sense  of  such  a  rule  can  hardly  be  doubted.  Every 
man's  reputation  is  as  sacred  as  his  property.  He  cannot  complain 
when  the  truth  is  told.  But  he  can  always  complain  of  falsehoods 
which  are  not  told  in  an  honest  attempt  to  make  him  responsible 
to  a  proper  tribunal,  or  in  some  other  performance  of  duty.  The 
publication  in  such  cases  puts  him  in  a  direct  way  of  having  the 
truth  established,  and  the  wrong  cannot  usually  be  done  withotit 
furnishing  its  antidote. 

If  a  medical  officer  is  charged  in  the  public  press  with  professional 
misconduct,  the  immediate  and  necessary  effect  is  to  destroy  con- 
fidence in  him  and  prevent  him  from  gaining  a  livelihood  by  his 
profeesion.  The  readers  of  the  paper  have  no  means  of  investiga- 
tion  and  may  never  have.  The  charges  may  never  reach  an  in- 
vestigation, and  he  may  have  no  means  of  compelling  one.  If  he 
is  obliged  to  put  up  with  such  a  wrong  the  consequences  will  be 
monstrous.  The  law  cannot  recognize  any  such  immunity  from 
responsibility,  nor  can  the  rights  of  individuals  be  so  trifled  with. 

The  case  of  Dickeson  v.  ffiUiard,  L.  R.,  9  Exch.  79,  sums  up  the 
cases  of  privilege  very  neatly  and  briefly.  In  that  case,  without 
contemplating  any  petition  or  other  method  of  examining  into  the 
facts,  two  days  after  an  election,  agents  of  one  of  the  candidates 
sent  to  an  agent  of  the  other  a  document  charging  the  plaintiff 
with  bribery.  This  was  held  not  privileged;  and  the  court,  in 
deciding  the  point,  mentioned  the  various  divisions  of  privileged 
communications  lying  outside  of  those  which  were  never  questioned, 
and  puts  them  in  three  classes.  The  first  included  such  cases  as 
ITarrisofi  v.  Bushy  5  El.  ft  B.  344,  where  a  bona  fide  attempt  was 
made  to  have  a  magistrate  removed  from  office  by  appealing  to  a 
person  in  authority.  It  was  claimed  that  the  application  should 
have  been  made  to  the  chancellor  instead  of  to  a  secretary  of  State, 
but  held  that  as  the  queen  herself  was  the  acting  power,  a  com- 
munication made  to  either  officer  was  in  effect  made  to  her,  and 
privileged,  if  made  in  good  faith  to  redress  a  grievance. 

The  second  class  included  communications  like  those  made  by 
military  officers  to  courts  of  inquiry  or  to  the  proper  authority  to 
aid  in  the  prosecution  of  such  inquiry.  Dawhins  v.  Lord  Xokeby, 
L.  R,  8  Q.  B.  255,  affirmed  7  H.  of  L.  744,  was  such  a  case. 

The  third  class  included  those  cases  in  which  information  was 
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giyen  by  one  who  was  under  a  legal  or  moral  duty  to  give  it  to 
another  who  had  a  right  to  ask  it  The  most  familiar  instance  of 
this  is  in  answering  inquiries  concerning  servants. 

But,  as  it  was  very  well  pointed  out,  there  is  no  right  to  make 
untrue  and  injurious  statements  concerning  others  when  they  are 
not  made  to  persons  having  right  and  power  to  investigate,  and  in 
an  honest  attempt  to  invoke  such  investigation  or  answ  er  such 
inquiry. 

In  our  opinion  the  libel  in  the  present  case  was  not  privileged^ 
and  the  plaintiff  was  improperly  deprived  of  his  remedy. 

The  judgment  must  be  reversed  with  costs,  and  a  new  trial 

granted. 

J%iidgmtni  reversed, 

MABsroK  and  Obayes,  JJ.,  concurred. 

OooLET,  J.  The  difficult  problem  in  the  law  of  libel  is  how  to 
reconcile  privilege  with  a  proper  protection  of  the  rights  of  indi« 
viduals.  Privilege  in  the  law  of  libel  implies  some  liberty  of  dis- 
cussion and  publication,  and  protection  therein  even  though  the 
discussion  proves  to  be  mistaken  and  the  publication  materially 
false.  When  privilege  exists,  therefore,  individuals  whose  character 
or  actions  are  impugned  may  suffer  without  remedy,  and  the  plainest 
principles  of  justice  require  that  immunity  in  injurious  discussion 
should  be  given  only  within  such  limits  as  may  be  justified  on  rea-> 
sonable  p:rounds.  There  are  many  cases  in  which  the  public  bene* 
fits  of  free  discussion  are  so  great  that  privilege  must  be  admitted 
even  though  individual  injury  may  be  serious ;  the  one  overshad- 
owing the  other  to  such  a  degree  that  only  the  public  interest  can 
be  regarded  when  it  appears  that  the  discussion  or  publication  has 
been  in  good  faith .  But  there  are  other  cases  where  the  public  ben- 
efits of  free  discussion  may  be  equalled  or  overbalanced  by  public 
evils,  and  where  consequently  the  allowance  of  privilege  might 
cause  private  injuries  without  any  compensating  public  benefits  ex- 
cept such  as  are  offset  by  public  evils.  The  present  is  a  case  of  this 
sort. 

The  reason  for  permitting  a  privilege  of  discussion   in  the  case 
of  a  city  physician   must  be  this ;  that  by  operating  on  public 

opinion  through  the  means  of  public  discussion,  the  board  having* 
power  of  removal  might  indirectly  be  infiuenced,  and  a  removal 
brought  about  in  the  case  of  an  unfit  officer.    But  if  the  discns- 
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sion  proYes  to  be  wholly  unwarranted  by  the  facts,  there  is  not  only 
grievous  private  injury,  but  also  serious  public  injury  ;  public  con- 
fidence in  an  oflElcer  whose  duties  are  such  as  to  render  confidence 
extremely  important  to  the  continuous  useful  discharge  of  his  duties^ 
is  weakened  or  destroyed  unjustly  when  it  ought  rather  to  have  been 
supported  and  strengthened.  No  such  counterbalancing  evils  could 
exist  where  the  party  assailed  was  simply  a  person  proposed  for  the 
office  and  not  an  actual  incumbent ;  and  in  assenting  to  the  con* 
dndon  of  the  court  I  confine  my  concurrence  to  the  exact  case  be* 
foreoa. 


Mabtus  y.  Houok. 

(n  Mich.  430.) 

OtnUract — remedy  for  bretteA  of  epeeffieathne, 

OiM  partj  to  a  building  contract  cannot  be  compelled  to  accept  work  not 
perfonned  according  to  the  specifications,  and  to  rely  on  recoupment  for  hia 
indenuitj. 

ASSUMPSIT.    The  opinion  states  the  case.    The  plaintiff  had 
judgment  below. 

Moar0  A  Bmttey  and  8.  B.  QashiU  and  W.  W.  Siiekney,  for 
plaintiff  in  error. 

Oeer  A  WiUiams^  for  defendant  in  error.  A  building  contractor 
does  not  forfeit  his  right  to  payment  if  there  have  been  no  willful 
or  essential  departures  from  the  contract  {Sinclair  v.  Tallmadge, 
35  Barb.  602;  Smith  v.  AfcOluskeyy  45  id.  615;  Johnson  v.  De  Peyster, 
50  N.  Y.  666;  lAghthaU  v.  Colwell,  56  Dl.  108;  Norris  v.  Sch.  Dist., 
12  Me.  293;  Olacius  v.  Black,  67  N.  Y.  563;  8.  c,  10  Am.  Rep.  449), 
and  the  question  whether  it  has  been  substantially  complied  with  is 
for  the  jury  {Smith  v.  Clark,  58  Mo.  145);  if  it  has  been,  the  con- 
tractor can  recover  on  the  common  counts  {Hayward  v.  Lemiard^ 
7  Pick.  181;  Alhn  v.  McKibbin,  5  Mich.  449),  the  person  for  whom 
the  building  was  erected  can  recoup  for  the  contract  price  as  dam- 
ages, the  loss  in  value  resulting  from  the  variance  from  the  contract 
(  White  V.  Oliver,  36  Me.  92;  Bragg  v.  Bradford,  33  Vu  36),  accept- 
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ance  is  not  necessary  to  give  the  contractor  a  right  to  recoYer^  as 
the  building  attaches  to  the  realty  and  goes  to  the  owner  with  his 
possession  of  the  land,  without  the  formality  of  deliveiy  and  ac- 
ceptance.     Crookshank  y.  Mallari/,  2  Oreen  (Iowa),  257. 

CoOLET,  J.  The  controyersy  here  arises  out  of  a  contract  for  the 
building  of  a  house  of  worship.  The  defendant  in  error  was  the 
contractor,  and  sued  to  reooyer  the  contract  price,  claiming  to  haye 
fully  performed  on  his  part  The  building  had  neyer  been 
accepted,  and  the  defense  was  that  it  did  not  correspond  with 
the  contract 

In  the  following  particulars  yariances  between  the  contract  and 
the  performance  appear  to  haye  been  established  :  The  building 
was  to  haye  fifteen  windows,  and  it  had  but  thirteen.  The  floor  was 
to  be  of  pine  lumber,  an  inch  and  a  half  thick,  and  it  was  bat  an 
inch  and  a  quarter.  Outside  doors  were  to  be  two  inches  thick,  and 
they  were  only  an  inch  and  three-fourths.  The  gallery  was  to  be 
supported  by  four  posts,  and  only  two  were  put  in.  The  studding 
was  to  be  three  by  eight  inches,  and  some  of  it  was  two  by  eight 

These  were  the  most  important  yariances  — perhaps  all  of  them. 
An  excuse  was  made  for  the  deficiency  in  number  in  the  posts  and 
windows,  depending  upon  facts  amounting  to  a  waiyer  in  strict 
compliance,  the  sufficiency  of  which  could  not  be  passed  upon  by 
ns.  Xo  excuse  that  can  fairly  be  called  reasonable  was  made  for 
the  other  defects. 

The  plaintiff  counted  npon  the  contract,  and  also  on  a  quatUum 
meruit.  The  defense  insisted  that  they  were  under  no  obligation 
to  recciye  the  building  at  all  until  it  was  made  to  correspond  to  the 
agreement ;  the  plaintiff,  on  the  other  hand,  claimed  to  recoyer  the 
contract  price,  admitting  at  the  same  time  thenght  of  the  defense 
to  recoup  for  any  deficiencies.  The  jury  gave  the  plaintiff  the 
contract  price  with  a  deduction  equiyalent  to  about  one-sixteenth 
part  of  the  whole. 

The  important  questions  all  arise  upon  the  charge  of  the  court 
and  to  an  understanding  of  that  we  need  only  state  further  that 
there  was  some  eyidence  tending  to  show  that  the  building  with 
such  studding  as  was  used  was  not  sufficiently  safe  for  the  purpoos 
for  which  it  was  erected. 

The  following  instructions  were  requested  by  the  defendants: 

That  the  church  not  haying  been  constrncted  according  to  the 
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contract^  and  the  defendants  not  liaviug  accepted  it,  they  are  not 
bound  either  to  pay  the  contract  price,  or  to  accept  it  subject  to 
recoupment  for  deficiencies. 

That  when  parties  enter  into  a  written  agreement  for  the  con- 
struction of  a  building,  they  have  a  right  to  insist  that  it  shall  be 
constructed  according  to  the  contract,  and  are  not  obliged  to  accept 
and  pay  for  one  that  does  not  comply  substantially  with  the  con* 
tract 

That  if  defendants  must  pay  for  the  building,  the  measure  of 
recoupment  would  be  what  it  would  cost  so  to  change  the  building 
as  to  make  it  conform  to  the  terms  of  the  contract,  and  not  the 
difference  in  value  between  the  building  as  it  is  and  as  it  would  be 
it  completed  according  to  tho  contract. 

These  instructions  were  refused,  but  tho  jury  were  told  in  sub- 
stance that  if  the  building  was  not  completed  according  to  the 
contract,  the  plaintiff  was  entitled  to  recover,  but  with  such  allow- 
ance from  the  contract  price  as  would  be  equal  to  the  cost  of  mak- 
ing the  building  what  it  was  agreed  it  should  be.  To  this,  however, 
he  added  the  qualification  in  respect  to  the  studding,  that  the  de- 
fendants would  not  be  entitled  to  tear  this  out,  and  substitute  at 
the  expense  of  the  plaintiff  studding  of  the  size  stipulated  for,  but 
that  the  difference  in  the  value  of  the  building,  caused  by  this 
departure  from  the  contract,  the  defendants  should  be  allowed  for. 
This  qualification  we  infer  was  made  on  the  supposition  that  the 
cost  of  making  the  building  what  was  agreed  in  this  particular 
would  be  greater  than  its  import&nce  would  justify. 

Had  the  defendants  taken  possession  of  this  building  and  applied 
it  to  the  uses  for  which  they  were  constructing  it,  the  charge  of  the 
Circuit  judge  would  in  the  main  have  been  applicable  to  the  case 
and  might  have  been  supported.  But  as  applied  to  the  facts  of  this 
case  it  advances  a  doctrine  that  ie  somewhat  startling.  These  de- 
fendants contracted  for  a  building  of  a  certain  sort,  to  be  con- 
structed according  to  specifications  calculated  for  durability  and 
strength.  It  was  to  be  a  very  plain  building,  but  they  had  some 
notions  of  their  own  in  respect  to  style,  which  were  to  be  carried 
out  in  the  plan.  Can  it  be  that  the  law  will  permit  the  contractor 
to  depart  from  these  specifications  in  noticeable  particulars  and  still 
compel  the  defendants  to  accept  the  building  and  make  payment  for 
it,  subject  only  to  such  deductions  as  twelve  men  shall  believe  are 
equal  to  the  difference  in  value  between  the  building  they  bargained 
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for  and  the  building  he  decided  to  give  them?  Or  —  which  seems 
to  have  been  more  exactly  the  idea  of  the  instruction  —  with  a  de- 
duction equal  to  the  cost  of  such  changes  as  shall  make  the  build- 
ing what  was  agreed  upon?  Can  it  be  that  if  defendants  required 
certain  things  to  be  done  with  a  view  to  strength  and  safety,  the 
plaintiff  may  disregard  these  and  at  last  resist  the  demand  for  strict 
compliance  by  showing  that  he  cannot  now  do  what  he  should  have 
done  before,  without  great  and  ruinous  cost?  If  such  is  the  law  it 
becomes  of  the  highest  importance  to  ascertain,  if  we  can,  what 
protection  a  party  can  have  in  entering  into  such  contracts,  or 
whether  he  can  have  any  at  all. 

We  think  the  learned  Circuit  judge  was  in  error  in  giving  the 
instructions  he  gave  and  in  declining  to  give  those  the  defendants 
requested.  The  plaintiff  had  purposely  kept  the  control  of  the 
building  in  his  own  hands  until  he  tendered  it  to  the  deiendants  as 
completed  according  to  the  contract,  and  demanded  payment  of  the 
contract  price.  Under  such  circumstances  we  understand  that  it 
was  his  duty  to  know  that  he  had  performed  his  agreement,  and  if 
defects  were  pointed  out,  to  correct  them.  If  a  door  was  too  lights 
it  was  his  duty  to  substitute  such  an  one  as  was  agreed  upon,  and 
he  had  no  business  to  tell  the  defendants  their  remedy  was,  if  they 
did  not  like  his  changes,  to  get  somebody  else  to  put  in  the  door 
they  bargained  for.  If  he  had  inclosed  within  the  walls  studding 
less  substantial  than  the  contract  required,  it  was  his  duty  to  make 
the  correction,  and  the  expense  of  doing  so,  when  the  fault  was 
exclusively  his  own,  could  not  be  taken  into  the  account  by  way  of 
excuse.  He  could  not  put  them  to  the  election  of  making  the  ex- 
pensive change  at  their  own  cost,  or  as  the  alternative,  of  occupy- 
ing ill  discomfort  and  fear  a  house  of  meeting  where  they  might 
believe  or  imagine  their  lives  would  be  in  peril.  When  they  had 
bargained  for  such  strength  in  the  building  as  they  deemed  impor- 
tant in  order  that  they  might  worship  without  having  their  attcn> 
tion  distracted  by  real  or  imaginary  danger  every  time  the  wind 
blew,  they  had  a  right  to  have  it,  and  that  too  without  paying  for 
it  twice  over  merely  because  other  people  might  think  the  weaker 
building  just  as  good  or  just  as  safe.  They  agreed  with  the  plaint- 
iff upon  the  building  they  should  have,  and  it  is  only  when  he  ten« 
ders  sucli  a  building  or  when  they  appropriate  to  their  own  use 
something  different,  that  he  is  m  position  to  bring  suit  for  con« 
■tmcting  it 
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The  eqaitable  doctrine  that  erery  man  should  pay  for  that  of 
which  he  has  taken  the  benefit,  even  thongh  it  was  not  jnst  what 
he  contracted  for,  has  been  fully  recognized  in  this  State.  ABen  y 
McKibhin,  5  Mich.  449.  But  we  have  never  held  that  a  man  can 
be  compelled  to  take  and  use  one  thing  when  ho  bargained  for  an- 
other and  declines  to  receive  the  substitute  tendered.  Sometimes 
the  circumstances  may  be  such  that  he  has  no  choice,  especially  in 
the  case  of  improvements  upon  real  estate;  but  this  case  is  notono 
of  that  sort  It  is  as  possible  for  the  plaintifF  to  put  the  building 
in  the  condition  agreed  upon  as  for  any  one  else,  and  there  is  no 
equity  in  any  doctrine  which  will  compel  these  defendants,  if  they 
want  what  was  agreed  upon,  to  hunt  up  some  one  else  who  will  con- 
tract to  make  the  necessary  changes,  and  who  perhaps  in  turn  will 
demand  pay  for  an  incomplete  or  substituted  peiiormance. 

In  Wildey  v.  School  District^  25  Mich.  419,  we  held  explicitly 
that  one  contracting  for  a  building  to  be  put  up  according  to  cer- 
tain specifications  had  a  right  to  have  what  he  bargained  for.  Un- 
important variance,  maybe  overlooked  or  compensated  for  under  a 
variety  of  circumstances  which  are  not  in  question  here,  but  depart- 
ures from  the  contract  which  are  susceptible  of  correction  no  one 
can  be  compelled  to  overlook  or  waive.  Protection  to  equities  can- 
not require  it,  and  the  acceptance  of  such  a  doctrine  as  the  plaintiff 
here  insists  upon  would  take  from  an  unscrupulous  contractor  the 
chief  inducement  to  keep  his  promises.  What  is  it  to  him  whether 
or  not  he  lives  up  to  his  agreement  if  in  any  event  he  may  col- 
lect for  sach  performance  as  he  tenders,  and  if  the  party  contract- 
ing^ with  him  has  no  choice  but  to  take  at  some  price  the  building 
the  contractor  has  seen  fit  to  put  up?  The  sanction  the  law  would 
gire  to  contracts  under  such  a  doctrine  would  as  nearly  as  possible 
be  worthless. 

To  suggest  an  extreme  case;  if  this  plaintiff  had  bargained  to 
pat  up  for  one  of  his  neighbors  a  Oolhic  house,  planned  to  his 
taste,  and  had  tendered  instead  the  Gothic  house  varied  with  a 
Hansard  roof,  or  something  else  equally  out  of  harmony,  and  been 
met  with  a  refusal  to  accept  the  substitute,  we  do  not  perceive  why 
he  might  not  answer  with  success  :  '*  1  cannot  change  this  to  what 
was  promised,  because  it  would  be  too  expensive ;  you  must  receive 
the  building,  but  if  on  taking  the  evidence  of  the  community  the 
preponderance  seems  to  be  that  this  building  is  of  less  value 
than  the  one  I  agreed  to  build,  I  will  pay  the  difference."    This,  it 
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must  be  conceded,  is  doctrine  not  to  be  accepted  in  the  law  on  anj 
concession  of  its  being  equitable  or  just. 

The  judgment  must  be  reversed,  with   costs,  and  a  new  trial 
ordered. 

Judgment  rm>er9$d. 

The  other  justices  cononned. 


Oakpau  y.  Lanolby, 

CWMloh  451.) 
CcnaiihUional  law — sdU  of  utrayu. 

A  statnte  permitting  the  public  sale  hj  a  pablic  officer  of  animala  fonnd  mn. 
ning  at  large  in  a  pablic  highway,  and  directing  the  payment  of  the  pro- 
ceeds, less  the  expenses  of  sale  and  keeping,  to  the  owner,  with  a  eertalii 
time  for  redemption,  is  consHtationaL    {8u  note,  p.  416.) 

T\  EPLEVIN.    The  opinion  states  the  case.    The  defendant  had 
XL    judgment  below. 

Henry  M,  Cheever,  for  plaintiff  in  error.  A  statute  authorizing 
private  persons  to  seize  animals  trespassing  on  their  lands  and  sell 
them  to  satisfy  the  trespass  is  unconstitutional.  RocJcwMy.  Nearing^ 
35  N.  Y.  308.    See,  also,  Wyneliamer  y«  People,  13  id.  395. 

Griffin  £  Dickinson,  for  plaintiff  in  error. 

Mabston,  J.  Plaintiff  replevied  certain  horses  under  that  part  of 
chapter  214  of  the  Compiled  Laws  relating  to  the  repleyin  of  beasts 
distrained.  It  appeared  that  the  horses  were  running  at  large  in  the 
public  highway  opposite  lands  owned  by  Langley,  who  thereapoii 
took  them  into  his  custody  and  possession  under  the  provisions  of 
section  3  of  act  184  of  the  Session  Laws  of  1877,  p.  199  ;  that  he 
immediately  notified  the  town  clerk  and  caused  a  description  of 
them  to  be  entered  in  his  books,  and  that  the  provisions  of  section 
4  of  act  No.  66,  Session  Laws  of  1875,  p.  102,  in  reference  to  no* 
tifying  the  commissioner  of  highways,  and  giving  notice  by  the 
latter,  were  complied  with.  It  farther  appeared  that  by  reaolatioii 
of  the  board  of  supervisors,  the  act  of  March  27,  1867  (Conkpiled 
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Laws,  chapter  59),  became  operative  in  the  township  of  Oreenfield, 
and  that  there  was  no  public  pound  in  the  township.  Proyious  to 
the  time  fixed  for  the  sale  of  the  horses  the  plaintiff  demanded 
possession  thereof,  which  was  refused,  and  then  brought  this  action. 

Under  the  charge  of  the  court  defendant  obtained  a  verdict  and 
judgment  for  six  dollars. 

[Omitting  an  unimportant  point] 

The  important  question  presented  relates  to  the  constitutionality 
of  the  statutes  under  which  the  horses  were  seized.  It  is  insisted 
that  the  act  provides  for  divesting  the  title  of  the  owner  of  the 
property  without  due  process  of  law. 

We  are  of  opinion  that  this  statute  is  not  open  to  the  objections 
urged  against  it  in  this  case.  The  primary  object  which  the  legis* 
lature  had  in  view  was  to  prevent  animals  from  running  at  large 
in  the  public  highways.  True,  section  3  as  amended  in  1877 
declares  it  shall  be  lawful  for  any  person  to  take  into  his  custody 
and  possession  any  animal  which  may  be  trespassing  upon  premises 
owned  or  oocupied  by  him,  but  the  seizure  in  this  case  was  not 
under  that  provision  of  the  statute.  Here  the  animals  were  run* 
ning  at  large  in  the  highway,  and  the  statute,  in  authorizing  a  sale, 
docs  not  contemplate  or  provide  any  compensation  to  the  person 
seizing  the  animals,  by  way  of  damages  for  the  injury  he  may  have 
sustained  on  account  of  tho  trespass. 

The  statute  provides  that  a  justice  of  the  peace  or  a  commissioner 
of  highways  of  tho  town  in  which  such  seizure  was  made  shall  be 
notified,  and  that  he  thereupon  shall  give  public  notice  that  such 
animal  shall  be  sold  at  public  auction,  at  some  convenient  specified 
place,  not  less  than  fifteen  nor  more  than  thirty  days  from  the  time 
of  the  affixing  of  such  notice.  At  the  time  fixed  the  justice  or  com- 
missioner shall  proceed  to  sell  the  animals  for  cash,  and  out  of  the 
proceeds  thereof  he  is  to  retain  certain  fixed  fees  for  his  services  in 
giving  the  notice  and  making  the  sale,  together  with  a  reasonable 
compensation  to  be  estimated  by  him,  to  be  paid  tho  person  making 
the  seizure,  for  the  care  and  keeping  of  such  animals  from  the  time  of 
the  seizure  to  the  sale  thereof.  The  surplus  moneys,  if  any,  are  ta 
be  retained  and  paid  to  the  owner  of  the  property  upon  demand  made 
and  proof  of  ownership  made  within  one  year  after  sale.  The  owner 
isalso  given  six  months  following  such  sale  to  redeem  by  paying  the 
expenses  of  the  custody  and  sale  and  a  reasonable  compensation  fox 
keepmg  the  same.    The  act,  as  originally  passed,  allowed  the  person 
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who  made  the  seizure,  in  addition  to  compensation  for  keeping,  a  cer- 
tain definite  sum  for  making  the  seizure;  but  this  was  omitted  in  the 
jimendment  of  1875. 

It  is  clear,  therefore,  that  the  proceedings  are  not  for  the  purpose 
of  collecting  or  enforcing  the  payment  of  damages  for  a  mere  priyate 
trespass,  but  are  the  usual  and  ordinary  remedy  for  a  particular 
public  grievance. 

This  case,  we  think,  comes  within  the  principle  of  Chrover  r. 
HuckinSy  26  Mich.  482,  and  must  therefore  be  considered  as  settled 
by  that  case. 

The  only  error  committed  was  in  limiting  the  recovery  as  was  done 
to  six  dollars,  but  of  this  there  is  no  complaint. 

The  judgment  should  be  afilrmed  with  costs. 

Judgment  affirmed. 

The  other  justices  concurred. 


NoTS  BY  TBK  Reportbr.— The  statute  ioTolved  In  RotkwOL  t.  Nearing^  85  N.  T.  SB, 
like  that  In  section  3  of  the  Michigan  act,  and  related  to  cattle  doing  damage  oo  the  ] 
•of  another.  The  court  said :  **  The  question  whether  the  act  is  valid,  so  fto  as  It  miatnn  to 
the  seizure  and  sale  of  animals  running  at  laige  in  a  public  highwaj,  is  not  involved  in  Uis 
present  appeal .  That  issue  might  well  be  controlled  by  considerations  connected  with  the 
police  powers  of  the  government.  No  such  authority  can  be  invoked  in  support  of  Us 
provisions  so  far  as  they  relate  to  the  seizure  and  confiscation  of  animals  found  on  the 
premises  of  the  captor,  as  a  punishment  for  private  trespass.**  The  law  as  it  then  stood 
did  not  provide  for  notice  to  the  owner  or  a  judicial  condemnation  of  the  property. 

In  CampbeH  v.  Emns,  45  N.  T.  856,  the  New  York  law  was  held  constitutional  ba  to 
■animals  running  at  laiige  in  the  highway.  The  court  said:  *'It  must  be  regarded  as 
within  the  legitimate  power  of  legislative  action  to  protect,  by  proper  laws  and  under 
suitable  penalties,  the  public  highways  of  the  State,  and  secure  to  the  people  the 
free  and  unimpeded  use  of  them.  The  subject-matter  of  the  act  was  within  the  general 
powers  vested  in  the  legislature  to  pass  such  acts  as,  in  their  judgment  wfll  con- 
duce to  the  welfare  of  the  citizens  and  the  public  good;  and  in  its  general  aoope  aad 
terms,  its  purpose  and  object,  it  is  not  repugnant  to  or  forbidden  by  the  Oonstitution. 
RockwtU  v.  Nearing^  tuTpra ;  Conimonweaith  v.  Alger,  *  Cush.  53.  The  only  question  on 
this  branch  of  the  case  is,  whether  in  the  provision  made  for  enforcing  the  law  and  givinir 
it  practical  effect,  the  act  does  secure  to  the  party  whose  property  is  seized  that  Judicial 
investigation  and  determination  to  which  he  is  entitled  undei  the  Constitution,  before  be 
can  be  deprived  of  his  property."  "  The  law  does  provide  for  a  Judicial  investigation  and 
a  final  Judgment  as  a  prerequisite  to  the  sale  of  the  property,  and  only  authorises  a  sale 
Qpon  process  Issued  by  the  magistrate  on  execution  of  the  judgment."  ** The  legislatare 
had  clearly  the  right  to  prohibit  animals  from  running  at  large  on  the  public  highways;  to 
enforce  the  observance  of  the  act  by  penalties;  to  make  the  penalties  a  lien  upon  the  cattle 
found  running  at  large  in  violation  of  the  act;  and  to  authorize  a  distress  and  sale  of  tbe 
property  for  the  payment  of  the  p^udtles.  In  the  act  of  1867,  they  have  exercised  this  power 
and  have  by  the  same  act  carefully  protected  the  right  of  tLe  owner,  and  guarded  against  & 
sale  by  which  he  would  be  deprived  of  his  property,  except  by  the  Judgment  of  a  court  in 
the  ordinary  course  of  judicial  proceedings,  after  an  opportunity  to  defend,  aad  npon  « 
warrant  to  a  proper  officer  in  execution  of  the  Judgment." 

In  Conk  v.  Qregg^  46  N.  Y.  489,  the  same  law  having  been  amended,  by  providincT  fov* 
notice  and  condemnation,  was  pronounced  valid  even  as  to  cattie  doing  damage  on  tbe 
mwnises  of  another.     The  court,  after  refining  to  OumpbeQ  v.  JStans,  mtpra,  snid  : 
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**▲  reooiuidmmtion  of  the  question  is  not  called  for  at  this  time ;  and  the  judgment 
then  pronounoed  is  decisive  of  the  main  question  presented  by  this  appeaL  Whether  the 
•einre  is  for  an  offense  against  the  public,  as  for  nmning  at  large  in  the  highway,  or  a 
private  wrong,  as  for  trespass  upon  lands,  is  immaterial.  The  same  procedure  Is  given  for 
the  trial  of  the  qaestfem  involved ;  and  the  condemnation  of  the  cattle  seiaed  in  both 
eMes ;  and  in  both,  if  in  either,  is  *  due  process  of  law,'  within  the  terms,  by  the  Oonsti* 
totton. 

*'The  tenqKwaiy  seisure  and  hoMing  of  the  property,  awaiting  Judicial  action.  Is  noi 
prohibited  bj  the  Oonstltution. 

**  That  is  not  a  bereaving  or  a  divesting  of  the  owner  of  his  property,  and  Is  not  forbid- 
den. Rvperty  may  be  attached  and  held  to  be  disposed  of  by  judicial  action,  and  judg- 
asnt  l]|y  such  process,  or  by  such  agenta  without  process,  as  the  legislature  may  direct. 
Batwrman  may  be  divested,  stripped  of  his  propeily,  and  the  title  and  right  of  property 
iraniiBtTOd  to  another,  except  by  *  due  process  of  law.*  There  can  be  no*  due  process  of 
law,*  as  that  term  is  used  in  the  Constitution,  as  Interpreted  and  defined  by  the  courts,  for 
the  preUmlnary  seisure  and  detention  of  property  for  taial,  and  to  abide  the  final  jodg* 
neat  of  aooort  of  competent  jurisdiction. 

**  That  It  Is  within  the  province  of  the  leglslatiire,  to  prescribe  and  regulate  the  remedies 
lortraspass  upon  lands,  is  not  questioned ;  and  It  Isnot  in  excess  of  legislative  power,  or 
aviolatloaof  any  principle  of  Oonstttatioaal  law,  to  give  to  the  party  Injured  alien  upon 
the  properly,  whether  animate  or  Inanimate,  found  trespassing.  This  right  has  existed  In 
Che  owner  of  lands  from  a  veiy  ear^  period  In  the  history  of  the  country,  from  which  we 
have  feBhartted  the  common  law,  and  has  always  been  recognised  and  allowed  in  this 


"A  man  finding  beasts  of  another  wandering  on  his  grounds,  damage  feasant,  that  Is, 
doing  him  hurt  or  damage  hf  treading  down  his  grass  and  the  like,  may,  by  the  rules  of 
the  oomsBon  l*w,  disferain  them  tin  satisfaction  be  made  him.  8  Bl.  Com.  7.  The  proceed- 
ings opon  such  distress  are,  in  this  State,  regulated  by  statute,  and  provision  is  made  for 
a  snmmary  appraisal  of  the  damages  by  the  fence  viewers,  and  an  impounding  and  sale  ot 
beasts,  or  the  wfo  keeping  and  sale  of  inanimate  property  for  the  payment  of  the  aseessed 
damages.    SB.  8.517. 

**  The  process  given  by  the  act  of  1867  is  a  very  decided  improvement  upon  the  sum- 
maiy  prooeedlngs  under  the  Revised  Statutes,  as  it  gives  the  owner  of  the  property  the 
benefit  of  a  formal  trial  after  notice,  as  a  condition  precedent  to  a  sale ;  and  does  not 
compel  A  resort  to  an  action  of  replevin,  althoufl^  that  remedy  for  an  unlawictd  seisure  and 
detention  of  his  property  Is  still  open  to  him. 

'*  Bemadles  are  deariy  within  the  peculiar  province  of  legislation,  and  may  be  changed 
and  made  to  correspond  to  altered  circumstances  and  new  conditions,  provided  Constitu- 
tional roetrlctfons  and  prohibitions  are  not  invaded. 

**Tbe  act  of  1887  does  not  impose  a  penalty  In  respect  to  animals  found  trespassing,  and 
arrested  in  puvsnanoe  of  its  provisions.  It  does  authorise  a  penalty  when  cattle  are 
found  running  at  large  in  a  public  highway.  The  only  sums  that  can  be  awarded  under 
the  act,  to  the  owner  of  lands,  upon  which  animals  are  found  trespassing,  aside  from  the 
actual  damagaa  sustained,  are  a  reasonable  compensation  for  keeping  the  animals  from  the. 
time  of  aelaure  to  the  time  of  sale,  and  a  small  amount  prescribed  by  the  act  for  making 
the  seisure.  The  statute  only  provides  for  Indemnity,  and  it  was  competent  to  the  legisla- 
ture to  fix  the  amount  to  which  the  party  should  be  entitled  for  the  labor,  and  loss  of 
time.  In  seising  the  offending  animals,  and  the  amount  allowed  is  reasonable.  Every  other 
ehaige  upon  the  animals,  or  their  owner.  Is  for  compensation  to  the  justice  and  oonstabto 
forofllcial 
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Kelly  v.  Reynolds. 

(WMlch.  464.) 

WUl^^eonstrttcHon  of  bequeit, 

A  will  provided, ''  To  mj  wife  the  pioyision  made  for  her  by  the  sUiotes  of 
this  State  I  deem  saffident ;  **  and  after  giving  sondrj  legadee,  eondiided 
hy  giving  to  the  testator's  son,  "all  the  residue  of  my  estate  after  'paying 
the  above  bequests,  legacies,  and  my  debts  and  the  expenses  of  settling  my 
estate."  HM,  that  the  wife  took  such  a  share  as  if  the  testator  had  died 
intestate.    (See  note  p,  490.) 

APPEAL  from  order  of  probate  court,  dismissing  the  petition  of 
the  execatrixy  asking  for  an  assignment  to  her,  as  executrix, 
of  one*thirdof  the  residuum  of  the  estate  of  the  deoedenfs  husband, 
in  the  hands  of  defendant  as  executor.  The  order  was  affirmed 
below.    The  opinion  states  other  facts. 

Crocker  d  HutchinB^  for  plaintiff  in  certiorari. 

Irving  D.  HaiucMn  and  A.  B.  Jfaynard,  for  defendant  in  cer» 
tiorari,  cited  Miller  v.  Stepper ^  32  Mich.  194 

CooLEY,  J.  What  did  the  testator  mean  by  the  first  clause  in 
his  will  ?  is  the  only  question  which  this  record  presents.  The 
plaintiff  says  he  meant  to  have  his  widow  take  so  much  of  his  estate 
as  would  have  passed  to  or  been  set  off  to  her  under  the  statutes  had 
he  died  intestate.  The  defendant,  on  the  other  hand,  says  hia 
intent  was  that  she  should  take  so  mnch  only  as  she  would  take 
under  the  statute  after  giving  effect  to  all  the  gifts  he  makes  to 
others  by  the  will.  The  difference  is  important;  according  to  the 
one  construction  the  widow  would  share  in  the  personal  estate 
after  the  legacies  to  the  daughters  and  the  debts  and  expenses  were 
paid ;  according  to  the  other  the  whole  of  the  residue  would  go 
to  William. 

The  testator  begins  his  will  by  saying,  '^  To  my  wife  the  provision 
made  for  her  by  the  statutes  of  this  State  I  deem  sufficient"  If 
this  were  the  only  clause  in  the  will,  the  widow  unquestionablj 
would  take  as  in  case  of  intestacy.  The  clear  purpose  would  then 
be  held  to  be  that  the  widow  should  take  the  provision  the  statatee 
give  her  :  the  same  provision ;  no  more,  but  also  no  less. 
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Nothing  that  by  any  construction  can  be  held  to  declare  a  differ- 
ent intent  is  found  until   the  residuary  clause  is  reached.    By 
that  the  testator  gives  to  William  '^  all   the  residue  of  my  estate, 
after  paying  the  above  bequests  and  legacies,  and  my  debts  and  the 
expenses  of  settling  my  estate.'^    This,  it  is  said,  gives  the  whole 
personalty  to  William,  deducting  only  bequests,  legacies,  debts  and^ 
expenses,  and  also  certain  allowances  which  the  statute  makes  the  -^ 
widow  in  every  case,  and  over  which  the  testator  has  no  controL^ 
Those  allowances  the  widow  has  had  in  this  case. 

Now  the  argument  for  the  executor  is  that  the  first  clause  gives  ' 
nothing  to  the  widow ;  it  merely  leaves  her  to  take  under  the 
statutes.  It  does  not,  therefore,  constitute  a  bequest  or  legacy ; 
and  as  William  is  to  have  the  whole  residue,  deducting  bequests, 
legacies,  debts  and  expenses  only,  it  follows  that  nothing  can  be  de- 
ducted as  a  statutory  allowance  to  the  widow. 

It  is  not  very  safe  to  base  arguments  upon  a  supposition  that 
words  of  art  have  been  employed  with  technical  accuracy  in  a  testa- 
mentary instrument.  Wills  are  often  drawn  by  laymen  who  aim 
rather  to  use  effective  words  to  express  their  meaning  than  to  make 
use  of  language  that  will  bear  nice  criticism.  If  they  use  expres- 
sions that  appear  to  convey  clearly  to  the  common  mind  the  pur- 
pose to  make  a  particular  gift,  they  are  not  likely  to  go  to  a  law 
dictionary  to  ascertain  whether  they  ought  to  call  it  a  devise,  a  be- 
quest or  a  legacy.  Perhaps  if  they  have  a  common  form  book  at 
hand,  all  these  words  will  be  applied  to  the  simplest  gift  of  a  chat- 
tel. But  it  is  of  no  importance  whatever  so  that  we  can  clearly  see 
what  was  meant 

Now  in  this  case  the  testator  made  no  gift  to  his  wife,  and  yet  it 
is  not  unlikely  that  in  his  mind  it  seemed  to  be  a  gift  He  com 
menoes  the  clause  as  if  it  so  seemed:  "  To  my  wife,"  he  says,  as  if  he 
were  giving.  But  the  real  purpose  seems  to  us  plain  enough.  Hud 
he  said  ''  the  statutes  make  for  my  wife  if  she  survives  me  a  suita- 
ble and  fair  provision  when  considered  with  reference  to  the  de- 
mands of  others  upon  me :  I  cannot  better  it,  therefore  I  will  not 
change  it,"  the  meaning  would  have  been  the  same  as  now.  And 
there  would  be  nothing  strange  if  he  wore  to  class  a  provision  thus 
made  with  the  gifts  actually  made  by  his  will,  applying  to  them  a 
common  term  in  the  residuary  clause. 

Had  the  husband's  purpose  been  to  cut  down  the  wife's  statutory 
proTision,  he  ought  to  have  said  something  like  this :  ''  To  my  wifa 
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I  think  the  statutes  give  more  than  she  desenres  and  therefore  my 
will  is  that  she  shall  have  no  share  in  what  shall  be  left  after  leg- 
aciesy  debts  and  expenses  are  paid,  but  that  the  whole  shall  go  to 
\tke  son  to  whom  I  have  already  given  my  farm."  That  would  have 
expressed  exactly  the  intent  the  executor  now  thinks  he  discovers  in 
the  will.  It  would,  it  is  true,  have  sounded  somewhat  ungracious, 
but  another  clause  in  the  will  shows  that  the  testator  did  not  hesi- 
tate to  use  plain  words.  We  are  unwilling  to  find  in  the  will  any 
«uch  meaning  where  a  construction  consistent  with  proper  feeling 
is  at  least  equally  natural  and  reasonable. 

The  cases  of  Slineman's  Appeal^  34  Penn.  St  394,  and  AdammH 
▼.  Ayres,  5  N.  J.  Ch.  349,  are  not  unlike  the  present  in  some  of 
their  peculiarities,  and  support  our  view  that  the  construction 
most  favorable  to  the  widow  should  be  preferred. 

The  judgment  must  be  reversed,  and  the  case  remanded  to  the 
probate  court  for  proceedings  in  accordance  with  this  opinion. 

Judgment  revers&i 

The  other  justice  concurred. 

KoTB  BTTBB  RspoKTXB.— In  Adofiwm  T.  Ayrt9%  6  N.  J.  Eq.  840,  the  testator  provided  tlist 
hie  wife  ehould  luiire  her  "lawful  right  of  dower  out  of  his  estate."  Heidt  that  die  was 
not  merely  entitled  to  dower  in  lands,  but  to  her  statutoiy  third  of  his  estate.  Ihe  court 
said:  **  * Brtate  *  embraces  both  real  and  personal  property.  We  are  asked  to  sabsCitote 
the  word  '  lands  *  for  the  word  '  estate.*  This  would  certainly  relieve  the  wlO  from  aO  diiB- 
cnlty  of  construction,  but  it  would  render  the  whole  clause  useless,  and  it  would  leave  no 
object  or  motive  in  the  testator  for  introducing  it,  but  that  of  putting  on  the  fsee 
of  the  will  a  clear  intention  of  cutting  tlie  wife  off  from  all  interest  in  the  perBooal 
estate.**  **  The  word  '  dower  *  as  used  in  this  wUl  cannot  be  pennitted  to  control  tl»e  whole 
clause  for  the  purpose  of  excluding  the  widow,  against  the  intention  of  the  testator,  ftttt 
the  right  which  the  law  would  give  her  in  the  personal  property.  The  word  *  estate  *  should 
rather  govern  or  influence  the  construction  of  the  clause  in  aid  of  that  intention.  Thedauss 
being  useless  if  it  be  supposed  to  be  confined  to  lands,  we  ought  rather  to  suppose  It  was 
introduced  for  a  purpose,  and  that  a  beneficial  one  to  the  widow.** 

In  Stineman'B  Appeal ^  84  Penn.  St.  894,  the  testator  directed  that  his  wife  should  ** re- 
ceive so  much  of  my  estate  as  she  is  justly  entitled  to  by  the  laws  of  this  Oommonwealthi 
and  no  more. **  Held,  that  she  was  not  only  entitled  to  her  third  of  the  estate,  bat  to  $301 
allowed  to  widows  by  a  statute  of  1861.    The  court  s^y  It  **of  oonrse  includes  **  it. 
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SoRooL  District  t.  Oaob. 

<^Mlch.  48«.> 
AUaekment — pubUe  »ehool  teachers*  wagee^^  hoUdagt. 

A  Miiool  district  cannot  be  ganiiahed  for  teachera*  wagvs,  the  atatnte  ptoUblt^ 

Ing  the  garnishment  of  monidpal  corporations. 
Teachers'  wages  are  not  sabject  to  deductions  for  zeoognised  holidays.  {3d$ 

naU,p.  422.) 

ASSUMPSIT.     The  opinion  states  the  oaae.    The  plaintiff  had 
judgment  below. 

Omr  d  Wittiams,  for  plaintiff  in  error.  Where  usage  does  not 
allow  a  teacher  wages  for  holidays,  and  his  contract  is  silent  as  to 
them,  he  will  not  be  allowed  pay  if  he  does  not  teach  on  the  holi- 
days {SmM  T.  Wihon,  3  B.  &  Ad.  728  ;  Hinlon  y.  Locke,  5  Hill, 
437 ;  Ibrd  y.  Tirrdl,  9  Gray,  401 ;  Lowe  v.  Lehman,  15  Ohio  St 
179 ;  Wails  y.  Bailey,  49  N.  Y.  464 ;  Sewatt  y.  Oibbs,  1  Hall,  663  ; 
1  Oreenl.  Ey.,  §  294) ;  municipal  corporations  may  waiYe  their 
exemption  from  garnishment  Clappy.  FTo/iter,  25  Iowa»  315  ;  Drake 
on  Attachment  (4th ed.),  §  516  a;  1  Dill,  on  Mun.  Corp.  187  n. 


W.  W.  A  M.  JV.  Siicknetf,  for  defendant  in  error. 

Campbell,  C.  J.  Gage  sued  for  his  compensation  as  teacher  in 
school  district  No.  4  of  Marathon.  Two  defenses  were  set  up : 
First,  of  garnishee  proceedings  in  which  the  district  appeared  and 
sabmitted  to  garnishment  of  the> money  duo  to  Gage;  and  Second, 
that  deduction  should  be  made  for  holidays  when  there  was  no 
school  kept  open. 

The  garnishee  statute  relating  to  justices  does  not  allow  garnishee 
proceedings  against  municipal  corporations.  Comp.  L.,  §  6463.  A 
achool  district  is  Ycry  clearly  such  a  corporation  under  our  laws,  as 
we  decided  in  Seeley  y.  Board  of  Educaiion,  October  term,  1876. 
There  is  also  a  further  prohibition  against  such  process  against 
public  officers  for  money  duo  by  them  officially.  §  6503.  It  is  not 
oonsistent  with  public  policy  to  subject  the  stipends  of  persons  in 
public  employments  to  be  suspended  or  reached  in  that  way,  or  to 
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allow  public  corporations  to  be  brought  needlessly  into  private  liti- 
gation. 

There  is  no  force  to  the  waiyer  of  objection  to  the  jarisdlction. 
The  exemption  really  belongs  to  the  person  whose  debt  is  garnished 
and  not  to  the  debtor.  Johnson  v.  DexUry  38  Mich.  695.  The  gar* 
nishee  cannot  without  the  debtor's  consent  subject  his  rights  to  any 
nnlawful  burden. 

In  regard  to  deductions  for  holidays  we  are  of  opinion  that 
school  management  should  always  conform  to  those  decent  usages 
which  recognize  the  propriety  of  omitting  to  held  public  exercises 
on  recognized  holidays ;  and  that  it  is  not  lawful  to  impose  forfeit- 
ures or  deductions  for  such  proper  suspension  of  labor.  Schools 
should  conform  to  what  may  fairly  be  expected  of  all  institutions 
in  ciyilized  communities.  All  contracts  for  teaching  during  periods 
mentioned  must  be  construed  of  necessity  as  subject  to  such  days 
of  Tacation,  and  public  policy  as  well  as  usage  requires  that  there 
should  be  no  penalty  laid  upon  such  observances. 

The  judgment  must  be  affirmed  with  costs. 

Judgment  affirmed. 

The  other  justices  concurred. 

Nora  BT  THK  Rbpobter.—  The  aothoritles  dted  by  coanael  for  the  plaintiff  In  error  do  not 
sustain  his  contention.   They  are  as  follows: 

In  SewaJl  w.  Qibbs^  1  Hall,  068,  Indigo  had  been  sold  subject  to  a  tare  of  10  per  cent.  Ths 
actual  tare  was  17  per  cent.  Evidence  was  held  admissible  to  sbowa  usage  in  osses of 
fWtttdulent  pacldng,  to  allow  purchasers  the  actual  tare. 

In  Smith  T.  WUmm^  8  B.  ft  Ad.  728,  there  was  a  covenant  to  pay  OOf.  per  thousand  for  all 
the  rabbits  in  a  certain  warren,  and  evidence  was  allowed  to  show  that  the  term  thommnd 
In  that  part  of  the  country,  as  applied  to  rabbits,  meant  one  hundred  doien,  or  twelve  hon- 
dred.    This  case  was  doubted  by  Bbonbon,  J.,  in  Hinton  v.  Locke^  infra. 

In  RinUm  v.  Locke,  5  HUl,  487,  an  action  on  an  agreement  to  pay  a  carpenter  twdfs 
shillings  a  day,  it  was  held  that  evidence  was  competent  to  show  that  by  custom  ten  boun 
eonstituted  a  day's  labor,  and  that  he  was  entitled  to  charge  a  day  and  a  quarter  for 
twelve  hours  and  a  half. 

In  WoOm  v.  Bailey,49 N.  Y.  4M,  action  for  plastering,  proof  was  held  admlsriWeota 
custom  to  charge  for  plastering  without  deduction  for  the  openings,  such  as  doom  and 
windows,  or  baseboards  and  cornices.  And  so,  in  JFbnl  v.  Ztmett,9  Gn^,  161,  of  a ' 
•0  to  measuiimg  octagonal  walls  like  rectangular  ones.    Bee  aQt6«  18  Am.  Bqp.  Mi. 
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Lake  Supebiob  Ibok  Co.  y.  Erioksoit. 

(m  Mioh.  4B8.) 
Matter  and  i^nani —  negUgenee  —  injury  to  eontraetor^s  emploffM, 

Vfban  a  mining  oompuij  contracts  for  the  removal  of  ore,  but  assames  the 
datx  of  making  arrangements  to  protect  the  workmen,  it  is  liable  to  the 
contractor's  employees  for  injary  in  conseqaenoe  of  neglect  of  that  datj. 

TRESPASS  on  the  case.    The  opinion  states  the  facts.  .  The 
plaintiff  had  jadgment  below. 

W.  P.  Hedly  and  O.V.  N^  LoiArap,  for  plaintiff  in  error.  Miners 
are  presumed  to  knowingly  incur  the  ordinary  risks  incident  to 
mining  {Lehigh  VcMey  Co.  y.Jones^  ^^  Penn.  St  432;  18  Alb.  L.  J. 
212 ;  Johnson  v.  Boston,  118  Mass.  114);  an  employer  is  not  liable 
for  injuries  to  an  employee  caused  by  the  negligence  of  a  fellow 
«eryant,  and  the  relationship  of  fellow  servants  docs  not  imply  that 
they  are  engaged  in  precisely  the  same  work  (  Wilson  t.  Merry^  1 
H.L.  Sc.  Gas.  326;  Hall  v.  Johnson,  3  H.  &  C.  589;  Morgan r.Vale 
of  Neaih  By.,  35  L.  J.,  Q.  B.  23;  HawMs  v.  Landore  Siemen^s  Steel 
Co.,  L.  R«,  10  Q.  B.  G2;  AlbroY.  Canal  Co,,  6  Gush.  75;  GiOshannofh 
X.  Stony  Brook  B.  B.,  10  id.  228;  Oilman  t.  Eastern  B.  B.,  10  Allen, 
339;  Bussellr.Hndson  R  B„  17N.  Y.  134);  an  employer  is  not 
liable  for  the  negligence  of  an  independent  contractor  working  for 
him  (King  v.  N.  T.  CAH.B.  B.  72.,  66  N.  Y.  181;  s.  c,  23  Am. 
Bep.  37;  Pack  v.  Mayor,  8  N.  Y.  222;  Blake  v.  Ferris,  5  id.  48;  De 
Unrest  v.  Wright,  2  Mich*  368;  Moore  y.  Sanborn,  id.  519;  Beediey. 
Zondan  By.  Co.,  4  Exch.  244;  Billiard  y.  Bichardson,  3  Gray,  349; 
Burke  t.  Norwich  B.  B.,  34  Gonn.  474 ;  Corbin  y.  Am.  Mills  Co.^ 
27  id.  274  ;  Kelly  v.  Mayor,  11  N.  Y.  432;  Painter  y.  Mayor,  46 
Penn.  St.  213;  Callahan  t.  B.  S  M.  B.  B.,  23  Iowa,  562  ;  Harkins 
T.  standard  Beftnery,  122  Mass.  403 ;  ConTiers  v.  Hennessy,  112  id* 
96 ;  Wray  v.  Evans,  80  Penn.  St  102  ;  Wtlson  v.  Alleghany,  79  id. 
272);  an  employer  is  not  liable  for  unexpected  accidents  that  happen 
notwithstandmg  the  exercise  of  care  by  an  experienced  foreman 
(Ft.  W.,  J.  £  S.  B.  B.  V.  Qildersleeve,  33  Mich.  134);  the  negligence 
of  a  competent  fellow  servant  is  one  of  the  risks  assumed  by  an 
employee  {Dams  v.  D.  d  M.  B.  B.,  20  id.  105 ;  Mich.  Cent  B.  B,  v. 
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DtOan,  32  id.  512 ;  Warner  v.  Erie  R.  R^  39  N.  Y.  468;  FeUham  t. 
Bnglandj  L.  R.,  2  Q.  B.  33);  and  if  the  injured  person  knew  of  the 
danger  and  worked  without  any  special  inducement  from  the 
principal  employer,  he  cannot  recoTer.  Dynen  t.  Leach,  40  KL  ft 
B.  491;  Mad  River  R.  R.  y.  Barber,  5  Ohio  St  541;  Aseqp  t.  Tatet, 
2  H.  ft  N.  768;  Suttivan  y.  Ind.  Mfg.  Co.,  113  Mass.  396. 

George  W.  Hajfden,  for  defendant  in  error. 

OAMPBSLLy  0.  J.  Mrs.  Erickson,  the  defendant  in  error,  recoT* 
ered  a  judgment  in  the  court  below,  as  administratrix  of  her  de- 
ceased husband,  Andrew  Erickson,  who  was  killed  by  a  falling 
rock  while  engaged  in  working  in  the  mine  of  the  plaintiff  in  error, 
July  9,  1877. 

It  appears  that  Erickson  had  been  employed  the  day  before  his 
death  as  one  of  a  mining  gang  under  the  management  chiefly  of 
Oustay  Stenson,  who  with  his  partners  had  taken  a  contract  for 
mining  and  hoisting  ore  at  ninety-fiye  cents  per  ton  for  ore  and 
twenty-fiye  cents  per  ton  for  rock  —  this  contract  haying  been 
made  July  1, 1877,  for  a  month,  and  similar  contracts  baring  been 
made  in  preyious  months  from  the  beginning  of  April.  Erickson 
was  employed  by  the  day  at  one  dollar  and  fifty  cents  per  day.  The 
pay  arrangement  was  that  the  company  officers  were  to  pay  the 
men  on  the  certificates  of  the  contractors,  deducting  this  pay  from 
the  final  settlements. 

These  contracts  were  all  let  by  Day  and  McEncroe  as  officers  of 
the  company,  who  had  general  charge  for  the  company  of  the 
afEairs  in  the  mine. 

The  pit  where  these  contractors  were  at  work  had  been  carried 
along  the  lode  so  as  to  leaye  the  upper  or  hanging  wall,  which  was 
at  an  angle  of  sixty-fiye  degrees,  exposed  from  twenty  to  twenty- 
fiye  feet  high,  and  not  far  from  the  same  distance  along  theleyel, 
with  no  support  or  timbering  of  the  hanging  wall  in  that  space. 
Erickson  was  engaged  in  sinking  a  winze  or  yentilatiug  shaft  from 
this  leyel,  and  had  sunk  it  about  two  feet  and  eight  inches  when 
killed.  The  rock  which  killed  him  fell  from  about  half  way  up 
the  hanging  wall,  and  was  just  oyer  the  winze. 

The  chief  controyersy  relates  to  the  question  whether  this  rock 
was  preyiously  in  a  condition  which  made  it  so  apparently  danger- 
oos  as  to  require  remoyal  or  timbering,  and  if  so,  on  whom,  if  any 
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one,  was  the  risk  and  responsibility?    Several  collateral  questions 
arose  also. 

Upon  a  caref  d1  inspection  of  the  record  we  do  not  think  any 
qnestions  become  material  except  those  which  bear  on  the  rights 
and  duties  of  the  yarions  parties  in  connection  with  the  mine.  The 
other  errors  assigned  do  not  appear  to  be  founded  on  sufQcient 
showings  in  the  record.  The  only  one  urged  by  counsel  was  the 
Tejection  of  a  question  put  on  cross-examination  to  Stenson,  asking 
him  whether  it  was  not  his  business  and  that  of  his  associates  to 
be  on  the  lookout  and  watch  for  dangerous  places.  We  think  that 
when  the  terms  and  conditions  of  his  contract  were  shown  this  was 
rather  a  deduction  than  a  fact,  and  he  could  not  properly  be  allowed 
or  required  to  answer  it  He  was  not  precluded  from  explaining 
fully  the  mutual  understanding  of  the  contracting  parties  as  to 
what  the  contract  was,  or  as  to  usage. 

It  was  claimed  on  the  argument,  and  this  claim  is  based  on  the 
assignments  of  error,  that  on  the  whole  case  there  was  no  ground 
of  reooTcry.  And  as  reasons  for  this  position  several  legal  propo- 
sitions are  advanced  which  are  chiefly  as  follows:  That  there  could 
be  no  recovery  if  Erickson  was  in  the  employ  of  Stenson  as  a 
day  laborer;  or  if  he  was  not  under  control  of  the  company  or  its 
officers,  and  if  Stenson  and  his  associates  were  to  mine  and  do  their 
-work  properly;  or  if  he  was  willing  to  work  after  such  examination 
as  was  shown.  And  it  was  claimed  in  various  forms  that  Erickson 
undertook  all  the  risks  that  were  established.  It  will  be  more  con- 
Tenient  to  refer  to  the  points  raised  in  the  way  adopted  by  counsel 
than  to  pursue  every  subdivision  separately. 

There  was  evidence  that  the  rock  in  question  had  been  considered 
as  dangerous  some  time  before  the  contract  of  July,  and  that  the 
attention  of  Day  and  McEncroe  had  been  called  to  it.  There  was  evi- 
dence of  various  attempts  by  sounding  it  with  an  iron  bar  to  ascer- 
tain its  safety.  There  was  conflicting  evidence  as  to  some  of  the 
declarations  of  the  mining  officers  on  this  subject  There  was  evidence 
on  one  side  that  they  expressed  themselves  decidedly  on  its  safety. 
There  was  also  evidence  to  go  to  the  jury  that  they  retained  the  right 
to  determine  what  large  rocks  should  be  removed  and  what  timbering 
or  propping  should  be  done.  There  was  also  testimony  of  the  increase 
of  water  oozing  from  the  seams,  claimed  to  indicate  a  gradual  loosen- 
ing. The  theory  of  plaintiff  in  error  was  that  the  rock  had  been 
atarted  by  blasts  from  the  winze,  and  that  sufficient  care  had  not  been 
Vol.  XXXin  — 54 
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taken  to  examine  it  thereafter.  It  fell  about  two  hours  after  a  blast 
Other  matters  of  fact  will  be  referred  to  in  their  place. 

It  is  proper  first  to  consider  the  respective  positions  of  the  par- 
ties. Day  and  McEncroe  stood  in  the  place  of  the  mining  company 
in  making  these  contracts.  There  was  no  employment  relation 
between  them  and  Erickson^  who  was  laboring  under  the  contract- 
•ora  So  far  as  this  changed  the  relative  liabilities  of  the  parties  it 
mast  operate  in  this  case.  But  while  there  are  cases  in  which 
there  is  no  duty  or  legal  privity  between  principals  and  the 
servants  of  those  who  contract  with  them^  this  lack  of  privity 
is  not  universal  and  absolute.  If»  for  example,  a  railway  com- 
pany were  to  contract  with  a  firm  of  car-builders  to  build  cars 
according  to  given  plans  in  places  under  the  entire  control  of  the 
builders,  there  could  be  no  possible  corporate  responsibility  for  in- 
juries received  by  workmen  in  their  callings.  But  on  the  other 
hand  it  might  be  quite  possible  for  men  to  be  employed  in  piece- 
work in  the  shops  of  such  companies  where  they  retained  more  or 
less  control,  when  for  the  failure  of  a  corporate  duty  the  workmen 
or  strangers  injured  by  that  failure  might  have  a  cause  of  action 
for  the  wrong  directly  against  the  corporation,  although  it  bad  not 
•employed  them.  The  case  of  City  of  Detroit  v.  Corey,  9  Mich. 
165,  is  a  case  where  the  corporation  was  held  liable  for  neglect  of 
a  contractor  in  not  properly  guarding  against  danger  from  an  ex- 
cavation in  a  public  street  The  same  principle  was  applied  in 
Dartnstaetter  Y.  Moynahan,  27  Mich.  188;  Mc  Williams  f.  Detroit 
Central  Mills  Co.,  31  id.  274 ;  Gardner  v.  Smith,  7  id.  410;  Bay 
City  d  E.  Sag.  R.  R.  Co.  v.  Austin,  21  id.  390 ;  Continental  Imp. 
Co,  V.  Ives,  30  id.  448;  0.  R.  £  Ind.  R.  R.  Co.  v.  Southwick,  id. 
444. 

No  doubt  the  range  of  the  owner's  responsibility  is  very  much 
less  in  most  cases  where  contractors  are  employed  and  have  their 
own  servants  at  work,  than  where  the  servants  arc  employed  by  the 
proprietors.  The  main  question  in  such  cases  is  whether  any 
•duty  remained  which  sprang  from  the  proprietor's  own  posi- 
tion  and  from  the  violation  of  wiiich  the  damage  arose.  In 
the  present  case  there  are  two  principal  inquiries,  which  are 
.first,  whether  the  death  of  Erickson  was  due  to  the  fault  of  the 
mining  company  in  not  doing  what  they  were  bound  to  do  for  the 
protection  of  those  working  in  their  mines;  an<l  second,  whether 
JSrickson  himself  was  responsible  for  running  the  risk  which  proved 
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fatal.  Of  course  both  of  these  questions  are  aside  from  the  third 
question,  whether  the  death  was  accidental,  and  not  due  to  the  fault 
of  any  one. 

The  court  below  told  the  jury  that  there  could  be  no  recovery  in 
this  case  if  the  duty  was  on  Stenson  and  his  associates  to  guard 
against  such  risks,  and  that  the  same  was  true  if  Erickson  contrib- 
uted to  the  injury  by  his  omi  want  of  care.  They  were  also  told 
that  there  was  no  ground  of  recovery  if  the  falling  of  the  rock  was 
not  under  circumstances  which  showed  that  the  company  had  been 
guilty  of  such  negligence  as  showed  such  want  of  care  and  caution 
as  prudent  persons  would  not  be  guilty  of.  They  were  particularly 
directed  that  unless  the  conduct  of  Day  and  McEncroe  was  thus 
negligent  and  the  cause  of  the  mischief,  there  could  be  no  recovery, 
and  that  the  company  would  be  liable  for  their  neglect  or  miscon- 
duct and  not  for  that  of  any  one  else  appearing  in  the  case. 

We  think  the  court  was  correct  in  holding  that  Day  and  McEn 
croe  represented  the  company  for  this  purpose.  They  appear  to 
have  had  entire  control  of  all  the  business  that  is  involved  in  the 
record.  And  we  think  there  is  no  room  to  question  the  propriety 
of  these  ruhngs  if  they  were  applicable,  and  not  neutralized  by 
other  instructions.  In  this  connection  it  is  proper  to  notice  one 
of  the  special  assignments  of  error  which  is  calculated  to  give  a 
wrong  impression.  The  court  is  represented  as  telling  the  jury 
to  inquire  whether  the  company  used  such  care  and  precautions  as 
''relieved  them  from  liability  in  this  suit,"  and  it  is  claimed  this 
left  a  qaestion  of  law  to  the  jury.  But  the  next  sentence  of  the 
charge  explained  what  would  or  would  not  make  them  liable.  Iso- 
lated sentences  cannot  be  allowed  to  be  considered  apart  from  their 
context.  The  instructions  were  not  |o  separated  as  to  create  con- 
fusion, but  were  really  but  a  single  and  correct  ruling. 

We  think  that  Unless  the  case  was  one  too  plain  to  go  to  the  jary 
on  that  point,  it  was  properly  left  to  them  to  say  whether  the  acci- 
dent occurred  without  any  one's  fault  or  neglect.  It  is  not  for  us 
to  draw  inferences  of  fact  in  such  cases.  There  was  certainly  evi- 
dence to  go  to  the  jury  indicating  that  there  should  have  been 
measures  taken  by  some  one  to  either  remove  or  prop  the  rock  that 
felL 

We  think  also  that  there  was  properly  before  them  a  question 
whether  Erickson  himself  was  guilty  of  contributory  negligence.  A 
great  deal  of  testimony  was  introduced  to  show  that  there  was  no 
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apparent  danger  which  could  be  discoyered,  and  that  the  company 
was  jastified  in  treating  the  rock  as  safe.  There  was  also  much 
testimony  to  the  contrary.  The  place  was  one  not  easily  examined 
by  the  ordinary  mining  lights.  If  there  was  no  apparent  danger  it 
was  not  recklessness  to  work  nnder  this  rock.  If  on  the  other  hand 
there  was  real  danger  and  Erickson  was  informed  of  it  on  the  day 
he  entered  the  mine,  there  was  nevertheless  evidence  that  those 
about  him,  who  had  practical  knowledge  of  the  mine  in  which  he 
was  a  stranger,  acted  as  if  they  did  not  think  so,  and  the  guards 
usually  to  be  expected  against  danger  were  absent.  The  duty  of 
examining  such  places  after  a  blast  is  confined  by  the  testimony  to 
dangerous  places,  and  not  made  out  clearly  even  there  as  devolving 
on  Erickson.  The  jury  have  necessarily  found  he  was  not  careless, 
and  there  was  testimony  on  which  they  could  lawfully  act. 

The  question  next  arises  whether  the  responsibility  of  protecting 
Erickson  from  such  a  danger,  if  supposed  to  exist,  rested  on  his 
immediate  employers.  This  was  also  dependent  on  testimony,  and 
involved  some  inquiry  into  their  relations  with  the  company. 

Does  it  then  appear,  so  as  to  bind  the  court  and  jury,  that  the 
contractors  in  this  particular  service  had  the  responsibility  confined 
to  them,  of  guarding  their  workmen  from  the  probable  dangers  of 
their  employment  P  There  is  no  dispute  in  this  case  upon  the  gen- 
eral principle  of  law  that  a  responsibility  lies  somewhere  to  prevent 
workmen  from  being  exposed,  without  such  protection  as  is  reason- 
ably required  in  a  dangerous  business.  The  law  is  very  clear  that 
it  is  culpable  negligence  to  avoid  keeping  mining  works  as  well 
protected  as  usual  prudence  would  dictate.  And  there  is  no  doubt 
that  a  comman  danger  in  mines  is  from  falling  rocks.  The  hang- 
ing wall  being  on  an  angle  —  in  this  instance  of  65  degrees—  with 
the  level,  any  lack  of  cohesion  in  tts  parts  must  lead  to  the  fall  of 
such  part  of  it  as  is  seriously  loosened,  and  that  fall  must  be 
hastened  by  the  concussion  of  the  air  or  the  blows  of  flying  rocks 
thrown  against  it  by  blasting  below  and  near  it  In  the  present 
case  the  rock  which  fell  being  directly  above  the  winze,  and  only 
about  twelve  feet  from  its  mouth,  every  blast  in  that  shaft  would 
necessarily  throw  more  or  less  rock  against  this  sloping  roof ;  nnd 
this  must  continue  until  the  shaft  is  either  finished  or  opened  to 
such  a  depth  as  to  deaden  or  destroy  the  upward  force  of  the  explo- 
sions. 

The  fact  that  this  rock  was  considered  dangerous  and  so  reported 
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leTeral  weeks  before  the  accident^  and  the  farther  fact  if  tme  (and 
the  jary  probably  believed  it)  that  there  was  a  perceptible  increase 
in  the  dangerous  symptoms,  certainly  imposed  a  duty  of  either  re- 
moving the  real  danger  or  using  such  means  as  are  generally 
deemed  adequate  to  determine  whether  any  danger  existed.  The 
farther  fact  that  the  hanging  wall  was  composed  of  a  species  of  rock 
whose  thickness  was  not  generally  found  uniform,  and  which  was 
sometimes  thin  enough  to  possesss  no  very  great  resisting  power  to 
shocks  or  disinegrating  agencies,  was  one  which  could  not  be  left  out 
of  view  by  any  prudent  calculation.  A  broad  expanse  of  some  twenty- 
five  feet  square  of  rock,  only  supported  by  its  own  cohesive  power  from 
falling  may,  according  to  the  testimony,  have  weak  points  where  it 
may  give  way  unless  propped,  or  unless  the  unreliable  mass  is  re- 
moved. There  was  testimony,  which  it  is  not  our  province  to  pass 
upon,  which  indicated,  if  believed,  that  no  reliable  test  could  be 
found  for  determining  the-  solidity  of  the  rock  when  water  was 
escaping  through  such  seams  as  existed  in  this  wall. 

We  think  there  was  a  question  fairly  open  whether  neglect  to 
guard  against  the  accident  was  not  culpable.  The  jury  have  found 
it  was. 

If  so,  the  only  remaining  question  is  whether  the  jury  had  proof 
before  them  whereby  they  could  lawfully  hold  the  company  to  this 
responsibility. 

Under  the  contracts  shown  by  the  proofs,  the  contractors  had 
nothing  to  do  with  planning  the  mine  or  selectmg  their  working 
ground,  unless  with  very  small  discretionary  choice.  The  shafts  and 
levels  and  the  winze  must  necessarily  have  been  determined  on  by 
the  owners  of  the  mine,  and  the  mining  gang  worked  on  short  eon- 
tracts.  Their  business,  except  in  sinking  the  winze,  was  merely 
stripping  the  lode  of  its  ore,  and  the  winze  was  apparently,  as  it 
must  usually  be,  down  the  lode.  The  pay  for  getting  out  dead 
rock  was  but  little  beyond  one-fourth  that  of  getting  out  ore,  and 
work  in  the  rock  outside  of  the  lode  was  not  contemplated.  They 
testified,  and  the  jury  must  have  believed  them,  that  the  company 
reserved  the  power  of  determining  when  and  where  dangerous  rock 
in  the  wall  should  be  removed,  it  requiring  removal  by  blasting,  and 
of  locating  the  supporting  pillars  or  placing  timbers  to  prop  the 
wall.  Such  timbering  would  be  expensive,  and  is  not  provided  for 
by  the  contracts  which  are  confined  to  rock  and  ore  blasting  and 
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removal.  Either  the  mine  must  be  ungnarded,  or  else,  on  this  state 
of  facts,  the  company  must  guard  it 

Under SQch  circumstances  it  is  rery  plain  that  the  company,  being 
the  owners  of  the  dangerous  property,  and  inviting  men  to  work  on 
it,  their  responsibility  for  its  protection  cannot  be  changed  by  the 
fact  that  the  work  is  done  by  the  ton  instead  of  by  the  day,  or  b; 
the  fact  that  the  men  who  contract  with  them  have  laborers  of  their 
own.  By  employing  men  to  act  for  them  in  either  way  they  hold 
out  the  assurance  that  they  can  work  in  the  mine  on  the  ordinary 
conditions  of  safety  usually  found  in  such  places.  They  guarantee 
nothing  more  than  is  usual  among  prudent  owners,  and  they  do 
not  insure  against  that  which  is  purely  accidental.  But  they  do 
tacitly  represent  that  they  have  not  been  and  will  not  be  reckless 
themselves. 

If  men  choose  with  their  eyes  open  to  run  into  danger  they  may 
forfeit  clainis  to  redress.  But  it  cannot  be  considered  reckless  in 
men  who  are  in  doubt  upon  a  matter  which  cannot  be  determined 
absolutely,  to  pay  some  regard  to  the  opinions  and  assurances  of 
those  who  are  supposed  to  have,  and  by  their  position  are  bound  to 
have  special  knowledge  called  for  by  their  larger  responsibilities. 
In  the  present  case  the  assurances  of  safety  given  by  the  mining 
agents  cannot  be  disregarded,  and  were  rightly  subject  to  consider- 
ation by  the  jury. 

We  think  the  jury  were  very  carefully  and  correctly  instructed 
concerning  their  duty,  and  that  there  was  testimony  which  war* 
ranted  their  verdict. 

Thei-e  is  no  error  in  the  record,  and  the  judgment  must  be  affirmed, 

with  costs. 

Judgment  affirmed* 
The  other  justices  concurred. 


GoBDEs  y.  Miller. 

(89  Mich.  681.) 

Landlord  and  tenant  —  covenant  to  r^mild  —  di 


▲  lessee  of  a  wooden  building,  covenanting  to  lebnild  in  caae  of  fiie^  Is  r» 
leased  by  the  enactment  of  a  valid  ordinance  prohibiting  the  ereetioii  of 
wooden  baildinge. 
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ACTION  on  a  lease.    The  opinion  states  the  case.    The  plaintiff 
had  judgment  below. 

J.W.  &  0,  C.  RanBom  and  T.  B.  Churchy  for  plaintiff  in  error. 
Taggart  dt  Woleotiy  for  defendant  in  error. 

CooLBTy  J.  Miller  on  the  4th  day  of  October,  1872,  rented  of 
Cordes,  for  the  term  of  ten  years,  a  wooden  building  in  Grand 
Bapids,  at  a  specified  annual  rent  The  lease  contained  a  coyenant 
on  the  part  of  Cordes  that  ^  if  said  bnilding  burns  down  daring 
this  lease,  said  Cordes  agrees  to  rebuild  the  same  in  a  suitable  time, 
for  said  Miller.''  Miller  went  into  possession  and  occupied  the 
building  for  a  restaurant  and  saloon  until  May  26,  1874,  when  it 
was  destroyed  by  fire.  Within  a  week  Miller  notified  Cordes  to  re- 
build, and  some  preparation  to  do  so  would  appear  to  haye  been 
made  by  the  romoyal  of  the  debris  of  the  fire.  June  15, 1874,  the 
common  council  of  Grand  Rapids  passed  an  ordinance  prohibiting 
the  erection  of  wooden  buildings  within  certain  limits  which  em- 
braced the  site  where  the  burned  building  had  stood.  Cordes  after- 
ward went  on  prepared  plans  and  specifications  for  a  larger  brick 
building,  and  contracted^  for  putting  it  up.  Miller  declined  to 
examine  the  plans  or  to  say  any  thing  about  them,  but  in  substance 
he  said  that  when  the  building  was  completed,  he  would  moye  into 
it  It  was  completed  in  Noyember,  and  in  December  Miller  moyM 
into  a  part  of  it,  which  was  considered  by  the  parties  as  being 
equivalent  to  the  old  building.  Complaining  then  that  the  new 
building  was  not  put  up  in  a  suitable  time,  he  brought  this  suit  on 
the  coyenant 

The  principal  question  in  the  case  is  whether  such  a  suit  cac.  iCm^ 
maintained.  No  question  is  made  of  the  validity  of  the  ctt^ 
ordinance,  and  it  is  urged  on  behalf  of  the  lessor  that  as  the  ptkt 
ting  up  of  such  a  structure  as  was  originally  leased  was  thereto 
rendered  impossible,  the  covenant  was  discharged.  Brady  v.  Ins. 
Co.,  11  Mich.  425.  On  the  other  hand  it  is  argued  that  rebuilding 
is  not  impossible ;  it  is  only  rebuilding  of  a  specified  material  that 
is  forbidden ;  and  that  Cordes,  when  he  rented  his  building  and 
agreed  to  rebuild  in  case  of  fire,  took  upon  himself  all  the  risks  of 
being  compelled  to  make  use  of  some  other  material  than  wood,  as 
miich  a«  he  did  the  risk  of  the  rise  in  the  cost  of  materials.    Some 
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stress  is  also  laid  upon  the  fact  that  the  lease  did  not  mention  the 
material  of  which  the  old  building  was  constructed.  The  court 
below  sustained  the  action. 

If  this  judgment  is  correct^  then  Gordes  had  placed  himself  under 
legal  obligation  not  only  to  put  up  a  new  building  of  some  more 
substantial  material  than  wood,  no  matter  how  much  greater  might 
6e  the  cost,  and  to  turn  it  over  to  Miller  for  the  term  at  the  same 
rent,  no  matter  how  much  more  the  occupatbn  might  be  worth. 
MoreoTer  he  would  be  obliged  to  reproduce  the  old  building,  as 
near  as  the  change  in  the  material  would  permit,  and  could  not 
compel  his  lessee  to  accept  a  building  differently  planned,  snbdi- 
Tided  and  arranged,  even  though  it  might  be  better  and  at  least 
equally  conyenient.  In  other  words,  in  the  enforoed  change  of 
material  Oordes  could  not  consult  his  own  interest  in  making  such 
modifications  as  the  change  would  be  likely  to  render  important 
and  desirable,  but  would  be  tied  down  to  the  plan  and  ammgement 
of  a  building  which  it  might  be  well  enough  to  reproduce  in  the 
old  material,  but  which  would  never  be  chosen  if  the  material  were 
to  be  brick,  stone  or  iron. 

We  cannot  think  this  the  fair  construction  of  the  lease.  Cordes 
ooTenanted  to  rebuild,  if  destroyed  by  fire,  the  building  he  leased  ; 
but  did  not  covenant  that  if  not  allowed  to  rebuild  that,  he  would 
put  up  another  on  the  same  plan,  of  more  substantial  and  presum- 
ably more  costly  material.  Had  the  exact  contingency  which  baa 
since  happened  been  in  the  minds  of  the  parties  at  the  time,  it  is 
scarcely  conceivable  that  the  lessor  would  have  consented  to  put  up 
a  brick  building  in  place  of  the  one  leased,  and  to  receive  for  it  the 
same  rent  the  wood  building  brought  him,  when  its  probable  rental 
value  would  be  considerably  greater,  and  its  cost  presumably  more. 

Had  this  been  an  agreement  by  a  builder  to  rebuild  the  old  build- 
ing, it  would  scarcely  be  urged  that  the  covenant  would  bind  him 
to  erect  a  new  one  differing  from  it  so  radically  as  would  a  brick  or 
a  stone  structure  from  one  of  wood.  Had  Cordes  been  selling  this 
land  to  Miller  with  a  similar  agreement  respecting  the  building,  it 
would  be  equally  plain  that  the  change  in  the  law  could  not  work 
a  change  in  his  contract  so  seriously  increasing  his  responsibility. 
But  in  principle  the  cases  suggested  would  not  differ  from  thia  ia 
the  least  Oordes  undertook  for  something  which  by  a  change  ia 
the  law  has  become  illegal;  and  his  covenant  has  thereby 
discharged 
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In  this  oaae  Cordes  prepared  accommodations  for  Miller  which 
the  latter  has  accepted  and  now  occupies.  But  they  were  different 
from  the  old,  and  Miller  could  not  have  been  compelled  to  accept 
them.  The  arrangement  was  therefore  one  outside  the  lease  —  not 
one  in  compliance  with  its  terms.  Probably  the  course  of  the  par- 
ties has  in  effect  been  equivalent  to  an  offer  on  one  side  and  an 
JUioeptance  on  the  other  of  the  new  quarters  in  place  of  the  old 
and  under  the  old  lease ;  but  no  question  concerning  that  arrange- 
ment arises  here. 

The  judgment  must  be  reversed,  and  judgment  entered  for 

Oordes  with  costs  of  both  courts. 

Judgmeni  accordingly. 

The  other  justices  concarred. 


Gampau  y.  North. 

(80  Iflch.  a06.) 

StaMorg  wnuirueUan — eviderie^  «-  phjfHeian't  dMoiur0. 

Vadera  statate  prohibiting  the  diselosare  bf  a  physician  of  information 
aoquired  in  pvolsflaional  attendanoe  and  neoessarj  to  enable  him  to  prescribe, 
in  an  action  for  damages  for  a  personal  injury  by  defendant's  violence,  a 
physidan  is  not  prednded  from  divulging  the  plaintiff's  admission  to  him 
that  the  injuiy  existed  before  the  defendant's  act,  unless  it  affirmatively 
appeared  tliat  the  disclosure  was  necessary  to  enable  him  to  prescrilM.  (Seg 
neU,  p.  4S6.) 

TRESPASS  on  the  case.    The  opinion  states  the  case.    The 
plaintiff  had  judgment  below* 

Alfred  RussM^  for  plaintiff  in  error. 

J.  (T.  Donovan  and  J,  Logan  Chipman,  for  defendant  m  error. 

Orates,  J.  The  plaintiff  in  error  being  an  invalid  procured 
defendant  in  error  to  attend  him  in  capacity  of  a  nune.  She  re- 
mained about  two  weeks  and  a  half  and  went  away.  Some  time 
thereafter  she  brought  this  suit  upon  the  case  to  recove>  tor  varioua 
personal  injuries,  and  among  them  for  a  rupture  cau  "J^d,  as  she 
Vol.  XXXm  —  55 
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alleges,  by  his  blows  and  other  acts  of  yiolence  against  her  while  she 
was  acting  as  his  nurse.  The  jury  returned  a  verdict  in  her  favor 
for  $1,500,  and  error  is  charged. 

When  upon  the  stand  as  a  witness  in  her  own  behalf  she  testified 
that  she  was  in  good  health  when  she  began  for  the  plaintiff  in  error, 
but  after  leaving  was  sick  and  ruptured,  and  that  such  injuries 
were  caused  by  his  personal  violence. 

On  cross-examination  she  was  asked  if  she  had  not  at  a  specified 
time  and  place  admitted  to  Doctor  Lichty  that  she  had  been  rup* 
tured  before  going  to  nurse  plaintiff  in  error,  and  that  he  had  not 
caused  the  rupture  of  which  she  made  complaint,  and  she  replied 
that  she  had  not 

Dr.  Lichty  was  afterward  called  for  plaintiff  in  error,  and  having 
testified  that  he  was  employed  and  acted  as  her  physician  after  she 
left  plaintiff  in  eri'or,  that  he  had  charge  of  her  case  and  that  all  the 
facts  which  had  come  to  his  knowledge  of  and  concerning  her  had 
been  acquired  by  him  while  attending  her  in  his  professional  capac* 
ity  as  her  physician,  was  tendered  as  a  witness  to  prove  that  she 
admitted  to  him  at  the  time  and  place  specified  in  the  question  put  to 
her,  that  she  had  been  ruptured  before  she  went  to  live  with  plaintiff 
in  error  and  had  not  been  ruptured  by  him.  The  offer  was  objected  to 
by  the  counsel  for  the  defendant  in  error  on  the  ground  that  it  was 
within  Gomp.  L.,  §  5943.    The  section  is  in  these  terms  : 

'^  No  person  duly  authorized  to  practice  physic  or  surgery  shall 
be  allowed  to  disclose  any  information  which  he  may  have  acquired 
in  attending  any  patient,  in  his  professional  character,  and  which 
information  was  necessary  to  enable  him  to  prescribe  for  stick  patient 
as  a  physician,  or  to  do  any  act  for  him  as  a  surgeon.'' 

The  court  sustained  the  objection. 

The  objection  and  ruling  were  based  on  the  statute.  The  com- 
mon law  gives  no  privilege  in  such  a  case.  1  Greenl.  Ev.,  §  248;  1 
Whart.  Ev.,  §  606  ;  1  Stark  Ev.  (Phil,  ed.),  p.  40  mar.  2  Best  Ev. 
(1st  Am.  from  6th  Lond.  ed.),  §  582. 

The  rule  given  by  the  statute  is  beneficial  and  based  on  elevated 
grounds  of  policy,  and  it  ought  not  to  be  frittered  away  by  refine- 
ments. It  is  not  to  be  forgotten,  however,  tha^.  parties  have  their 
rights,  and  that  when  one  takes  the  stand  as  a  witness  to  establish  by 
his  or  her  oath  the  cause  of  action  alleged,  the  state  of  facts  to  give 
immunity  under  the  statute  ought  to  appear  distinctly  before  mak- 
ing any  exclusion  of  proof  of  contradictory  admissions.     So  far  as 
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practicable,  the  courts  ought  to  see  to  it  that  the  statute  is  not  use£ 
as  a  mere  guard  against  exposure  of  the  untruth  of  a  party,  anA 
that  a  rule  intended  as  a  shield  is  not  turned  into  a  sword. 

The  objection  in  the  present  case  was  not  warranted  by  the  factas 
in  the  record.  The  offer  was  to  show  Miss  North's  admission  tha1& 
her  rupture  was  not  caused  by  plaintiff  in  error  but  existed  before? 
she  went  to  liye  with  him.  This  was  material,  and  it  does  not  ap- 
pear in  the  record,  from  the  doctor's  testimony  or  in  any  way,  that 
in  case  she  made  the  admission  as  to  the  pre-existence  of  the  mp» 
ture,  and  as  to  its  not  being  caused  by  plaintiff  in  error,  it  was  iix- 
formation  '' necessary  to  enable  the  doctor  to  prescribe  for  her  as  ai^ 
physician  or  to  do  any  act  for  her  as  a  surgeon."  And  yet  this  is. 
one  of  the  fundamental  conditions  for  exclusion  which  the  statuter 
specifies. 

The  objection  that  the  court  refused  to  strike  out  the  testimon j^ 
of  the  other  medical  witnesses  requires  no  notice. 

The  case  was  giyen  to  the  jury  upon  an  implication  that  it  would^ 
be  competent  for  them  to  find  that  the  breach,  of  which  defendant 
in  error  complained,  existed  before  she  went  to  nurse  plaintiff  in. 
error  and  was  aggravated  by  his  yiolence  and  abuse.  Tbero  was  na» 
basis  for  any  such  theory.  Miss  North  testified,  as  before  stated,, 
that  she  was  well  when  she  went  to  live  with  plaintiff  in  error,  and 
that  the  rupture  was  caused  by  the  violence  she  received  there,  and. 
this  was  her  case  as  set  forth  by  the  declaration.  All  her  witnesses  who^ 
testified  about  it  agreed  with  her  on  that  point,  and  no  evidence  oo; 
the  part  of  plaintiff  in  error  was  admitted  which  had  any  tendency: 
to  prove  that  he  injured  her  by  aggravating  a  pre-existing  rupturor 
by  his  assaults. 

For  the  errors  mentioned  the  judgment  must  be  reversed  witlt^ 
oosts  and  a  new  trial  ordered. 

Judgment  reversed. 

Campbell,  G.  J.,  and  Goolby,  J.,  concurred  ;  Marston,  J.,  didk 
not  sit  in  this  case. 


tiarm,  vr  tbx  Bipcnma.—  In  EMnQ/Um  v.  JBbna  Ijift  Iha  Co.,  77  N.  Y.  (Mi,  the  Court  oP 
Appeals  have  gtren  a  coostruecton  of  the  itatate  prohibiting  physicians  from  disdosincr 
falbmuUkni  acquired  by  them  in  attending  patients  in  a  professional  capacity,  and  nece» 
to  enable  them  to  prescribe  for  snch  patients.  The  physician  who  attended  the  in- 
in  his  last  Illness,  having  testified  that  he  died  from  nervous  apoplexy,  was  asked,.. 
wliat  eausea  wlU  produce  thatt  '*  Another  physician  was  asked  to  "  state  what  thee 
iat  ^  and  by  blm  it  was  proposed  U>  be  proved  that  the  disease  could  only 
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from  causes  of  long  standing.  Another  physician,  who  knew  him  well  and  had  long  at- 
tended him,  was  asked,  "  was  he  cased  when  he  left  jour  handsf  **  **In  the  month  of 
IXay,  1867,  in  your  opinion,  was  he  a  man  in  good  health  and  of  sound  body,  and  one  who 
usiujly  enjoyed  good  health?  "  **  Excluding  any  knowledge  or  information  that  yon  ob- 
tained while  treating  him,  and  judging  from  his  appearance  fh>m  that  time  until  1807,  whnt 
is  your  opinion  as  to  whether  he  was  a  man  in  good  health,  of  sound  body,  and  a  man  wIm 
tisuaUy  enjoyed  good  health?  "  These  offers  were  made  to  show  a  breach  of  warranty 
smdWereall  excluded  under  the  statute.  This  is  now  pronounced  error.  The  court 
deemed  that  the  exdusioa  of  the  first  two  questions  was  erroneous,  without  regard  to  the 
statute.  As  to  the  others  they  say,  by  Eabl,  J.,  that  it  must  appear  not  only  that  the  in- 
formation was  acquired  during  professional  attendance,  but  was  such  as  was  necessary  to 
«nable  the  physlciaa  to  prescribe.  As  to  the  third  and  fourth  they  say  alao  that  it  did  not 
Appear  but  that  the  information  asked  for  had  been  acquired  by  reason  of  intimate  and 
general  acquaintance,  rather  than  professional  attendance.  **  It  is  not  incumbent,  **  remaric 
the  court,  **on  the  party  who  seeks  information  flrom  a  phjrsician,  who  has  been  in  attend- 
ance upon  a  patient,  to  show  that  the  information  was  not  acquired  as  apedfled  in  the 
atatuto,  but  the  party  objecting  must  in  some  way  make  it  appear,  if  it  does  not  other- 
wise appear,  that  the  information  is  within  the  statutory  exclusion.  It  will  not  do  to  ear- 
tend  the  rule  of  exclusion  so  far  as  to  embarrass  the  administration  of  justice.  It  is  not 
area  all  Information  which  comes  within  the  letter  of  the  statute  which  Is  to  be  exdnded. 
The  exclusion  is  aimed  at  confidential  communications  of  a  patient  to  his  physician,  and 
nlso  such  Information  as  a  physician  may  acquire  of  secrot  ailments  by  an  examination  of 
the  person  of  his  patient.  The  policy  of  the  statute  is  to  enable  a  patient  without  danger 
of  exposure  to  disclose  to  his  physician  all  information  necessary  for  his  treatment.  Its 
purpose  is  to  inytto  confidence  and  to  prevent  a  breach  thereof.  Suppose  a  patient  has  a 
fever,  or  a  fractured  leg  or  skull,  or  is  a  raving  maniac,  and  these  ailments  are  obvioos  to 
all  about  him,  may  not  the  physician  who  is  called  to  attend  him  testify  to  these  mattersr* 
**  Beforo  infonnation,  sought  to  be  obtained  from  physicians,  witnesses,  can  be  exchided, 
the  court  must  know  somewhat  of  the  circumstances  under  which  it  was  acquired,  and 
must  be  able  to  see  that  It  is  within  both  the  language  and  the  policy  of  the  law.**  Eakl^ 
J  ,  was  also  of  the  opinion  that  certain  other  evidence  of  a  breach  of  wanranty  should  not 
have  been  submitted  to  the  jury,  but  that  a  nonsuit  should  have  been  granted.  Cmamm, 
C  J.,  and  Rapallo  and  Miller,  JJ.,  concurred  In  the  result  on  the  ground  that  the  rulings 
on  the  questions  of  evidence  refemd  to  in  the  opinion  were  erroneous ;  by  whidi  ve 
understand  simply  that  they  did  not  embrace  the  views  of  the  opinion  upon  the  questiea 
of  non-suit.  The  other  three  judges  took  no  part.  This,  of  course,  is  not  a  very  authorita- 
tive decision.  The  distinctions,  if  any,  between  this  case  and  that  of  the  Aeiii«  Ptalntig 
T.  MMual  Hfe  Im.  Co,,  87  N.  T.  186.  are  delicate.  It  was  there  held  that  the  statute  pro- 
liibitsthe  disclosurouotonly  of  information  derived  from  statements  of  the  patient,  bat 
from  statements  of  others  present,  or  from  his  own  observation;  and  consequently  iSbn 
physician  was  prohibited  from  testlQring  that  prior  to  the  application  the  insored  was 
nflUcted  with  certain  diseases  for  which  the  witness  treated  him,  although  the  tesdmoay 
was  expressly  limited  to  what  the  witness  knew  independent  of  Information  or  statements 
t>y  the  insured.  (The  language  of  the  question  In  the  preeent  o^ee  was  '*  *nr<>iM^*ii|g 
knowledge  or  information  obtained  while  treating  him,  and  judging  trom  his  appearanoe.*') 
The  court  there  said,  *'  the  point  made  that  there  was  no  evidence  that  the  informatioa 
naked  for  was  essential  to  enable  the  physician  to  prescribe  is  not  well  taken,  as  It  nmst  bn 
nssumed  from  the  relationship  existing  that  the  InformaUon  would  not  have  been  bnpaited 
«xoept  for  the  purpose  of  aiding  the  physician  in  prescribing  for  the  patient.'*  It  seems 
rather  difficult  to  reconcile  this  with  the  language  of  the  opinion  in  the  principal  ease  on 
the  same  point,  namely,  that  the  party  objecting  must  make  it  appear  that  the  infomnA. 
iion  is  within  the  statutory  exclusion.  In  the  former  Edingtmi  case  the  court  said  :  **  Tbe 
statute  in  question,  being  remedial,  should  receive  a  liberal  Interpretation.^'  In  the  present 
case  they  say :  "  It  should  not  be  made  broader  by  construction  than  the  laagun^« 
plainly  requires."  But  Judge  Earl,  who  writes  the  present  opinion,  seems  to  have  conclsr^« 
ced  in  the  former,  which  was  written  by  Judge  Millbr.  In  the  former,  the  chief 
concurred  only  in  result,  and  Folosr  and  Rapallo,  J  J.,  took  no  part. 
But  the  construction  of  the  statute  was  settled  in  that  court,  and  contrary  to  the  doctrian^ 
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of  the  principal  case  In  Orattan  v.  MetropoHUan  Life  In».  Co.^  Feb.  24, 1860.  The  court  saj  ; 
••The  remainiiig  inquiry  relates  to  the  exclusion  of  evidence  oflTered  by  the  defendant  for 
the  purpose  of  showing  disease  in  the  mother  and  sister  of  the  life  insured,  and  therefore 
the  fslsity  of  his  representatious.    It  was  offered  from  two  sources ;  first,  physielan,  an4 
aeoond,  laynum.    As  to  the  physician,  the  inquiry  is  answered  by  the  statute.    Its  very 
language  sustains  the  ruling  of  the  referee.    *  No  person,*  it  says,  *  duly  authorised  to 
practice  physio   «    *    «    shall  be  allowed  to  disclose  any  information  which  he  may  have 
acquired  in  attending  any  patient  in  a  professional  character,  and  which  information  was 
necessary  to  enable  him  to  prescribe  for  such  patient  as  a  physician .  *    The  object  of  this^ 
statute  defines  its  limits :  It  Is  operatlTe  between  persons  named  and  applies  to  a  certain* 
state  or  condition  of  facts;  it  operates  between  the  physician  and  his  patient  whenever* 
that  relation  exists,  and  its  object  is  to  compel  secresy  as  to  any  information  so  acquired  > 
by  the  physician  in  attending  his  patient  and  which  was  necessary  to  him  while  acting  h»* 
that  capacity.    It  expresses  the  will  of  the  legislature;  and  the  duty  of  the  court  is  one  of ' 
Tsrlial  construction  only.    Is  the  present  case  within  it  f    In  answer  to  the  question,  *  Have* 
either  of  his  parents  ever  had  pulnuHiary,  scrofulous  or  other  constitutional  diseases,*  the* 
answer  was  *No,'  and  as  to  his  mother,  the  cause  of  her  death  was  said  to  have  been  *  fever^ 
alter  conflnement.*   The  answers  are  found  in  the  medical  examiner's  certificate,  but  it  is 
claimed  that  they  should  be  regarded  as  coming  from  the  life  insured;  and  for  the  purpose 
of  the  discussion  before  as,  I  shall  so  consider  them.    The  defense  alleges  that  these  an- 
swers were  f^Jse  because,  as  it  alleges,  'his  mother  and  sister  had  died  of  consumption.* 
To  maintain  this  issue  the  defendant  called  Dr.  Sheppard  and  proved  hy  him  that  he  was 
a  practicing  physician,  that  he  attended  the  mother  of  the  life  insured  in  'her  last  Ulnese 
in  a  professional  capacity.*   The  defendant  thus  established  that  the  relation  between  the 
mother  and  Uie  witness  was  that  described  in  the  statute— of  physician  and  patient.  There 
Is  BO  evidence  to  show  that  the  witness  had  any  earlier  or  other  acquaintance  with  her,  or 
that  he  knew  or  visited  or  saw  her  at  any  other  time  or  in  any  other  capacity.    Botartm 
appears  his  introduction  to  her  occurred  for  the  first  time  when  hewaa  thus  called  to  her 
in  his  professional  capacity.   Thereupon  the  following  questions  were  put  to  him: 

**'lst.  Do  you  know  and  are  you  able  to  state  €he  cause  of  her  death?* 

**  *  Sd.  Did  you  observe  the  symptoms  that  she  exhibited  In  her  steknessf  * 

**'8d.  Were  the  symptoms  of  the  disease  such  that  you  might  have  discovered  it  without 
the  aid  of  any  specific  statement  made  by  the  patient ;  that  is,  by  observation  and  physl* 
eal  examination,  could  you  have  ascertained  the  character  of  the  disease?  * 

***4th.  Were  the  aymptomsof  her  disease  such  that  you  might  have  discovered  them 
without  their  being  confidentiaOy  disclosed  to  you  hy  Mrs.  Peter  Qrattan  or  any  fHend  or 
attendant,  orthrougfa  any  private  examination f* 

"  Defendant's  counsel  then  read  the  statement  of  the  life  Insured  that  the  cause  of  his 
mother's  death  was  Intermittent  fever  after  childbirth,  and  then  asked  the  witness:  (5)  *  Is 
this  statement  true?  * 

'lids  question  was  asked  this  witness:  (6)* Did  you  ever  treat  Mrs.  Orattan for  Inters 
mittent  fever,  and  If  so,  did  you  treat  It  as  the  radical  disease  or  as  an  Incidental  aymp* 
torn?* 

**  These  questions,  so  far  as  they  are  material,  come  so  strictly  within  the  prohibiiion  of 
the  statute,  that  an  extended  discussion  of  the  reasons  or  ground  of  exclusion  would  be 
out  of  place. 

**  The  first  and  second  questions  were  preliminary,  and  standing  by  themselves,  unim* 
portant.  We  may  assume  they  would  have  been  answered  in  the  affirmative,  and  in  view 
of  his  profession  and  the  relation  the  witness  bore  to  his  patient,  it  would  be  a  necessary 
inference  that  his  knowledge  of  the  cause  of  her  death  was  acquired,  and  his  observation 
of  the  aymptoms  e:diibited  in  her  sickness,  made  by  him  in  his  character  of  physician. 
Tlie  third  and  fourth  questions  were  Immaterial,  except  as  the  answers  might  lead  to  other 
qnestlons  —  as  I  assume  they  would  have  done  —  calling  for  the  result  of  such  discovery 
and  observation  as  might  have  been  made  under  the  conditions  assumed  by  the  questions. 
The  matter  thus  called  out  would  be  disclosed  in  violation  of  the  law.  The  third  question 
is  of  two  clauses ;  the  second  clause  limits  or  explains  the  first,  but  however  considered 
was  Inadmiwslbie.  The  observation  which  he  might  have  made,  and  the  physical  examiner 
Hon  to  wtdch  the  patient  was  subjected,  were  permitted  to  him  in  his  character  of  phyifts 
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aelan  and  not  otherwise.    Thoogh  the  patient  had  been  dumb,  it  would  make  no  difference. 

The  communication  to  his  sense  of  sight  is  within  the  statute  as  much  so  as  if  it  had  been 

loral  and  reached  his  ear.    It  needs  not  that  the  examination  should  be  private.    Itia 

-«nough  that  the  witness  acquired  the  information  in  his  character  as  physician  and  in  the 

<  <due  and  proper  exercise  of  his  calling.    Nor  was  it  necessary  for  the  plaintiff  to  show  in 

■ihe  first  instance,  by  formal  proof,  that  the  information  was  necessary  to  enable  the  wit^ 

ness  to  prescribe.    Such,  under  the  circumstances  of  this  case,  is  the  inevitable  inference. 

**In  Edingtnn  v.  Mutual  Life  Im,  Co,,  67  N.  Y.  185,  the  question  at  this  point  was  thus 

.  .disposed  of.    Evidence  was  there  offered  to  show  by  certain  physicians  that  the  life  in- 

-  sured  was  afflicted  with  disease,  and  it  was  urged  *  that  the  testimony  they  would  give  waa 

•  t>a8ed  on  knowledge  which  they  obtained  solely  from  their  attendance  upon  him  as  pbysl- 
<  cians,  and  not  from  any  information  received  from  him.  *    It  was  excluded,  and  Millbk, 

J.,  speaking  for  the  court  upon  appeal,  holds  that  it  was  rightfully  rejected,  and  wKh 
mother  words  to  the  same  effect,  says:  *  The  point  made,  that  there  was  no  evidence  thmX 

•  ttbe  information  asked  for  was  essential  to  enable  the  physician  to  prescribe.  Is  not  weO 
'  laken,  as  It  must  be  assumed  from  the  relationship  4»yiiTting  that  the  tnformatioii  woiikl 

jiot  have  been  imparted  except  for  tiie  purpose  of  aiding  the  physician  in  ppoecribteg  for 
^  JUie  patient.    When  It  (the  statute)  speaks  of  information.  It  means  not  only  commnnlea- 

•  >  tions  received  from  the  lips  of  the  patient,  but  such  knowledge  as  may  be  acquired  from 

'»  4he  patient  himself,  from  the  statements  of  others  who  may  surroond  him  at  the  time,  or 

iXromolyBervation  of  his  appearance  or  symptoms.    Even  if  the  patient  could  not  tfwak, 

"^Ahe  astute  medical  observer  would  readily  comprehend  his  condition.    Inf ormatfon  thus 

^acquired  is  clearly  within  the  scope  and  meaning  of  the  statute.* 

**  The  doctrine  thus  enunciated  was  reiterated  and  enforced  In  DiSeberv.  Homel^fe 
Jm.  Co,,  00  N.  Y.  SSO,  and  Cohen  v.  Con.  Life  7ns.  Co.,  id.  808.  So  far,  therefore,  as  the 
ciuestions  marked  one  to  four,  excluded  by  the  referee,  are  concerned,  be  followed  the 
jstatute  and  decisions  of  this  court  in  his  ruling. 

**Iti8urged,however,  by  the  learned  counsel  for  the  appellant,  that  no  profe— Irwisl 
-anedical  action  is  needed  after  death  ;  that  the  event  severs  the  relation  of  physiciaa  and 
patient,  and  that  consequently,  information  of  the  cause  of  death  cannot  be  acquired  to 
enable  a  physician  *  to  prescribe  *  for  a  patient. 

"  The  case  before  us  is  not  one  where  the  witness  was  called  tn  for  Uie  fltst  time  after  the 
ideath  of  the  patient,  but  one  where  the  lips  of  the  physician  were  sealed  during  the  life  of 
Che  patient,  and  where,  although  by  death  he  loses  the  patleui,  his  lips  most  renain 
dosed. 

'  *  It  was  held  under  the  old  law  that  the  seal  must  remain  until  removed  by  the  patieot ; 
sand  it  is  now  so  provided  by  statute.    Code  of  Civil  Procedure,  {  886. 

**  The  witness  learned  the  cause  of  his  patient's  death  while  attending  her  in  a  prafe^ 
csional  capacity,  and  as  it  must  be  inferred,  from  the  Qjrmptoms  caused  by  the  disease.  The 
anemaining,  or  fifth  and  sixth  questions,  were  objectionable,  for  the  same  reasons.  Whether 
:fthe  statement  of  the  life  insured  as  to  the  cause  of  his  mother's  death  was  true  or  not, 
•could  be  answered,  if  at  all.  by  the  witness  by  an  opinion  formed  from  his  observation 
twhilo  an  attending  physidan  and  Information  obtained  as  such. 

**  There  was  no  statement  by  tho  life  insured  nor  any  issue  before  the  referee,  whidk 
xnade  material  the  inquiry  whether  *  the  witness  had  ever  treated  Mrs.  Orattan  for  Inter- 
anittent  fever,  and  if  so,  whether  he  had  so  treated  it  as  the  radical  disease,  or  as  an  ind- 
rflentsl  symptom.*  If  regarded  as  part  of  the  general  purpose  to  show  the  real  csnse  of 
^ettth,  it  comes  within  the  exclusion  of  the  statute,  and  concerning  it  the  witness  was  not 
<«oompetent  to  speak. 

*'  In  Sloane  r.  N.T.  C.  R.  R.  Co.,  45  N.  Y.  125,  the  plaintiff  sued  to  recover  damsges  for 
Injuries  sustained  by  him  in  consequence  of  the  negligence,  etc.,  of  the  defendant,  and 
.Among  other  items,  claimed  the  amount  of  his  ph>'Blcian*s  bill.  The  defendant's  counsel, 
.on  the  cross-examination  of  the  physician,  asked  '  whether  the  plaintiff  had  the  venerenl 
xdlsease  while  under  his  care  as  a  physician,'  and  its  exclusion  by  the  trial  judge  was  urgod 
zma  error  and  ground  for  a  new  trial.  This  court  —  the  chief  judge  delivering  the  opinion  — 
fiidd  no  error.  *  We  think,'  he  says, '  this  was  privileged  under  the  statute.  The  question 
jdid  not,  in  terms,  ask  for  any  communication  from  the  plaintiff,  but  it  was  an  inquiry  as  to 
jfthe  existence  of  a  disease  which  the  plaintiff  had  while  under  the  car«  of  the  witness  as  • 
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phystcian.  The  presumption  is,  from  the  question,  that  he  learned  it  as  a  physician  for 
the  purpose  of  prescribing.  The  question  itself  implies  it.  To  require  the  plaintiif  to 
make  the  preliminary  inquiry  whether  he  learned  the  fact  for  the  purpose  of  prescribing 
vrould,  in  effect,  if  the  fact  existed,  have  deprived  the  plaintiff  of  the  protection  of  the 
statute.  It  would  have  proved  the  fact  indirectly,  which  might  be  as  injurious  as  if 
proved  legitimately.* 

**  In  BrigoB  v.  Brigga,  90  Mich.  34,  it  is  said :  *  He  had  no  knowledge  upon  the  subject  ex- 
cept what  he  obtained  in  the  course  of  his  professional  employment.  *  *  *  We  do  not 
niideratand  the  information  here  referred  to,  to  be  confined  to  conmiunications  mad^  hf 
the  patient  to  the  physician,  but  regard  it  as  protecting,  with  the  veil  of  privilege,  what- 
«Ter,  in  order  to  enable  the  physician  to  prescribe,  was  disclosed  to  any  of  his  senses,  and 
whidi  in  any  way  was  brought  to  his  knowledge  for  that  purpose.  *  On  the  other  hand,  in 
Bdinf/Umr,  JSUialtiB,  Co,  (manuscript  opinion  by  EabIi,  J.,)  the  question  addressed  to 
the  physician  waa  held  proper  by  the  learned  judge,  because,  as  is  there  stated,  '  it  doea 
not  appear  that  he  diaooTered  that  disease  or  learned  its  nature  while  attending  him  (the 
life  Insured)  profeesloBally.  He  saw  him  frequently  before  he  attended  him  and  saw  him 
After  be  oeaaed  to  attend  him,  and  the  court  could  not  aay  that  he  could  not  answer  with- 
out diacloaing  the  neoeeaaiy  information  which  he  had  obtained  while  in  professional  at- 
tendance upon  him.* 

"In the caae before oa,  the  referee  haa  presented  for  examination  a  witneaa  who  waa 
flrst  caned  to  the  sick  wonum  that  he  mi^tdiaoover  her  disease.  He  learned  the  nature  o£ 
it  that  he  might  treather,  and  watched  the  qrmptoma  aa  they  developed  and  terminated 
In  her  death.  It  waa  for  such  a  porpoae  and  during  thia  time  only,  that  he  saw  her ;  and 
during  all  tfala  time  he  attended  her  as  herphysidan.  He  had  acquired  knowledge  in  no 
other  capacity,  nor  for  any  other  purpose.  He  had  none,  therefore,  that  he  could  disdoae. 
HIa  dlagnosia  waa  made  upon  her  employment,  and  whether  aided  in  this  by  visible  sign  or 
nadible  communication,  can  make  no  difference.  Whatever  opportunity  he  had  for  knowl- 
edge concerning  her  was  afforded  by  hia  employment,  and  Its  Import  was  necessary  to  him 
that  he  might,  to  her  advantage,  practice  his  art,  or.  In  the  language  of  the  statute,  *  pre- 
actfbe  *  tor  her.  The  information  so  obtained  must  remain  inclosed  with  him,  for  he  is  for- 
bidden by  statute  to  'diadose'  it.  The  word  must  be  taken  In  its  fullest  sense.  He  must 
not  ten  it ;  not  because  the  patient  declared  the  communication  to  be  confidential,  or  be- 
cause the  physician  considered  it  so,  but  because  the  statute  says  that  the  conununlcation 
to  him  shall  not  be  by  him  disclosed  or  told.  Any  other  rule  will  annul  the  statute  and  per* 
mit  It  to  be  evaded.  I  confine  these  observations  to  the  case  in  hand,  or  one  similar, 
where  communlcatloni)  begin  with  and  follow  the  employment  of  the  physician,  and  are 
the  result  or  consequence  of  the  relation  he  sustains  to  his  employer  or  patient.  The  court 
need  lay  down  no  rule  ;  the  statute  is  the  rule  and  we  are  merely  to  inquire  whether  the 
case  comes  within  It.  If  it  does,  we  should  abide  by  it ;  for,  in  the  language  of  Crauwobth, 
Y.  C,  in  Bdiguy  v.  Broodhurst,  1  Sim.  (N.  8.)  Ill,  *  I  am  sure  that  it  is  meet  inconvenient 
to  have  a  rule  laid  down  and  the  courts  struggling  to  avoid  it.'  Its  object  is  a  beneficent 
one,  'It  rests  on  obvious  principles  of  convenience  ahd  policy.*  1  Stark.  Ev.  1(X1 ;  Wiistm 
▼.  BottaU,  4  D.  &  E.  TOO,  per  Bullkr,  J.,  and  it  should  be  so  construedas  to  carry  out  that 
object  effectually,  and  so  far  as  the  language  will  admit,  aa  to  reach  and  defeat  all  attempts 
to  do,  in  an  indirect  or  circuitous  manner,  that  which  it  has  prohibited.  It  nuist  be  undeiw 
Stood  as  extending  to  all  such  drcumTentions  and  rendering  them  unavailing.** 


MaBSH  y.  GOLBT. 

Q»lllch.fl08.) 
Fit^ery  —  common  of. 


b  iSbm  ab0«B€e  of  notloe  against  treepaas,  no  action  will  lie  for  taking  llah  front 
a  small  lake  nearly  anrrounded  hj  the  plaintiff's  land. 
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TRESPASS  for  fishiug  in  plaintiff's  lake.     The  plaintiff  had 
judgment  below. 

Httgh  MoCurdy^  for  plaintiff  in  error. 

Qovild  &  LyoHy  for  defendant  in  error.  The  owner  of  the  land 
Ibeneath  inland  waters  has  the  exclusive  right  of  fishery  in  the  water 
(Hudson  T.  MarRae,  4  B.  &  S.  584 ;  Hargreaves  y.  Diddams^  10  Q» 
B.  582;  14  Eng.  382 ;  Cotn.  t.  Chapin,  5  Pick.  199;  16  Am.  Dec. 
886  ;  Waters  v.  Lilley,  4  Pick.  145;  16  Am.  Dea  333) ;  and  one 
^ho  goes  upon  the  water  for  the  purpose  of  fishing  commits  a  tres- 
pass even  if  no  fish  are  caught.  Woolrych's  Law  of  Waters,  123» 
231-2;  2  Waterman  on  Trespass,  275;  Holford  v.  Baihs/,  13  Jnr. 
278;  18  L.  J.,  Q.  B.  109,  13  Q.  B.  642. 

Pbb  Ouriax.  The  small  lake  or  pond  on  which  the  alleged  tres- 
pass was  committed  was  almost  entirely  inclosed  within  the  lines 
of  plaintiff's  &rm.  Whateyer  question  might  arise  respecting  the 
right  to  exclusiye  fisheries  in  larger  bodies  of  water,  the  right  of  the 
land-owner  to  the  exclusiye  control  of  small  bodies  thus  situated 
would  seem  clear. 

It  has  always  been  customary,  howeyer,  to  permit  the  public  to  take 
fish  in  all  the  small  lakes  and  ponds  of  the  State,  and  in  the  abeence 
of  any  notification  to  the  contrary,  we  think  any  one  may  understand 
that  he  is  licensed  to  do  so.  No  such  notification  appears  in  this 
case,  and  we  therefore  hold  that  the  defendant  was  not  a  trespasser 
in  passing  upon  plaintiff's  land  with  the  intent  to  take  fish,  haying 
no  knowledge  that  objection  existed  to  his  doing  so. 

Judgment  reyersed  with  costs  of  this  court 

Judgment  affimmL 


Obtetskdek  y.  Schebhbbhobh. 

(80  Bnch.  681.) 

Harriage — dieoree — alimony  —  hwband  not  UabU  h^ymuL 

Where  alimony  in  a  wife's  suit  for  diyoioe  baa  been  fixed  by  the  court 
duly  paid  by  the  hasband..  the  haabaad  is  not  liable  for  sabseqmatl;^ 
foxniahad  neoesaariea. 
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APPEAL  from  probate  commissioners.     The  opinion  states  the 
case.    The  phuntiff  had  judgment  below. 

Joslin  S  WhUman,  for  plaintiff  in  error. 

Norris  d  Uhl,  for  defendant  in  error.  A  hnsband  is  liable  for 
necesBsries  supplied  to  his  wife  when  living  apart  from  him  because 
of  his  misconduct,  or  by  mutual  agreement,  if  his  allowance  to  her 
18  inadequate  {Loekwood  y.  Thomas^  12  Johns.  248;  Evans  y.  Fishery 
10  HI.  569;  Ross  y.  Rossy  69  id.  569;  Bmrier  y.  Oalhway,  71  id. 
517;  2  Brighfs  Husb.  and  Wife,  19;  Story  on  Gout,  §  97;  Hodg- 
kinsan  y.  Fletcher,  4  Oampb.  70);  the  facts  which  support  diyorce 
a  mensa  si  there  justify  a  wife  in  learing  her  husband  with  a  credit 
for  neoessaries  {Haneeek  y.  Merrick,  10  Gush.  41);  the  fausbaiid's 
HabiKty  for  necessaries  is  not  determined  by  his  requesting  his  wife 
to  return.    2  Brigfaf  s  Husb.  and  Wife,  11. 

CAimiSLL,  C.  J.  Defendant  in  error,  Mrs.  8chermerli6rn,  pre- 
aented  a  cUim  against  her  father's  estate  for  seryices  in  taking  care 
of  her  mother.  Mrs.  Basom,  the  mother,  left  her  husband's  home 
in  March,  1868,  and  in  April,  1868,  went  to  housekeeping;  her 
daughter,  Mrs.  Schermerhorn,  going  with  her  and  continuing  with 
her  until  her  death  in  Noyember,  1871.  Frederick  Batom,  the 
hnsband,  died  in  the  spring  of  1873.  At  the  time  of  the  separa- 
tion he  owned  a  farm  in  the  township  of  York,  Washtenaw 
county. 

The  eyidence  tends  to  show  that  Mrs.  Basom  was  justified  in  leay- 
ing  her  home,  and  there  is  some  testimony  of  serious  causes  of 
grieyance.  Immediately  after  leaying  her  husband,  on  the  10th  of 
March,  1868,  she  filed  a  bill  to  obtain  a  diyorce,  which,  although 
the  record  is  not  explicit,  seems  to  haye  been  based  on  a  claim  of 
cruelty.  The  parties  were  both  oyer  80  years  old.  On  the  7th  of 
April,  1868,  an  order  for  alimony  was  made,  based  on  aflSdayits  of 
Mrs.  Schermerhorn  and  Dr.  Watson  ayerring  that  complainant  was 
and  had  been  for  ten  years  sick  and  needing  constant  nursing,  watch- 
ing  and  care,  subject  to  sinking  turns  in  which  she  was  helpless  for 
days  at  a  time,  and  not  in  condition  to  be  left  alone. 

This  alimony  was  all  paid  up  from  time  to  time,  though  not  with 
absolute  promptness. 

The  account  of  Mrs.  Schermerhorn  is  for  her  seryices  in  her 
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mofcher's  behalf,  rendered,  as  she  testifies,  at  her  mother's  request, 
with  her  mother's  assurance  of  payment.  She  testifies  she  never 
presented  an  account  to  her  father,  nor  to  any  one  before  she  filed 
it  with  the  commissioners  on  his  estate.  There  is  testimony  tend« 
ing  to  show  the  services  were  such  as  would  come  within  the  legal 
definition  of  necessaries.  And  there  was  also  testimony  which 
would  authorize  a  jury  to  find  there  was  ground  of  recoreiy,  if 
there  had  been  no  alimony  granted  in  the  diyorce  suit. 

The  divorce  suit  was  brought  seasonably  to  an  issue  by  replica- 
tion on  the  29th  of  April,  1868.  An  allowance  was  made  beyond 
alimony  for  the  expense  of  testimony.  Time  was  extended  till 
November  26,  1868,  for  taking  testimony,  but  it  does  not  appear 
that  complainant  took  any,  and  the  case  was  never  brought  to  a 
hearing.    No  appUcation  was  ever  made  for  further  alimony. 

In  the  absence  of  any  express  promise,  the  power  of  a  wife  sepa- 
rated from  her  husband  without  her  fault  rests  on  an  implied 
authority  to  bind  him  for  necessaries,  when  he  has  made  no  anf- 
cient  provision  for  her  support.  If  he  makes  sufficient  pro- 
vision, or  if  he  makes  provision  to  an  amount  she  assents  to  reoeire 
without  coercion,  he  is  not  bound  to  make  good  her  contracts  for 
necessaries.  This  is  not  questioned.  Hodgkinson  v.  FleMker,  4 
Oampb.  70;  Reeve  v.  Marquis  of  Conyngham,  2  Gar.  &  K.  444 ; 
Holder  v.  Cope^  id.  437;  Mizen  v.  Pick,  3  M.  4  W.  411;  Bmett 
V.  Nortojiy  8  0.  &  P.  506;  Dixon  v.  Hurrell,  id.  717;  Turner  v. 
Winter,  1  Selw.  N.  P.  295;  Ozard  v.  Darnford,  id. 

The  principal  question  presented  here  is  how  far  the  husband  is 
liable  when  alimony  is  fixed  by  a  competent  court  in  a  suit  for  di- 
vorce brought  by  the  wife.  No  question  can  properly  arise  here 
upon  a  failure  to  pay  what  has  been  decreed,  because  there  has  beea 
no  substantial  default,  and  no  services  rendered  or  contracted  for 
by  reason  of  the  lack  of  means  caused  by  default. 

In  Manby  v.  Scott,  1  Sid.  109  (reported  in  English  in  2  Smith's  Lead- 
ing Gases,  408),  it  was  held  that  a  wife  separated  from  her  husband 
by  his  fault  was  bound  in  all  cases  to  apply  for  alimony  to  the  proper 
court,  and  that  her  husband  was  not  liable  for  necessaries.  The 
more  recent  authorities,  recognizing  the  want  of  power  in  the  spirit- 
ual courts  to  enforce  their  decrees  by  adequate  process,  have  quali- 
fied this  doctrine  by  holding  the  husband  exempt  if  he  compliea 
with  the  order  of  alimony,  but  liable  for  any  necessaries  which  hia 
non-compliance  may  have  made  it  requisite  to  obtain  on  credit 
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This  question  came  up  in  Hunt  v.  DeBlaquiere,  5  Bing.  550, 
where  a  husband  against  whom  alimony  had  been  ordered,  left  the 
realm  and  had  paid  only  about  two  years'  allowance  in  seven  years 
and  more.  The  necessaries  furnished  were  less  than  the  arrears,  and 
be  was  held  liable.  The  court  criticise  and  distinguish  Manby  v. 
Scoity  and  refer  to  the  insufficiency  of  any  proceedings  to  enforce 
alimony  under  such  circumstances,  and  draw  the  line  clearly  between 
the  rules  applicable  to  alimony  paid  and  unpaid. 

In  Hauliston  v.  Smyih,  3  Bing.  127,  alimony  had  not  been  decreed 
antil  after  the  goods  were  furnished,  and  was  therefore  held  to  be 
no  defense.  And  in  Keegan  y.  Sniithy  5  B.  &  C.  375,  the  same  de- 
fense was  oyerruled,  although  the  alimony  had  been  made  to  date 
back^  because  when  the  credit  was  furnished,  it  had  not  been 
ordered,  and  a  lawful  credit  could  not  be  destroyed  by  matter  ez 
post  facto. 

In  WHUon  y.  Smyth,  1  B.  &  Ad.  801,  the  question  was  plainly 
settled.  There  alimony  had  been  decreed  in  the  Consistory  Court, 
and  the  husband  appealed  to  the  Arches  Court  from  the  decree.  The 
appeal  superseded  the  decree,  and  no  new  alimony  was  ordered  by 
the  Court  of  Arches,  but  the  husband  kept  on  paying  it,  and  it  ax>- 
peared  the  latter  court  would  have  ordered  it  without  any  new 
showing  if  it  had  been  applied  for.  Under  these  circumstances  the 
lord  chief  justice  held  that  the  husband  was  discharged,  and  non- 
suited the  plaintiff,  and  a  rule  to  set  it  aside  was  refused  by  the 
court  in  bank. 

The  testimony  of  the  claimant  is  quite  positive  that  from  the 
beginning  of  the  services  they  have  been  constant,  and  that  from 
the  very  outset  all  of  her  time  was  devoted  to  her  mother  without 
any  considerable  addition  of  labor  or  responsibility.  The  showing 
made  on  obtaining  alimony  was  to  the  effect  that  she  was  practi« 
cally  entirely  helpless.  There  was  no  time  during  the  pendency  of 
the  divorce  suit  when  an  application  for  a  further  allowance  would 
not  have  been  competent  if  any  grounds  existed  for  it.  The  account 
presented  makes  no  claim  for  increase  during  that  period,  and  the 
alimony  was  obtained  on  claimant's  showing. 

It  would  certainly  be  a  strange  practice  to  allow  a  jury  in  a  col« 
lateral  proceeding  to  review  the  action  of  a  court  of  chancery  on 
a  question  of  fact  submitted  to  it  for  adjudication.  It  must  be 
taken  for  granted  that  the  alimony  allowed  was  the  proper  amount 
to  be  allowed,  and  that  the  Circuit  Court  would  at  any  time  have  in- 
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creased  it  if  any  reason  existed  for  the  increase.  The  long  delay  m 
failing  to  bring  the  sait  to  hearing  indicates  acquiescence  in  the  con- 
dition of  things  already  existing,  and  the  anthorities  all  agree  that 
no  creditor  can  be  put  in  any  better  position  to  complain  of  the 
husband  than  the  wife  herself.  It  is  only  in  her  right  that  any  suit 
at  all  can  be  upheld. 

We  think  the  court  improperly  left  it  to  the  jury  to  consider  the 
Bufl9ciency  of  the  alimony. 

The  other  points  do  not  seem  to  be  very  important,  as  it  is  not 
probable  the  jury  found  any  agreement  There  is  no  evidence  that 
so  far  as  the  record  shows  indicates  it,  and  we  must  assume  their 
finding  was  based  on  the  insufficiency  of  the  alimony. 

We  have  made  no  reference  to  the  very  unsatisfactory  shape  of 
the  record,  inasmuch  as  no  attempt  was  made  seasonably  to  difimiss 
or  to  obtain  a  further  return,  and  it  must  be  assumed  the  parties 
were  satisfied  with  it  as  made. 

Judgment  must  be  reversed  with  costs  and  a  new  trial  granted. 

Judgment  reversed. 

The  other  justices  concurred. 


RussEL  V.  People's  Sayings  Bakk. 

(»  Mich.  671.) 

Karriage — married  lo^man'it  UMUtff  on  indoT9emefU  for  eorpormUan  dAt, 

A.  married  woman  is  not  liable  on  her  indorsement  of  a  note  transferred  by 
her  to  Becare  the  debt  of  a  corporation  in  which  she  is  a  stockholder. 

ACTION  on  note.     The  opinion  states  the  facts.    The  plaintiil 
had  judgment  below. 

Henry  Ruseel  and  Chas.  A,  Kejity  for  plaintiff  in  error. 

(7.  /•  (yFlynn,  for  defendant  in  error.  A  married  woman  has 
the  same  power  in  regard  to  her  individual  property  that  she  would 
have  if  unmarried  (Uomp.  Laws,  §  4803),  and  an  unmarried  woman 
ean  make  any  contract  with  regard  to  her  property  that  a  man 
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Gonld  make  with  respecfc  to  his  own  property.    Gomp.Law8,  §4904; 
Ohwer  t.  Aicoii,  11  Mich.  489. 

GooLBT,  J.  The  suit  against  Mrs.  Bassel  in  the  court  below  wan 
npon  a  contract  of  indorsement.  It  appears  that  the  Detroit  Gar 
Works,  a  corporation  in  which  she  was  a  stockholder,  was  indebted 
to  the  Savings  Bank  upon  a  note  which  was  about  to  be  sued,  and 
that  to  preyent  suit  she  indorsed  over  to  the  bank  a  note  held  bj' 
herself  against  the  Hamtramck  Iron  Works.  ,  This  last  note  does 
not  appear  to  have  been  receired  m  exchange  for  the  other,  thougb 
the  note  against  the  Gar  Works  was  surrendered ;  but  it  was  held 
by  the  bank  as  collateral  security,  and  as  it  exceeded  the  other  note 
in  amount,  there  would  have  been  a  balance  to  return  to  Mrs. 
Bussel  had  it  been  paid.  No  payment  being  made  upon  it,  this 
suit  was  brought. 

When  the  indorsement  was  rsmde  Mrs.  Russel  was  and  now  is  a 
married  woman.  Under  the  statute  (Gomp.  Laws,  §  4803)  she  was 
empowered  to  contract,  sell,  transfer,  mortgage,  convey,  devise  and 
bequeath  her  own  property  and  in  the  same  manner  and  with  the 
like  effect  as  if  she  were  unmarried.  Therefore,  no  question  can 
arise  respecting  her  right  to  transfer  the  note  to  the  bank  by  in** 
dorsement.  Nor,  had  the  transfer  been  made  for  any  purpose  of 
her  own,  could  her  liability  on  the  indorsement  have  been  questioned. 
She  might  have  purchased  property  with  it,  and  thus  pledged  her 
personal  responsibility  {Tilbnanr.  Sliackleion,  15  Mich.  447;  Camp- 
bell  T.  White,  22  id.  178);  but  affirmative  proof  that  the  contract 
concerned  her  own  estate  would  have  been  essential.  Powers  v. 
Jtuuett,  26  id.  179;  Emery  v.  Lord,  id.  431. 

But  a  contract  of  suretyship  is  not  one  by  which  the  woman  con- 
tracts, sells,  transfers,  mortgages  or  conveys  her  own  property  or 
any  part  of  it.  She  sells  nothing^  by  it,  buys  nothing  by  it,  gives 
a  lien  upon  nothing  by  it  She  pledges  merely  her  personal  re- 
sponsibility, having  in  view  only  the  benefit  of  another,  and  not 
any  advantage  to  her  own  estate.  Snch  a  contract  is  therefore»not 
within  the  words  of  the  statute.  Neither  is  it  within  the  spirit  of 
the  statute,  for  that  had  in  view  the  relieving  of  the  wife  from 
disabilities  which  operated  unfairly  and  oppressively,  and  which 
hampered  her  in  the  control  and  disposition  of  her  property  for 
the  benefit  of  herself  and  her  family.  It  was  not  its  purpose  to 
give  her  a  general  power  to  render  herself  personally  responsible 


446  MICHIGAN, 


Ruasel  v.  People's  Savings  Bank. 


upon  engagements  for  any  and  every  consideration  which  woald 
snpport  a  promise  at  the  common  law.  This  has  been  so  fnlly 
expkdned  heretofore  that  nothing  further  need  be  said  concerning 
it     De  Tries  v.  Conklin,  22  Mich.  255;  West  v.  Laraway,  28  id.  4G4 

But  it  is  said  that  in  this  case  the  suretyship  was  for  the  benefit 
of  a  corporation  in  which  Mrs.  Bussel  was  a  stockholder,  and  there- 
fore she  mnst  be  supposed  to  have  had  in  view  in  making  it  her 
own  interest  in  the  corporation.  Mrs.  Bussel,  however,  was  not 
identified  with  the  corporation  otherwise  than  as  having  an  interest 
in  it;  the  legal  identity  of  each  was  distinct,  and  contracts  for  the 
benefit  of  the  corporate  estate  were  in  no  sense  contracts  for  the 
benefit  of  the  estate  of  one  of  its  corporators.  Talbot  t.  Scripps, 
31  Mich.  268.  It  is  true  that  if  it  resulted  advantageously,  it 
might  eventually  bring  incidental  benefit  to  the  stockholders,  but 
on  the  other  hand  it  might  also  bring  incidental  injury;  and 
whether  beneficial  or  injurious,  the  result  would  have  been  in- 
direct and  circuitous,  following  not  directly  a  contract  made 
on  her  own  behalf,  but  remotely  a  contract  made  on  behalf  of 
another. 

It  is  not  enough  that  such  possible  indirect  benefits  are  looked 
for,  in  a  contract  of  suretyship,  for  these  may  be  in  view  in  many 
cases,  and  especially  when  the  wife  becomes  surety  for  the  husband. 
The  test  of  competency  to  make  the  contract  is  to  be  found  in  this: 
that  it  does  or  does  not  deal  with  the  woman's  individual  estate ; 
possible  incidental  benefits  cannot  support  it  Tested  by  this 
criterion  this  contract  of  indorsement,  so  far  as  it  involves  a  per- 
sonal responsibility,  must  fail.  Mrs.  Bussel  has  contracted  for  the 
advantage,  not  of  her  own  estate,  but  of  a  corporation  with  which 
she  is  no  more  identified  in  law  than  she  is  with  her  husband  or 
any  third  person.  Even  if  presumptive  incidental  benefit  could 
support  her  contract,  it  could  net  be  supported  under  these  cir- 
cumstances, for  by  pledging  her  own  responsibility  for  the  coqx)rate 
debt  she  would  only  put  a  large  share  of  her  estate  at  risk  in  the 
corporate  business,  and  if  any  presumption  could  arise  from  this, 
it  would  be  that  it  was  prejudicial  rather  than  advantageous.  But 
there  is  no  occasion  to  indulge  in  presumptions  one  way  or  the 
other  ;  it  is  suflBcient  that  the  contract  is  one  of  suretyship  merely^ 
and  as  such  is  not  one  the  statute  empowers  a  married  womaa 
to  make.  / 
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The  judgment  must  be  rerersed  with  costs,   and  a  new  trial 

ordered. 

Judgment  accordingly. 

OAifPBELL,  G.  J.,  and  Obaybs,  J.,  concurred.    Mabsiok,  J.,  did 
not  sit  in  this  case. 


BOBMAK  y.  Akblbt. 

(aOMIcli.710.) 

Guaitaniiif — of  ccUeeHaiy  —  when  er^erceMe. 

A  goaimntj  of  ooUectioii  cmnnot  be  enforced  until  legal  proceedings  to  oolleet 
bave  been  institated  and  proved  ineffectual,  although  the  principal  ma^ 
hare  been  iuBolvent 

ASSUMPSIT.    Tlie  opinion  states  the  case.   The  defendant  had 
judgment  below. 

John  C.  FUxgercddy  for  plaintiff  in  error.  If  the  principal  is  in- 
solyent  when  the  note  falls  due,  and  continues  so,  suit  may  be 
brought  at  once  on  the  guaranty  of  collection  without  first  attempt- 
ing to  collect  of  the  maker  by  suit  (2  Dan.  Neg.  Inst  649;  2  Pars. 
Notes  and  Bills,  142-3  ;  Camden  v.  Doremus,  3  How.  533;  Ward  t. 
Fryer's Eot^rsy  19  Wend.  494  ;  Aldrich  v.  Chubb,35  Mich. 360);  where 
there  are  issues  of  law  and  fact,  judgment  cannot  be  entered  until 
both  are  disposed  of.  Belknap  y.McIntyre^  2  Abb.  Pr.  366;  Maetere 
T.  Barnard,  6  How.  Pr.  113. 

Aieley  it  Farr,  for  defendant  in  error. 

CoOLBT,  J.  [Omitting  an  unimportant  point]  There  still  re- 
mains on  the  record  the  question  of  law  whether  the  court  was 
right  in  sustaining  the  demurrer.  The  suit  was  brought  on  the 
guaranty  by  defendant  of  the  collection  of  a  note  made  by  one 
Keeler.  The  form  of  the  guaranty  is  not  given,  but  the  allegation 
in  the  declaration  is,  that  the  defendant  "  for  a  valuable  considera- 
tion to  him  in  hand  paid,  by  a  guaranty  in  writing  indorsed  upon 
said  note  and  signed  by  said  defendant,  did  guarantee  to  said  ]>laint* 
iff  the  collection  of  said  note.''    It  is  then  averred  that  ut  the  time 
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the  note  became  due  and  payable  the  said  Eceler  was  and  ever  since 
Jias  been  ^* pecuniarily  irresponsible  and  insolvent/'  by  reason 
whereof  the  said  note  at  the  time  when  the  same  became  due  and 
payable  was  and  ever  since  has  been  and  now  is  uncollectible;  ''and 
that  the  same  was  duly  presented  for  payment  and  payment  re- 
fused." The  question  presented  on  demurrer  to  these  allegations 
is,  whether  the  fact  that  the  maker  of  the  note  was  pecuniarily 
irresponsible  and  insolvent  excuses  the  neglect  to  take  proceedings 
at  law  for  collection;  or  to  state  it  in  other  words,  whether  the 
terms  of  the  guaranty  do  not  require  proceedings  at  law  to  enforce 
the  collection  of  the  note  as  a  condition  precedent  to  a  resort  to 
the  guarantor. 

The  cases  on  this  subject  are  greatly  at  variance.  In  M^Daal  v. 
Teomans^  8  Watts,  361,  it  was  held  that  on  a  guaranty  that  a 
note  is  ''  collectible ''  it  is  not  necessary  for  the  guarantee  to  attempt 
collection  by  legal  proceedings  if  the  maker  is  insolvent.  See  also 
McClurg  v.  Fryer^  15  Penn.  St.  293.  This  has  always  been  the 
doctrine  of  the  courts  in  Massachusetts.  Saiiford  v.  Allen,  1  Cnsh. 
473,  explaining  Marsh  v.  Day,  18  Pick.  321.  See  Miles  v.  LinnM, 
97  Mass.  298.  And  as  to  Maine,  see  OilUghan  v.  Board/nan,  29  Me. 
79.  In  Wheeler  v.  Lewis,  11  Vt  265,  it  is  said  that  where  a  note  is 
warranted  ''good  and  collectible''  the  holder  is  bound  to  re* 
sort  to  legal  measures  within  a  reasonable  time,  and  to  punne 
them  with  common  diligence,  or  show  what  is  equivalent,  the  abso- 
lute insolvency  of  the  maker  of  the  note.  To  the  same  effect  aie 
Bull  V.  Bliss,  30  Vt.  127;  Dana  v.  Oonani,  id.  246.  And  see  Tkamf- 
son  V.  Armstrong,  1  111.  48  ;  Sione  v.  Rockefeller,  29  Ohio  St  625. 
Gases  in  Connecticut  sometimes  cited  as  supporting  these  have  no 
bearing,  as  they  rest  on  peculiarities  in  the  local  law  of  indorsement. 
Perkins  v.  Catlin,  11  Conn.  213;  Ransom  v.  Sherwood,  26  id. 
437. 

The  New  York  cases,  on  the  other  hand,  have  always  held  that 
in  fixing  liability  on  such  a  guaranty,  the  only  evidence  that  the 
note  is  not  collectible  is  the  failure  of  legal  proceedings  diligently 
pursued  to  result  in  collection.  Moakley  v.  Riggs,  19  Johns.  69  ; 
Tliomas  v.  Woods,  4  Cow.  173  ;  Taylor  v.  Bullen,  6  id.  624  ;  Morris 
V.  Wadsworth,  11  Wend.  100  ;  White  v.  Case,  13  id.  543  ;  CuHis  t. 
Sfnallmany  14  id.  231 ;  Loveland  v.  Shepard,  2  Hill,  139  ;  Craig  t. 
Parkis,  40  N".  Y.  181.  In  Wisconsin  the  rule  is  the  same.  Day 
V.  Elmore,  4  Wis.  190  ;  Borden  v.  Gilbert,  13  id.  670  ;  Dyer  v.  Gib- 
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$on,  16  id.  557  ;  French  y.  Marsh,  29  id.  649.  The  like  rule  seems 
to  be  recognized  in  Kentacky,  Bly  v.  Bibb,  4  J.  J.  Marsh.  71  ; 
and  ia  Texas,  Shepard  ▼.  Phears,  35  Tex.  763.  See  also  Peck  t. 
Frink,  10  Iowa,  193. 

The  point  has  never  been  directly  passed  upon  in  this  conrt,  bnt 
in  Dvnght  y.  Williams^  4  McLean,  581,  the  Circuit  Court  of 
the  United  States  for  this  Circuit  approved  and  applied  the 
New  York  rule.  We  believe  that  rule  to  be  reasonable,  and  to 
accord  with  the  general  understanding  of  parties  when  such  guar- 
anties  are  given.  The  undertaking  that  a  note  is  collectible  means 
that  if  proceedings  for  collection  are  diligently  prosecuted  at  law 
they  shall  result  in  collection.  It  does  not  mean  that  the  maker  of 
the  note  is  responsible,  or  shall  remain  responsible,  but  that  the 
debt  shall  be  collected  if  the  proper  steps  are  promptly  taken  for 
the  purpose.  It  may  be  that  an  officer  would  find  attachable  prop« 
erty,  where  the  witnesses  know  of  none ;  it  may  be  that  with  the 
large  exemptions  allowed  by  law  the  debtor  would  choose  to  make 
payment,  rather  than  have  the  judgment  stand  against  him,  even 
when  payment  could  not  be  enforced. 

It  follows  that  the  Circuit  judge  did  not  err  in  sustaining  the 
demurrer. 

The  other  justices  concurred* 
VouXXXm— 57 
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OirBBTER  y.  Mbbbilu 

(MMInn.  1.) 
(hiutUuHofud  taw  ^^  act  to  provide  ufU/imn  text-book^ 

An  Mt  of  the  legiBlatnre  providing  tliAt  certain  State  of&oen  skall  ocatnet  on 
beliaif  of  the  State,  with  a  designated  indiTidnal,  for  f  amiehing  the  State 
for  fifteen  years  with  saitable  text>l)ook8  for  the  use  of  the  pnblie  eehoala 
of  the  State,  within  specified  maximum  prices,  of  a  certain  siie  and  qnalitj 
and  to  be  approved  hy  a  designated  commission,  is  constitutional. 

ACTION  to  enjoin  the  execution  of  a  contract  The  legislatQro 
had  enacted  that  certain  designated  State  oflBcers  should  con- 
tract on  behalf  of  the  State  with  Daniel  D.  Merrill  of  St.  Paul,  for 
furnishing  to  the  State,  for  the  period  of  fifteen  years,  suitable  text- 
books for  use  in  the  public  schools  of  the  State,  to  be  supplied 
within  maximum  prices  fixed  by  the  act,  to  be  equal  in  size  and 
quality  to  certain  designated  books,  and  to  be  approved  by  a  com- 
mission appointed  by  the  act,  the  books  thus  furnished  to  be  uaed 
in  all  the  public  schools  of  the  State,  with  certain  exceptions.  The 
plaintiff  alleged  that  he  was  a  resident  of  a  certain  school-district^ 
and  the  father  of  children  entitled  to  attend  and  attending  the  com- 
mon school  of  that  district,  that  his  children  were  supplied  with 
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the  text-books  already  in  nsein  the  public  schools  in  the  State,  and 
which  would  be  superseded  by  the  text-books  to  be  furnished  under 
the  Qpntract ;  that  he  would  be  obliged  to  purchase  the  new  series 
of  books,  without  the  benefit  of  a  competitive  market,  and  at  a 
higher  price  than  that  at  which  he  could  buy  the  standards  named 
in  the  act ;  and  that  the  loss  of  the  books  now  in  use,  and  the  pur« 
chase  of  the  new  ones,  would  damage  him  in  the  amount  of  eight 
dollars  and  more,  and  would  damage  the  parents  of  children  attend^ 
ing  the  public  schools  in  the  amount  of  $300,000  and  more,  andE 
would  seriously  impede  his  and  their  children  in  obtaining  the  bene-- 
fits  of  a  free  school  educatiouT,  and  would  preclude  many  childreiv^ 
from  the  common  schools  altogether;  that  he  was  a  dealer  in  the? 
books  then  in  use,  and  had  on  hand,  for  sale,  a  stock  of  such  books 
of  the  value  of  $150  and  upward,  and  that  the  value  of  such  text- 
'  books  owned  and  held  for  sale  in  the  State  was  upward  of  $400,000 
and  the  use  and  value  of  those  would  be  destroyed  if  the  contract 
sought  to  be  prevented  shall  be  made  and  the  new  text-books,  to  be 
famished  thereunder,  should  be  introduced. 

The  defendant  interposed  a  demurrer,  which  was  sustained,  and 
ihe  plaintiff  appealed.    • 

Carles  JV.  Belly  for  appellant 

Williams  d  Davidson  and  Gilman,  Olough  d  Lane^  for  respond- 
ent 

CosKBLL,  J.  With  the  wisdom  or  policy  of  the  statute  under 
consideration  courts  have  rightfully  no  concern.  The  remedy  for 
injudicious  legislation  rests  with  the  legislature  where,  it  is  sup- 
posed, it  may  be  more  safely  left  than  with  the  courts,  mainly  be- 
cause of  the  corrective  influence  which  the  people  constantly  exer- 
cise through  frequent  elections  over  that  department  of  their 
government  To  the  judiciary  belongs  the  more  restricted  duty  of 
passing  upon  the  validity  of  legislative  enactments,  as  being  within 
or  without  the  boundaries  assigned  to  the  law-making  power  by  con- 
Btitutional  law.  The  sole  inquiry,  therefore,  in  this,  as  in  every 
other  case  of  this  character,  respects  the  extent  of  legislative 
authority,  under  the  Federal  and  State  Constitutions,  over  the  sub- 
ject-matter of  the  statute  which  is  impugned  because  of  its  alleged 
invalidity.  In  the  prosecution  of  this  inquiry  it  must  always  be 
remembered  that  under  the  American  systems  of  government,  the 
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people  are  recognized  as  possessing  in  their  primary  organized 
capacity  the  absolute  and  complete  power  of  legislation  us  fully  and 
to  the  same  extent  as  belongs  to  every  uncontrolled  sovereignty  ; 
that  in  the  organization  of  the  Federal  and  State  systems  of  govern- 
ment, they  have  conferred  upon  the  former,  by  the  Constitution 
of  the  United  States,  exclusive  legislative  power  in  respect  to  cer- 
tain matters,  and  prohibited  its  exercise  in  respect  to  others,  and 
that  save  as  thus  conferred  or  forbidden,  they  have  in  this  State 
intrusted  with  the  legislative  department  which  thoy  have  created 
the  whole  power  of  making  laws  which  they  originally  possessed, 
subject  only  to  such  restrictions  and  limitations  upon  its  exercise  as 
they  have  prescribed  in  the  State  Constitution.  Plenary  legislative 
power  is  therefore  the  rule,  while  want  of  it  is  the  exception.  As 
4i  sequence  it  logically  follows  that  every  statute  duly  passed  by  tho 
State  legislature  is  presumably  valid,  and  this  presumption  is  con- 
•clusive  unless  it  afSrmatively  appears  to  be  in  conflict  with  some 
provision  of  the  Federal  or  State  Constitution  ;  and  in  order  to 
justify  a  court  in  pronouncing  it  invalid,  because  of  its  violation  of 
fiome  clause  of  tho  State  Constitution,  its  repugnancy  therewith 
must  be  so  '^  clear,  plain  and  palpable,"  as  to  leave  no  reasonable 
doubt  or  hesitation  upon  the  judicial  mind.  Ames  v.  Lake  Sup.  Jt 
Mm.  R.  Co.,  21  Minn.  283  ;  Fletcher  v.  Peck,  6  Cr.  87;  People  \. 
Draper,  15  N.  Y.  543  ;  Cooley's  Const  Lim.  S7,  164,  175  ;  Sharp- 
less  V.  Philadelphia,  21  Penn.  SL  147. 

Conceding,  therefore,  to  the  fullest  extent,  the  contention  of 
plaintiff,  that  the  powers  assumed  by  the  State  under  the  provisions 
of  tho  statute  in  question,  in  prescribing  what  kind  of  text-books 
shall  be  exclusively  used  in  the  public  schools,  in  directing  how,  by 
whom,  and  on  what  terms  they  shall  be  purchased,  distributed  and 
sold,  and  in  giving  to  one  individual,  for  a  definite  period  of  time, 
the  exclusive  contract  and  monopoly  of  furnishing  the  same,  work 
a  radical  change  in  tho  administration  of  our  common-school  system, 
by  withdrawing  from  all  local   supervision   and  control  matters 
which  have  hitherto  been  regarded  as  most  wisely  left  to  the  district 
authorities  and  the  patrons  of  these  institutions,  and  that  sucH 
change  is  vicious  in  principle,  unwise  in  policy,  and  utterly  subvers- 
ive of  those  principles  of  local  self-government  which  have  hei^e* 
tofore  pervaded  the  system ;   still  the  change  is  one  which  ttie 
courts  are  powerless  to  prevent,  however  great  or  certain  the  appre* 
hended  evils,  unless  it  can  be  clearly  demonstrated  that  the  legislit* 
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tare,  in  its  enactment,  has  exercised  some  forbidden  power,  and 
yiolatedsomo  specific  provision  of  paramoant  law.  That  the  proper 
education  of  all  its  citizens  vitally  concerns  the  permanent  pros-' 
peri t J  and  public  welfare  of  the  State  is  not  controverted.  What- 
ever provision  therefore  may  be  necessary  to  the  attainment  of  this 
end,  it  is  clearly  within  the  jurisdiction  of  the  legislature,  as  the 
representative  of  the  sovereign  law-making  power  of  the  State,  to 
make,  subject  only  to  such  restrictions  as  are  imposed  upon  the 
exercise  of  the  power  by  the  fundamental  law. 

The  whole  question,  also,  of  the  necessity  or  expediency  of  any 
particular  measure,  with  reference  to  this  matter,  is  one  of  legisla- 
tive and  not  judicial  cognizance.  In  the  absence  of  any  constitu- 
tional prohibition,  the  whole  matter  of  the  establishment  of  public 
schools;  the  course  of  instruction  to  be  pursued  therein;  how  they 
shall  be  supported;  upon  what  terms  and  conditions  people  shall  be 
permitted  to  participate  in  the  benefits  they  afford  —  in  fine,  all 
matters  pertaining  to  their  government  and  administration  —  come 
clearly  within  the  range  of  proper  legislative  authority. 

This  brings  us  to  the  question,  which  is  really  the  sole  one  in  this 
case,  whether  the  present  measure  in  any  way  conflicts  with  any 
constitutional  provision  inhibiting  or  limiting  legislative  power 
upon  this  subject  The  only  clause  in  the  State  Constitution  upon 
which  any  objection  to  the  statute  before  us  is,  or  can  be,  rested 
with  any  show  of  reason,  is  found  in  section  1,  article  8,  which  is 
as  follows  :  "  The  stability  of  a  republican  form  of  government 
depending  mainly  upon  the  intelligence  of  the  people,  it  shall  be 
the  duty  of  the  legislature  to  establish  a  general  and  uniform  system 
of  public  schools.  It  is  contended  that  the  last  clause  of  this  sec- 
tion compels  uniformity  of  text-books  in  all  public  schools  estab- 
lished under  legislative  authority,  and  that  the  present  statute  is  in 
violation  of  this  requirement,  inasmuch  as  it  specially  exempts  from 
the  operation  of  its  provisions  all  special  school-districts,  created 
under  special  laws.  The  claim  is  that  the  same  rules  which  the 
legislature  directs  shall  be  applied  to  the  ordinary  common  schools 
and  school-districts,  in  respect  to  the  use  and  procurement  of  text- 
books, must  also  be  extended  to  all  independent  and  special  school« 
districts.  The  rule  of  uniformity  contemplated  by  this  constitu- 
tional provision  which  the  legislature  is  required  to  observe,  has 
xeference  to  the  system  which  it  may  provide,  and  not  to  the  dis- 
trict organizations  that  may  be  established  under  it.     These  may 
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differ  iu  respect  to  size,  grade,  corporate  powers  and  franchises,  as 
jnay  seem  to  the  legislature  best,  under  different  circumstances  and 
conditions;  but  the  principle  of  uniformity  is  not  violated,  if  the 
system  which  is  adopted  is  made  to  have  a  general  and  uniform 
application  to  the  entire  State,  so  that  the  same  grade  or  class  of 
public  schools  may  be  enjoyed  by  all  localities  similarly  situated, 
and  having  the  requisite  conditions  for  that  particular  class  or  grade. 
Hence,  the  establishment,  under  our  general  laws,  of  common  school- 
districts  and  independent  school>districts  —  two  distinct  classes  of 
organization  in  respect  to  size,  population,  grade  and  coqiorate 
powers,  though  alike  in  most  of  their  functions,  in  their  public 
character,  and  in  affording  upon  like  terms  the  means  for  obtaining 
a  common-school  education  to  all  resident  scholars  of  the  requisite 
age  —  is  not  in  violation  of  the  constitutional  provision  now  under 
consideration. 

Irrespective,  however,  of  these  considerations,  it  is  certain  that 
the  imposition  of  a  duty  is  not  a  limitation  of  power.  The  direc- 
tion to  establish  a  general  and  uniform  system  of  public  schools 
neither  prohibits  nor  restrains  the  legislature  from  providing  other 
public  schools,  in  addition  to  those  included  in  the  general  system, 
or  from  creating,  as  it  has  in  several  instances,  by  way  of  exception 
to  the  general  uniformity,  special  school-districts,  to  meet  particu- 
lar and  exceptional  cases.  The  right  to  create  and  establish  differ- 
ent classes  and  grades  of  public  schools  and  school-districts  neces- 
sarily involves  the  right  to  prescribe,  for  each,  separate  and  distinct 
regulations,  specially  adapted  thereto,  and  not  applicable  to  the 
others.  For  these  reasons,  the  enactment  in  question  is  not  invalid 
because  its  provisions  are  confined  iu  their  operation  to  the  ordinary 
common  school-districts  of  the  State. 

It  is  insisted  by  plaintiff  that  the  enforcement  of  the  statute 
will  practically  result  in  limiting  the  sales  of  other  books  of  like 
character,  such  as  have  heretofore  been  in  use  in  the  public  schools, 
thereby  depreciating  their  market  value  to  plaintiff's  injury,  as  one 
of  the  interested  owners  of  such  books,  and  that  it  will  deprive  the 
patrons  of  the  schools  of  the  benefits  of  an  open  and  compet- 
itive market  in  which  to  make  their  purchases,  and  thus  di* 
rectly  impose  upon  them  an  additional  burden,  as  a  necessary  coa* 
dition  to  the  enjoyment  of  any  of  the  advantages  of  these  institu* 
tions.  All  this  may  be  so,  and  still  the  statute  is  not  therefore 
invalid,  because  it  invades  no  legal  rights  of  plaintiff,  and  violates 
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no  provisioD  either  of  the  State  or  Federal  Constitution.  As  already 
stated,  the  course  of  instruction  to  be  pursued  in  these  schools 
is  entirely  under  legislative  control,  save  as  restricted  by  the  pro* 
visions  of  the  State  Constitution.  The  objection  therefore  that 
the  present  measure  will  involve  the  imposition  of  additional  bur- 
dens upon  the  patrons  of  the  schools,  as  it  does  not  rest  upon  any 
prohibition  of  the  Constitution,  raises  a  question  of  legislative  dis- 
cretion and  policy  only,  and  not  one  of  power. 

The  right  of  property  which  may  belong  to  the  plaintiff  in  re- 
spect to  any  books  is  in  no  way  legally  disturbed  by  any  provisions 
of  this  enactments  An  exclusion  directed  against  the  use  of  any 
particular  class  of  books  in  the  public  schools,  or  a  refusal  of  the 
State  to  purchase  them,  is  in  no  legal  sense  a  restriction  upon  the 
right  of  the  owner  to  sell,  or  any  interference  with  his  right  of 
property  therein. 

The  cost  of  the  prescribed  text-books  to  those  who  may  become 
purchasers  for  the  use  of  their  children  is  in  no  just  or  legal  sense 
a  tax.  Such  of  the  objections  of  plaintiff  as  rest  upon  the  oppo- 
site proposition  are  therefore  untenable. 

The  statute  is  not  a  revenue  act  within  the  meaning  of  section 
10,  article  4,  of  the  Constitution.  A  bill  for  raising  a  revenue  is 
one  whose  main  purpose  is  to  raise  money  by  taxation.  A  mere 
appropriation  of  public  money,  though  it  may  lead  to  the  necessity 
of  taxation,  is  insufficient  to  characterize  a  measure  as  one  for 
revenue,  such  as  must  originate  in  the  house,  and  not  in  the  senate. 
2  Stoiy  on  Const  (4th  ed.),  §  880. 

[Omitting  minor  points.] 

This  covers  all  questions  which  we  deem  it  of  any  importanoe  to 

Order  affirmed. 


BiATB  y.  Akdebsok 

GBMiim.e6.) 

CHminai  law —  larceny — of  change  for  MS. 

A.  offend  a  $5  bill  to  paj  40  cents  ferriage,  received  and  kept  the  $4.00  la 
diaage,  bat  refused  to  deliver  the  $5  bilL    Held,  laroenj.    (See  naU^  p.  458.) 
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r\  ON  VIGTION  of  larceny,  of  $4. 60.    The  opiuioa  states  the  facts. 
Henry  Hinds,  for  appellant 
Oeo,  P.  Wilson^  attorney-general,  for  the  State. 

GoBKELL,  J.  [Omitting  other  points.]  The  facts  testified  to 
in  connection  with  the  alleged  larceny,  briefly  stated,  uic  these: 
The  accused,  being  in  a  baggy,  and  in  a  hnrry  to  cross  the  Minne- 
sota river,  applied  to  one  Baldwin,  the  complaining  witness 
herein,  who  was  operating  a  ferry,  to  cross  him  over  as  quickly 
as  possible,  in  order  to  enable  him  to  reach  a  train  on  the 
Minneapolis  and  St.  Louis  railroad.  While  being  ferried  hurriedly 
over,  but  before  reaching  the  opposite  shore,  he  asked  Baldwin,  on 
being  told  the  amount  of  the  fee  or  charge,  if  ho  could  change  a  five- 
dollar  bill  The  latter  at  once  took  out  his  wallet,  stepped  between 
the  wheels,  and,  as  the  wind  was  blowing  at  the  time,  proceeded  ta 
count  out  the  required  amount,  in  change,  over  and  above  the  fer- 
riage fee,  placing  it  in  the  bottom  of  the  buggy,  in  front  of  defend* 
ant,  who  was  on  the  seat  About  this  time,  the  boat  struck  the 
shore,  and  the  ferryman  stepped  back  and  seized  the  rope,  in  order 
to  hold  the  boat,  leaving  the  money  in  the  buggy.  Thereupon,  the 
accused,  without  delivering  over  the  five-dollar  bill,  immediately 
drove  off,  and  took  with  him  the  money  so  counted  out  for  change. 
There  was  also  further  testimony  in  regard  to  his  subsequent  coq« 
duct,  bearing  upon  the  question  of  felonious  intent 

Upon  this  state  of  facts  it  is  claimed  by  defendant  that  the  pos- 
session of  the  money,  which  is  the  property  alleged  to  have  been 
stolen,  was  voluntarily  surrendered  to  him  by  Baldwin,  the  owner 
and  that  the  court,  therefore,  erred  in  not  giving  to  the  jury  the 
following  requests,  asked  by  him,  without  any  qualifications,  viz. : 
(1)  that  to  make  the  carrying  away  stealing,  the  first  taking  must 
have  been  a  trespass;  (2)  that  to  be  stealing,  the  original  intent 
in  taking  the  property  in  question  must  have  been  felonious.''  Gon- 
sidered  in  connection  with  the  testimony,  these  requests,  without 
explanation,  were  clearly  objectionable,  as  liable  to  mislead  the  jury. 
They  were  calculated  to  create  the  impression  that  the  *^  carrying 
away,"  and  the  '*  first  taking,"  therein  mentioned,  referred  to 
two  wholly  separate  and  disconnected  acts,  and  that  proof  of  soma 
V>rtiou8  and  felonious  ^t  of  taking,  distinct  and  prior  to  that  of 
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carrying  away  tho  money  charged  to  have  been  stolen,  was  necessary 
to  sustain  a  conviction.  As  an  inference,  the  jury  might  vcrj 
naturally  suppose  they  ought  to  acquit,  unless  they  were  able  to 
find  the  existence  of  the  anvnus  furandi,  at  the  precise  moment 
when  the  defendant  first  obtained  qualified  possession  of  the  prop- 
erty, by  its  being  placed  and  left  in  his  buggy  by  Baldwin,  for  the 
special  purpose,  and  under  the  circumstances  indicated  in  the  evi- 
dence,  or  in  case  they  should  find  that  that  possession  was  not  in 
itself  tortious  and  unlawful,  because  no  purpose  had  then  been 
conceived  to  hold  it  contrary  to  the  wishes  and  intention  of  the 
owner.  It  is  plain  that  a  conclusion  reached  under  tho  influence 
of  such  views  would  be  the  result  of  a  total  misapprehension  of 
the  legal  principles  properly  applicable  to  the  facts  which  the  evi- 
dence in  the  case  tended  to  establish.  Such  evidence  was  sufficient 
to  justify  the  jury  in  finding,  as  conclusions  of  fact,  that  the  de- 
fendant offered  to  pay  Baldwin  the  ferriage  which  was  his  due,  out 
of  a  five-dollar  bill,  if  the  latter  would  make  the  requisite  change; 
that  Baldwin,  assenting  thereto,  thereupon  counted  out  the  required 
sum,  and  placed  it  in  the  defendant's  buggy  and  control,  for  the 
sole  purpose  of  complying  with  the  terms  of  the  offer  on  his  part» 
and  thus  getting  his  pay  ;  that  the  defendant,  instead  of  carrying 
out  his  part  of  the  offer,  by  delivering  over  the  five-ilollar  note,  as 
contemplated,  immediately  drove  off  with  the  money  which  he  had 
thus  obtained  of  Baldwin,  against  his  protest,  and  with  the  felonious 
intent  of  stealing  it.  All  these  acts  were  inseparable  parts  of  one 
continuous  transaction.  It  is  immaterial  at  what  precise  moment 
of  time,  during  the  transaction,  the  felonious  intention  was  first 
formed  of  taking  and  holding  the  money  against  the  consent  of 
the  owner ;  whenever  it  was  formed  and  executed,  animo  furandi^ 
by  carrying  it  off,  that  moment  he  became  a  trespasser,  and  was 
guilty  of  larceny.  That  he  may  have  had  no  wrongful  intent,  in 
fact,  at  the  precise  point  of  time  when  he  first  received  the  money 
into  his  buggy  from  Baldwin,  was  not  a  controlling  circumstance 
in  determining  the  question  of  his  guilt  or  innocence  of  the  offense 
charged  ;  for  the  delivery  to  him  of  the  property,  under  the  cir- 
cumstances, was  only  a  conditional  one,  out  of  which  no  legal 
possession  nor  right  of  ]X)ssess]on,  against  the  owner,  could  spring, 
except  upon  performance  of  the  condition.  His  retention  of  the 
money  without  such  performance,  and  against  the  consent  of  the 
o^ner,  was  wrongful,  and  made  him  a  trespasser  ;  and  if  this  waa 
Tou  XXXIII  — 58 
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also  doDe  with  a  felonious  intent  of  stealings  be  became  crimiQallj 

liable. 

Taken  as  a  whole,  the  charge,  as  given,  was'  substantially  in  ac- 

<;ordance  with  these  views,  and  there  is  no  error  upon  which  a  new 

trial  ought  to  be  awarded. 

Judsrment  and  sentence  affirmed. 

Judgment  affirmed. 


'O' 


NoTB  BT  THB  Rbfobtkr.—  The  oonTene  of  this  cue,  namely,  the  laroeny  of  num^ 
handed  over  to  be  changed,  has  several  times  arisen.  Of  a  very  recent  case  of  this  sort 
the  London  Law  Journal  says:  "  Some  comment  has  been  made  by  our  lay  oontempor» 
ries  on  a  decision  arrived  at  last  week  by  the  deputy  stipendiary  ms^^rmte  at  Cardiff* 
The  *  under  boots  *  at  a  hotel  was  charged  with  steeding  £25  from  a  commercial  traveller. 
A  £25  note  was  j^ven  by  the  prosecutor  to  the  defendant  to  change.  Instead  of  briBsiaip 
back  the  change ,  the  defendant  disappeared  and  spent  the  money.  He  could  not  be  oon* 
victed  of  laroeny  at  common  law  in  respect  of  the  note,  because  he  received  it  with  the 
full  consent  of  the  prosecutor.  He  could  not  be  convicted  of  larceny  as  a  bailee,  because 
there  was  no  bailment,  the  prosecutor  never  intendin^r  to  get  back  the  note.  He  could  not 
be  convicted  of  embeszling  the  change,  because  he  was  not  a  derk  or  servant  of  ttaepro»> 
ecutor.  This,  we  believe,  exhausts  the  possible  criminality  of  the  man;  and  therefore, 
•criticisms  should  be  directed  not  to  the  decision  but  to  the  law,  whi<di  has  lon^  been 
known  to  provide  no  punishment  for  this  class  of  fraud.'*  In  HOtUbrand  v.  Pmpie,  S6  N. 
Y.  894 ;  s.  c,  15  Am.  Rep.  435,  the  prosecutor  handed  to  a  bar-tender  a  $50  bill  to  take  o«it 
ten  cents  in  payment  for  a  glass  of  soda.  The  iMUvtender  put  down  a  few  cents  on  tlia 
counter  and  refused  to  deliver  any  more  money.  Held,  larceny.  The  court  diayns«iiai& 
Beg.  v.  TliomcUt  9  C  ft  P.  741,  where  the  prosecutor  gave  the  prisoner  a  sovereign  to  go 
•oat  and  get  It  changed.    The  New  York  case  is  supported  by  Beg,  r.  MeJSaU,  11  Oaz*8  C. 

•0.  as 


Kean  t.  Connbllt. 

(.:6  Minn.  2S2.) 

TejianU  in  common  —  liabUitp  of  one  to  respoTid  to  other  for  prodmee  ef 

trty. 

In  the  abeence  of  an  agreement,  or  the  ezcluBion  bj  one  of  the  other  from 
the  land,  one  co-tenant  cannot  recover  of  another  the  aTmils  of  the  etopa 
raised  on  the  common  propertj,  which  he  has  appropriated  to  his  owu  aae^ 
although  the  statute  permits  the  recovery  of  his  proportion  of  the  **  renta 
and  profits." 

ACTION  to  recoYer  one-third  of  the  value  of  certain  grass.  The 
opinion  states  the  case.    The  plaintifF  had  judgment  below. 

Davis,  (ySrien  <6  WihoHy  for  appellant 
Stnith  &  Hals,  for  respondent 
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BBR&Yy  J.     Defendant  and  the  plaintiffs  intestate  were  tenants 
in  common  of  certain  parcels  of  land,  the  former  owning  an  nn- 
diyided  two-thirds,  the  latter  the  remainder.     Defendant  cut  grass 
growing  upon  the  land.     This  action  is  brought  to  recover  one- 
third  of  the  yalue  of  the  sa'me,  '^ as  rents  and  profits"  of  the  com- 
mon property,  received  by  defendant.     It  is  not  alleged  or  shown 
that  defendant  sold  any  of  the  grass;  but  the  complaint  alleges 
that  the  grass  was  cut  and  taken  by  him,  and  that  he  '^converted  " 
it  to  his  own  use.     As  these  allegations  arc  not  controverted,  it  may 
be  assumed  that  the  defendant  in  some  way  appropriated  the  grass 
to  bis  own  use,  and  thus  had  the  benefit  of  it,  though  it  cannot  be 
assumed  that  he  sold  it,  or  that  he  received  value  for  it  in  money 
or  otherwise.    The  answer  denies  that  the  value  of  the  rents  and 
profits  was  as  large  as  alleged  in  the  complaint,  and  attempts  to  set 
up  a  counter-claim,  arising  out  of  the  payment,  by  defendant,  of 
all  the  taxes  charged  upon  the  whole  of  the  common  land.  No  facts 
are  averred  showing  that  any  accounting  is  necessary,  in  order  to 
determine  what  share  of  the  rents  and  profits  received  by  defend- 
ant the  plaintiff  is  entitled  to  recover.      But  upon  the  issues  as 
found,  if  he  is  entitled  to  recover  any  thing,  he  is  entitled  to  re- 
cover a  share  of  such  rents  and  profits  proportionate  to  his  share  in 
the  lands,  to  wit»  one-third,  less  the  deduction,  if  any,  to  which  the 
defendant  may  be  entitled,  on  account  of  the  payment  of  taxes.  In 
other  words,  it  is,  upon  the  issues,  to  be  assumed  that  the  defend- 
ant is  not  entitled  to  have  the  plaintiff's  one-third  of  the  rents  and 
profits,  received  by  defendant,  abated  or  reduced,  on  any  other 
account  than  that  of  such  payment  of  taxes.    Under  this  state  of 
facts,  there  is  no  reason  why,  if  the  plaintiff  is  entitled  to  recover 
at  all,  he  should  not'do  so  in  this  action,  which  may  properly  be 
regarded  as  in  the  nature  of  assumpsit   Freeman  on  Co-tenancy,  §§ 
280-284. 

The  main  question  of  the  case  is,  whether  one  .tenant  in  common 
can  recover  any  thing  of  his  cotenant  for  taking  and  controverting 
to  his  own  use  the  products  of  the  common  land?  The  question  has, 
of  course,  no  reference  to  a  case  of  waste,  or  the  receipt  of  i-ents  or 
profits  from  a  third  person.  Our  statute  enacts  that  '^onc  joint 
tenant  or  tenant  in  common,  and  his  executors  or  administrators, 
niay  maintain  an  action  against  his  co-tenant  for  receiving  more 
than  his  just  proportion  of  the  rents  or  profits  of  the  estate  owned 
by  thorn  as  joint  tenants  or  tenants  in  common."    Oen.  St.,  ch. 
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75y  §  2:^.  As  respects  Ihe  ground  of  the  liability  of  one  tenant  in 
eommon  to  his  co-tenant,  this  statute  is  analogous  to  4  and  5  Anne, 
eh.  IG,  which  gives  an  action  of  account  by  one  tenant  in  common 
against  another  as  his  bailiff,  ''for  receiving  more  than  comes  to 
his  just  share  or  proportion  ; "  also,  to  the  statute  of  New  York, 
which  gives  a  like  action  a][ainst  a  co-tenant  ''for  receiving  more 
than  his  full  proportion/'  (1  R.  S«  750,  g  9)  ;  also  to  the  statute  of 
Indiana,  which  gives  a  tenant  in  common  an  action  against  his 
co-tenant,  "for  receiving  more  than  his  just  proportion."  The 
statute  of  Missouri  is  similar  to  the  New  York  statute. 

In  Henderson  v.  EasoHy  17  Q.  B.  701,  on  appeal  from  the  court  of 
Queen's  Bench  to  the   Exchequer  Chamber,   the  passage  above 
quoted  from  the  statute  of  4  and  5  Anne  was  fully  considered,  and 
was  held  "  to  apply  only  to  the  cases  where  the  tenant  in  common 
receives  money  or  something  else,  where  another  person  gives  or 
pays  it,  which  the  co-tenants  are  entitled  to  simply  by  reason  of  their 
being  tenants  in  common,  and  in  proportion  to  their  interests  as 
such,  and  of  which  one  receives  and  keeps  more  than  his  just  share 
according  to  that  proportion."    McMahon  v.  Burchell,  2  Phil.  134, 
(22  Eng.  Ch.  125,)  is  to  the  same  effect.     In  Woolever  v.  Knapp^ 
18  Barb.  265,  the  statute  of  New  York  came  undf^r  considemtion. 
It  was  held  to  be  substantially  the  same  as  the  statute  of  Anne,  and 
the  court  followed  Henderson  v.  Eason,  supra^  holding  that  one  of 
the  several  tenants  in  common,  who  possesses  the  entire  premises, 
without  any  agreement  with  the  others  as  to  his  possession,  or  any 
demand  on  their  part  to  be  allowed  to  enjoy  the  premises  with  litm^ 
is  not  liable  to  account  to  his  co-tenants  for  the  use  and  occupation 
of  the  premises.  This  case  is  approved  and  followed  in  Dresser  v.  Dres^ 
ser,  40  Barb.  300;  in  Eboell  v.  Burnside,  44  id.  447;  Wilcox  v.  JTiIcoz, 
43  id.  3*27 ;  in  Scotl  v.  Guer/iseyy  GO  id.  1G3,  and  has  not,  so  fur  as 
we  discover,  been  criticised  or  disapproved  in  any  of  the  courts  of 
New  York.     In  Crane  v.  Waggoner^  27  Ind.  52,  the  statute  of  Indi« 
ana  above  referred  to  was  considered,  and  citing  and  following 
Henderson  v.  Eason,  and  Woolever  v.  Ktiapp,  the  court  held,  Ihut 
the  statute  applied  only  to  cases  "where  rent  and  payment  in 
money  or  in  kind,  due  in  respect  of  the  premises,  is  received  from 
a  third  party  by  one  co-tenant,  who  retains  for  his  own  use  the  whole, 
or  more  than  his  proportionate  share,"  and  that  one  tenant  in  com* 
mon,  unless  he  has  been  excluded  from  possession  by  his  co-tonant, 
cannot  maintain  an  action  against  the  latter  for  use  and  occnj^^ 
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lion.  Ragan  v.  McCoy,  20  Mo.  356,  is  to  the  same  effect  See  also 
Israd  V.  Israel,  30  Md.  120  ;  Izard  v.  Bodine,  3  Stock  fc.  403  ;  David' 
son  T.  Thompson,  22  N.  J.  Eq.  83 ;  Pico  v.  Columbet,  12  Cal.  414 ; 
Peck  V.  Carpenter,  7  Gray,  283  ;  Freeman  on  Co-tenancy,  §§  258, 
270,  276,  276.  A  different  view  of  the  liability  of  a  tenant  in  com- 
mon is  taken  in  Thompson  y.  Bostick,  1  McMallan's  Eq.  (So.  Gar.) 
75  ;  in  Early  v.  Friend,  16  Gratt.  47;  in  Shiels  v.  Stark,  14  Ga. 
435  ;  in  Ilayden  v.  Merrill,  44  Vt.  348  ;  s.  c,  8  Am.  Rep.  372;  but 
we  think  that  Mr.  Freeman  is  warranted  in  asserting  that  *^  the  de- 
cided preponderance  of  the  authorities,  both  in  England  and  in 
America,  affirms  the  right  of  each  co-tenant  to  enter  npon  and  hold 
exdnsive  possession  of  the  common  property,  and  to  make  such  profit 
as  he  can  by  proper  cultivation  or  other  usual  means  of  acquiring 
benefit  therefrom,  and  to  retain  tho  whole  of  such  benefits,  provided 
that  in  having  such  possession,  and  in  making  such  profits,  he 
has  not  been  guilty  of  an  ouster  of  his  co-tenant^  nor  hindered  the 
latter  from  entering  upon  the  premises  and  enjoying  them  as  he 
had  a  right  to  do.  The  reasoning  upon  which  these  decisions,  con- 
stituting the  great  bulk  of  the  authorities  on  this  subject,  rest,  is 
that  as  each  co-tenant  has  at  all  times  the  right  to  enter  upon  and 
enjoy  every  part  of  the  common  estate,  this  right  cannot  be  im- 
paired by  the  fact  that  another  of  the  co-tenants  absents  himself,  or 
does  not  choose  to  claim  his  right  to  an  equal  and  common  enjoy- 
ment; that  it  would  be  inequitable  to  compel  a  co-tenant  in  posses- 
8toQ  to  account  for  the  profits  realized  out  of  his  skill,  labor  and 
business  enterprise,  when  he  has  no  right  to  call  upon  his  co-tenant 
to  contribute  any  thing  toward  the  production  of  these  profits,  nor 
to  bear  his  proportion  when,  through  bad  years,  failure  of  crops,  or 
other  unavoidable  misfortunes,  the  use  made  of  the  estate  resulted 
in  a  loss,  instead  of  a  profit,  to  the  one  in  possession.''  Freeman 
on  Cotenancy,  §  258. 

It  is  not  alleged  in  the  complaint  in  this  action  that  the  defend- 
ant has  been  guilty  of  any  ouster  of  the  plaintiff  or  his  intestate, 
nor  that  he  has  in  any  way  hindered  them  from  entering  upon  the 
common  premises  and  enjoying  the  same.  Neither  does  tho  case 
disclose  any  evidence  to  that  effect  If  it  did,  the  evidence  would 
be  irrcvelant,  for  lack  of  proper  allegations  in  the  complaint.  The 
tMinr  is  simply  one  in  which  the  defendant  has  appropriated  directly 
#o  his  own  use  products  of  the  common  property,  without,  so  far 
appears,  any  exclusion  of   his  co-tenant  from  the  enjoyment 
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thereof.  In  sach  a  state  of  £Eu;ts,  the  pIaiati£E  cannot  recover.  It 
is  proper  to  add,  that  upon  the  evidence  in  the  case,  it  does  not 
appear  that  the  defendant  has  appropriated  any  more  than  two- 
thirds  of  the  grass  growing  upon  the  common  land.  This  wonld 
be  no  more  than  the  ''just  proportion"  which  the  statute  under 
which  this  action  is  claimed  to  be  brought  allows  him,  for  he  owna 
two-thirds  of  the  land;  and  in  this  connection  it  is  further  to  be 
noticed,  that  though  evidence  as  to  the  quantity  of  grass  cut  by  de- 
fendant was  received  without  objection,  the  complaint,  even  if 
sufiSciont  in  other  respects,  is  evidently  defective  in  failing  to  allege 
a  taking  by  defendant  of  more  than  his  ''just  proportion/' 

[Omitting  the  matter  of  the  counterclaim.] 

We  believe  that  these  conclusions  dispose  of  all  the  important 
questions  in  the  case,  the  result  being  that  the  order  denying  a  new 
farial  is  reversed. 

Judgment  reverMtL 


OiTT  OF  St.  Paul  y.  Trasobr. 

(»lUnn.  24&) 
OofMiuHonal  law  —  municipal  Ueefue  to  sell  produce, 

iL  dtj  ordinance  prohibiting  '*  every  farmer,  gardener  or  penMm  prodadn^ 
yegetabies  "  from  selling  the  same  in  tbe  streets  withoat  first  proenrin^  aa 
annual  license  from  the  city  aathorities  and  paying  $25  therefor,   la  iMVt 
warranted  by  a  power  *'  to  establish  public  markets  and  other  pnbUe  boild* 
ings  and  make  rules  and  regulations  for  the  government  of  the  same,  ta 
appoint  suitable  officers  for  overseeing  and  regulating  such  markets,  aod  to 
restrain  all  persons  from  interrupting  or  interfering  with  the  due  observ- 
ance of  such  rules  and  regulations,*^  and  is  void  as  to  a  farmer  living'  out- 
side the  city  and  raising  and  selling  his  own  produce . 

CONVIOTION  of  selling  vegetables  without  a  license,  Tlie 
defendant  pleaded  not  guilty j^  with  a  special  plea  that  he  -waa 
not  a  resident  of  the  city,  but  lived  more  than  a  mile  beyond  the 
city  limits  ;  that  he  was  a  farmer  and  gardener,  living  on  and  cul- 
tivating his  own  land,  raising  vegetables,  such  as  are  described  in 
the  complaint,  and  selling  the  same  in  the  city  from  day  to  day  to 
fill  previous  orders.    The  opinion  states  other  facts. 
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Smith  dt  Egan^  tor  appellant 
W.  P.  Murray,  for  respondent 

CoBKBLL,  J.  The  ordinance,  for  a  violation  of  which  defendant 
iras  convicted,  pnrports  to  be  an  amendment  of  section  2  of  an 
ordinance  in  relation  to  markets,  and  as  amended,  its  provisions 
are  as  follows :  "  Every  farmer,  gardener  or  person  producing  vege- 
tables, shall  not  sell  the  said  vegetables  in,  upon  or  along  the  pub- 
lie  streets  or  highways  in  the  city  of  St  Paul,  without  having  first 
obtained  a  license  so  to  do  from  the  city  clerk,  as  other  licenses  are 
procnred,  for  which  license  said  person  or  persons  aforesaid  shall 
pay  into  the  city  treasury  the  sum  of  $25  for  one  year  ending  on 
the  first  Thursday  of  May  in  each  year ;  and  no  fractional  license 
shall  be  given  ;  and  said  license  shall  only  permit  the  sale  of  vege- 
tables away  from  the  public  market  after  10  o'clock  of  any  day." 

It  is  apparent  that  the  provisions  of  this  section  are  founded  upon 
the  assumption  that  the  common  council,  under  the  charter,  pos* 
Besses  the  power  to  license  the  pursuit  of  the  particular  calling  or 
business  mentioned,  in  and  along  the  streets  of  the  city,  and  to  pro- 
scribe, as  an  incident  thereto,  when  it  may  be  followed,  what  sum 
shall  be  paid  for  the  privilege,  and  also  to  prohibit  the  business 
entirely  without  a  license,  as  an  efficient  means  for  the  protection 
and  enjoyment  of  the  power  itself.  The  ordinance  is  in  entire  har- 
mony with  this  view  and  no  other.  It  was  not  passed,  as  suggested 
by  counsel,  by  virtue  of  any  power  of  supervision  and  control  over 
the  streets,  because  powers  of  that  character  are  conferred  for 
the  sole  purpose  of  putting  and  preserving  the  public  streets  in  a 
fit  and  serviceable  condition,  as  such,  by  keeping  them  in  repair 
and  free  from  all  obstructions  and  uses  tending  in  any  way  to  the 
hindrance  or  interruption  of  the  public  travel,  and  to  that  end 
alone  can  they  be  exercised.  The  ordinance  in  question  has  no  such 
object  in  view.  On  the  contrary,  it  expressly  authorizes  the  use  of 
the  public  streets  for  the  purposes  of  the  licensed  traffic  during 
that  portion  of  each  day  when  ordinarily  the  travel  is  the  gi'eatest, 
and  when  such  traffic  would  be  most  likely  to  interfere  with  the 
free  and  uninterrupted  passage  of  vehicles  and  footmen,  and  it 
contains  no  provisions  in  any  wayrestncting,  or  calculated  to  regu- 
late, the  manner  in  which  the  license  business  shall  be  conducted 
so  as  to  occasion  the  least  public  inconvenienoe.    It  cannot  be 
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claimed  that  it  was  euacted  in  the  exercise  of  any  police  power  for 
sanitary  purposes,  or  for  the  preservation  of  the  good  order,  peace 
or  quiet  of  the  city,  because  neither  upon  its  face,  nor  upon  any 
evidence  before  us,  does  it  appear  that  any  provision  is  made  for  the 
inspection  of  any  articles  sold  or  offered  for  sale  under  the  liceuae, 
or  for  preventing  the  sale  of  any  decayed  or  unwholesome  vegeta- 
bles, nor  is  there  any  restraint  or  regulation  whatever  imposed  upon 
the  conduct  of  the  business  during  the  time  it  is  permitted  to  be 
prosecuted.  The  annual  sum  exacted  for  the  license  is  manifestly 
much  in  excess  of  what  is  necessary  or  reasonable  to  cover  the 
expenses  incident  to  its  issue.  The  business  itself  is  of  a  useful 
character,  neither  hurtful  nor  pernicious,  but  beneficial  to  society, 
and  recognized  as  rightful  and  legitimate,  both  at  common  law  and 
by  the  general  laws  of  the  State.  No  regulations  being  prescribed 
in  reference  to  its  prosecution  nnder  the  license,  there  could  be 
little,  if  any,  occasion  for  the  exercise  of  any  police  authority  in 
supervising  the  business  or  enforcing  the  ordinance,  and  no  cause 
for  any  considerable  expense  on  that  account.  In  view  of  these 
facts,  it  is  quite  obvious  that  the  amount  of  the  license  fee  was 
fixed  with  reference  to  revenue  purposes,  which  it  was  the  main 
object  of  the  ordinance  to  promote  by  means  of  a  tax  imposed 
upon  the  particular  employment  or  pursuit,  through  the  exercise 
of  its  power  over  the  subject  of  granting  licenses.  Mays  t.  Cin- 
cmnatiy  1  Ohio  St.  268. 

Such  being  the  nature  of  the  ordinance,  and  the  power  asserted 
in  its  passage,  the  question  arises,  whether,  under  the  provisions  of 
the  charter  of  the  city  of  St.  Paul  in  force  at  the  time  of  its  pass- 
age, which  provisions  are  found  embodied  in  the  consolidated  act  of 
1874  (Sp.  Laws  1874,  ch.  1),  the  common  council  possessed  the 
particular  power  which  they  have  thus  assumed  to  exercise. 

Under  the  general  rule  of  construction  applicable  to  manicipal 
charters,  the  existence  of  powers  of  a  legislative  character  must 
be  shown  by  an  express  grant,  or  as  incidental  and  necessary  to  the 
proper  enjoyment  and  exercise  of  such  as  are  expressly  conferred. 
Nothing  outside  or  beyond  this  can  be  taken  by  intendment  or 
implication.  City  of  St.  Paul  y,  Laidler,  2  Minn.  159  (190); 
Dunham  v.  Jh'ustees  of  Rochester,  5  Cow.  462.  And  when,  as  in 
this  case,  the  ordinance  which  is  sought  to  be  sustained  operates  in 
restraint  of  an  occupation  or  pursuit  useful  in  its  character^  and 
which  IS  so  recognized  at  common  law  and  under  the  laws  of  fbe 
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State,  it  is  especially  necessary  to  show  that  the  authority  for  its 
passage  has  been  expressly  or  otherwise  unequivocally  conferred. 
DilL  on  Mun.  Corp.,  §  291  and  note. 

Furthermore,  if  as  in  this  case,  tho  charter  confers,  in  general 
terms,  upon  the  common  council  authority  to  pass  ordinances  for 
certain  designated  general  purposes  connected  with  the  good  order 
and  government  of  the  municipality,  which  is  followed  by  a  pro- 
vision, in  the  same  section  containing  the  grant,  declaring  in  terms 
that  such  ordinances,  etc.,  ^'  shall  have  the  force  of  law,  provided  they 
be  not  repugnant  to  the  Constitution  and  laws  of  tho  United  States 
or  of  this  State,"  and  that  for  such  purposes,  said  council  '*  shall 
have  authority  by  ordinances,  resolutions  or  by-laws,"  to  do,  ordain 
and  enact  various  enumerated  things  in  the  way  of  municipal  control, 
regulation,  restraint,  prevention,  granting  licenses,  etc.,  embracing, 
as  in  this  instance,  forty-one  distinct  specifications,  thereby  showing 
that  the  legislative  mind  was  fully  directed  to  the  different  matters 
concerning  which  municipal  authority  was  intended  to  be  given,  it 
is  but  reasonable  to  conclude  that  the  exact  «cope  and  extent  of 
municipal  power  and  authority  conferred  must  be  found  in  these 
specific  enumerations  rather  than  the  general  grant  itself — that 
the  latter  is  restricted  and  limited  by  the  former. 

Following  these  general  canons  of  interpretation,  there  can  be 
but  little  difficulty  in  determining  the  question  as  to  the  validity  of 
the  ordinance  under  consideration.  Subdivision  eighteen,  section 
three  of  chapter  four  of  the  charter  (Sp.  Laws  1874,  ch.  1,  p.  33,  §  3), 
tinder  which  in  particular  the  power  claimed  by  respondent  is 
asserted,  confers  authority  in  terms  ^'  to  establish  public  markets 
and  other  public  buildings,  and  make  rules  and  regulations  for  the 
government  of  the  same;  to  appoint  suitable  officers  for  overseeing 
and  regulating  such  markets,  and  to  restrain  all  persons  from  in. 
terrupting  or  interfering  with  the  due  observance  of  such  rules  and 
regulations."  This  phraseology  is  so  precise  and  specific  as  to  leave 
little  if  any  room  for  construction  to  arrive  at  the  meaning  and  in- 
tention of  the  legislature  in  making  the  grant  The  statute  is  its 
own  best  expositor.  The  power  ^'  to  establish  and  make  rules,' 
etc.,  here  given,  applies  both  to  "public  markets"  and  to  *' other 
public  buildings."  It  is  the  same  in  each.  The  use  of  the  word 
'^ other"  shows  that  "  markets"  was  used  in  a  restricted  sense,  to 
designate  public  buildings  erected  and  devoted  to  the  use  of  receiv* 
ingy  for  sale  and  purchase,  such  marketable  articles  for  daily  vm 
Vol.  XXXIII  — 69 
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and  consainption  as  might  be  wanted  to  supply  the  inhabitants  of 
the  city.  This  of  coarse  would  include  the  sites  for  the  buildings 
and  grounds  adjacent,  used  for  market  purposes. 

To  establish  a  publio  market,  in  this  sense,  is  to  designate  and 
provide,  by  purchase  or  otherwise,  a  site  or  place  for  the  purchase 
and  sale  of  provisions  and  articles  of  daily  consumption  by  all  who 
may  desire  to  repair  thither  for  that  purpose,  to  erect  thereon  a 
suitable  building  adapted  to  the  purpose,  and  to  dedicate  the  same 
to  such  use,  for  the  benefit  of  the  public  or  the  inhabitants  of  the 
municipality  wherein  it  is  located.  The  authority  which  is  here 
given  ''  to  make  rules  and  regulations  "  for  such  markets  or  other 
buildings  is  not  a  general  and  unrestricted  one  in  relation  thereto; 
but  it  is  limited  and  confined  to  such  as  pertain  solely  to  their 
government,  to  which  end,  overseers  may  be  appointed  for  their 
enforcement)  and  ''to  restrain  all  persons  from  interrupting  or  in- 
terfering with  the  due  observance  of  such  rules  and  regulations.'' 
Under  such  authority,  any  reasonable  system  of  police  regulations 
may  be  adopted,  providing  for  the  safety  and  preservation  of  the 
property  itself,  its  convenient  use  and  beneficial  enjoyment  for  the 
purposes  for  which  it  is  intended,  for  the  maintenance  of  good 
order,  and  in  case  the  building  is  a  market,  such  further  rules  as 
may  tend  to  insure  honest  dealings  between  buyer  and  seller,  and 
guard  against  fraud  and  imposition  by  the  use  of  false  weights,  the 
sale  of  unwholesome  food,  and  such  like  evil  practices.  But  it 
would  not  be  allowable,  under  the  color  of  such  a  limited  authoritj, 
for  the  council  to  prescribe  regulations  in  respect  either  to  the  ase 
of  the  streets  of  the  city,  or  the  dealings  or  transactions  of  any  of 
its  citizens  or  other  persons  outside  and  beyond  the  established 
local  limits  of  any  of  its  public  markets  or  other  public  buildings. 
A  license  or  permission  given  to  a  farmer,  upon  payment  of  tweotj- 
flve  dollars  into  the  city  treasury,  to  sell  and  deliver  his  vegetable 
products  for  a  year  to  a  customer  living  on  a  street  at  a  distance 
away  from  the  eatablished  public  market,  cannot,  in  any  just  sense, 
be  regarded  as  a  regulation  pertaining  to  the  government  of  sach 
market 

That  the  power  to  license,  regulate  or  restrain  the  particaliur 
business  aimed  at  by  the  ordinance  in  question  is  not  covered  by 
this  subdivision  of  section  three,  is  made  further  apparent  by  refer-- 
euce  to  the  other  specifically  enumerated  powers  therein  oontaiaed. 
We  find  there  given  express  authority  to  license  and  regulate  variooji 
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kinds  of  basiuess  and  employments^    including  '^  butchers'  8hop» 
and  butchers'  stalls,  venders  of  butchers'  meat/'  also   power  at  any; 
time  ''to  revoke  any  license  gran  ted,  for  malconduct  in  the  course 
of  trade/'  and  **  to  regulate  and  restrain  the  sale  of  fresh  or  butchers.'  ^ 
meat,  within  the  corporate  limits  of  the  city/'  and  ''to  punish  or  * 
restrain  the  forestalling  of  poultry,  game,  eggs  or  fruit,  within  said*  ' 
city/'    If  the  power ''to  establish  public  markets"  included  an  • 
authority  to  license,  regulate  or  prohibit  any  kind  of  business  away: 
from  the  locality  of  the  market,  it  certainly  covered  that  of  vend- 
ing fresh  meats,  and  yet  it  was  deemed  necessary  to  confer  it  ins. 
express  terms  in  that  matter,  thereby  excluding  the  inference  that:: 
any  such  authority  could  be  exercised  under  the  provision  in  rela- 
tion to  markets.     It  also  appears  that  although  the  counsel  is  ex-  - 
pressly  authorized  to  license  and  regulate  various  trades  and  call— 
ings  and  to  restrain   them  if  not  licensed,  there  is  no  provision:' 
whatever  for  licensing  hucksters,  or  the  producers  and  venders  of 
vegetables,  or  for  preventing  the  sale  and  delivery  of  such  products 
without  a  license  elsewhere  than  at  the  public  markets.     This  is; 
a  significant  fact,  indicating  a  legislative  intent  to  withhold  all. 
such  power.    The  ordinance  cannot,  in  our  judgment,  be  sustained! 
under  the  clause  relating  to  the  establishment  of  markets,   or  anyr 
of  the  provisions  of  section  3,  chapter  i,  of  the  charter.     Dunharm 
V.  IVtuUes  of  RochesUr,  5   Oow.   462 ;  Bethune  v.  Hughes^  28  Ga. 
560 ;  CMwell  v.  AUoriy  33  111.  416  ;  Bloomiiigton  v.  Wahl,  46  id. 
489  ;  Barling  v.  Westy  29  Wis.  307.  The  question  whether  and  how 
far,  under  the  charter,  the  use  of  the  streets  of  the  city  may  be  pro* 
hibited  to  hucksters  and  others  for  purposes  of  traffic,  need  not  bet 
considered,  for  the  ordinance  is  not  one  of  that  character. 

Judgment  reversed^ 


Balch  v.  Wilsok. 

(95  Minn.  299.) 

yManal  bank  — insolvent — setoff  as  eigainH  reeeioer. 

receiver  of  an  inaolvent  National  bank  saed  A  and  B  on  their  Joint  note 
given  to  the  bank.  The/  claimed  to  set  off  notes  given  by  the  bank,  and 
C  and  D  who  were  also  insolyent,  as  Joint  makera,  to  D  alone,  and  matur- 
ing after  the  receiver's  appointment,  and  growing  oat  of  a  distinct  transact 
tkm  from  the  note  In  soit.    EM,  not  a  proper  set-off. 
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ACTION  by  a  receiver  of  a  National  bank  on  a  note.    The  opin- 
ion states  the  case.     The  plaintiff  had  judgment  below. 

<Wil8en  i&  Lawrence^  for  appellants. 
^JAtwaier  A  Babcock^  for  respondent. 

'"  DoRNELL,  J.    The  note  sued  on  was  a  joint  note  of  the  defend- 
'  «uts  giren  to  the  bank^  dated  on  April  18,  1877,  and  payable  one 
:inonth  after  its  date.     The  bank  was  put  into  the  hands  of  the  re* 
-ceiver,  under  the  National  Banking  Law,  on  May  29, 1877,  which 
was  after  the  maturity  of  said  note.    Giving  to  the  averments  of 
the  answer  the  most  favorable  construction  claimed  by  defendants, 
•  the  three  several  notes  set  up  as  a  ground  for  the  equitable  relief 
'::Bonght,  originated  in  the  settlement  of  a  transaction  between  the 
v^efendant  Kimball  alone  and  the  bank  and  Tidcl  &  Falcs.     Said 
motes  were  given  to  Kimball  by  the  bank  and  Tidd  &  Fales,  as  joint 
makers,  being  dated  April  16,  1877,  and  payable  respectively  in 
twelve,  fifteen  and  eighteen  months  next  thereafter,  with  interest. 
INeither  of  these  notes  was  due  at  the  time  the  receiver  was  ap- 
;pointed,  nor  were  they  or  either  of  them  due  when  this  action  was 
commenced,  which  appears  to  have  been  in  November,  1877.     It  ia 
Alleged  in  the  answer  that  the  defendant  Kimball  transferred,  or 
^assigned  one-half  of  these  notes  to  the  defendant  Wilson,  prior  to 
ithe  commencement  of  this  action,  but  whether  before  or  after  the 
appointment  of  the  receiver  is  not  stated.     It  cannot  be  assumed 
:that  Wilson  acquired  any  interest  in  the  notes  prior  to  that  time,  as 
mo  such  fact  is  alleged  in  the  pleading.    The  insolvency  of  both  the 
%ank  and  Tidd  &  Fales,  the  other  makers  of  the  notes,  is  properly 
-alleged.    The  further  fact  is  alleged,  though  clearly  an  immaterial 
«ono  in  this  action,  that  a  claim  for  the  amount  of  these  notes  has 
ibeen  duly  made  to  the  receiver,  and  disallowed.    Upon  this  state  of 
:faets,  the  defendants  ask  that  the  plaintiff  be  estopped  from  col- 
lecting his  demand  against  the  defendants,  and  that  so  much  of 
.the  defendants'  demand  as  may  be  necessary  be  set  off  against  that 
.due  to  the  bank  in  payment  of  the  same,  and  for  other  and  further 
jrelicf  as  may  seem  just 

The  respective  rights  and  liabilities  existing  between  the  bank 
and  its  creditors  and  debtors  became  fixed  when  its  insolvency  oo* 
«arred,  and  it  passed  into  the  hands  of  the  receiver  appointed  bj 
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the  comptroller  of  the  currency.  All  the  property  and  assets  ofT 
the  association  then  became  a  fund  legally  dedicated,  first,  to  th^ 
satisfiMstion  of  any  claim  of  the  United  States  government  for  aajr 
deficiency  in  the  proceeds  of  the  bonds  pledged  for  the  redemptions 
of  its  notes  to  meet  the  amount  necessary  to  be  expended  for  thafe: 
purpose;  and  second,  for  a  ratable  distribution  of  the  balance 
among  its  general  creditors,  upon  the  principle  of  equality.  No 
subsequent  lien  could  be  created,  or  right  of  preference  obtained,  in. 
respect  to  any  of  the  assets  or  property  of  the  bank  which  did  not. 
exist  at  that  time.  National  Bank  y.  Colby,  21  Wall.  609  (Thompu 
K.  B.  Gas.  109).  The  rights  of  the  parties  hereto,  then,  must  b^ 
determined  with  reference  to  the  condition  of  things  existing  whea* 
the  reoeiyer  herein  was  appointed  ;  and  unless  the  defendant  Eim— 
ballf  the  then  holder  and  owner  of  the  notes  against  the  bank,  ha& 
at  that  time  the  equitable  right  of  set-off  here  claimed,  it  is  cleaF* 
that  it  does  not  exist  in  favor  of  the  defendants.  U,  S*  Thrust 
Ckk  Y.  BarriSf  2  Bosw.  76 ;  Clark  y.  Brochway,  3  Eeyes,  19 ;  Maf-- 
ier  of  Middle  District  Bank,  1  Pbige,  585  ;  Clarke  y.  Hawkins^  &• 
K.  I.  219. 

At  that  time  the  joint  note  of  the  defendants  to  the  bank  was 
overdue.  If  it  had  been  paid  at  maturity  according  to  its  terms^ 
the  proceeds  would  have  passed  into  the  hands  of  the  receiver  asr- 
cash  assets,  subject,  without  doubt,  to  be  equally  and  ratably  dis- 
tributed among  the  general  creditors  of  the  association,  after  set^ 
tlement  of  the  prior  claim  of  the  government  according  to  the  pro- 
visions of  the  Ifational  Banking  Law.  Eimball,  the  then  owner* 
of  the  claims  against  the  bank,  could  not  have  acquired  any  prefer^ 
ence  over  its  other  general  creditors  in  respect  to  the  moneys 
thus  received  by  it  on  account  of  the  payment  of  the  note  against 
the  defendants.  Their  failure  to  pay  it  when  duo  ought  not: 
to  place  them  in  any  better  position  than  they  would  have  occu- 
pied had  they  faithfully  discharged  their  own  obligation  at  ma- 
turity, according  to  its  terms.  It  would  be  a  strange  principle  in^ 
equity  which  would  enable  a  party  to  derive  an  advantage  fronu 
bis  own  delinquency  which  he  could  not  otherwise  have  enjoyedL 
"When  the  receiver  was  appointed,  Kimball  was  the  sole  owner  of 
the  three  notes  against  the  bank,  which  are  now  sought  to  be  uged 
as  an  equitable  off-set  to  its  claim  against  the  defendants.  This. 
claim  was  overdue.  It  was  a  joint  one  in  favor  of  the  bank  against. 
lK>th  defendants.    It  had  no  connection  with  the  notes  then  belong-- 
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ing  to  Kimball,  having  originated  in  an  entirely  separate  and  dis- 
tinct transaction.  These  notes  were  joint  demands  against  the  bank 
;and  Tidd  &  Fales,  and  not  yet  due.  The  respectiye  claims  being 
ihas  wholly  independent  of  each  other,  and  between  different  par- 
ities, they  do  not  occupy  the  position  of  mutual  demands  between 
ilie  same  parties,  originating  in  a  mutual  credit,  and  there  was 
iolearly  no  connection  between  them  upon  which,  under  any  circnm- 
;^tances,  a  court  of  equity  could  act  4or  the  purpose  of  com{)elling 
:an  equitable  off-set,  or  that  would  justify  the  application  of  any 
other  rules  in  respect  to  the  matter  of  set-off  than  those  recognized 
at  law.  2  Story*8.Eq.  Jur.,  §§  14-34  ei  seq.  ;  Birdsall  v.  FiO^,  17 
ICinn.  100 ;  Greene  y.  Darling^  5  Mason,  201. 

The  mere  fact  that  the  bank  and  Tidd  &  Fales  became  insolyent 
4if ter  giving  their  joint  notes  to  Kimball  could  not  operate  to  change 
4he  character  or  terms  of  these  obligations,  or  hasten  their  maturity. 
Hence,  if  the  due  note  sued  on  was  the  individual  obligation  of 
Simball,  this  circumstance  of  insolvency  alone  would  furnish  no 
suitable  ground  for  postponing  its  payment  till  the  maturity  of  hie 
tiotes  against  the  bank,  or  for  compelling  an  application  of  the  for- 
:iner  upon  the  latter  in  the  way  of  set-off.  Bradley  v.  Angd,  3  N. 
IT.  475.  But  in  this  case,  the  note  due  the  bank  was  not  the  indi- 
Tidual  note  of  Kimball,  but  the  joint  note  of  both  defendants,  and 
•certainly  he  had  no  right,  when  the  receiver  was  appointed,  to  in- 
4iist  upon  a  suspension  of  the  payment  of  such  obligation,  becaaae 
he  had  individual  claims  against  the  bank  and  others,  payable  at  a 
future  day. 

For  these  reasons,  the  demurrer  to  the  answer  was  properly  over* 

xaled,  and  the  order  appealed  from  is  affirmed. 

Order  offirmML 


O'Bbiek  v.  City  op  St.  Paul. 

CB6  Minn.  888.) 

Munieipal  earportUion  — >  liability  for  injurif  hp  wrfnM  water. 

«  municipal  corporation,  in  improviag  its  streets,  aocamalates  sorfaoe  mt— 
tarns  it  in  new  and  destr active  carrents  upon  tho  lands  of  a4)o^^i^ 
n,  it  is  liable  in  damages.* 


*5e0  Lvnch  y.  Mayor  (76  N.  Y.  00),  88  Am.  Bep. 881. 
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ACTION  for  injury  by  surface  water.     The  opinion  states  tha 
case.    The  defendant  had  judgment  below. 

James  B.  Bealsy  for  appellant. 

Wm.  P.  Murray^  for  respoudenty  cited  Dill,  on  Mun.  Corp.,  §§ 
797-800 ;  Bawhby  y.  Speer,  2  Vroom  (N.  J.),  351 ;  Flagg  t.  Wot- 
eesier,  13  Gray,  601 ;  Totanof  Union  v.  Durhes^  9  Vroom  (N.  J.), 
21 ;  Turner  t.  Inhabitants  of  Dartmouthy  13  Allen,  291 ;  Hoyt  v. 
City  of  Hudson,  27  Wis.  656  ;  Bailey  v.  Mayor  of  New  York,  3 
Hill,  631 ;  Hatch  v.  Vermont  Central  R.  Co.,  26  Vt.  67 ;  Wilson  v. 
Mayor  of  New  York,  1  Den.  695  ;  Jft7fe  v.  Brooklyn,  32  N.  Y. 
489. 

61LFILLAK,  0.  J.  Appeal  from  an  order  sustaining  a  general 
demurrer  to  the  complaint  The  substance  of  the  complaint  is: 
That  the  city  established  the  grade  of,  opened,  graded  and  improved 
Hoffman  ayenue,  a  public. street  in  the  city,  extending  along  and 
npon  the  side  of  a  high  bluff,  known  as  Dayton's  bluff.  Conway 
street,  another  public  street,  intersects  Hoffman  avenue  nearly  at 
right  angles,  and  extends  down  the  face  of  the  bluff.  Down  the 
fiice  or  surface  of  this  bluff  a  large  amount  of  water,  from  a  great 
extent  of  country  beyond  it,  drains,  at  the  time  of  every  consider* 
able  fall  of  rain,  and  before  Hoffman  avenue  was  graded,  reached 
the  flat  below  by  means  of  many  natural  channels  or  depressions 
in  the  face  of  the  bluff,  without  flowing  upon  plaintiff's  lots,  which 
lie  down  the  bluff,  about  flf ty  feet  below  the  grade  of  the  avenue. 
Tho  grading  and  improving  of  the  avenue  interfered  with  the 
natural  flow  of  the  water  falling  in  rains,  upon,  back  of  and  be* 
yond  the  bluff,  diverted  it  from  its  natural  channels,  and  caused  it 
to  flow  along  the  avenue  from  both  directions  to  its  intersection 
with  Oonway  street,  and  to  collect  at  that  point  in  great  and  dan- 
gerous quantities,  so  as  to  flow  with  great  violence  over  the  grade 
of  the  avenue  upon  the  lots  below.  The  city  (negligently,  as  is 
allied)  failed  to  care  for,  or  carry  away,  or  provide  any  means  for 
carrying  away,  tho  water  accumulating  at  that  point  in  times  of 
rain.  On  two  specified  occasions,  great  and  dangerous  quantities 
of  water,  which  had  fallen  in  showers,  collected,  by  reason  of  the 
grade  of  the  avenue>  at  its  intersection  with  Conway  street,  and 
was  discharged  from  the  avenue  upon  lots  abutting  thereon,  and 
<»ver  said  lots  upon  the  lots  of  plaintiff,  doing  great  damage. 
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There  is^  in  the  complaint,  a  general  allegation  that  in  all  re- 
spects the  grading  and  improving  of  the  avenne  was  negligently 
and  improperly  done,  and  that  the  city  negligently  and  wrongf ally 
failed  to  keep  the  ayenue  open  and  in  good  repair,  and  free  from 
obstructions  and  nuisances*  as  it  is  bound  by  its  charter.  Bat  it 
is  not  alleged  in  what  particulars  (aside  from  so  establishing  tbe 
grade,  and  grading,  as  to  accumulate  surface  water,  and  failing  to 
make  proyisions  for  preventing  the  accumulated  water  flowing  upon 
and  injuring  private  property),  the  grading  wa&  negligently  or  im* 
properly  done ;  and  those  indefinite  allegations  are  not  saffioient 
to  raise  any  material  issue. 

The  only  point  presented  by  the  complaint  is  as  to  the  right  of 
a  municipal  corporation  to  so  grade  or  improve  its  streets  as  to  ool- 
leet  surface  waters  in  large  and  dangerous  quantities,  and  permit 
them  to  discharge  upon  lots  of  private  owners,  injuring  or  destroy- 
ing  them,  without  making  compensation.  The  question  has  never 
before  been  presented  to  this  court  (ySrien  v.  Ciijf  of  8L  Pamk 
18  Minn.  176,  was  a  case  of  unlawful  interference  with  a  natural 
water-oourse,  and  all  the  decisions  bold  that  for  such  an  interfere 
ence  a  municipal  corporation  is  liable  to  the  same  extent  as  a  pri* 
vate  person.  Koh$  v.  City  of  Minneapolis^  2%  Minn.  159,  was  not  a 
case  of  water  collected  and  discharged  upon  private  property,  bj 
grading  or  improving  a  street,  but  of  water  discharged  upon  one 
lot,  for  the  purpose  of  relieving  another.  In  Lee  v.  City  of  Mtn- 
neapoliSf  22  Minn.  13,  there  was  no  accumulating  of  surfaoe-water^ 
but,  as  a  consequence  of  raising  the  grade  of  a  street,  the  rain* 
water  falling  upon  it  spread  into  the  lot  of  the  plaintiff ;  and  ia 
Alden  v.  City  of  Minneapolis,  24  Minn.  254*  the  street  grades  did 
not  turn  upon  the  plaintiff's  premises  any  greater  quantity  of  water 
than  in  the  natural  condition  of  the  surface  would  have  settled 
there ;  and  the  only  question  was,  whether  a  municipal  corpora* 
tion  is  liable  for  neglecting  to  construct  sufficient  sewers  and  guU 
ters,  where  the  necessity  for  them  is  not  created  by  the  act  of  the 
corporation.  In  the  first  of  these  two  cases,  the  court  held  the 
corporation  liable ;  in  the  last  two,  not  liable.  There  are  many 
cases,  of  which  a  leading  one  is  Itaddiff  v.  Mayor  of  Brooklyn,  4 
N.  Y.  195,  to  the  effect  that  for  consequential  damages  to  private 
property,  caused  by  grading  streets  within  the  authority  conferred 
on  a  municipal  corporation,  there  is  no  remedy  to  the  owner,  un« 
less  one  is  given  by  statute ;  and  some  cases,  following  the  one 
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cited,  have  applied  the  principle  where  the  damages  were  not 
merely  coDsequentialy  but  direct  and  immediate.  Other  decisions 
attribute  to  a  municipal  corporation,  in  the  control  and  improve- 
ment of  streets  for  public  use,  the  same  rights  and  power  as  a  pri- 
vate owner  has  over  his  own  land,  subject  to  the  same  liabilities  ; 
and  hold  that  the  corporation  will  be  liable  for  damages  caused  to 
private  property  by  grading  streets,  when  a  private  owner  of  the 
soil  over  which  the  streets  are  laid  would  be  liable  if  improving  it 
for  hia  own  use  ;  and  that  the  right  to  cause  damage  beyond  that 
which  a  private  owner  may  canse  without  liability  must  be  acquired 
throagh  the  right  of  eminent  domain.  Jfevins  v.  Peoria^  41  111. 
502 ;  Aurwra  v.  OilUtt,  56  id.  132  ;  Same  v.  Rsed,  57  id.  29  ^  s.  c, 
11  Am.  Hep.  1;  Rhodss  v.  Ckvelandy  10  Ohio,  159;  MeCombs 
T.  Abnmy  15  id.  474 ;  Flagg  v.  Worcester,  13  Oray,  601 ;  PMigrew 
T.  EwmsviUe,  25  Wis.  223  ;  a.  0.,  3  Am.  Rep.  50  ;  Hoyt  v.  City  of 
Hudson,  27  Wis.  656.  The  principle  of  this  latter  dass  of  cases 
we  deem  to  be  most  sound,  as  it  is  most  in  accordance  with  justice 
and  with  the  protection  to  private  rights  against  encroachment  by 
the  public,  which  the  Oonstitntion  aims  to  give. 

The  right  of  the  corporation  to  establish  such  a  grade  for  a  street^ 
and  to  improve  it  as  the  public  interest  may  require,  is  consistent 
with  this  rule.  For  a  private  owner,  in  improving  his  land,  may 
raise  or  lower  its  surface,  although  coterminojis  lands  may  be 
thereby  rendered  less  desirable.  And  if  the  grade  established  for  a 
street  make  access  to  an  abutting  lot  less  convenient  than  before, 
still  the  owner  has  no  legal  cause  of  complaint,  for  he  has  no  right 
to  a  use  of  the  street  inconsistent  with  the  public  use  ;  his  rights 
in  it,  both  for  passage  and  access,  are  subject  to  the  public  right,. 
and  to  the  power  of  tho  proper  authorities  to  make  it  fit  and  con^ 
Tenient  for  public  use. 

As  to  what  may  be  done  by  coterminous  owners  as  affecting  sur* 
face  water,  tho  decisions  of  the  courts  in  the  different  States  are 
conflicting.  Some  of  them  admit  the  doctrine  of  servitudes  as  it 
exists  in  the  civil  law,  holding  that  an  owner  has  no  right  to  inter* 
fere  with  the  flow  of  such  water  so  as  to  injuriously  affect  other 
lands ;  that  he  is  bound  to  permit  it  to  flow  as  it  would  from  the 
natural  formation  of  the  surface,  either  from  his  upon  adjoining  land, 
or  from  adjoining  land  upon  his,  neither  obstructing,  increasing  nor 
diminishing  it,  norchanging  its  course;  and  that  his  right  to  improve 
land  is  controlled  by  his  obligation.  Others  assert  the  absolute 
Vol.  XXXm  — 60 
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dominioQof  an  owner  over  his  land,  and  the  right  to  do  with  it  whafc 
he  pleases.  It  is  a  maxim  of  the  common  law  that  the  owner  of  the 
soil  owns  not  onlj  the  surface,  bat  all  above  and  all  below  it  In  a 
natural  water-course,  there  is  a  right  of  property  iu  all  the  owners 
through  whose  land  it  flows^  and  the  right  of  each  owner  is  qnali« 
fied,  being  morelj  the  right  to  use  its  water  in  the  customary  way, 
AS  it  flows  over  his  land.  Surface  water,  however,  is  of  too  casual 
and  fugitive  a  nature  to  be,  at  the  common  law,  the  subject  of 
property  rights,  except  that  while  actually  on  one's  land,  and 
in  his  possession,  as  it  were,  he  may  generally  do  with  it  what 
he  will.  It  has  been  called  a  common  enemy,  wliich  each  owner 
may  get  rid  of  as  best  he  may  ;  and  some  cases,  and  not  a 
few  indeed,  maintain  the  owner's  right  to  adopt  any  means  he 
may  choose  to  prevent  it  coming  on  his  land,  or  to  turn  it  o£F  from 
his  land,  without  regard  to  the  consequences  which  may  ensue  to 
others.  These  cases  are  founded  on  an  owner's  assumed  right  to  do 
absolutely  what  he  will  with  his  own.  This  right,  however,  is  some* 
what  restricted  by  the  maxim  that  a  man  must  so  use  his  own  as 
not  unnecessarily  to  do  injury  to  another — a  maxim  which  grows 
out  of  the  necessities  of  society,  and  without  which  society  would  be 
hardly  possible.  A  man's  right  to  use  his  property  is  restricted,  for 
instance,  to  the  manner  in  which  such  property  is  ordinarily  used 
{RadcUff  V.  Mayor  of  Brooklyn,  4  N.  Y.  195)  ;  and  it  must  be  ap- 
parent that  a  man  may  do  many  things  with  his  land  m  the  coan- 
try,  which  he  could  not  be  permitted  to  do  m  a  crowded  city.  An 
owner  may  improve  his  land  for. the  purpose  for  whioh  such  land  is 
ordinarily  used,  and  may  do  what  is  necessary  for  that  purpose.  Ho 
may  build  upon  it,  raise  or  lower  its  surface,  even  though  the  effeefc 
may  be  to  prevent  surface  water,  which  before  flowed  upon  it,  firom 
coming  upon  it,  or  to  draw  from  adjoining  land  surface  water  which 
would  otherwise  remain  there,  or  to  shed  surface  water  over  a  land 
on  which  it  would  not  otherwise  go.  Rawstrom  v.  Taylor^  11  Exch. 
369;  Bentz  v.  Armstrong,  8  W.  &  S.  40 ;  OoodaU  v.  TutlU,  29  N.  Y. 
459 ;  Frazier  v.  Brown,  12  Ohio  St.  294 ;  Gannon  v.  Hargadon,  10 
Allen,  106. 

His  right  to  adopt  such  means  of  improvement,  by  building, 
ditching,  or  otherwise,  as  to  accumulate  the  water,,  and  discharge 
it  in  large  and  destructive  quantities  directly  upon  adjoining  land^ 
IS  perhaps  more  questionable.  The  spread  and  diffusion  of  the 
water  over  the  coterminous  land  is  a  necessary  consequence  of  im« 
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provement,  where  raising  the  surface  is  necessary  for  that  purpose, 
and  the  injury  caused  is  ordinarily  slight ;  while  discharging  the 
water  in  torrents  is  seldom  unavoidable,  and  usually  the  result  of 
caprice  and  whim  on  the  part  of  the  owner  improving,  and  likely 
to  be  attended  with  serious  consequences.  Although  we  are  not 
prepared  to  say  that  in  no  case  can  an  owner  lawfully  improve  his 
own  land  in  such  a  way  as  to  cause  the  surface  waters  to  flow  off  in 
streams  a  pon  the  land  of  another,  we  do  not  hesitate  to  say  that  he 
may  not  *bum  the  water  in  destructive  currents  upon  the  adjoining 
land,  unless  it  be  necessary  to  the  proper  improvement  and  enjoy« 
ment  of  his  own  land.  Nevins  v.  Peoria,  41  111.  502 ;  Aurora  v. 
OiOeU,  56  id.  132  ;  Aurora  v.  Reedy  57  id.  29 ;  8.  o.,  11  Am.  Rep. 
1 ;  Peiiigrew  v.  Evansville,  25  Wis.  223  ;  s.  c,  3  Am.  Rep.  50 ; 
ffojfi  v.  HudsoHy  27  Wis.  656  ;  Livingston  v.  Macdonald^  21  Iowa, 
160  ;  Indianapolis  v.  Lawyery  38  Ind.  348  ;  Rhodes  v.  Cfleveland,  10 
Ohio,  159. 

From  the  complaint  there  does  not  appear  any  necessity,  in  grad- 
ing the  avenue,  to  collect  the  water  at  the  point  indicated,  nor  any 
diflBculty  in  conducting  it  off  without  injury  to  private  property,  if 
it  was  desirable  to  so  grade  the  avenue  as  to  accumulate  the  water 
there.  Having  accumulated  the  water  there,  it  was  the  duty  of  the 
city  to  take  care  of  it — certainly,  if  reasonably  practicable — and 
prevent  it  injaiing  others.    Bymss  t.  Obhoes,  67  N.  Y.  204 

Order  reversed 


[]f  THB 


SUPREME    COirRT 


or 


MLSSOURL 


Obivfith  y.  Towklbt. 

(a»Mo  18.) 

hJk  AOmlnistrator  sold  lands  of  his  intestate  to  B,  both  anpposlng  the  fee 
conveyed,  whereas  only  an  equity  of  redemption  passed.    HM^  that  eqoltj 
would  relieve  the  purchaser.* 


B 


ILL  for  foreclosure,  etc.     The  opinion  states  the  facts.    Tke 
complainant  had  a  decee  below. 


Ewing,  Smith  dk  Pape,  for  appellant 

Lay  d  Belch,  for  respondent 

SHERWOODy  0.  J.  In  1864  one  Lewis  Welton  oorrowed  of  Krs. 
Peninah  Towniej,  as  representative  of  the  estate  of  her  hnsband^ 
John  M.  Townlej,  deceased,  $4,600,  giving  a  note  therefoi,  and 
secnring  the  note  by  a  deed  of  trust  on  certain  land,  E.  W.  Town* 

ley  being  the  trustee.    Welton  died  without  having  paid  any  poi^ 

^'  '  11 1     ■  ^ 

*  See  note,  15  Am.  Rep.  If  1 
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tion  of  either  principal  or  interest  of  the  note.  His  estate  was 
administered  by  one  Jesse  Welton,  in  1866,  who  e«me  to  K.  W. 
Townlej,  the  tmstee  and  agent  for  his  mother,  and  induced  him  to 
haye  the  note  allowed  against  the  estate,  saying  that  if  he  would  do 
this,  he,  the  administrator,  would  have  the  court  make  an  order  for 
the  sale  of  the  land,  when  it  would  bring  much  more  than  if  sold 
tmder  the  deed  of  trust  alone. 

After  this  claim  was  allowed,  as  well  as  some  others  of  minor 
importance,  the  ad mmstrator  procured  an  order  of  sale  for  the  pay- 
ment of  debts  as  he  had  promised,  and  the  sale  took  place.  Town- 
ley,  as  the  agent  for  his  mother,  becoming  the  purchaser  of  the  land 
mentioned  in  the  deed  of  trust,  for  the  sum  of  $6,000; -purohasmg 
on  the  faith  of  the  public  statements  and  representations  of  the 
administrator  at  the  sale  (who  acted  as  auctioneer,  and  also  bid 
against  him,  and  asked  him  to  bid  on  the  land),  that  he  would 
'^sell  a  clear  titled'  that  the  Icmd  would  be  free  from  incumbrance; 
that  he  would  pay  Mrs.  Townley's  note.  McOord,  attorney  for  the 
estate  of  Welton,  also  told  Townley,  who  made  inquiries  of  him  at 
the  time  of  the  sale  respecting  the  title,  that  the  title  would  be  all 
right,  and  to  ^'go  on  and  purchase." 

The  testimony  is  without  rebuttal,  and  conclusiTe  as  to  these  state- 
ments of  the  administrator.  There  is  also  uncontradicted  testimony 
to  the  effect  that  Welton,  just  when  the  land  was  knocked  off,  stated 
^  that  the  land  had  brought  barely  enough  to  pay  off  the  mortgage 
of  Mrs.  Townley,  and  the  expenses."  There  is  also  similar  testi- 
mony to  the  effect  that  when  inquiry  was  made,  immediately 
after  the  land  was  stricken  off,  the  reply  was  made,  either  by 
Welton,  McCord  or  Townley,  that  the  last  named  **  had  got  the 
land  to  satisfy  the  mortgage."  Six  thousand  dollars  was  all  the 
land,  in  absolute  fee,  was  worth. 

There  was  nothing  in  the  proceedings  in  any  manner  referring 
to  the  deed  of  trust.  The  order  of  sale,  howerer,  though  in  usual 
form  m  other  respects,  requires  the  sale  of  **  all  the  right,  title  and 
interest  of  the  said  Lewis  Welton,"  in  the  land  mentioned  in  the 
order.  But  the  petition  for  the  sale,  the  order  of  publication,  the 
certificate  of  appraisement,  the  report,  the  order  approying  it,  and 
the  deed,  are  in  the  customary  form  where  the  land  is  sold  for  the 
payment  of  ordinary  debts,  and  give  not  the  remotest  indication 
that  any  thing  less  than  the  fee  was  sold,  or  intended  to  be  sold. 
In  addition  to  that,  and  confirmatory  of  the  indioationa  borne  by 
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the  probate  files  and  records,  one  of  the  county  justices  stated  that 
some  objections  were  raised  to  the  approval  of  the  report ;  that  the 
appraisers  were  sent  for,  who  **  stated  that  they  had  appraised  the 
whole  Talue  of  the  land,  without  reference  to  the  mortgage ; "  and 
it  was  upon  this  understanding,  i.  e.,  that  the  whole  title  was  ap- 
praised and  sold,  that  the  county  court  approved  the  sale.  Upon 
this  approval,  and  the  delivery  of  the  deed,  Townley  delivered 
Welton's  note,  then  amounting  with  accrued  interest  to  some 
$5,040,  to  the  administrator,  paid  in  money  the  difference  between 
the  note  and  his  bid,  and  acknowledged  satisfaction  on  the  record 
of  the  deed  of  trust 

Welton's  administrator  died,  and  his  administrator,  Jacob  Hull, 
administered  upon  the  estate  of  the  deceased  administrator,  made  a 
settlement  of  the  estate  of  Lewis  Welton,  and  that  estate  is  now  free 
from  debt.  The  present  proceeding,  instituted  by  the  public  ad- 
ministrator of  Osage  coun^,  as  administrator  de  bonis  non  of  Lewia 
Welton's  estate,  has  for  its  object  the  cancellation  of  the  entry  of 
satisfaction  on  the  record,  the  substitution  of  the  public  adminia- 
trator  to  the  rights  formerly  possessed  by  Mrs.  Townley  as  creditor 
of  the  estate,  and  that  the  deed  of  trust  be  foreclosed.  The  pnyer 
of  the  petition  was  granted,  and  a  decree  as  prayed  for  entered,  the 
debt  then  amounted  to  over  $10,000.  We  are  now  asked  to  give 
our  sanction  to  this  decree;  the  plaintiff  claiming  in  support  of  it, 
that  only  the  equity  of  redemption  passed  by  reason  of  the  probate 
sale  ;  that  if  any  mistake  has  occurred  it  was  a  mistake  of  law  ;  a 
mistake  of  such  a  fatal  character  that  equity,  with  all  its  beneficent 
and  healing  powers,  possesses  no  ability  to  redress. 

It  must  be  confessed  that  this  position  is  in  accordance  with  the 
general  and  very  salutary  rule,  and  the  only  inquiry  to  which 
must  address  ourselves  is  whether  the  circumstances  of  this 
are  such  as*will,  in   the  present  instance,  prevent  that  rigid  rale 
from  having  its  customary  sway.    In  the  Bank  v.  Daniel^  12  Pet. 
32,  it  was  said,  quoting  tTom.Muni^Ji  Bousmaniere,!  Pet  15, 
**  whatevec  exceptions  there  may  be  to  this  rule,  they  are  not  only 
few  in  number,  but  they  will  be  found  to  have  something  peculiar 
in  their  character."    The  brief  limits  of  an  opinion  will  not  admit 
of  detailed  examination  of  the  numerous  and  often  conflicting 
authorities  respecting  the  extent  to  which  courts  of  equity  proceed 
in  relieving  against  mistakes  of  law.     If,  however,  the  principle  to 
be  deduced  from  the  great  current  of  authority  on  this  vexed  qnea- 
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lion  is  correoUj  annoanced  in  the  case  just  cited,  then  the  inqairj 
must  be,  are  there  in  the  present  instance  such  ingredients  as  en- 
title it  to  be  placed  in  the  narrow  and  infrequent  list  of  exceptions 
to  a  generally  prevalent  rule  ?  We  cannot  doubt  that  Townlej 
acted,  when  making  the  purchase  at  the  administrator's  sale,  under 
the  confident  belief  that  he  was  purchasing  '^  a  clear  title,"  or  title 
in  fee ;  nor  can  we  doubt  that  under  this  belief,  he  paid  the  differ- 
ence between  the  amount  of  the  note  and  tho  bid,  surrendered  that 
note  and  acknowledged  satisfaction  of  the  deed  of  trust  And  it  ib 
equally  beyond  question  that  he  was  led  to  this  course  by  the  prom- 
ises and  assurances  of  the  representatiye  of  the  estate,  Welton,  who^ 
doubtless,  as  evinced  by  his  contemporaneous  declarations,  sup- 
posed he  was  selling  the  land  in  fee  simple  absolute.  If  this  waa 
the  belief  of  both  parties,  then  it  follows  that  if  Townley  did  not 
by  hia  purchase  procure  the  fee  as  he  intended,  and  as  Welton  in- 
tended he  should,  then  it  is  a  case  of  mutual  mistake,  one  of  so 
fundamental  a  character  as  appeals  very  strongly  for  equitable  in- 
terposition. If,  on  the  other  hand,  Welton  was  actuated  by  no 
bonest  purpose  in  the  course  which  he  pursued*  and  the  representa- 
tions which  he  made,  then  the  contract  of  sale  was  tainted  with 
such  fraud  as  to  utterly  vitiate  its  validity.  But  whether  tl^e  con- 
tract was  the  result  of  mistake  or  fraud,  in  either  event  an  un- 
conscionable advantage  has  been  obtained  by  selling  a  barren  and 
worthless  equity  of  redemption,  which  the  purchaser  did  no/ intend 
to  buy,  for  the  full  price  of  a  title  in  fee,  which  tho  buyer  did  in- 
tend to  buy,  and  which  the  administrator,  if  honest,  did  intend  to 
sell  him. 

These  are  circumstances  of  such  peculiar  character,  as  ought,  it 
geems,  to  go  far  toward  mitigating  the  rigor  of  the  general  rule. 
In  short,  this  case  may  be  said  to  rest,  as  Mr.  Justice  Story  ob- 
serves of  another  (1  Story's  Eq.  Jur.,  §  118),  upon  **  mixed  con- 
siderations "  and  not  exclusively  upon  mere  mistake  or  ignorance 
of  the  law.  Where  there  was  a  mutual  mistake  of  parties  as  to  the 
interest  of  the  vendor  in  the  land  sold,  the  Court  of  Appeals  of 
Virginia  held  that  the  sale  should  be  set  aside.  Irick  v.  FuUon*s 
JSxr8,f  3  Oratt.  193.  And  this,  notwithstanding  tho  whole  mattei 
arose  from  a  mutual  misconstruction  of  a  deed  and  a  will,  and  equita* 
ble  relief  was  asked  solely  on  the  ground  that  the  vendor  and  the  ven- 
dee both  believed  that  tiie  former  only  had  an  undivided  interest  in 
the  land  sold,  when  in  truth  she  possessed  the  fee.  Chief  Justice  Red- 
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FIELD,  in  his  recent  edition  of  Story's  Equity  Jurisprudence  (toL  1,  § 
138),  remarks:  '^  That  where  the  mistake  is  of  so  fundamental  a  char* 
acter  that  the  minds  of  the  parties  have  never,  in  fact,  met;  or  where 
an  unconscionable  advantage  has  been  gained,  by  mere  mistake  or 
misapprehension,  and  there  was  no  gross  negligence  on  the  part  of 
the  plaintiff,  *  *  equity  will  interfere,  in  its  discretion,  in  order 
to  prevent  intolerable  injustice.  This  we  believe  to  be  the  clearly 
defined  and  well  established  rule  upon  the  subject,  in  courts  of 
equity,  both  in  England  and  America."  Lord  Chancellor  Thub- 
Low,  in  Calverly  t.  Williams,  1  Ves.  210,  says  :  ''  No  doubt^  if  one 
party  thought  he  bad  purchased  boria  fide,  and  the  other  party 
thought  he  had  not  sold,  that  is  a  ground  to  set  aside  the  contract, 
that  neither  party  may  be  damaged ;  beoanse  it  is  impossible  to  say 
one  shall  be  forced  to  give  that  prioe  for  part  only  which  he  in- 
tended to  give  for  the  whole,  or  that  ihe  other  shall  be  obliged  to 
sell  the  whole  for  what  he  intended  to  be  the  prioe  of  part  only. 
Upon  the  other  hand,  if  both  understood  the  whole  was  to  be  con- 
veyed  it  must  be  conveyed/^  A  similar  ruling  was  made  in 
Brown  v.  Lamphear,  35  Vt.  252,  where  a  vendor  conveyed  a  lot 
of  land  on  which  was  a  spring,  from  which  he,  by  means  of 
an  aqueduct,  supplied  his  premises  with  water,  the  aqueduct  being  of 
greater  value  than  the  price  paid  for  the  land.  The  vendor  did  not 
intend  to  part  with  the  right  to  use  the  water  from  the  spring,  but 
by  mistake  his  deed  to  the  vendee  contained  no  reservation  of  soch 
right,  the  latter  being  in  ignorance  at  the  time  of  his  purchase  of 
the  existence  of  the  spring.  And  it  was  held  upon  bill  brought, 
that  the  vendor  was  entitled  either  to  a  conveyance  from  the  vendee 
of  the  right  to  use  the  aqueduct,  or  to  a  re-conveyance  of  the  land 
on  re-payment  of  the  price  thereof,  the  vendee  to  have  his  election 
us  to  which  of  these  modes  of  relief  the  vendor  should  have,  the 
court,  among  other  things,  remarking:  ''  The  defendant  takes  by 
the  conveyance  a  valae  which  he  did  not  purchase,  and  the  case 
presents  such  elements  of  mistake  and  surprise  as  afford  a  solid 
ground  for  relief."  Mr.  Justice  Story  says  :  "  Cases  of  surpnae, 
mixed  up  with  a  mistake  of  law,  stand  upon  a  ground  peculiar  to 
themselves,  and  independent  of  the  general  doctrine.  *  * 
When  the  surprise  is  mutual,  there  is  of  course  a  still  stronger 
ground  to  interfere ;  for  neither  party  has  intended  what  has  been 
done.  They  have  misunderstood  the  effect  of  their  own  agree* 
ments  or  acts,  or  have  pre-supposed  some  facts  or  rights  existing^ 
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the  basis  of  their  proceedings,  which  iu  truth  did  not  exist* 
Contracts  made  in  mutual  error,  under  circumstances  material  to 
their  character  and  consequences,  seem  upon  general  principles 
ioYalid — nan  vxdentur,  qui  errani,  consentire,  is  a  rule  of  the  civil 
law,  and  it  is  fonnded  in  common  sense  and  common  justice.''  1 
Story's  Eq.  Jur.,  §  134.  It  was  decided  in  CliampUn  v.  Lay  tin,  1 
fidw.  Ch.  467«  that  a  contract  entered  into  under  a  mutual  miscon- 
ception of  legal  rights,  amounting  to  a  mistake  of  law  in  the  con* 
tracting  parties,  is  as  liable  to  be  rescinded  as  one  founded  in  a 
mistake  of  fact  In  his  opinion  in  that  case,  the  yice-chancellor 
aaja  :  ''If  both  parties  should  be  ignorant  of  a  matter  of  law,  and 
should  enter  in  to  a  contract  for  particular  object,  the  result  whereof 
would  by  law  be  different  from  what  they  mutually  intended,  here 
on  account  of  the  surprise  or  immediate  result  of  the  mistake  of 
both,  there  can  be  no  good  reason  why  the  court  should  not  inter- 
fere in  order  to  prevent  the  enforcement  of  the  contract  and  relieve 
from  the  unexpected  consequences  of  it.  To  refuse  would  be  to 
permit  one  party  to  take  an  unconscientious  advantage  of  the  other, 
and  to  derive  a  benefit  from  the  contract  which  neither  of  them 
intended  it  should  produce." 

The  lord  chancellor  says,  in  Stapylton  v.  Scott^  13  Yes.  425  : 
^I  admit,  where  the  contract  has  proceeded  upon  the  mistake  of 
ix>th  parties,  that  avoids  the  contract  at  law  as  well  as  here."  And 
an  agreement  was  decreed  to  bo  given  up  upon  the  ground  of  sur- 
prise, neither  party  understanding  the  effect  of  it.  Wittan  v. 
ITfTZffn,  16  id.  82.  This  exception  to  the  rule  is  recognized  in  the 
ease  of  Huni  v.  Rausmafiier,  8  Wheat  174,  Marshall,  0.  J.  say- 
ing :  ''  We  find  no  case  which  wo  think  precisely  in  point,  and  are 
"Unwilling,  where  the  effect  of  the  instruments  is  acknowledged  to 
haTe  been  entirely  misunderstood  by  both  parties,  to  say  that  a 
court  of  equity  is  incapable  of  affording  relief."  So,  also,  in  T^son 
T.  Tyson,  31  Md.  134,  on  the  ground  of  mistake  and  surprise,  a 
deed,  resettling  trust,  which  was  signed  without  having  been  read, 
iras  corrected.  The  case  of  Evans  v.  Lletoellin,  1  Cox,  333,  is  excln- 
irirely  put  in  the  decree  upon  the  ground  of  surprise,  "the  convey- 
ance having  been  obtained  and  executed  improvidently,"  without 
time  for  proper  reflection.  In  King  v.  Doolittle^  1  Head  (Tenn.), 
77,  it  was  hold  that  where  the  mistake  was  one  both  of  law  and  fact, 
though  the  latter  is  the  result  of  the  former,  relief  will  be  granted, 
when  justice  and  equity  require  it.     And  the  court  there  said:  **  If 
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a  contract  is  entered  into  in  good  faith,  bj  which  it  is  mutually 
understood,  that  for  an  adequate  consideration,  the  one  party  shall 
part  with  and  the  other  acquire  a  valid  title  to  property,  and  it 
turn  out  that  at  the  time  of  the  contract,  by  the  operation  of  some 
settled  principle  of  law,  of  which  they  were  alike  ignorant,  the  sap- 
posed  title  was  wholly  valueless,  or  did  not  exist  in  legal  con  tern* 
plation  ;  in  such  case,  the  mistake  is  not  a  mere  mistake  at  law ; 
it  involves  in  some  measure  a  mistake  of  fact  as  well  as  of  law,  as 
the  very  idea  of  title  comprehends  as  well  matter  of  fact  as  of  law. 

*  *  *  It  is  enough  that  there  was  a  radical  defect  inherent  in 
the  subject-matter  of  the  contract,  of  which  the  parties  were 
mutually  ignorant  *  *  *  The  contract  therefore  was  not  what 
either  of  the  parties  understood  and  intended  it  should  be."  In  thai 
case  the  mutual  mistake  arose  because  of  an  omission  of  an  essen- 
tial provision  of  the  charter  of  a  bank,  the  copy  furnished  bein^ 
unintentionally  imperfect  Here,  the  mutual  mistake  occurred  be- 
cause of  the  inadvertent  insertion  of  words,  of  which  both  parties 
were  ignorant;  words  in  the  order  of  sale  at  variance  with  the  peti- 
tion for  that  order,  with  the  publication,  and  with  the  certificate 
of  appraisement.  The  parties  bargained  for  the  fee,  and  there  was, 
under  the  administration  proceedings,  no  fee  for  sale.  The  sub- 
ject-matter of  their  contract  had,  in  legal  contemplation,  no  mor& 
existence  than  if  it  had  been  a  dwelling  already  consumed  by  fire, 
or  a  messuage  already  swept  away  by  a  flood.  **  Both  parties  in- 
tended the  purchase  and  sale  of  a  subsisting  thing,  and  implied  its 
existence  as  the  basis  of  their  contract  It  constituted,  therefore, 
the  very  essence  and  condition  of  the  obligation  of  their  contracf 
1  Story's  Eq.  Jur.,  §  142. 

I  find  it  difficult  to  distinguish  the  case  of  King  v.  DooUiiley 
9upra,  from  the  present  one  in  principle ;  for  it  seems  quite  ob» 
vious  that  the  contracting  parties  in  each  instance  were  alike  igno- 
rant as  to  the  essential  features  of  the  contract  they  entered  into, 
and  of  the  mistake  committed,  by  reason  of  the  unwarranted  omis- 
sion of  words  in  the  one  case,  and  of  their  unwarranted  insertion  in 
the  other.     But  there  is  another  important  element  in  this  case 
which  should  not  pass  unnoticed.    Townley  is  induced  to  have  the 
note  allowed  against  the  estate  of  Welton ;  he  is  suddenly  called 
upon  to  bid  at  the  administration  sale ;  he  is  afraid  to  bid  foi  fear 
of  jeoparding  the  interests  confided  to  his  care ;  afraid  not  to  bid 
jCor  Tear  that  bis  non-action  will  equally  result  m  detriment  tc  th 
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interesfcs.  In  this  extremity  he  appeals  to  the  administrator^  he> 
appeals  to  the  attorney  of  the  estate,  if  the  title  on  sale  will  ber 
Talid,  and  they  both  unite  in  assurances  of  its  validity.  In  cases  of 
this  sort^  it  is  held  that  when  the  mutual  mistake  is  attributable  to» 
the  agent  of  the  adversary  seeking  to  take  advantage  of  it,  equltf 
will  relieve.  Oreen  v.  Morris  <£  Essex  R.  It:  Co.,  1  Beas.  166,  Chan- 
cellor Willi AMSOK  observing :  ^  The  mutual  mistake  is  to  be  at* 
tribiited  to  the  agent  of  the  defendants.  He  prepared  the  deed^ 
and  he  assured  the  complainant  that  it  was  correct  There  was  no 
want  of  ordinary  prudence  in  the  complainant's  relying  upon  his 
judgment  He  was  a  lawyer  by  profession,  and  it  was  natural  an^ 
becoming  that  the  complainant  should  have  confided  in  him.''  Ta< 
the  same  effect  are  Woodbury,  etc.,  Bank  v.  Charier  Oak  Ins.  Co.^ 
31  Conn.  517  ;  Longhurst  v.  Star  Ins.  Co.,  19  Iowa,  364.  In  con* 
dosion,  we  are  of  opinion  that  there  are,  in  this  case,  such  ela- 
ments  of  absence  of  consideration,  of  reliance  on  the  representa- 
tions of  the  agent  of  the  estate,  of  surprise,  mutual  mistake  and 
unconscionable  advantage,  as  should  in  equity  and  good  con- 
science take  this  case  out  of  the  general  rule,  and  forbid  our  sanc- 
tioning the  decree ;  for  should  we  approve  that  decree,  we  wouIA 
thereby,  in  effect,  declare  that  the  heirs  of  Lewis  Welton's  estato- 
should  retain  the  unconscionable  advantage  which  they  havo^ 
gained,  and  become  enriched  by  the  very  debt  of  their  ancestor. 

We  therefore,  in  order  to  do  what  the  very  right  and  justice  of 
this  case  require,  reverse  the  judgment  and  remand  the  cause,  with, 
directions  that  the  court  below  will,  at  the  option  of  the  plaintiff^ 
either  dismiss  the  petition  or  order  the  note  to  be  delivered  to  Mrs^ 
Townley,  as  well  as  the  money  paid  by  her,  together  with  interest 
thereon ;  cancel  the  entry  of  satisfaction  on  the  record  of  the  deed 
of  trust ;  order  the  relinquishment  of  whatever  rights  were  acquired 
at  the  probate  sale ;  and  then  proceed  to  foreclose  the  deed  of  trust,. 
and  in  so  doing,  adjust  the  rights  and  equities  of  the  parties  liti- 
ganty  m  the  manner  customary  where  the  mortgagee  has  been  im 
poesession.    All  concur. 

Judgment  reversed^ 
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Matter  and  tervani —  neffUffence — duty  0$  to  appUancet  —  raiU  efraOmag, 

A  brakeman  in  the  service  of  a  railway  oompanj  was  injnred  by  calcUng  hk 
foot  in  the  gaard  of  a  switch.  The  guard  was  made  of  T  rail,  the  kind  in 
general  use,  and  it  appeared  that  U  rail  would  have  been  safer,  although 
not  in  general  use.  The  brakeman  knew  the  character  of  the  rail,  and  con- 
tinued in  the  service  without  objection.  HM,  that  the  railway  company 
was  not  responsible  in  damages  * 

ACTION  for  personal  injury.    The  opinion  states  the  ease.     The 
plaintiff  had  judgment  below. 

WdU  H,  Bhdgety  for  appellant 

L*  (7.  Slavens,  for  respondent 

Henrt,  J.    Plaintiff  was  employed  as  a  brakeman  by-  defendant* 
and  in  attempting  to  uncouple  some  cars,  was  knocked  down  and 
his  foot  was  run  over  by  the  car  next  behind  him,  inflicting  an 
injury  of  so  serious  a  nature  as  to  render  amputation  of  the  leg 
above  the  knee  necessary.     He  went  between  the  cars  while  they 
were  in  motion,  removed  the  coupling  pin,  then  went  back  to  take 
out  the  link,  and  while  walking  between  said  cars  his  right  foot 
outside,  and  his  left  foot  inside  of  the  rail,  his  left  {pot  was  caught 
and  held  fast  between  the  guard-rail  and  that  of  the  main  track. 
It  was  thus  that  the  accident  occurred,  and  this  action  is  to  re* 
cover  damages  for  the  injury.    The  particular  negligence  alleged 
an  the  petition  was,  first,  that  the  guard-rail  was  unnecessary  where 
it  was  placed  ;  and  second,  that  said  guard-rail  was  constructed  of 
railroad  iron,  known  as  the  T  rail,  instead  of  a  different  kind  of 
4Bil,  which  would  have  been  as  serviceable  to  defendant  and  less 
ulangerons  to  its  employees.    The  first  ground  whs  abandoned   on 
the  trial,  and  plaintiff,  relying  on  the  second,  introduced  evidence 
tending  to  show  that  a  guard-rail  of  railroad  iron,  known  as  Until, 

•To  same  effect,  Stcinweg  ▼.  Erie  Radway  f43  N.  Y.  123).  8  Am  Rep.  6W. 
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wonld  have  been  as  serviceable  to  the  company  and  less  dangerous 
to  its  servants ;  that  owing  to  the  form  of  the  U  rail  his  foot  could 
not  have  been  caught  and  held  as  it  was  in  the  T  rail. 

Donnelly,  who  testified  for  plaintiff^  stated  that  the  T  rail  is  in 
general  use  in  this  conntry ;  that  there  are  some  17  rails  in  use  on 
the  bridge  at  Kansas  City ;  that  he  knew  of  no  other  place  where 
that  kind  of  rail  was  in  use.     Knickerbocker,  for  plaintiff,  testified 
that  he  had  had  about  twenty  years'  experience  in  the  construction;: 
of  railroads,  laying  tracks,  etc.;  that  he  worked  on  the  Illinois' 
Central  railroad  in  1854,  and  on  an  Iowa  railroad   in   1856,  and  ■ 
subsequently  on  the  Fort  Scott  and  Hannibal  &  St  Joseph  rail- 
roads; that  he  never  had  any  thing  to  do  with  any  except  the  T~^ 
rail;  never  saw  the  17  rail;  that  he  knew  nothing  of  it  but  from  the* 
works  he  studied.    The  evidence  showed  conclusively  that  the  T 
rail  is  that  generally  used,  and  that  the  XT  rail  is  but  little  used  by 
railroad  companies. 

The  plaintiff  had  been  about  six  days  in  defendant's  employment 
when  the  accident  occurred.  He  had,  before  entering  into  de- 
fendant's service,  been  engaged  three  or  four  years  on  the  Illinoia 
Central,  on  which  road  the  T  rail  was  in  use.  He  knew  there  was 
ft  switch  at  the  place  where  he  was  injured,  and  that  it  was  of  T 
rail,  and  testified  that  generally  there  were  guard-rails  where  there 
were  switches,  and  could  not  say  that  he  ever  saw  a  switch  without 
a  corresponding  guard-rail.  J.  M.  Buckley  and  Mr.  Emerson  both 
testified  to  an  experience  in  railroading  of  several  years,  on  different 
roads,  and  to  an  acquaintance  with  the  roads  running  into  Elansas 
City,  also  the  Illinois  Central,  the  Pennsylvania  Central,  the 
Lafayette  &  Indianapolis,  the  New  Albany  &  Salem  and  others,  and 
that  they  never  saw  any  other  than  the  T  rail  used  in  the  construc- 
tion of  guard-rails. 

For  the  plaintiff  the  court  instructed  the  jury  as  follows: 

1.  If  the  jury  find  from  the  evidence  in  this  cause  that  the  guard- 
rail belonging  to  and  used  by  defendant  in  operating  its  road,  and 
carrying  on  its  business  as  a  part  of  said  road  or  appurtenances, 
was,  from  the  situation  or  construction  thereof,  unsafe  for  em- 
ployees of  said  railroad  company  employed  in  operating  said  road, 
and  that  the  same,  i.  e.,  said  guard-rail,  might  have  been  so  made, 
sitnated  or  constructed  as  could  have  answered  as  well  all  the  uses 
of  said  defendant  in  operating  its  said  road,  and  at  the  same  time 
have  been  safe  for  its  employees  while  engaged  in  the  discharge  of 
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4hoir  datieSy  in  operating  said  road,  and  that  the  defendant  kne^ 
Ihis,  or  might  have  known  it  by  the  exercise  of  reasonable  care  and 
diligence,  then  the  jarj  are  instructed  that  the  defendant  is  liable 
^o  the  plaintiff  for  damages  for  any  injuries  which,  from  the  eyi- 
dence,  they  find  he  has  received  in  consequence  of  such  ansafe 
.^gaard-raily  after  such  want  of  safety  of  the  same  was  known,  or  by 
^he  exorcise  of  reasonable  care  and  diligence  might  have  been 
'known  to  the  defendant;  and  provided,  also,  they  believe  from  the 
•<«videaoe  that  plaintiff,  when  he  received  such  injuries,  was  exercis- 
ing ^ordinary  care  and  diligence,  and  did  not  know  of  such  unsafety 
4>f  Buch  guard-rail. 

'2.  If  the  jury  find  from  the  evidence  in  this  case  that  the  guard- 
Tail  used  by  the  defendant,  when  the  plaintiff  was  injured,  was, 
from  its  make  or  construction,  unsafe,  and  that  defendant  knew 
utbereof,  or  might  have  known  thereof  by  the  exercise  of  reasonable 
wcare  and  diligence,  and  that  plaintiff  was  injured  by  his  foot  being 
icanght  in  said  guard-rail,  the  jury  are  instructed  that  the  de- 
fendant is  liable  to  plaintiff  for  ajy  injuries  he  has  received  in 
consequence  of  such  defect  in  the  make  and  construction  of  said 
^ard-rail  after  it  was  known,  or  could  have  been  known  by  the 
defendant ;  if  they  further  believe  that  the  plaintiff  was  exercising 
t>rdinary  care  and  prudence  at  the  time  he  received  the  injury,  and 
<did  not  know  of  the  defect  in  said  guard-rail  in  its  make  and  con- 
struction. 

The  following,  asked  by  aefenaant,  were  refused  : 

'3.  The  plaintiff  was  bound  to  exercise  such  care  and  prudence 
ms  was  commensurate  with  the  danger  of  the  employment  in  which 
lie  was  engiigcd,  and  if  yon  believe,  that  at  the  time  of  the  happen- 
ing of  the  injuries  complained  of,  plaintiff  was  not  exercising  such 
care  and  prudence  as  was  commensurate  with  the  danger  incident 
io  his  employment,  when  by  the  exercise  of  such  care  and  prudence 
iie«ould  have  avoided  the  injury,  then  he  cannot  recover  in  this 
«ctien. 

15.  If  the  evidence  shows  that  the  defendant  used,  at  the  place 
'Where  plaintiff  was  hurt,  the  most  approved  style  or  kind  of  tracks 
4Uid  guard-rails,  and  that  the  same  were  in  general  or  universal  use 
in  this  country,  or  this  part  of  the  country,  and  that  the  same  were 
])iaced  or  located  in  the  usual  or  approved  methods  in  use  by  the 
it  constructed  and  conducted  roads  of  the  country,  then,  in  snch 
),  the  plaintiff  cannot  recover. 
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There  is  a  perplexing  confusion  and  conflict  in  the  aathoritiea 
with  regard  to  the  duty  of  a  railroad  company  to  its  employees,  in 
the  matter  of  furnishing  implements  and  machinery  for  them  to 
work  with.  In  some  of  the  cases  dangerous  and  defective  machinery 
And  implements  are  confounded.  Machinery  is  not  necessarily 
defectiye  because  dangerous.  The  most  perfect  steam  engine  re^ 
quires  skill  and  care  in  its  management,  and  is  a  dangerous  agent. 
Circular  saws,  planing  machines  and  nearly  all  machines  used  in 
wood  work  are  dangerous,  but  not  therefore  necessarily  defective. 
This  distinction  must  be  kept  in  view  in  determining  all  questions 
which  arise  in  suits  for  injuries  received  by  employees  in  using 
implements  and  machinery  furnished  them  by  the  employer. 

If  the  employer  furnish  defective  machinery  to  an  employee 
Ignorant  of  a  defect  which  was,  or  might  have  been,  known  to  the 
employer  by  the  use  of  proper  care  and  vigilance,  he  is  liable  to  the 
employee  for  any  injury  the  latter  may  sustain  in  operating  the 
machine  with  proper  care  on  his  part  This  is  all  that  was  decided 
in  Porter  Y.  Hannibal  di  St  Jo.  R.  R.  Co.y  GO  Mo.  162.  As  was 
said  by  Bacon,  J.,  Warner  v.  Erie  Ry.  Co.,  39  N.  Y.  471:  "We 
are  not  now  dealing  with  the  liability  which  a  railroad  corporation 
assames  in  respect  to  the  safety  and  security  of  passengers  trans* 
ported  on  their  road  for  a  compensation,  and  in  regard  to  whom 
they  become  absolute  insurers  against  all  defects  which  the  highest 
degree  of  vigilance  would  detect  or  provide  against  The  liability 
here,  if  there  is  any,  is  measured  by  that  lower  standard  which  all 
the  authorities  recognize  in  the  case  of  an  employee,  and  which  is 
answered  if  the  care  bestowed  accords  with  that  reasonable  skill 
and  prudence  which  men  exercise  in  the  transaction  of  their  accus« 
tomed  business  and  employments."  Letoie  v.  St  Louie  £  Iron 
Mountain  R.  R.  Co.,  59  Mo.  495 ;  s.  c,  21  Am.  Rep.  385,  is  not  in 
conflict  with  the  foregoing  views  of  the  New  York  court  in  the 
decision  of  the  question  before  the  court.  The  plaintiffs  intestate 
was  a  brakeman,  and  in  coupling  cars,  stepped  along  as  they 
moved,  partly  forward  and  partly  out  toward  the  rail,  until  he 
reached  the  rail,  when,  taking  a  step  sideways  to  get  clear  of  the 
rail,  his  right  foot  went  into  a  hole,  which  caused  him  to  fall,  and 
in  falling  his  left  foot  was  caught  by  the  wheel  of  the  car,  which 
ran  over  and  crushed  it  The  hole  had  been  dug  by  steamboat 
men  for  a  purpose  of  their  own,  and  had  with  the  knowledge  of 
other  brakemen  been  there  several  days,  and  the  attention  of  the 
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section  foreman  had  been  called  to  it.  The  evidence  tended  to 
show  that  plaintiffs  intestate  was  ignorant  of  its  existence.  The 
principal  question  in  the  case  was,  whether  the  instruction  for 
plaintiff  was  correct,  which  declared  that  defendant  was  responsi- 
ble if  the  risk  of  injury  to  the  plaintiff  was  increased  by  the  hole 
being  there,  and  it  was  allowed  to  remain  after  defendant  knew  of 
its  existence,  or  might,  by  the  exercise  of  reasonable  diligence  and 
care,  have  known  thereof,  and  if  the  injury  was  received  in  con- 
sequence of  the  hole  remaining  after  defendant  knew,  or  might 
have  known  of  its  existence.  Upon  the  hypothetical  case  thus  put 
to  the  jury,  no  doubt  could  be  entertained  of  defendant's  liability. 
The  instruction  was  proper,  and  the  court  so  held,  bat  the  principle 
controlling  that  case  is  wholly  inapplicable  to  this.  In  discnssing 
the  questions  involved  in  that  instruction,  Wagnbb,  J.,  who  de- 
livered the  opinion,  remarks:  '^  The  rule  has  long  been  established, 
and  it  is  founded  in  reason  and  justice,  that  it  is  the  duty  of  mil- 
road  companies  to  keep  their  road  and  works,  and  all  portionB 
of  the  track,  in  such  repair  and  so  watched  and  tended,  aa  to  lusore 
the  safety  of  all  who  may  lawfully  be  upon  them,  whether  passenger 
or  servants,  or  others.  They  are  bound  to  furnish  a  safe  road,  and 
sufficient  and  safe  machinery  or  cars.  The  legal  implication  ia, 
that  the  roads  will  have  and  keep  a  safe  track,  and  adopt  all  suita- 
ble instruments  and  means  with  which  to  carry  on  their  business." 
This  paragraph  of  the  opinion  is  relied  upon  by  respondent,  and 
if  it  is  to  be  taken  literally,  without  qualification,  it  furnishes  some 
support  to  the  doctrine  announced  in  plaintiff's  first  instxuction. 
What  is  meant  by  a  safe  track  is  not  very  clear.  An  absolately 
safe  track  is  one  on  which  no  accident  could  occur,  attributable  to 
the  track.  On  the  best  roads,  in  construction  and  management, 
accidents  do  occur,  and  a  strictly  safe  track  is  nowhere  to  be  fonnd. 
The  remarks  wo  have  quoted,  taken  literally,  without  qualification, 
are  disapproved. 

The  plaintiff  who  avers,  must  prove  negligence.  Is  the  fact  thai 
there  is  another  kind  of  rail,  of  which  a  guard-rail  might  be  con- 
structed which  would  be  safer  for  employees,  and  would  equally 
answer  its  purpose,  sufficient  to  render  the  company  liable  to  an 
employee  for  injury  received  by  him  in  consequence  of  the  failure 
of  the  company  to  use  that  other  kind  of  rail  ?  Is  proof  of  tliat 
fact  proof  or  any  evidence  of  negligence  on  the  part  of  the  company? 
Plaintiff's  first  instruction  declares  that  it  is.     Wharton,  in  his  Xjsw 
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of  Negligence,  section  213,  says  :  "  An  employer  is  not  required  to 
change  his  machinery  in  order  to  apply  every  new  invention,  or 
supposed  improvement  in  appliance,  and  he  may  even  have  in  use 
a  machine  or  an  appliance  for  its  operation  shown  to  be  less  safo 
than  another  in  use,  without  being  liable  to  his  servants  for  the 
non-adoption  of  the  improvement ;  provided  the  servant  be  not 
deceived  as  to  the  degree  of  danger  that  he  incurs."  Again,  in 
section  244  :  ^'  When  an  employee,  after  having  the  opportunity  of 
becoming  acquainted  with  the  risks  of  his  situation,  accepts  them, 
he  cannot  complain  if  he  is  subsequently  injured  by  such  exposure. 
Hence,  to  turn  specifically  to  the  consideration  of  the  employer'a 
liability,  an  employee  who  contracts  for  the  performance  of  hazard- 
ous duties,  assumes  such  risks  as  an  incident  to  their  discharge 
from  causes  open  and  obvious,  the  dangerous  character  of  which 
causes  he  has  had  opportunity  to  ascertain."  The  aathoritiea  cited 
by  him  in  support  of  these  propositions  fully  sustain  the  texL 
Take  the  case  of  an  engineer,  who  for  years  has  been  operating  just 
such  an  engine  as  that  he  is  employed  to  run,  and  is  injured  by  an 
explosion  which  would  not  have  been  so  likely  to  occur  if  an  im- 
provement or  appliance  had  been  furnished  by  the  employer,  in  use 
elsewhere.  Would  the  employer  be  liable  to  him  in  an  action  for  dam- 
age because  he  had  not  furnished  such  improvement  or  appliance  ? 
If  the  railroad  companies  are  required  to  take  up  their  rails  when- 
ever a  better  rail  is  manufactured,  because  it  would  afford  greater 
securiQr  to  their  employees,  and  to  discard  their  machines  whenever 
a  more  perfect  machinery. is  invented,  or  be  liable  to  any  employee 
who  may  be  injured  in  using  the  old  machinery,  it  would  impose 
upon  them  pecuniary  burdens  which  would  compel  them  to  sus- 
pend the  operation  of  their  roads. 

In  Wonder  v.  Baltimore  &  Ohio  R.  R.  Co.,  32  Md.  411 ;  s.  c,  3 
Am.  Rep.  143,  the  court  remarks:  **  In  the  case  before  us  the  ques- 
tion depending  upon  a  diversity  of  opinion  as  to  whether  the  eye* 
bolt  or  the  hook  is  the  better  mode  of  fastening  the  brake,  is  imma- 
terial, as  both  seem  to  be  approved  appliances,  tested  by  trial  and 
experience  ;  and  if  it  were  conceded  that  the  eye-bolt  has  superior 
merits,  it  by  no  means  follows  that  the  defendant  was  bound  to 
discard  the  hook  that  had  been  used  for  a  long  time,  and  on  so 
many  trains  without  accident  A  master  is  not  bound  to  change 
his  machinery  in  order  to  apply  every  new  invention  or  supposed 
improvement  in  appliances,  and  he  may  even  have  in  use  a  machine 
Vou  XXXIII  —  62 
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or  an  appliance  for  its  operation  shown  to  be  less  safe  than  another 
in  general  nse^  withoat  being  liable  to  his  servants  for  the  conse- 
quence of  the  use  of  it.  If  the  servant  thinks  proper  to  operate 
such  machinery^  it  is  at  his  own  risk^  and  all  that  he  can  require  is 
that  he  shall  not  be  deceived  as  to  the  degree  of  danger  that  he  in- 
curs.''  Woody  in  his  Law  of  Master  and  Servant,  says,  §  331: 
*^  The  employer  is  not  bound  to  employ  the  latest  improvements  in 
machineryy  and  is  not  liable  for  an  injury  which  might  have  been 
avoided  if  such  improved  machinery  had  been  in  use.'* 

In  T.  W.  d  W.  Ry.  Co.  v.  Asbury,  84  111.  434,  which  was  an  ac- 
tion by  his  administrator  to  recover  damages  for  an  injury  received 
by  an  employee,  the  court  remarked :  '^  They  (railroad  companies) 
are  not  required  to  seek  and  apply  every  new  invention,  but  must 
adopt  such  as  are  found,  by  experience,  to  combine  the  greatest 
safety  with  practical  use.''  That  case  goes  far  enough  in  that  direc- 
tion, and  we  think  too  far  in  regard  to  the  duties  it  exacts  of  the 
employer  to  the  employee.     The  principle  announced  in  the  above 
extract  applies  to  the  relation  of  carrier  and  passenger,  but  is  more 
exacting  of  the  companies,  with  respect  to  employees,  than  we 
think  warranted  by  the  authorities.    There  is  no  fault  to  be  found 
with  what  was  decided  in  the  case.     It  is  an  authority,  wc  think, 
against  this  plaintiff's  first  instruction,  considering  the  evidence  in 
the  cause.     Even  the  doctrine  announced  in  the  paragraph  quoted 
from  that  case  will  not  sustain  the  judgment  in  this.  The  evidence 
does  not  show  that  TJ  i-ail  'Mias  been  found  by  experience  to  com- 
bine the  greatest  safety  with  practical  use."  Reason  and  the  weight 
of  authority    alike  condemn  the  first  instruction  given  for  the 
plaintiff.     The  liabilities  of  railroad  companies  to  their  passengers, 
and  their  liability  to  their  employees,  arc  to  be  distinguished,  as 
in  Warner  v.  Erie  R.  R.  Co.j  39  N.  Y.  471,  and  Tinney  v.  Bo8t<m 
d  Albany  R.  R,  Co,^  62  Barb.  218.  The  highest  degree  of  diligence 
is  required  in  the  one  case,  and  tho  lower  standard  m  the  other. 

Applying  these  principles  to  this  case,  what  right  has  plamtiff  to 
recover  from  the  company  ?  He  was  an  experienced  railroad  man, 
thirty-five  or  forty  years  of  age,  had  worked  for  years  on  railroads 
constructed  as  defendant's  was.  Ho  had  never  seen  any  other  than 
a  T  rail  used.  He  knew  that  the  guard-rail  was  at  the  place  where 
he  was  injured,  and  that  it  was  made  of  T  rail.  This  was  his  own 
testimony,  and  he  proved  by  other  witnesses  that  the  XT  rail  would 
have  been  less  dangerous,  although  it  was  but  little  used  in  thia 
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country,  his  own  witnesses  stating  that  the  raost  they  knew  of  the 
U  rail  they  had  learned  from  books,  and  not  from  observation. 
This,  with  evidence  of  the  particular  manner  in  which  he  received 
the  injury  already  detailed,  and  the  extent  of  his  injury,  was  the 
case  made  by  the  plaintiff,  and  his  evidence  neither  proved  uor  had 
any  tendency  to  provo  negligence  on  the  part  of  the  defendant 
which  made  it  liable  in  damages  for  the  injury  plaintiff  received. 
The  instruction  asked  by  defendant  at  the  close  of  plaintiff's  evi- 
dence, that  it  «&8  not  sufficient  to  warrant  a  verdict  for  plaintiff, 
should  have  been  given.  The  first  instruction  for  plaintiff,  as  al- 
ready indicated,  was  also  erroneous.  Defendant's  third  instruction 
should  have  been  given  if  there  had  been  any  evidence  tending  to 
show  carelessness  on  the  part  of  plaintiff,  but  there  was  none. 

We  think  that  under  the  circumstances  of  this  case,  the  fifteenth 
instruction  asked  by  defendant  should  have  been  given.  The  evi- 
dence showed  that  the  plaintiff  was  fully  acquainted  with  the  risk 
he  incurred  from  the  nature  of  his  employment  and  the  kind  of 
rail  used  for  guard-rails  on  defendant's  road.  It  might  not  be  a 
proper  instruction  in  a  case  where  the  employee  was  inexperienced 
and  ignorant  of  the  danger  ho  incurred  in  the  work  he  was  em- 
ployed to  perform.    The  judgment  is  reversed. 

Judfffneni  reversed. 

The  other  judges  concur. 


EiLET  V.  City  of  Kansas. 

(dOMo.  lOS.) 

Municipal  eorporaHan — negligence — duty  as  to  nuisance  —  dangerous  build' 

ing. 

Jl  ruinooB  wall  on  privato  propertv  in  a  citjr,  dangerouBljr  near  a  public  street 
fell  and  killed  a  child  in  a  building  one  foot  outside  the  limits  of  the  street. 
The  city  authorities  knew  of  the  condition  of  tho  wall,  were  authorized  by 
the  charter  to  declaro  and  abate  nuisances,  and  there  was  a  city  ordinanot 
declaring  dangerous  buildings  and  structures  nuisances.  Hddt  that  the  city 
were  liable  in  damages  for  the  death. 

ACTION  of  damages.    The  opinion  states  the  case.    The  defend* 
ant  had  judgment  below. 
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Tichenor  di  Warner,  for  plaintiff  in  error. 

J.  Brumback^  for  defendant  in  error.  The  city  is  not  liable  be* 
cause  the  power  to  define  the  wall  a  nuisance,  and  to  proTide  for 
abatement  of  such  nuisance  is  legislative,  goremmental  and  exer- 
cisable for  the  public  good.  It  is  not  a  power  to  be  used  by  the 
city  as  a  proprietor,  or  for  private  gain  or  advantage,  as  if  it  were 
a  private  corporation.  Dill,  on  Mun.  Corp.,  §§39,  754;  Feckr. 
Austin,  22  Tex.  261 ;  Murtagh  v.  SL  Louis,  44  Mo.  481 ;  Heiler  v. 
Sedalia,  53  id.  160 ;  Orani  v.  Erie,  69  Penn.  St.  420  ;  s.  c,  8  Am. 
Bep.  272 ;  Wheeler  v.  Cincinnati,  19  Ohio  St.  19 ;  s.  c,  2  Am.  Bep. 
368  ;  Shearm.  &  Bed.  on  Neg.,  §  153 ;  Levy  v.  New  York,  1  Sandl 
465 ;  Griffin  v.  New  York,  9  N.  Y.  459  ;  Lorittard  v.  JUonroe,  11 
id.  396 ;  Western  College  v.  Cleveland,  12  Ohio  St  377  ;  Kelleg  v. 
Milwaukee,  18  Wis.  84  ;  Goodrich  v.  Chicago,  20  111.  445  ;  Jewell  r. 
New  Haven,  38  Conn.  396;  s.  c,  9  Am.  Bep.  382 ;  Hilsdorf  y.  SI. 
Louis,  45  Mo.  95 ;  Hill  v.  Charlotte,  72  N.  G.  55 ;  s.  c,  21  Am. 
Bep.  451 ;  Howe  v.  New  Orleans,  12  La.  Ann.  481 ;  Kennedy  v. 
New  Orleans,  10  id.  227 ;  Hixon  v.  Lowell,  13  Gray,  61 ;  Jones  v. 
Boston,  104  Mass.  76  ;  s.  c,  6  Am.  Bep.  194 ;  Hewison  v.  New 
Haven,  34  Conn.  136  ;  s.  a,  9  Am.  Bep.  342 ;  Hafford  v.  New  Bed- 
ford, 16  Gray,  297  ;  Fisher  v.  Boston,  104  Mass.  93 ;  &  a,  6  Am. 
Bep.  196.  Whether  any  structure  so  situated  is  a  nuisance  is  a  judi- 
cial question,  to  be  decided  by  some  tribunal,  on  notice  to  the  owner, 
before  he  can  be  bound,  or  his  property  affected  or  before  any  one 
injured  for  failure  to  abate  can,  if  over,  claim  redress  against  the 
city.  Yates  v.  Milwaukee,  10  Wall.  505  ;  Lake  View  v.  Letz^  44 
111.  82  ;  Dill,  on  Mun.  Corp.,  §  308 ;  Cleveland  v.  Lenze,  27  Ohio 
St  385. 

Napton,  J.  As  the  only  question  in  this  case  arises  on  a  de- 
murrer to  the  petition  which  was  sustained,  we  msert  the  petition 
at  largo  : 

Plaintiff  states  that  defendant  is  a  municipal  corporation,  created 
by  tho  laws  of  the  State  of  Missouri,  and  that  defendant  is,  and 
was,  at  the  time  of  the  hereinafter  grievance,  a  populous  city ;  that 
by  its  charter,  defendant  is  empowered  to  abate  all  nuisances  within 
the  city,  that  are  dangerous  to  the  public,  and  that  the  defendant  haa 
the  right  and  authority  to  define  what  constitutes  a  dangerous  pnblio 
nuisance  within  its  limits  ;  that  by  chapter  20  of  *^  An  ordinance  in 
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revision  of  the  ordinances  govern ing  the  cily/'  approved  October  14, 
1871,  it  is  ordained,  among  other  things,  that  all  buildings  and 
structures  in  a  situation  or  manner  dangerous  to  the  public  are  de« 
dared  to  be  nuisances,  and  plaintiff  alleges  that  it  is  defendant's  duty 
to  abate  all  nuisances,  within  its  limits,  of  a  character  dangerous  to 
the  public 

Plaintiff  says,  that  at  the  time  of  the  hereinafter  mentioned 
grievance,  she  was,  and  now  is,  a  widow,  her  husband  being  dead, 
and  that  at  said  time  she  resided  in  the  town  of  Harlem,  Clay 
county,  Missouri,  and  that  her  daughter,  Maggie  Kiley,  whose  death 
occurred  as  hereinafter  stated,  lived  with  plaintiff,  and  that  her  said 
daughter  Maggie  was  a  minor,  of  the  age  of  fourteen  years ;  that 
from  and  after  the  19th  day  of  December,  1872,  and  continuously 
from  that  date  until  the  9th  day  of  February,  1873»  defendant 
negligently  and  carelessly  permitted  and  suffered  an  insecure 
and  dangerous  wall,  the  same  being  about  forty  feet  high,  the 
remains  of  a  brick  building  to  stand  and  remain  on  part  of 
lot  No.  86,  in  Swope's  addition  to  said  city,  being  at  or  near 
the  comer  of  12th  street  and  Grand  Avenue,  streets  of  defend- 
ant, and  the  same  being  a  locality  much  frequented  by  the 
public ;  that  said  brick  wall  was  liable  at  any  time,  during  the 
period  aforesaid,  to  fall  down  on,  over  and  upon,  persons  passing 
iilong  the  west  side  of  Qrand  Avenue  street,  and  thereby  injure 
them  ;  and  that  during  all  of  said  time  defendant  well  knew  the 
dangerous  condition  of  said  wall ;  that  said  brick  wall,  so  permitted 
to  stand  and  remain  as  aforesaid,  was,  at  the  time  plaintiff's  said 
daughter  was  killed  as  hereinbefore  stated,  and  for  some  time  prior 
thereto,  a  dangerous  public  nuisance,  the  same  being  liable  to  fall 
down  and  upon  persons  passing  on  said  street,  but  that  the  same 
was  negligently  and  carelessly  permitted  to  remain  in  that  situation 
by  defendant,  and  that  on  the  9th  day  of  February,  1873,  while  her 
said  daughter  Maggie  Kiley  was  in  a  small  house  adjoining  said 
wall,  and  while  she  was  standing  within  one  foot  of  the  sidewalk  on 
the  west  side  of  said  Qrand  Avenue,  and  using  ordinary  care,  said 
brick  wall  fell  down  on  and  upon  her  said  daughter  Maggie  and 
thereby  killed  her.  Plaintiff  says  she  has  sustained  damages  in  the 
sum  of  $5,000,  for  which  sum  and  costs  she  asks  judgment  in  ac- 
cordance with  chapter  147  of  the  statutes  of  this  State,  in  such 
cases  made  and  provided. 

It  seems  from  this  petition  that  the  charter  gave  the  city  legis* 
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latiye  power  to  preTent,  abate  and  remove  nuisances,  and  also  to 
define  and  declare,  bj  ordinance,  what  should  be  deemed  nuisances, 
and  it  is  averred  that  by  an  ordinance,  passed  in  1871,  it  was  or- 
dered, among  other  things,  that  all  buildings  and  structures,  in  a 
situation  or  manner  dangerous  to  the  public,  should  bo  deemed 
nuisances.  The  duty  of  the  city  to  abate  such  nuisances  as  were 
thus  declared  dangerous  to  the  public  is  averred.  The  nnisance  in 
this  case  was  a  decayed  brick  wall  forty  feet  high,  the  remains  of  a 
burned  building,  which  had  been  at  the  time  of  its  fall  standing 
for  two  years,  at  the  intersection  of  two  streets.  It  is  alleged  that 
it  was  a  dangerous  nuisance  to  the  public,  and  that  plaintiff's 
daughter  was  standing  within  a  foot  of  the  sidewalk  when  the  wall 
fell  and  killed  her. 

It  is  not  very  easy  to  perceive  upon  what  grounds  this  demnrrer 
was  sustained.  Two  objections  have  been  suggested  m  the  argu- 
ment submitted  to  this  court  by  the  city  counsellor,  which  I  will 
proceed  to  notice.  The  first  is,  that  this  wall  was  upon  a  private 
lot  over  which  the  city  had  no  control.  But  could  this  fact  alter 
the  character  of  the  nuisance  and  deprive  the  city  of  a  power  ex- 
pressly conceded  to  it  by  its  charter  ?  In  Wood  on  Nuisances,  § 
744,  it  is  said  that  when  a  municipal  corporation  has  ample  power 
to  remove  a  nuisance  which  is  injurious  to  the  health,  endangers 
the  safety  or  impairs  the  convenience  of  its  citizens,  or  when,  in 
the  prosecution  of  a  public  work,  it  creates  a  nuisance,  it  is  liable 
for  all  injuries  resulting  from  a  failure  to  properly  exercise  the 
power  possessed  by  it,  and  for  the  injuries  resulting  from  its  wrong- 
ful acts.  The  case  of  Parker  v,  Macon  City,  39  Ga.  729,  is  a  de- 
cision upon  this  point.  The  charter  of  that  city  authorized  the 
council  to  keep  the  streets  in  good  order,  and  to  remove  any  ob* 
structions  or  nuisances,  and  to  keep  the  streets  in  a  condition  that 
persons  could  pass  them  with  safety*  In  that  case,  as  in  this,  it 
was  msisted  that  the  wall,  claimed  as  a  nnisance,  which  was  at  the 
edge  of  the  sidewalk,  was  on  private  property,  and  not  in  the  street. 
To  this  objection  the  court  said  :  '^  If  the  city  is  bound  to  fill  up 
a  pit  ^ng  by  the  edge  of  the  sidewalk,  or  to  fence  it  off,  so  that  no 
one  majr  be  injured  by  it,  or  to  remove  any  thing  hanging  over  the 
sidewalk,  which  may  work  injnry  to  the  passer-by,  why  is  it  not 
bound  to  remove  a  crumbling  wall,  standing  so  near  the  sidewalk 
as  to  fall  upon  it  ?  In  this  case  the  wall  was  two  stories  high,  and 
stood  exposed  to  the  weather  for  several  months  after  the  house 


OCTOBER  TEEM,  1878.  495 

Kjlej  T.  City  of  Kansas. 

was  burned.  It  was  immediately  iix)on  the  edge  of  the  sidewalk, 
And  could  not  fall  in  that  direction  withouu  falling  upon  it,  and 
the  declaration  alleges  that  it  was,  from  its  character  and  position^ 
insecure  and  endangered  the  lives  of  passengers  upon  the  street  If 
80y  it  was  a  nuisance  which  it  was  the  duty  of  the  mayor  and  coun* 
cil  to  take  the  necessary  steps  to  abate,  and  having  failed  to  do  so, 
they  are  liable  for  the  damages."  In  tho  case  of  Basseit  v.  Ciiy  of 
SL  JoBBiphy  53  Ma  290 ;  s.  c.,«14  Am.  Bep.  446,  the  same  doctnne 
was  declared  by  this  court  Tho  plaintiff  in  that  case  was  pre- 
cipitated into  an  excavation  on  a  private  lot,  and  the  city  was  held 
equally  liable,  whether  the  excavation  extended  into  the  street  or 
not  Judge  Vories  observes  :  '^  It  would  not  be  difficult  to  im- 
agine many  cases  m  which  it  would  be  as  much  the  duty  of  the 
city  authorities  to  protect  the  public,  who  travel  its  streets  and 
highways,  against  dangers  which  do  not  actually  form  part  of  the 
street,  as  it  would  be  to  protect  them  from  obstructions  or  exca- 
Tations  forming  a  part  of  the  street." 

The  next  objection  taken  to  the  petition  is,  that  the  child  killed 
by  the  falling  of  the  wall  was  not  in  the  street  or  sidewalk,  but 
was  in  a  building  a  foot  outside  of  the  sidewalk.     It  is  per» 
fectly  immaterial  what  position   is   occupied   by  the  person  in- 
jured, if  the  death  is  occasioned  by  the  negligence  of  the  city  in 
failing  to  remove  a  nuisance.    The  question   in  such  cases  is, 
whether  the  injury  is  occasioned  by  a  public  nuisance  which  it  was 
the  duty  of  the  city  to  remove.     Had  this  wall  been  standing  in 
the  center  of  a  lot  or  block'  belonging  to  a  private  person,  tho  city 
may  not  have  been  liable  for  injuries  resulting  from  its  fall,  but 
that  would  be,  not  because  of  the  particular  position  of  the  person 
injured,  but  because  the  wall  was  not  a  public  nuisance.     It  would 
certainly  be  remarkable  that  where  a  wall  is  just  on  the  edge  of  a 
public  street  in  a  populous  city,  and  a  passer-by  on  the  sidewalk 
should  happen  to  step  off  the  walk  and  go  behind  the  wall  on  the 
opposite  side  to  the  street,  or  at  either  end  of  it,  there  could  be  no 
liability,  which  it  is  conceded  would  have  existed  had  he  remained 
in  the  street    Such  a  discrimination  it  would  be  difficult  to  char- 
acterise in  terms  complimentary  to  the  law.    The  position  of  the 
person  injured  is  a  matter  of  no  importance.     The  question  is, 
whether  the  injury  resulted  from  a  neglect  of  duty  on  the  part  of 
the  city,  and  this  depends  on  the  question  whether  the  immediate 
cause  of  the  injury  was  a  public  nuisance.     As  to  the  necessity  of 
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a  previous  jadicial  dctenniDation  before  the  city  authorities  were 

obliged  to  act,  the  charter  expressly  confides  that  power  to  the 

aitj,  and  they  had  exercised  it  in  this  case  by  declaring  the  decayed 

'wall  a  public  nuisance.     The  judgment  is  reversed  and  the  cause 

remanded. 

Judgment  revened. 
The  other  judges  concur. 


GONOVER  Y.  BbRDIKE. 

(69  Mo.  125.) 

BMdenee  -^ fraud  —  reputation  of  intohencif. 

In  Bupport  of  a  charg^e  of  fraud  in  inducing  the  plaintiff  to  accept  worthl< 
notes  in  payment  for  property,  evidence  that  the  maker  was  ropnted  inaoU 
vent  wUere  he  and  the  defendant  lived  is  competent. 

ACTION  for  the  price  of  goods.     The  opinion  states  the  case. 
The  defendant  had  judgment  below. 

/.  B,  HaveiiSy  for  plaintifib  in  error. 
A»  A.  Tomlinson,  for  defendant  in  error. 

HouGHx  J.  This  was  an  action  to  recover  the  price  of  a  piano 
:sold  by  the  plaintiffs  to  the  defendant^  in  payment  for  which  the 
defendant  transferred  to  the  plaintiffs,  by  delivery,  the  promissory 
notes  of  one  J.  E.  .Morris,  amounting  in  the  aggregate  to  1549.65, 
ivhich  notes  the  plaintiffs  alleged  the  defendant  falsely  and  fraud- 
iilently  represented  would  be  paid  at  maturity,  well  knowing  at  the 
lime  that  the  said  Morris,  who  resided  in  Atchison  county,  Kansas, 
was  wholly  insolvent,  and  that  said  notes  were  worthless.  It  was 
further  alleged  that  plaintiffs  accepted  said  notes  in  payment, 
relying  upon  the  representations  aforesaid. 

AH  the  notes  were  reduced  to  judgment,  and  a  return  of  nulla 
tona  was  made  under  each  judgment.  During  the  progress  of  tho 
trial,  the  plaintiffs,  with  a  view  of  showing  that  the  defendant  had 
knowledge  of  the  insolvency  of  Morris,  **  offered  to  prove  by  a  wit- 
ness who  resided  in  Kansas  city  that  Morris  was  notoriously  insol- 
vent by  the  statements  made  of  him  by  merchants,  bankers  and 
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others  in  the  city  of  Atchison,  in  which  city  the  defendant  re- 
sided." This  testimony  was  excluded,  and  the  finding  of  the  court 
was  for  the  defendant. 

No  instructions  were  given  or  prayed,  and  the  admissibility  of 
the  testimony  offered  is  the  only  matter  to  be  determined.     In  the 
case  of  Benoist  v.  Darby,  12  Mo.  19G,  where  it  was  sought  to  prove 
knowledge  on  the  part  of  one  individual  of  the  insolvency  of  another, 
testimony  as  to  the  opinion  both  of  the  public  and  the  witness  of  the 
pecuniary  condition  of  such  person  was  held  to  be  admissible.    The 
court  said  that  where  particular  knowledge  of  a  fact  is  sought  to  be 
brought  home  to  a  party,  evidence  of  the  general  reputation  and 
belief  of  the  existence  of  that  fact  among  his  neighbors  is  admis- 
sible to  the  jury  as  tending  to  show  that  he  also  had  knowledge  as 
well  as  they.    The  same  principle  was  recognized  in  Dickerson  v. 
C%mmaH,28  Mo.  134.     In  Lee  v.  Xilbum,  3  Gray,  594,  it  was  held 
that  on  an  issue  whether  the  defendant  had  reasonable  cause  to 
believe  certain  persons  to  be  insolvent,  it  was  clearly  competent  to 
show  that  they  were  reputed  to  be  insolvent.    To  the  same  effect 
ftre  the  cases  of  BartUtt  v.  Decreeij  4  Gray,  113,  and  Carpenter  v. 
Leonard^  3  Allen,  32.    So,  also,  in  the  case  of  Sheen  v.  Bumpstead, 
1  H.  &  C.  357,  which  was  an  action  for  fraudulently  representing 
that  a  trader  was  trustworthy,  it  was  said  that  evidence  of  the  repu- 
tation of  such  trader's  state  of  solvency  amongst  the  tradesmen 
where  he  did  business  was  admissible.     The  offer  made  in  the  case 
before  us  is  awkwardly  worded  and  rather  indefinite,  but  we  are 
inclined  to  regard  it  as  an  offer  to  prove,  not  simply  the  statements 
made  by  the  bankers,  merchants  and  others  to  the  witness  relative 
to  the  solvency  of  Morris,  but  the  fact  that  Morris  was  notoriously 
insolvent,  and  that  he  knew  such  fact  from  the  statement  of  the 
bankers,  merchants  and  others  to  him  in  Atchison.     According  to 
the  authorities  cited  it  was  certainly  competent  to  show  that  Morris 
was  generally  reputed  to  be  insolvent,  and  the  means  of  knowledge 
of  the  witness  would  be  a  proper  subject  of  inquiry  on  cross-exami- 
nation.    The  judgment  must,  therefore,  be  reversed  and  the  cause 
remanded. 

Judgment  reversed. 

All  concur. 

VouXXXm  — 68 
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State  v.  TiEDEMAirir. 

(dOMo.  806.) 

Exemption  —  Behool'houie, 

A  public  BcUool-hoose  ie  exempt  from  esecatioo. 

INJUNOTION  against  selling  a  pnblic  school-hoase  on  ezeen- 
tion. 

•■  # 

Louis  Houck  and  Sam,  M,  Greens^  for  plaintiff  in  error. 

Wiban  Cramer,  for  defendant  in  error. 

Sherwood,  C.  J.    We  are  all  agreed  that  the  beneficial  plaintiff 
in  this  action  is  a  public  corporation  (Gen.  Stat,  275,  §  6;  Sess. 
Acts,  1867,  160,  §  6  ;  Dill,  on  Mun.  Corp.,  §  10  ;  Heller  y.  Siremmel, 
52  Mo.  309),  and  therefore  not  subject  to  the  process  of  execution, 
at  least  so  far  as  any  school  building  or  property  is  concerned.    1 
Wag.  Stai,  §  36,  p.  295.    And  this  idea  finds  further  support  in 
the  avowed  policy  of  this  State,  evinced  in  the  most  decided  man- 
ner in  our  organic  as  well  as  statutory  provisions,  to  favor  and  fos- 
ter popular  and  promiscuous  education,  by  applying  for  that  pur- 
pose, a  large  portion  of  the  revenues  of  the  State,  as  well  as  an* 
thorizing  local  and  burdensome  taxation  for  the  erection  of  school 
buildings  and  the  maintenance  of  schools.    It  would  greatly  tend 
to  frustrate  the  design  and  purpose  of  the  law  in  respect  to  com- 
mon schools,  were  school  buildings  and  property  liable  to  sale 
under  the  hammer,  as  attempted  in  the  present  instance.    And 
besides,  nothing  would  be  gained  by  such  proceeding ;  for  suppos- 
ing the  school-house  sold,  it  would  immediately  become  the  duty  of 
the  '^  board  of  education  "  to  levy  taxes  for  the  erection  of  a  new 
school-house,  and  therefore   nothing  would    be  gained.     As  the 
board,  as  just  seen,  is  authorized  to  levy  taxes,  it  would  seem  that 
the  appropriate  method  of  procedure,  in  such  cases,  would  be  by 
mandamus  to  compel  the  levy  of  a  su£Qcient  tax  to  pay  the  indebt- 
edness.   Dill,  on  Mun.  Corp.,  §  446.  Such  a  course  would  certainly 
avoid  all  di£Qculty,  and  oftentimes  prevent  the  sacrifice  of  valuable 
property.    But  however  this  may  be,  whatever  may  be  the  proper 
course  to  pursue,  we  are  confident  that  it  would  contravene  the 
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eTideut  policy  of  our  law6  to  permit  school  property  to  go  to  sale^- 
QQder^.  /a.,  either  general  or  special.  In  addition  to  the  foregoing: 
observations,  it  has  been  expressly  decided  by  this  court  that  a 
school-house  and  lot,  the  title  whereof  is  vested  in  a  board  of  edii- 
eation,  is  not  the  subject  of  a  mechanics'  lien.  Abercrambie  v.  My,, 
60  Mo.  23.  If  not  subject  to  tho  lien,  then  not  subject  to  a  sale  ta  ^ 
enforce  such  lien.  } 

But  it  is  insisted  that  the  beneficial  plaintiff  had  an  adequate-  ^ 
remedy  at  law,  and,  therefore,  equity  should  not  interpose  injunctii- 
ivo  relief.  It  is  true  that  relief  could  have  been  thus  obtained,  hxxt. 
this  does  not  oust  equitable  jurisdiction  in  a  case  of  this  sort,  for  it^ 
it  be  the  case  that  the  school-house  was  not  vendible  under  execu- 
tion, equity  would  interfere  to  prevent  a  cloud  from  being  cast  oaj 
the  title  by  reason  of  a  void  sale,  and  also  to  prevent  a  multiplicity 
of  suits  springing  from  such  void  act.  Holland  v.  Mayor,  11  Md^ 
186 ;  Mayor  v.  Porter,  18  id.  284  ;  VogUr  v.  Monlgomery,  54  Mo.. 
577  ;  DatMchroedor  v.  7%ias,  51  id.  100 ;  McPike  v.  Pen,   id.  63. 

These  considerations  induce  an  affirmance  of  the  judgment  of 
the  lower  court,  which  perpetually  enjoined  a  sale  of  the  property- 
levied  on. 

Judgment  affirmed^ 

All  concur 


Abmstbong  v.  City  of  St.  Louis. 

(OB  Ma  800.  j 
MuiMpiU  earporcLUon '—  ^feetmerU  aga/imt,  far  tirut. 

EJaetment  lies  agElnst  a  manidpal  eorpoimtion  for  Und  wrongf all/  taken  U» 

a  street.* 

EJECTMENT.    The  opinion  states  the  case.    The  plaintiff  htA 
judgment  below. 

Levereil  Bell^  for  appellant. 

Addison  Reese  and  Frank  Hicks,  for  respondent 

HsNBY,  J.    The  plaintiff  sued  the  defendant,  city  of  St  Louisa 
in  ejectment,  for  two  parcels  of  land  lying  in  said  city,  laying  his*. 

*  Compare  Bay  iXmnty  ▼.  BradZeVi  oiiittt  p.  887. 
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^damages  at  (115,000  and  stating  the  monthly  rents  and  profits  to  be 
=•83.93. 

The  answer  was  a  denial,  and  a  plea  of  the  statute  of  limitations, 
And  also,  as  a  defense,  that  plaintiff  had  dedicated  the  premises  to 
the  city,  to  be  used  as  a  street,  and  that  the  city  had  proceeded^ 
After  said  dedication,  to  improve  said  parcels  of  land  to  be  used  as 
•A  street,  and  that  for  ten  years  next  before  the  commencement  of 
^his  suit,  said  premises  had,  with  plaintiff's  consent,  been  used  as  a 
<«treet. 

[Omitting  a  minor  question.] 
^Th<)  principal  question  in  this  case  is,  whether  an  action  of  eject- 
ment will  lie  against  a  city,  by  the  owner  of  land  wrongfully  taken 
by  the  city  and  conyerted  into  and  used  as  a  public  street    Tlierd 
Are  authorities  which  hold  that  the  action  cannot  be  maintained, 
il)ut  the  reasons  given  for  it  are  unsatisfactory. 

Qn  Cowenhoven  v.  City  of  BrooklyUj  38  Barb.  9,  the  court  say  : 
^'  The  claim  of  the  corporation,  if  any,  was  to  a  pnbhc  right  or 
land,  not  incompatible  with  the  title  of  the  plaintiff,  for  it  was  a 
mere  casement,  nor  with  his  possession,  for  if  he  owned  the  fee  of 
;the  land  over  which  the  street  passes,  he  would,  in  contemplation 
'of  law,  be  m  possession  of  the  street,  and  might  maintain  trespass 
Against  another  for  any  use  of  the  land  except  for  the  purpose  of  travel- 
ling."   The  owner  of  the  land  in  such  case  is  as  entirely  deprived 
4of  the  use  of  the  land  as  if  the  city  had  taken  it  and  claimed  to  be 
ithe  owner  in  fee  simple.     To  say  that  he  is  in  '^  contemplation  of 
:law  in  possession  of  the  street,"  is  no  answer  to  the  real  fact  that 
lie  is  entirely  deprived  of  the  possession.     He  has  the  same  right 
to  travel  over  the  street  as  any  other  person,  not,  however,  as  owner 
of  the  property,  but  as  one  of  the  public,  any  one  of  whom  caa 
'^exercise  as  much  dominion  over  the  property  as  he.    He  is  entirely 
deprived  of  his  property.     He  cannot  sue  the  public,  or  any  one 
itravelling  on  the  street,  and  recover  his  property  ;  and  if  he  cannot 
-.sue  the  coi'poration,  which  has  taken  and  holds  possession  of  the 
(premises  as  a  street,  and  recover  the  specific  property,  then  pri- 
vate property  may  be  taken  and  held  for  public  use,  without  a  com* 
j)liance  with  the  law  providing  a  mode  of  condemnation.    He  may 
iue  and  recover  its  value  from  the  city,  and  has  no  other  remedy, 
jit  is  contended;  but  this  would  be  to  hold  his  property  at  the  mercy 
i!otf  the  city,  which  can  take  it  from  him,  and  compel  him  io  accept 
an  lieu  of  the  property  the  amount  of  money  a  jury  may  estimate 
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it  to  be  worth,  or  rather,  a  judgment  for  this  amount,  which  ma^- 
possibly  never  be  satisfied,  and  thus  force  him  to  exchange  his  land"** 
which  he  may  wish  to  hold,  for  money  or  other  property,  which  h^. 
does  not  want.  Ue  has  a  right  to  the  specific  property,  and  no  cor- 
poration, not  eyen  the  State,  can  deprive  him  of  it  but  in  the  man- 
ner proYided  by  law. 

The  cases  cited  from  Massachusetts  and  New  Hampshire  are  not 
applicable.  Smith  v.  Wiggin^  48  N.  H.  105,  was  a  writ  of  entry,  in. 
which  demandant  sought  to  recover  ^'  a  right  of  way,  or  a  passage^ 
from  Ohappel  street,  at  any  and  all  times  with  teams,"  etc.,  and  it:, 
was  held  that  **  ejectment  would  not  lie  against  one  claiming  an:! 
easement  in  a  parcel  of  land,  to  try  his  right  to  enjoy  the  same.'*^ 
If  Armstrong  were  refused  the  privilege  of  travelling  over  the  street,^ 
and  should  sue  in  ejectment  to  try  his  right  to  do  so,  the  case  wouldL 
be  in  point  What  was  decided  in  that  case  is  undoubted  lawu 
Armstrong,  however,  is  not  suing  to  recover  or  to  try  his  right-, 
to  an  easement  in  the  premises  in  controversy,  but  to  recover- 
the  premises,  and  oust  the  city,  which,  whether  it  claims  ia: 
the  land  an  easement  only,  or  not,  has  entirely  deprived  hint: 
of  the  possession  thereof.  In  the  case  of  Child  v.  Chappelt^ 
9  N.  Y.  248,  the  defendant  was  not  in  the  exclusive  posses- 
sion of,  nor  did  he  claim  any  such  right,  to  the  wharf.  His  user 
of  the  wharf  and  basin  was  only  temporary  and  occafiional,  and  not 
exclusive  ;  and  the  court  therefore  held  that  ejectment  could  not 
be  maintained. 

The  writ  of  entry,  as  a  remedy  for  the  recovery  of  real  property^^ 
is  retained  in  New  Hampshire  and  Massachusetts,  and  will  not  lie*^ 
unless  both  demandant  and  tenant  claim  a  freehold  in  the  premisesii.. 
In  MilU  V.  Pierce^  2  N.  H.  9,  which  was  a  writ  of  entry  for  "  a  cer- 
tain store  situated  in  Deerfield,''  Woodbukt,  J.,  said:  **  If,  in  fact,. 
at  the  commencement  of  the  action,  the  tenant  was  not  in  posses— 
non  claiming  any  interest  he  should  have  pleaded  nan  tenure^  or 
disclaimed;  or  if  in  possession,  claiming  less  than  a  freehold,  he^ 
should  have  pleaded  nan  tenure  special^'  In  Smith  v.  Wiggin,  48*' 
N.  H.  105,  Nesxith,  J.,  said:  ''The  demandant  in  a  writ  of  entry^ 
must  demand  a  freehold.  It  follows  that  the  tenant  against  whonxj. 
the  action  is  brought  must  be  seized  of  a  freehold.''  In  Highee  v. . 
Btce^  5  Mass.  344,  Parsons,  0.  J.,  said:  ''And  it  will  not  be  denied^. 
that  in  ejectiane  firmae^  which  is  an  action  of  trespass  against  thev 
defendant  for  ejecting  the  plain  tifF  from  his  farm,  under  the  generals 
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issue  of  not  guiUj,  if  the  parties  were  tenants  in  common,  the  plaint* 
ifFy  to  recover,  must  prove  an  ouster  by  the  defendant  We  speak 
Qiot  of  the  fictitious,  but  of  the  actual  ejectione  firmae^  in  which 
sieither  the  lease,  entry  nor  ouster  is  confessed.  And  the  reason  is 
«<Tident,  because  the  ouster  is  not  only  charged  in  the  writ,  but  is 
<by  the  plea  put  in  issue.  But  a  writ  of  entry  will  lie  only  against 
:a  tenant  of  the  freehold,  and  if  he  does  not  disclaim  or  plead  fiofi 
denur$y  he  admits  himself  to  be  the  tenant  of  the  freehold  by  the 
plead  of  nul  disseizin."  All  the  cases  cited  from  those  States  were 
writs  of  entry,  and  it  is  clear  why  a  writ  of  entry  will  not  lie  there 
against  a  city,  or  town,  for  land  wrongfully  taken  by  it  for  a  street^ 
in  which  it  claims  only  an  easement.  Tliis  peculiarity  of  the  writ 
of  entry  may  explain  the  decisions  in  New  Hampshire  and  Maasa- 
tchnaetts  cited  by  appellant's  counsel.  The  distinction,  in  this 
arespecty  betwixt  that  form  of  action  and  ejectment  is  recognized 
t>y  Judge  Pabsoks  in  the  above  extract  from  his  opinion  in  Higbse 
w.  Rice. 

The  action  of  ejectment,  in  its  origin,  was  a  mere  action  of  tres- 
pass, but  ultimately,  by  a  series  of  fictions,  superseded  other  reme- 
dies for  the  recovery  of  real  property.  It  is  not  necessary  that  the 
defendant  should  own,  or  claim,  a  freehold  estate  in  the  premises 
4Dr  any  estate  whatever,  but  it  is  sufficient  that  he  has  ousted  the 
«wner.  Here  the  city  ousted  Armstrong,  took  his  property,  con- 
certed it  into  a  street,  holds  possession  of  it  as  such,  and  permits 
the  public  to  use  it  for  that  purpose,  excluding  Armstrong  from 
any  use  of  the  street  except  in  common  with  the  public.  In  Chin- 
dell  V.  TaunioHj  110  Mass.  419,  the  evidence  of  the  superintendent 
4>f  streets  for  the  city  of  Taunton  was,  that  he  had  general  care  of 
dthe  streets,  and  acted  under  the  direction  of  the  mayor  and  alder* 
:inen,  and  of  the  city  council ;  that  he  was  ordered  to  lower  the 
i^grade  of  Weir  street ;  ''  that  he  lowered  the  grade,  and  in  doing  so» 
^ug  down  and  carried  away  the  soil  from  the  demanded  premises, 
;and  also  carried  away  certain  curbing  stones  thereon  placed,  and 
^deposited  them  with  other  property  of  the  city ;  and  that  he  caused 
\theclemanded  premises  to  be  lowered  to  the  grade  of  the  street^  and 
2xnade  a  sidewalk,  a  part  of  which  the  demanded  premises  were; 
:tliat  he  did  these  acts  under  orders  to  widen,  grade  and  straighten 
'Weir  street,  and  supposed  the  demanded  premises  were  a  part  of 
^hd  public  street ;  that  he  thus  acted  as  an  officer  of  the  city,  and 

he  supposed,  as  a  part  of  his  duty  as  superintendent  of  streets; 
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and  that  the  street  had  continued  as  when  he  left  it."  The  court 
held  that  these  acts  did  not  show  an  ouster  on  the  part  of  the  city. 
Whatever  may  be  held  in  other  cases,  this  is  no  authority  for  the 
position  of  the  city  here.  The  officer  acted  upon  the  supposition 
that  the  land  he  trespassed  upon  was  a  part  of  tho  street  lie  was 
only  authorized  to  lower  the  grade  of  the  street,  and  no  authority 
to  interfere  with  the  premises  in  question  was  given  him  by  the 
city,  nor  did  the  cUy  in  any  manner  ratify  his  act.  Defendant,  it 
is  true,  by  plea  disclaimed  all  right  in  the  land,  except  a  publio 
easement  in  it  as  a  highway,  but  simply  claiming  it  as  a  publio 
highway  would  not  amount  to  an  ouster,  or  a  ratification  of  an  un- 
authorized entry  upon  the  land  by  an  officer  of  the  city. 

However  this  question  may  have  been  ruled  elsewhere,  the  reasons 
assigned  for  the  doctrine  in  those  cases  are  so  unsatisfactory,  that 
we  prefer  following  the  intimations  of  our  own  court  to  the  contrary, 
rather  than  those  express  adjudications.  Anderson  v.  Ciiif  of  SL 
LouiSj  47  Mo.  484,  was  a  proceeding  by  injunction  to  restrain  the 
city  from  taking  possession  of  land  for  use  as  a  public  wharf,  plaint- 
iff claiming  that  the  condemnation  was  illegal.  The  court  said  : 
*^  If  possession  were  taken  of  the  property  by  the  city,  ejectment 
would  lie."  Hammerslough  v.  OUy  of  Kansas^  57  id.  221,  was  a 
suit  to  enjoin  the  city  from  using  plaintiff's  lot  as  a  street,  and  the 
court  said  :  '^  The  remedy  of  the  plaintiffs,  if  they  claim  that  the 
sale  to  the  city  was  void,  was  an  action  of  ejectment."  In  Walker 
V.  Chicago  R.  R.  Co.y  57  id.  275,  this  court  held,  where  a  railroad 
company  entered  upon  land  of  plaintiff  and  constructed  its  road 
upon  it,  not  having  proceeded  in  a  lawful  manner  to  obtain  a  right 
of  way,  that  it  might  be  ousted  by  ejectment  The  same  doctrine, 
we  think,  is  recognized  in  Evans  v.  M.  L  Ji  N.  R.  R.  Co.,  64  id« 
453,  and  WaWier  v.  Warner,  25  id .  277.  All  that  the  railroad 
company  in  Walker  v.  Chicago  R  R.  Co,  acquired  was  a  right  of 
way,  and  it  claimed  no  more.  The  fee  simple  title  remains  in  the 
•owner  after  a  legal  condemnation  of  the  land  for  a  right  of  way. 
The  railroad  company  can  acquire  only  an  easement  in  the  land 
taken  for  a  road-bed,  and  no  reason  is  perceived  why,  if  ejectment 
can  be  maintained  against  a  railroad  company  to  recover  such  landf 
illegally  taken  by  the  company,  it  will  not  lie  against  a  town  or  city 
for  land  unlawfully  taken  by  it  for  a  street.  The  right  to  maintain 
an  ejectment  against  a  party  in  possession  does  not  depend  upon 
the  rigbt  he  claims  in  the  premises,  but  upon  the  wrong  ho  has 
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done  the  claimant,  if  the  true  owner.  If  he  has  turned  him  out  of 
possession  and  holds  the  premises  against  him,  it  does  not  matter 
what  interest  he  claims. 

The  doctrine  of  this  court  on  the  subject,  we  think,  accords  wifch 
reason  and  justice,  and  the  constitutional  provision,  which  forbids 
the  taking  of  private  property  for  public  use  without  just  compen- 
sation.  It  has  been  uniformly  held,  that  private  property  cannot 
be  taken  for  public  use,  except  in  strict  accordance  with  the  law 
which  prescribes  the  manner  in  which  it  may  be  acquired  for  pub- 
lic use.  Cooley's  Const  Lim.  527 ;  Story  on  the  Constitution,  ^ 
1966. 

[Omitting  a  question  of  damages.] 

The  judgment  is  affirmed.    All  concurring. 

JudgmerU  affirmetL 


Flori  v.  City  of  St.  Lottis. 

(WMo.  8«L) 
Municipal  eorparaHon  -«  not  Udble  far  damages  by  eifdane, 

A  municipal  corporation  is  not  liable  for  it^uries  caused  bj  the  fall  of  a  publio 
market  building,  caused  by  a  cjclone.* 

ACTION  for  personal  injuries.     The  opinion  states  the 
The  plaintiff  had  judgment  below. 

Levereit  BM,  for  appellant. 

Daily  £  Adams  and  ff.  A.  Vlover,  for  respondent 

NoBTON,  J.  This  is  an  action  to  recover  damages  for  iojari 
inflicted  on  Mary  Flori  by  the  prostration  of  a  building  known 
Center  Market,  in  the  city  of  St  Louis,  and  is  brought  before  us 
on  appeal  from  the  St.  Louis  Court  of  Appeals.  The  cause  la  re* 
ported  in  3  Mo.  App.  Rep.  231,  where  the  case  is  as  fully  stated  as 
the  action  taken  by  the  Circuit  Court  during  the  progress  of  the 

^See  note,  18  Am.  Bep.  919, 
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trial,  aud  reiieves  as  of  the  necessity  of  repeating  hero  what  is  said 
there. 

It  is,  however,  proper  to  say  that  'here  was  evidence  on  the  part 
of  plaintiff  tending  to  show  that  the  roof  of  the  market-house  was 
blown  off  and  the  wall  prostrated  by  a  wind  storm  neither  unusual  nor 
uncommon,  and  only  of  ordinary  force  and  violence  ;  there  was  also 
evidence  on  the  part  of  defendant  tending  to  show  that  the  build- 
ing  was  thrown  down  by  a  storm  of  unusual  force,  amounting  to  a 
cyclone.  The  controlling  and  principal  question  in  the  case 
therefore  is,  whether  the  wall  was  thrown  down  by  an  ordinary 
and  usual  wind  storm,  or  by  an  extraordinary  and  unusual  one.  If 
by  the  former,  the  city  is  liable,  if  by  the  latter,  it  is  not  The 
correctness  of  this  doctrine  seems  to  be  conceded,  and  is  fully  rec- 
ognized by  the  Court  of  Appeals,  but  the  Circuit  Court  failed  to 
declare  it,  by  refusing  the  following  instruction :  '*  If  the  jury 
believe  from  the  evidence  that  the  storm  which  overthrew  the  Cen- 
ter Market-house  on  March  dOth,  1872,  was  one  of  unusual  force 
and  violence,  they  will  find  a  verdict  for  defendant."  It  is  said 
that  the  error  committed  in  the  refusal  of  the  above  instruction  is 
cured  by  the  fact  that  the  same  principle  was  contained  in  the  sec- 
ond instruction  given  for  plaintiff,  and  the  first  instruction  given 
for  defendanL  While  the  principle  contained  in  the  refused  in- 
struction was  embraced  in  the  first  given  for  defendant,  an  exam- 
ination of  plaintiff's  second  instruction  shows  it  to  bo  inconsistent 
with  the  said  first  instruction.  The  jury  are  told  in  plaintiff's 
second  instruction  that  ^^  unless  they  should  believe  that  the  wall 
blown  down  was  so  cast  down  by  the  action  of  an  unprecedented 
or  extraordinary  wind  storm,  which  was  not  reasonably  to  have 
been  anticipated  by  the  city,  they  would  find  for  plaintiff,"  while 
they  are  told  in  defendant's  second  instruction  that  ''if  they  be- 
lieve from  the  evidence  that  the  market-house  in  question  waa 
overthrown  by  a  storm  of  unusual  force  and  violence,  or  if  they  be- 
lieve from  the  evidence  that  the  Center  Market-house  at  the  time 
of  the  accident  was  fit  and  able  to  withstand  a  storm  of  ordinary 
power,  then,  in  either  case,  they  will  find  for  defendant."  These 
instructions  are  antagonistic  to  each  other,  and  cannot  be  recon- 
ciled. The  vice  of  the  second  instruction  is  to  be  found  in  the 
words  "  which  was  not  reasonably  to  have  been  anticipated  by  the 
city.'' 

There  was  no  obligation  on  the  city  in  the  construction  and 
VoL.XXXni— 64 


506  MISSOURI, 


Stole  T.  West 


maintenance  of  the  market-honse  to  anticipate  nnprecedented  wind 
stormBy  as  required  by  the  instruction.  It  would  be  strange  doc- 
trine to  require  defendant  to  anticipate  such  a  storm  as  had  never 
before  occurred,  and  provide  against  it  in  the  erection  and  main- 
tenance  of  a  market-house.  The  utmost  requirement  that  could  be 
exacted  would  be  that  they  should  keep  the  building  in  such  condi- 
tion as  would  enable  it  to  withstand  the  ordinary  force  and  power 
of  ordinary  and  usual  wind  storms.  The  interpolation  or  addition 
of  the  words  above  quoted  ijn  plaintiffs  second  instruction  was  cal- 
culated to  mislead  the  jury  and  deprive  defendant  of  the  full  bene- 
fit of  the  declaration  asked,  viz.:  that  if  the  storm  which  overthrew 
the  market-house  was  one  of  unusual  force  and  violence,  they  would 
find  for  defendant.  Because  of  the  misleading  character  of  plaint- 
iff's second  instruction  and  its  irreconcilability  with  defendant's 
firstinstruction,  the  judgment  will  be  reyersed  and  cause  remanded, 
in  which  all  concur.  Ooetn  v.  Hannibal  dk  St.  Jo^b  R.  R*  Co^ 
50  Mo.  472  ;  Hmachen  v.  O'Bannon,  56  id.  290. 

Judgment  rwerwd. 


Statb  v.  West. 

(WMo.  40L) 

Oriminal  law  — Jury  furnished  wUh  intoxieaHnff  drink. 

A  OOD  miction  in  case  of  homicide  will  not  be  set  aside  on  proof  that  the  J  my 
drank  intoxicating  liquors  while  consalting  on  their  Terdlct,  unloM  it  ap> 
peara  that  intoxication  or  other  improper  condnct  was  the  result.* 

nONVICTION  of  murder.    The  opinion  states  the  case. 

John  Cosgrave  and  W.  Y.  Pendleton,  for  plaintiff  in  error. 

(7.  L.  Smithy  attorney-general,  and  J.  H.  Johnson,  prosecuting 

attorney,  for  the  State. 

Hekby,   J.    Defendant  was  indicted  at  the  November  term, 

1878,  of  the  Circuit  Court  of  Cooper  county,  for  the  murder  of  m 

■- —        ■ ■  ._ ■^— ^— 

rro  same  effect,  SlaU  t.  Bruce  (48  Iowa,  530),  80  Am.  Rep.  403. 
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111411  whose  name  was  to  the  jurors  unknown.  At  the  January 
term,  1879,  of  said  court,  he  was  tried  and  convicted  of  murder  in 
the  first  degree,  and  sentenced  to  be  hanged.  From  the  judgment 
of  the  Circuit  Oourt,  he  has  appealed,  assigning  numerous  errors 
as  having  occurred  in  the  trial,  among  them:  First,  the  rejection 
by  the  court  for  incompetency  of  the  following  persons  summoned 
as  jurors,  viz. :  W.  Parker,  A.  Santer,  J.  P.  Moore,  Geo.  Fluke  and 
W.  H.  Moore.  Second,  that  the  conviction  was  obtained  without 
proof  that  the  homicide  was  committed  in  Cooper  county.  Third, 
that  the  court  erred  in  declaring  that  Samuel  L.  Ewing  was  a  com- 
petent witness,  and  permitting  him  to  testify  against  the  defendant. 
Fourth,  that  the  jury  was  furnished  with  intoxicating  liquor  while 
the  trial  was  progressing,  after  they  had  retired  to  consider  of  their 
verdict.  The  other  error  assigned  was  that  instructions  were  given 
for  the  State,  which  should  have  been  refused,  and  others  asked  by 
the  defendant  were  refused,  which  should  have  been  given. 

[Omitting  the  other  questions.] 

On  the  motion  for  a  new  trial,  affidavits  were  filed  showing  that 
intoxicating  liquor  had  been  supplied  to  the  jury  by  the  deputy 
sherifF,  Williams,  who  had  charge  of  them.  Two  and  a  half  quarts 
were  so  furnished  during  the  trial,  about  half  of  which  was  pro- 
cured from  the  time  they  retired  to  consider  of  their  verdict,  until 
they  returned  the  same  into  court,  a  period  of  nearly  two  days. 
R.  W.  Whitlow,  one  of  the  jurors,  states  in  his  affidavit,  that  the 
only  time  he  ever  saw  whisky  drank  was  in  the  morning  before 
breakfast,  and  **  at  no  time  did  he  see  a  juror  take  more  than  one 
dram  a  day,  and  that  at  no  time  was  any  juror  under  the  influence 
of  liquor  in  the  least  degree.''  L.  L.  Williams,  the  deputy  sheriff, 
stated  in  his  affidavit  that  he  never  saw  any  juror  in  the  least  de- 
gree affected  by  liquor,  or  either  of  them  take  more  than  one  drink 
daring  the  day.  No  one  testified  to  any  other  misconduct  of  the 
jury.  There  is  nothing  in  the  affidavits,  or  any  of  them,  or  any- 
where in  the  record,  to  the  effect  that  any  of  the  jurors  were  at  any 
time  intoxicated,  or  that  the  verdict  was  procured  by  any  improper 
means.  The  practice  of  supplying  jurors  with  intoxicating  drinks 
18  not  approved,  but,  on  the  contrary,  is  to  be  condemned  as  im- 
proper. Men  who  have  to  determine  as  grave  questions  as  those 
snbmitted  to  a  jury  in  a  prosecution  for  murder,  should  so  conduct 
themselves  as  to  excite  no  suspicion  that  their  verdict,  whatever  it 
may  be*  is  the  result  of  any  thing  but  a  calm  and  impartial  consid- 
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eration  of  the  law  and  the  evidence  in  the  ease.  It  should  be  held 
a  contempt  of  court  for  any  officer  of  the  court  to  furnish  a 
juiy,  or  any  member  of  a  jury,  with  intoxicating  liquor,  except  in 
a  case  of  necessity;  but  it  does  not  follow  that  the  mere  fact  that 
ardent  spirits  have  been  furnished  a  jury,  is  sufficient  to  warrant 
either  the  trial,  or  an  appellate  court,  in  setting  aside  their  verdict 
In  State  v.  Upton^  20  Mo.  399,  Scott,  J.,  delivering  the  opinion 
of  the  court,  said:  '^  We  have  never  lent  a  willing  ear  to  objections 
against  verdicts,  growing  out  of  irregularities  in  the  conduct  of 
jurors,  unless  such  irregularities  affected  the  verdict,  or  were  in- 
duced by  means  employed  by  the  party  obtaining  it  Whilst  the 
conduct  of  jurors  cannot  be  too  narrowly  watched  by  the  courts, 
yet  it  they  do  misbehave,  if  it  cannot  be  seen  that  such  misbeha- 
vior affected  the  verdict,  it  has  been  thought  best,  under  all  the 
circumstances,  to  leave  such  misbehavior  to  the  reprehension  of  the 
courts,  and  the  punishment  imposed  by  law  for  it"  In  that  case  it 
was  proved  on  motion  for  a  new  trial,  that  the  jury  in  their  retire* 
ment  used  intoxicating  liquors,  but  it  was  not  shown  that  any 
member  of  the  jury  was  at  any  time  intoxicated.  Judge  Scott 
observed  on  that  subject,  that:  '^  No  court  would  be  warranted  in 
receiving  a  verdict  against  a  prisoner  from  a  jury,  any  member  of 
which  was  in  the  least  under  the  influence  of  intoxicating  liqnor. 
But  to  hold  that  a  verdict  should  be  set  aside  for  the  use  of  ardent 
spirits  by  the  jury,  not  carried  to  an  excess,  when  such  spirits  are 
not  supplied  from  a  source  interested  or  calculated  to  bias  the 
minds  of  the  jurors,  would  be  establishing  a  rule  which  would 
result  in  no  practical  good,  and  prove  very  burdensome  tx)  parties.** 

Judgment  affirmetL 
All  concurring. 


MORQAK  v.  DUBFEE. 
(60  Mo.  469.) 

ilffffffff  —  $tHf'drfeMe  in  ane*$  htuinesi  office  —  damoffee, 

M.,  a  man  who  carried  concealed  weapons  and  was  reputed  to  bequarrelsoiiM 
and  dangerous,  and  who  was  stronger  than  the  defendant,  entered  defend, 
ant's  business  office,  and  abused  him  with  opprpbrious  epithets.  Defendtnt 
ordered  him  to  leave,  but  he  refused,  and  continued  the  abuse.    Defendsat 
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then  pushed  him  with  his  open  hand  toward  tbe  door,  when  M.  violentlj 
throttled  him,  and  moved  his  hand  as  if  endeavoring  to  draw  a  weapon,  where- 
upon defendant, reachingout  his  hand  toward  a  safe  to  steadj  himself,  grasped 
a  seal,  and  struck  M .  on  the  head,  knocking  him  down,  from  which'he  died. 
In  a  civil  action  of  damages,  7ield  that  the  defendant's  act  was  justifiable. 
In  such  an  action,  evidence  of  the  defendant's  wealth  is  improper,  unless  it  is 
a  case  for  exemplary  damages.* 

i  GTION  of  damages  for  killing  plaintiff's  father.  Evidence  was 
^  given  tending  to  show  that  the  defendant  was  worth  from 
tSOyOOO  to  $40,000.  The  conrt  gave  the  following  instrnctions  for 
the  plaintiff : 

1.  If  yon  find  from  the  evidence  the  defendant  wrongfully  struck 
the  said  Pressley  O.  Morgan  on  the  head  with  a  notarial  seal,  and 
knocked  him  npon  the  bnck  pavement,  or  by  force  of  the  lick  he 
fell  npon  said  pavement,  and  the  blow  or  fall  gave  him  a  wound  or 
wounds  upon  the  head  which  caused  his  death,  you  should  find  for 
the  plaintiff,  and  assess  his  damages  as  you  may  believe  to  be  right 
and  proper,  not  exceeding  $5,000,  with  reference  to  the  necessary 
injnry  resulting  from  the  death  of  said  Morgan  to  the  said  minor, 
the  said  Alonzo  P.  Morgan  ;  also  having  reference  to  the  aggravat- 
ing or  mitigating  circumstances  attending  the  giving  of  tbe  blow, 
that  is  to  say  :  If  you  find  that  the  blow  was  not  only  wrongfully 
given,  but  was  wantonly  and  cruelly  inflicted  in  a  spirit  of  hatred 
or  ill-will,  and  without  reasonable  provocation,  you  may  allow  such 
sum  as  you  may  deem  proper  under  all  the  circumstances,  including 
punitive  or  exemplary  damages,  but  if  the  act  of  the  defendant  was 
wrongful,  yet  if  it  was  attended  with  circumstances  of  provocation 
and  insult,  this  may  be  considered  in  mitigation  of  damages. 

2.  If  you  find  from  the  evidence  that  the  defendant  struck  the 
said  Pressley  0.  Morgan  on  the  head  with  a  notarial  seal,  a  danger- 
ous weapon,  and  thereby  knocked  him  down,  and  the  blow,  or  the 
fall,  or  both  combined,  caused  his  death,  it  devolves  upon  the  de- 
fendant to  show  to  the  satisfaction  of  the  jury,  by  a  preponder- 
ance of  the  evidence,  that  he  was  justifiable  m  giving  the  blow  in 
his  own  proper  self-defense  ;  unless  such  justification  appears  from 
the  evidence  offered  by  the  plaintiff,  it  must  appear  from  all  the  evi- 
dence in  the  case  to  the  satisfaction  of  the  jury  that  the  blow  was 

•Compare  Brown  r.  Bamea,  ante,  p.  875.  The  principal  case,  on  aooount  of  tbe  diTlsloi 
•f  opinion,  cannot  become  authoritatlTe,  and  we  report  ft  only  on  account  of  its  some- 
what ringular  interest.    See  note,  12  Am.  Bep.  218. 
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justifiable  on  the  ground  of  self-defense.    If  this  so  appears,  joa 
should  find  for  the  defendant 

3.  The  defendant  had  a  right  to  order  the  deceased  to  leave  his 
office  and  go  out  of  it,  and  it  was  the  duty  of  the  deceased  to  com*- 
ply  with  the  request  or  order,  and  if  he  refused  to  do  so,  the  de- 
fendant had  a  right  to  lay  his  hands  upon  him  and  put  him  out  by 
force,  and  if  the  deceased  resisted  the  defendant  by  the  use  of  force 
and  yiolenoe  to  his  person,  either  actual  or  thi-eatened,  the  defend- 
ant had  the  right  to  oppose  force  with  force,  using  such  force  and 
measures  only  as  might  be  reasonably  necessary  to  eject  the  deceased 
from  his  office,  but  the  defendant  could  have  no  right  to  use  a 
deadly  weapon  and  strike  the  deceased  with  a  dangerous  or  deadly 
weapon  upon  a  vital  part,  for  the  purpose  of  forcing  or  driving  the 
deceased  out  of  his  office.  But  if  in  attempting  to  put  the  deceased 
out,  he,  the  deceased,  resisted  the  defendant  by  violence  and  by 
assaulting  him  by  taking  him  by  the  throat,  and  the  defendant  did 
believe  and  had  good  reason  to  believe  that  the  deceased  was  about 
to  do  him  some  great  personal  injury,  the  defendant  had  the  right 
to  defend  himself  against  such  threatened  danger  by  the  use  of  any 
weapon,  even  to  the  extent  of  taking  his  life  or  infiicting  an  injury 
that  might  result  in  death.     It  is  not  essential  to  this  defense  that 
there  should  be  actual  or  real  danger,  or  that  the  peril  of  great 
bodily  harm  should  be  really  imminent    If  from  all  the  circum- 
stances actually  attending  the  situation  at  the  time  of  the  blow- 
given  by  the  defendant,  there  was  reasonable  ground  to  believe  that 
the  deceased  designed  to  do  the  defendant  some  great  personal  in- 
jury at  the  time,  and  the  defendant  struck  him  with  the  seal  to 
avert  such  injury,  and  not  in  a  spirit  of  malice  or  revenge,  he  was 
justifiable,  although  there  may  have  been  no  design  on  the  part  of 
the  deceased  to  do  the  defendant  any  serious  injury  nor  danger  that  it 
would  then  be  done.    The  defendant  had  the  right  to  act  upon  the 
appearances,  in  deciding  upon  the  situation,  and  whether  the  de* 
fcndanthad  good  reason  to  apprehend  real  danger  at  the  tim&   f  he 
general  reputation  of  the  deceased  in  the  neighborhood  as  to  being 
a  violent,  turbulent,  dangerous  man,  or  a  quiet,  iteaceable  one,  aa 
shown  by  the  evidence,  as  also  any  threats  he  may  have  made  shortly 
before  the  difficulty,  may  be  considered. 

The  court  refused  an  instruction  offered  by  the  defendant  to  the 
effect  that  on  the  evidence  the  plaintiff  was  not  entitled  to 
and  also  the  foIlo¥ring,  among  others : 
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7.  If  the  jary  believe  from  the  eTidenco  that  Pressley  G.  Morgan 
went  into  the  law-office  of  defendant  and  nsed  load  and  offcnsire 
language,  and  the  defendant  thereupon  requested  said  Morgan  to 
leave  his  office,  and  that  said  Morgan  refused  so  to  do,  but  con  tin- 
ned to  use  loud  and  offensive  language,  and  thereupon  defendant 
again  requested  said  Morgan  to  leave  his  office,  and  pushed  him  with 
his  left  hand,  it  was  Morgan's  duty  to  comply  with  said  request ; 
and  if  the  jury  believe  from  the  evidence  that  said  Morgan,  instead 
of  leaving  the  office,  assaulted  defendant  and  laid  hold  of  his  per> 
son  in  a  violent  and  threatening  manner,  and  that  defendant,  in 
defense  of  his  person  and  the  possession  of  his  office,  nsed  such 
force  as  was  reasonably  necessary  under  the  circumstances,  then 
said  Morgan,  if  death  had  not  ensued,  would  not  have  been  entitled 
to  maintain  an  action  and  recover  damages  on  account  of  the  in- 
jories  so  inflicted  by  said  defendant,  and  if  said  Morgan  could  not 
have  maintained  said  action,  neither  can  the  plaintiff^  and  the  jury 
will  find  for  the  defendant 

Other  facts  are  stated  in  the  opinion.  The  plaintiffs  had  judg- 
ment below. 

WiOard  P.  HaU,  for  appelknt     ' 

Sherwood,  C.  J.  Action  on  behalf  of  Alonzo  P.  Morgan  for 
damages  for  killing  his  father  Pressley  O.  Morgan.  On  trial  had, 
a  verdict  was  returned  for  $400,  and  judgment  accordingly. 

The  deceased,  who  was  in  the  habit  of  carrying  concealed  wea- 
pons, and  had  a  well  established  reputation  for  being  a  turbulent, 
quarrelsome  and  dangerous  man,  and  was,  it  seems,  somewhat  the 
physical  superior  of  Durfee,  entered  the  law-office  of  the  latter, 
to  whom  his  reputation  as  a  dangerous  man  was  well  known,  in  an 
apparently  friendly  manner,  though  he  had  just  previously  made 
threats  in  a  saloon  of  his  purpose  to  do  him  a  serious  injury.  After 
some  conversation,  the  deceased,  Morgan,  commenced  an  alterca- 
tion  with  Durfee  relative  to  some  business  matter;  showered  upon 
him  the  most  opprobrious  epithets,  repeatedly  refused  to  leave  the 
office  when  told  to  do  so,  saying,  ^^he  wouldn't  go  out  until  he  got 
ready,"  and  still  continuing  his  vile  abftse.  Durfee,  remarking  to 
him,  **  Morgan,  1  intend  you  shall  go  out,"  pushed  him  backward 
with  his  open  hand,  a  step  or  two  toward  a  safe  which  stood  by  the 
open  door,  when  Morgan,  seizing  Durfee  by  the  throat  and  beard, 
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and  choking  him  with  one  hand  so  he  could  scarcely  speak,  and 
gesticulating  violently  with  the  other,  pulled  Durfee  up  to  him  and 
toward  the  door,  and  was  in  the  act  of  threatening  his  life,  when 
the  latter,  who  had  not  touched  Morgan  but  the  once,  reached  out 
his  hand  toward  the  safe  in  order  to  steady  himself,  picked  up  a 
notarial  seal  and  struck  Morgan  on  the  head,  who,  thereupon  re- 
leased his  grip  on  his  throat  and  fell  out  of  the  door,  and  shortly 
thereafter  died,  either  from  the  blow  or  the  effect  of  the  fall  on 
the  pavement,  from  the  testimony,  most  probably  the  latter.  Dur- 
fee's  testimony,  which  is  uncontradicted  in  any  material  particular 
by  the  only  other  eye-witness  of  the  transaction,  says,  when  his 
hand,  in  his  effort  to  steady  himself,  fell  on  the  seal,  he  seized  it  by 
its  lower  part,  raised  it  up  and  felt  it  coming  over  with  force, 
which  he  resisted,  as  much  as  he  could,  but  it  struck  Morgan's 
head  ;  that  when  he  struck  with  the  seal  he  could  scarcely  breathe; 
and  that  the  blow  was  given  at  the  time  the  threat  before  men- 
tioned was  uttered,  and  while  Morgan  was  moving  his  hand  up  and 
down  as  if  trying  to  get  some  weapon  out  of  his  pocket. 

Upon  the  foregoing  testimony,  the  court  refused  an  instruction 
for  the  defendant  that  plaintiff  was  not  entitled  to  recover.  My 
opinion  of  this  refusal  is,  that  it  was  clearly  erroneous ;  for  it  ap- 
pears to  me  that  few  cases  afford  stronger  grounds  for  successful 
resistance  against  an  action  for  damage  than  the  pi'esent  one. 
Durfee  had  the  unquestionable  right  to  defend  his  office  from  ruth- 
less intrusion,  and  his  person  against  a  battery  then  being  inflicted, 
as  well  as  threatened  death.  His  right  was  therefore  of  a  two- 
fold nature,  defense  of  his  habitation  and  defense  of  his  person ; 
and  as  coincident  with  that  two-fold  right  he  was  invested  by  the 
first  law  of  nature  with  authority  to  employ  all  the  means  within 
his  reach,  all  the  energies  under  his  control,  which  the  apparent 
necessity  demanded,  to  expel  the  unwelcome  and  turbulent  intruder, 
and  protect  himself  against  the  murderous  intentions  of  a  desperate 
and  dangerous  man. 

In  HincIicUffe^s  case,  1  Lew.  C.  C.  161 ;  Gases  Self  Defense,  125, 
upon  an  indictment  for  manslaughter,  it  appeared  that  the  deceased 
and  his  servant  insisted  on  placing  corn  in  the  prisoner's  baruy 
which  she  refused  to  allow.  They  exerted  force  and  a  scuffle  en- 
sued, in  which  the  prisoner  received  a  blow  in  the  breast,  where- 
upon she  threw  a  stone  at  the  deceased  and  he  fell  down  and  was 
taken  up  dead.     Holroyd,  J.,   said:    "This  case  fails  on  two 
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accounts.  It  is  not  proved  that  the  death  was  caused  by  the  blow^ 
and  if  it  had  been,  it  appears  that  deceased  received  it  in  an  at- 
tempt to  invade  her  barn  against  her  will.  She  had  a  right  to 
defend  her  barn,  and  to  employ  such  force  as  was  reasonably  neces- 
^ry  for  that  purpose ;  and  she  is  not  answerable  for  any  unfortunate 
accident  that  may  have  happened  in  so  doing."  And  under  his  lord- 
ship's direction  the  prisoner  was  acquitted. 

The  principle  which  dominates  that  case^  it  would  seem,  ought 
to  control  this  one,  unless  it  can  be  said  that  favorable  presumptions 
attend  the  felling  of  a  man  with  a  stone,  but  unfavorable,  with  a 
notarial  seal.  That  case  is  also  authority  for  the  exercise  of  the 
power  by  a  trial  court  seldom  brought  into  requisition,  however, 
owing  to  a  pitiable  and  painful  weakness  in  the  dorsal  region,  of 
directing  a  verdict  for  either  party  where  the  facts  are  undisputed 
and  the  witnesses  unimpeached,  or  where  the  verdict,  if  returned 
for  the  opposite  party,  would  be  set  aside  as  against  the  law  and 
evidence.  This  doctrine  is  well  established.  Proffatt  on  Jur.  Tr., 
§§  351,  352,  354,  and  cases  cited.  This  case  falls,  I  think,  clearly 
within  the  above  mentipned  rule  ;  and  that  its  circumstances  would 
well  have  warranted  the  verdict  for  the  plaintiff  in  being  set  aside 
as  the  result  of  either  passion  or  prejudice  on  the  part  of  the  triers 
of  the  fact;  for  it  is  quite  clear  to  my  mind  from  the  evidence 
that  Durfee  was  either  justifiable  or  excusable,  since  he  was  engaged 
in  a  lawful  act,  and  only  doing  what  the  apparent  necessity  of  the 
case  demanded ;  and  whether  justifiable  or  excusable,  the  verdict 
should  havo  been  for  him.  Hinchliffe^s  case,  supra ,  1  Wag.  Stat., 
§§  4,  5,  6,  p.  446.  It  can  scarcely  be  doubted  that  if  the  defend- 
ant had  been  tried  for  the  homicide  he  should  have  been  acquitted. 
If  he  should  have  been  acquitted  in  such  a  case,  then  certainly  in 
this  the  finding  should  have  been  in  his  favor. 

In  P(md  V.  Peophy  8  Mich.  150,  a  very  well  considered  case,  where 
the  accused  was  tried  for  murder  and  found  guilty  of  manslaughter, 
the  death  having  occurred  from  a  gun-shot  wound,  at  the  out-house 
of  the  prisoner  where  his  servants  slept,  near  his  dwelling,  and  it 
was  insisted  that  ho  was  only  charged  with  excusable  or  justifiable 
homicide,  Campbell,  J.,  remarked  :  '^  The  first  inquiry  necessary 
is  one  which  applies  equally  to  all  grounds  of  defense ;  and  is 
whether  the  necessity  for  taking  life,  in  order  to  excuse  or  justify 
the  slayer,  must  be  one  arising  out  of  actual  or  imminent  danger; 
or  whether  he  may  act  upon  a  belief,  arising  from  appearancei  which 
Vol.  XXXIII  —  65 
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give  him  reasonable  cause  for  it,  that  the  danger  is  actuul  and  im- 
minent,  although  he  may  tarn  oat  to  be  mistaken.  Human  life  is 
not  to  be  lightly  disregarded,  and  the  law  will  not  permit  it 
to  be  destroyed  unless  upon  urgent  occasion.  But  the  rules 
which  make  it  excusable  or  justifiable  to  destroy  it  under  some 
cicumstances  arc  really  meant  to  insure  its  general  protection* 
They  are  designed  to  prevent  reckless  and  wicked  men  from  assail- 
ing peaceable  members  of  society,  by  exposing  them  to  the  danger 
of  fatal  I'esistance  at  the  hands  of  those  whom  they  wantonly  at- 
tack and  put  in  peril  or  fear  of  great  injury  or  death  ;  and  such 
rules,  in  order  to  be  of  any  value,  must  be  in  some  reasonable  degree 
accommodated  to  human  character  and  necessity.  They  should  not 
be  allowed  to  entrap  or  mislead  those  whose  misfortunes  compel  a 
resort  to  themu  Were  a  man  charged  with  crime  to  be  held  to  a 
knowledge  of  the  facts  precisely  as  they  are,  there  could  be  few 
cases  in  which  the  most  innocent  intention  or  honest  zeal  could 
justify  or  excuse  homicide.  *  *  The  prisoner  who  is  to 
justify  himself  can  hardly  be  expected  to  be  entirely  cool  in  a  deadly 
affray,  or  in  all  cases,  to  have  great  courage  or  large  intellect ;  and 
he  cannot  well  see  the  true  meaning  of  all  that  occurs  at  the  time; 
while  he  can  know  nothing  whatever  *  *  concerning  the 
designs  of  his  assailant  any  more  than  can  be  inferred  from  ap- 
pearances." These  views  are  remarkably  well  expressed,  and  as  I 
think,  they  are  fully  applicable  to  the  undisputed  buits  in  the  pres- 
ent case  I  have  only  to  reiterate  my  before  announced  conclusion^ 
that  the  case  should  never  have  been  submitted  to  the  jury,  except 
with  a  direction  to  i*eturn  a  verdict  for  the  defendant. 

Making  the  concession,  however,  that  the  case  ought  to  have  been 
submitted  to  the  jury  for  consideration  in  the  usual  way,  still  the 
judgment  should  be  reversed  for  errors  otherwise  committed  ia  iu- 
structing  the  jury.    There  was  error  in  the  first  instructioa  for 
plaintiff,  because  there  was  absolutely  no  evidence  showing  aggra- 
vating circumstances,  nor  that  the  blow  ''was  wantonly  and  cruelly 
inflicted  in  a  spirit  of  hatred  or  ill-will,  and  without  reasonable 
provocation."    If  there  were  no  aggravating  circumstances  attend- 
ing the  death,  then  exemplary  damages  were  not  allowable.  Cooley 
on  Torts,  44,  and  cases  cited  ;  Whalen  v.  Centenary  Church,  6^  Mow 
326  ;  Owen  v.  Brockschmidi,  54  id.  285.  In  the  case  last  cited ,  it  \Rraa 
held  that  where  there  were  aggravating  circumstances,  tbe    jury 
should  not  be  restricted  to  a  mere  question  of  dollars  aacL  oeiita. 
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The  obvioas  corollary  from  the  adjadication  in  that  case  is,  that 
where  there  are  do  aggravating  circnmstances,  the  jury  should  be  re- 
stricted to  the  pecuniary  or  '^  necessary  injury  resulting  from  such 
death." 

The  second  instruction  for  plaintiff  was  erroneous  in  that  it  held 
the  defendant  responsible,  whether  the  blow  or  the  fall,  or  botb 
combined,  caused  Morgan's  death.  Defendant's  act,  if  it  was  not 
a  wanton,  but  a  lawful  one,  that  of  resisting  the  force  and  violence- 
of  a  hostile  intruder,  directed  both  against  the  person  and  posses^ 
sion  of  defendant,  rendered  him  only  responsible  for  the  natural 
and  probable  consequences  of  his  act ;  and  not  answerable  for  any 
unforeseen  and  unfortunate  result  which  may  have  attended  that 
act  Hinchcliffi%  case,  supra ;  Railway  Co.  v.  Kellogg,  94  IT.  S. 
469.  Worded  as  the  instruction  was,  the  jury  may  well  have  con-^ 
eluded  that  though  defendant  was  not  guilty  of  any  wanton  wrong 
in  giving  the  blow,  yet  that  he  was  responsible  therefor,  unless 
entirely  justifiable  in  inflicting  it,  whether  the  blow  was  or  was  not 
the  direct  or  proximate  cause  of  Morgan's  death.  Upon  a  like 
theory  defendant  would  have  been  civilly  liable  had  ho  given  the 
blow  with  his  open  and  unarmed  hand.  It  should  have  been  left 
to  tho  jury  to  say  whether  the  death  of  Morgan  was  accidental,  or 
the  natural  consequence  of  the  blow  inflicted. 

The  third  instruction  for  the  plaintiff  was  erroneous,  because, 
while  recognizing  the  right  of  defendant  to  use  a  deadly  weapon  in 
defense  of  his  person  against  threatened  danger  of  great  personal 
injury,  even  to  the  extent  of  taking  the  life  of  his  assailant,  it 
utterly  ignored  and  failed  to  give  recognition  to  an  equal  right  of 
defendant  to  do  the  same  thing  in  defense  of  his  office,  which  jE?ro 
hoc  vice  was  as  much  his  dwelling  as  the  house  ordinarily  known 
by  that  appellation .  And  this  right  of  defending  one's  dwelling 
is  in  some  sense  superior  to  that  of  the  defense  of  his  person  ;  for 
in  the  latter  case  it  is  frequently  the  duty  of  the  assaulted  to  flee, 
if  the  fierceness  of  the  assault  will  permit,  while  in  the  former  a 
man  assaulted  in  his  dwelling  is  not  obliged  to  retreat,  but  may 
stand  his  ground,  defend  his  possession,  and  use  such  means  as  are 
absolutely  necessary  to  repel  the  assailant  from  his  house,  even  to 
the  taking  of  life.  Pond  v.  People,  supra,  and  cases  cited ;  3 
Greenl.  Ev.,  §§  65,  117 ;  State  v.  Patterson,  45  Vt.  808 ;  8.  c,  12 
Am.  Bep.  200 ;  Parsons  v!  Brown,  15  Barb.  590. 

And  the  instruction  was  also  erroneous  on  another  score.    It 
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told  the  jury  if  there  was  reasonable  ground  to  apprehend  great 
personal  injury  from  the  deceased,  '^and  the  defendant  struck  him 
with  the  seal  to  avoid  such  injury,  and  not  in  a  spirit  of  malice  or 
revenge,  ho  was  justifiable."  It  will  be  observed  that  the  term 
"*•  malice**  is  not  defined  ;  the  jury  were  therefore  left  to  construe 
it  as  they  would.  It  is  a  legal  term,  and  "  understood  to  mean  that 
general  malignity  and  recklessness  of  the  lives  and  personal  safetjr 
of  others  which  proceed  from  a  heart  void  of  a  just  sense  of  social 
'  daty  and  fatally  bent  on  mischief."  3  Greenl.  £v.,  §  144.  It  woald 
seem  from  the  instruction  that  malice  was  regarded  as  the  legal 

•  >6qaivalent  of  reven^.  This  was  an  evident  error ;  and  even  if 
properly  regarded  as  meaning  revenge,  the  instruction  was  erroneous 
■8  not  having  a  particle  of  evidence  to  support  it 

It  is  unnecessary  to  examine  in  exienso  the  instructions  asked  by 
defendant,  since  we  have  incidentally  reviewed  most  of  those  asked 

•  'byhim.     The  seventh  instruction,  however,  asked  on  his  behalf 
Mras properly  refused  ;  for  it  told  the  jury  that  if  Pressley  O.  Morgan 
-vonld  not,  had  he  lived,  have  recovered  against  defendant,  then  plain- 
tiff could  not  do  so.  This,  though  true  as  a  matter  of  law,  had  noth- 
ing to  do  with  the  case  so  far  as  concerned  the  jnry. 

As  above  indicated,  the  statute,  under  which  this  action  was 
brought,  authorizes,  where  there  are  circumstances  of  aggravation, 
the  recovery  of  vindictive,  exemplary  or  punitive  damages ;  and 
when  such  .recovery  is  allowable,  the  pecuniary  standing  of  defend- 
ant is  an  obviously  proper  subject  of  inquiry.  B.ut  as  there  were 
no  aggravating  circumstances  in  this  case,  and  consequently  no  vin- 
dictive damages  recoverable,  the  opulence  or  poverty  of  defendant 
was  not  properly  admitted  in  evidence. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 

Hei^rtJ.,  concurs  on  the  first  i>oint  discussed;  Nobtok,  J.» 
concnrs  in  the  result ;  Napton"  and  Hough,  JJ.,  dissent. 
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Bt/retg-^dUehargeof^h^  exUnMon  of  time  of  pofifmmU  in  eonMeraUcm  ^ 

UMurious  interut  in  advance. 

An  agreement  between  indorsee  and  principal  maker  of  a  note,  to  extend  the 
time  of  payment  for  a  definite  period,  in  oonnideration  of  usurioae  iaterasi 
paid  in  adranoe,  dieehargee  a  inrety  on  the  note,  who  waa  known  to  tlM^ 
indorsee  00  to  be  when  he  took  the  note. 

ACTION  on  a  note.    The  opinion  states  the  facts.    The  defend* 
ant  had  judgment. 

Waters  di  Winslow,  with  W.  P,  Harrisony  for  appellant.  The  con* 
sideration  paid  for  the  extension  of  time  was  interest  in  advance, 
and  so,  although  nsurious,  it  will  not  support  the  agreement 
Sucker  v.  Eobinson,  38  Mo.  158;  Hosea  v.  Bowley,  67  id.  367; 
Bank  v.  Harrison,  id.  603;  Byles  on  Bills^SQO ;  Pars.  Mer.  Law,  69, 
93. 

W.  H.  Hatch,  and  James  Carr,  for  respondent. 

Hbnrt,  J.  This  was  a  suit  on  a  note  for  12^000,  executed  by 
Blaine  &  Steers,  and  the  defendant,  John  Aaron,  dated  February 
18,  1873,  payable  180  days  after  its  date  to  William  Steers,  and  by 
him  indorsed  to  the  plaintiff.  The  note  was  given  for  money  bor- 
rowed by  Blaine  &  Steers  of  Stillwell ;  the  defendant,  Aaron,  wsg 
but  the  surety  of  the  firm,  and  this  was  known  to  Stillwell  when 
he  received  it.  The  evidence,  on  the  part  of  the  defendant,  tended 
to  show  that  when  the  note  became  due  Blaine  &  Steers  paid  thereon 
$l,000y  and  that  in  consideration  of  110,  then  paid  to  Stillwell,  he 
agreed  with  William  Steers,  one  of  the  firm  of  Blaine  &  Steers,  and 
the  payee  and  indorserof  the  note,  to  extend  the  time  for  payment 
of  the  balance  one  month,  and  that  John  Aaron  was  neither  apprised 
of,  nor  consented  to,  the  extension.  For  plaintiff,  the  court  instruc- 
ted the  jury  as  follows :  "  Although  the  jury  may  believe  from  the 
evidence  that  Blaine  &  Steers  were  the  principal  debtors  on  the  note, 
and  that  Aaron  was  ofily  the  security  thereon,  and  that  at  maturity 
of  said  note  Stillwell  was  the  holder  of  said  note,  and  as  such  he  did, 
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in  consideration  of  110  paid  him  by  Steers,  one  of  the  firm  of  Blaine 
&  Steers,  agree  with  Steers  to  extend  the  time  for  payment  of  said 
note,  for  a  definite  time,  without  the  consent- of  Aaron  ;  yet  if  they 
find  from' the  evidence  that  said  tlO,  paid  by  Steers,  was  paid  as 
interest  in  advance  on  said  note,  for  said  time,  to  procure  said  ex- 
tension, and  was  so  accepted  and  received  by  Stillwell,  then  the 
agreement  so  made  by  Stillwell  did  not  discharge  said  Aaron,  and 
the  verdict  should  be  for  plaintifE."  In  another  instruction  the 
court  declared  that  if,  at  the  time  of  payment  of  the  tl,000,  it 
was  agreed  by  plaintiff,  and  Blaine  &  Steers,  in  consideration  of  tlOy 
then  paid  by  Steers  to  plaintiff,  that  the  latter  should  extend  the 
time  of  payment  on  the  balance  due  for  thirty  or  sixty  days,  such 
agreement  did,  by  operation  of  law,  release  defendant  from  all  lia- 
bility on  said  note.  There  was  a  verdict  and  judgment  for  defend- 
ant, from  which  judgment  plaintiff  has  prosecuted  an  appeal  to 
this  court.  Many  instructions  were  given  and  refused,  but  the 
foregoing  fully  present  the  questions  which  it  is  deemed  necessary 
to  consider. 

It  has  uniformly  been  held  in  this  State,  that  if  a  creditor,  for  a 
valuable  consideration,  make  an  agreement  with  the  principal  debtor 
which  suspends  his  right  of  action  on  the  demand  for  a  definite 
period  of  time,  without  the  consent  of  the  surety,  it  operates  to 
discharge  the  surety.  Olobe  MuL  Ins  Co.  v.  Carson,  31  Mo.  218; 
Smart  v.  Schnitter,  38  id.  480  ;  Oernian  Sav.  Asso.  v.  Helmrich,  57 
id.  100,  385  ;  Coster  v.  Mesner,  58  id.  550 ;  Kincaid  y.  Fates,  63  id. 
46  ;  First  Nat.  Bank  of  Springfield  v.  LeavUt,  65  id.  562 ;  State  v. 
Roberts,  68  id.  234.  The  doctrine  is  stated  by  Savage,  C.  J.,  in 
Wood  V.  Jefferson  County  Bank,  9  Cow.  206,  as  follows  :  "  If  the 
creditor,  by  agreement  with  the  principal  debtor^  without  the  con- 
sent of  the  surety,  varies  the  terms  (of  the  contract)  by  enlarging 
the  time  of  performance,  the  surety  is  discharged.''  IvLKinoaidy, 
Tates,  63  Mo.  47,  it  is  thus  stated  :  **  If  the  creditor  enters  into 
any  binding  contract,  the  effect  of  which  will  be  to  give  further 
time  to  the  principal  debtor  without  the  consent  of  the  surety,  the 
surety  will  be  discharged."  The  contract  or  agreement  which  the 
authors  of  the  above  extracts  had  in  their  minds  was  not  an  alter* 
ation  of  the  original  contract  by  erasure  of  terms  from  it,  or  the 
addition  of  stipulations  to  the  original  contract  by  interlineation. 
This  would  release  the  surety  without  any  reference  to  the  princi* 
pie  under  consideration,  whether  such  interlineation  or  erasure  were 
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made  for  a  valuable  consideration  or  not.  It  woald  then  not  be  the 
contract  the  sarety  signed,  and  he  could  safely  plead  non  est  factum, 
or  prove  the  fact  under  the  general  issue,  if  sued  on  a  contract  not 
under  seal. 

An  agreement  to  extend  the  time  will  discharge  the  surety, 
whether  the  agreement  is  indorsed  upon  the  obligation,  or  be  evi- 
denced by  erasure  or  interlineation  or  by  a  collateral  agreement.  The 
adjudicated  cases  which  support  this  proposition  are  innumerable, 
and  nearly  all,  if  not  all,  that  will  be  subsequently  cited  in  this 
opinion  fully  sustain  it.  Familiar  principles  of  elementary  law,  we 
think,  may  also  be  safely  invoked  in  its  support.  '^  In  cases  of  a 
aimple  contract  in  writing,  oral  evidence  is  adn^issible  to  show  that 
by  a  subsequent  agreement  the  time  of  performance  was  enlarged, 
or  the  place  of  performance  changed."  1  Grcenl.  Ev.,  §  304. 
^  Neither  is  the  rule  (that  extrinsic  evidence  is  not  admissible  to 
contradict  or  alter  a  written  instrument)  infringed  by  the  admission 
of  oral  evidence  to  prove  a  new  and  distinct  agreement  upon  anew 
consideration,  whether  it  be  as  a  substitute  for  the  old  or  in  addi- 
tion to  and  beyond  it"  Id.,  §  303.  The  agreement,  when  made, 
becomes  a  part  of  the  original,  and  just  as  effectually  prevents  the 
creditor  from  suing  before  the  lapse  of  time  agreed  upon  as  if  it 
were  evidenced  upon  the  original  contract  by  erasure  or  interpola- 
tion. The  doctrine  is  broadly  stated  in  Theobold  on  Principal  and 
Surety,  that  'Hhe  surety  is  discharged,  if,  without  his  consent,  the 
principal  parties  make  a  new  agreement  inconsistent  with  the  terms 
of  the  original  agreement,  or  if  they  agree  to  make  any  alteration 
either  in  the  terms  of  the  original  agreement  or  in  the  mode  of 
performing  them."  In  Rucker  v.  Robinsofiy  88  Mo.  158,  the  court 
said :  **  It  is  well  settled  that  a  covenant  not  to  sue  upon  a  claim 
cannot  be  pleaded  to,  and  presents  no  bar  to  an  action  on  the  claim, 
the  only  remedy  of  the  covenantee  being  a  suit  for  damages  on  the 
covenant  or  agreement."  We  can  understand  why  a  covenant  not 
to  sue,  whether  for  a  definite  or  indefinite  time,  might  be  held  not 
to  discharge  the  surety,  although  the  contrary  is  held  by  some 
courts  of  the  highest  respectability.  Wright  v.  BartUtty  43  N.  H. 
548  ;  Deal  v.  Cochran^  66  N.  C.  270.  A  covenant  not  to  sue  is  not 
necessarily  an  agreement  to  extend  the  time  for  payment  The 
debtor  or  his  surety,  notwithstanding  a  covenant  not  to  sue  the 
principal  debtor,  could,  if  he  desired,  pay  the  demand  before  the 
expiration  of  the  time  named  in  the  covenant,  and  the  creditof 
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"would  be  compelled  to  receive  it  Sacli  a  covenant  neither  modi* 
fies  the  original  agreement  nor  changes  its  terms,  bat  leaves  that 
contract  in  full  force,  and  does  not  suspend  the  right  of  action 
upon  it.  Not  so,  however,  as  to  an  agreement  upon  sufficient  con- 
sideration to  change  the  time  of  payment  or  performance,  or  any 
other  of  the  terms  of  a  contract.  The  contract,  when  it  has  beea 
so  modified,  is  at  an  end,  and  the  terms  of  the  new  agreement  be* 
come  substitutes  for  so  much  and  a  part  of  the  original  conti-act. 
Greenl.  Ev.,  supra. 

The  evidence  in  this  case  tended  to  prove  an  express  agreement, 
in  consideration  of  tlO  paid  to  the  creditor,  for  an  extension  of 
the  time  for  payment  of  the  balance  of  the  note.  If  it  was  legal  in* 
terest  in  advance,  the  payment  thereof  was  a  sufficient  consideratioa 
to  support  the  express  promise.  "  In  the  first  place,  as  to  considera* 
tions  arising  from  benefit  or  injury.  The  principal  requisite,  and 
that  which  is  the  essence  of  everv  consideration,  is  that  it  should 
create  some  benefit  to  the  party  promising,  or  some  trouble,  preju- 
dice or  inconvenience  to  the  party  to  whom  the  promise  is  made. 
Wherever,  therefore,  any  injury  to  the  one  party,  or  any  benefit  ta 
the  other  party,  springs  from  a  consideration,  it  is  sufficient  to 
support  a  contract.  Story  on  Cont.,  §  548.  ''Every  party  to  a 
contract  may  ordinarily  exercise  his  own  discretion  as  to  the  adequacy 
of  the  consideration,  and  if  the  agreement  bo  made  bona  fide,  it 
matters  not  how  insignificant  the  benefit  may  apparently  be  to  the 
promisor,  or  how  slight  the  inconvenience  or  damage  appear  to  the 
promisee,  provided  it  be' susceptible  of  any  legal  estimation."     Id, 

That  interest  paid  in  advance  is  a  sufficient  consideration  to 
support  a  contract  for  the  extension  of  the  time  of  payment  of  a 
note,  or  other  money  demand,  is  fully  sustained  by  the  following 
cases:  Smarr  v.  Schnitter,  38  Mo.  479;  Lime  Rock  Bank  v.  MaU 
letty  34  Me.  547;  Bank  v.  Woodward,  5  N.  H.  99;  Wrighi  v.  Bart- 
letiy  43  id.  548;  Montague  v.  Mitchell^  28  111.  485;  Kennedy  v.  Evans, 
31  id.  258;  Myers  v.  Firsi  National  Bank,  78  id.  258;  Cross  v. 
Wood,  30  Ind.  378;  White  v.  Whitney,  51  id.  124;  Vilan  v.  Jo}ies, 
10  Paige  76;  Miller  v.  McCan,  7  id.  451;  Kemiingham  v.  Bedford, 
1  B.  Monr.  325;  Austin  v.  Dorwin,  21  Vt  38;  72  111.301;  2  N.  II. 
833;  6  id.  504.  In  most  of  the  above  cases  it  was  held  that  pay. 
ment  of  usurious  interest  is  a  sufficient  consideration  for  the  prom- 
ise to  extend  the  time  of  payment  We  are  aware  that  the  contrary 
wa9  held  in    Wiley   v.    Eight,  39   Mo.  132,  and  in  Farmers  dt 
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Traderii  Bank  v.  Htrrisofij  67  Mo.  506;  but  the  case  principally 
relied  upon  to  support  the  ruling  was  Marks  v.  Bank  of  Mo.^  8 
Mo.  318,  in  which  Judge  Scott  expressly  stated,  as  the  ground  of 
that  decision, ''  that  the  usurious  interest  might  have  been  recovered 
back  the  next  moment  after  it  was  paid."  Such  is  not  the  law  at 
present  in  this  State.     Ransom  v.  Hags,  39  Mo.  445;  Rutherford  v. 

WillianiSy  42  id.  18.  If  usurious  interest  be  paid,  it  cannot  be 
recovered  back,  and  if  one  make  an  agreement  to  extend  the  time 
of  payment  of  a  note,  or  other  money  demand  in  consideration  of 
usury  paid,  the  agreement  is  binding  upon  him.  If  the  considera- 
tion be  a  promise  to  pay  usury,  as  this  promise  could  not  be 
enforced,  and  would  not  sustain  an  action,  the  contract  would  not 
bind  the  other  party.  The  distinction  is  between  executed  and  ex- 
ecutory contracts.  In  Fawcelt  v.  Freshwaier,  31  Ohio  St.  637,  an 
agreement  in  consideration  of  the  same  rate  of  interest  named  in 
the  note,  for  extension  of  time  of  payment,  without  payment  of  in- 
terest in  advance,  if  made  without  the  knowledge  of  the  sureties, 
was  held  to  discharge  the  sureties. 

It  is  contended  by  the  appellant's  counsel,  that  defendant,  having 
executed  the  note  as  a  maker,  stands  as  a  principal  debtor  after 
indorsement,  and  the  indorser  as  a  surety.  This  might  be  true  if 
the  paper  were  negotiated  in  the  ordinary  course  of  business.  If 
Stillwell  had  purchased  the  note  of  the  payee,  even  with  knowledge 
that  Aaron  had  executed  it  for  accommodation,  he,  under  the  cases 
cited  by  counsel,  would  have  had  the  right  to  treat  him  as  a  prin- 
cipal, and  Steers,  the  indorser,  as  his  surety,  throughout.  The 
cases  cited  fully  sustain  that  view.  But  here  there  was  a  borrowing 
of  money.  It  was  pre-arranged  by  Stillwell,  and  Blaine  &  Steers, 
who  borrowed  the  money,  that  the  latter  should  procure  the  name 
of  some  other  person  to  the  note  as  surety.  It  was  in  no  sense 
the  case  of  a  note  negotiated  in  the  ordinary  course  of  business, 
or  rather  of  a  note  bought  by  Stillwell  of  the  payee.  It  was  of 
such   a  note  that  it  was  said,  in   the  Bank  of  Montgomery  v» 

Walker,^  S.  &  R.  238,  that:  "When  the  note  was  indorsed, 
it  passed  into  the  defendant's  hands  as  a  business  note,  it  was 
drawn  in  that  form,  it  was  negotiated  in  that  form,  it  assumed  that 
shape  to  serve  the  purpose  of  Walker  &  George."  There  Walker  & 
George,  the  payees,  were  the  principal  debtors,  and  the  maker  had 
executed  the  note  for  their  accommodation.  That  case  is  distiti- 
guiflhable  from  this  in  the  fact  that  there  the  note  was  executed  bv 
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the  maker  under  circumstances  which  indicated  that  he  intended 
to  be  held  as  the  principal  debtor.  In  Laxion  \\  Peat,  2  Gampb. 
185^  the  doctrine  was  annoanoed  by  Lord  Mansfield,  that:  '*If 
the  indorsee  of  a  bill  of  exchange,  haying  notice  that  it  was  accepted 
without  consideration,  receive  part  payment  from  the  drawer,  and 
give  time  to  pay  the  residue,  he  thereby  discharges  the  acceptor." 
But  this  was  afterward  denied  in  Kerrison  v.  Cooky  3  Campb.  362, 
by  OiBBS,  J.,  and  also  in  Ex  parte  Wihon,  II  Yes.  410;  also  in 
Fentum  v.  Pocock,  5  Taunt.  192.  We  think  it  will  be  found  that 
the  recent  American  cases  do  not  hold  the  strict  doctrine  announced 
in  the  English  cases,  which  repudiate  that  held  by  Lord  Mans- 
PI  ELD,  in  Laxton  v.  PetU.  Regard  is  paid  to  the  su))stance  of  the 
transaction,  and  the  agreement  of  the  parties  express  or  implied. 
If  one  who  is  but  surety  execute  a  note  as  maker,  or  accept  a  bill 
intending  to  be  held  as  principal,  and  the  security  is  so  taken  by 
the  indorsee,  he  may  be  treated  in  the  character  he  has  assumed 
on  the  face  of  the  transaction,  notwithstanding  the  holder,  when 
he  received  the  security,  was  aware  that  tho  maker,  or  acceptor,  had 
become  so  for  the  accommodation  of  the  drawer  of  the  bill  or  in- 
dorser  of  the  note.     This  proposition  tho  authorities  fully  sustain. 

The  German  Savings  Association  v.  Helmrick,  57  Mo.  101,  was  a 
oase  like  the  present.  The  note  was  executed  by  Hclmrick  &  Ca 
and  Jas.  M.  Ward,  payable  to  Helmrick  j&:  Co.,  who  assigned  it  to  the 
Oerman  Savings  Association.  Ward  executed  the  note  for  the  accom- 
modation of  Helmrick  &  Co.,  and  the  court  decided  that  Ward  was 
released  in  consequence  of  a  binding  agreement  for  extension  of  the 
time  of  payment  between  tho  holder  and  Helmrick  &  Co.  In  the 
oase  at  bar  the  court  erred  in  its  instructron,  not  to  the  prejudice 
of  plaintifF,  however,  but  against  the  defendant.  The  cases  of 
Hosea  v.  Rowley,  57  Mo.  357,  and  the  Oerman  Savings  Associalion 
v.  Helmrick,  id.  101,  seem  to  have  been  misunderstood  by  the 
oourt  below.  Tho  opinions  in  those  cases  do  not  really  assert  a 
doctrine  different  from  that  here  announced.  The  judgment  ia 
affirmed. 

Judgment  afi^^^^ed. 

All  conciir. 
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(UNey.n.) 
TreBpan—joint  lidbitUy, 

In  an  action  of  tfeapMS  against  two  or  more  acting  independently,  and  prodaOi 
ing  a  leenlt  injuriona  to  the  plaintiff,  one  cannot  be  held  for  the  acts  of  th« 
othera.    {8eenoU,p,^2^,) 

ACTION  of  damages  for  flowing  land.    The  opinion  states  the 
case.    The  plaintiff  had  jadgment  below. 

R.  M.  Clarke^  for  appellants. 

Thomas  E.  Haydon  and  Boardman  d  Varian,  for  respondents. 

Hawlet,  J.  The  plaintiffs,  as  owners  of  a'  drain  ditch  con- 
etmcted  in  1876,  brought  this  action  to  recover  damages  against 
defendants  for  wrongfully  flowing  waste  water  from  their  lands  to 
the  injury  of  plaintiffs'  ditch,  and  for  an  injunction  to  restrain  such 
wrongful  flowing  of  waste  water.  At  the  close  of  plaintiffs'  testi- 
mony the  defendants  moved  for  a  nonsuit  upon  the  ground,  among 
others,  that  it  did  not  appear  that  the  injury  complained  of  ''was 
the  result  of  the  joint  or  concurrent  act  of  the  defendants/'  This 
motion  was  overruled.    The  cause  was  tried  before  a  jury  to  whom 
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special  issues  were  submitfced.  The  jury  answered  the  special 
issues,  and  also  found  a  general  verdict  in  favor  of  the  plaintiffs, 
assessing  the  damages  at  fifty  dollars.  Both  parties  moved  for 
judgment  upon  the  special  issues  found  by  the  jury.  The  court 
gave  judgment  in  favor  of  the  plaintiffs,  and  the  defendants 
appeal.  • 

From  the  issues  found  by  the  jury  it  appears  that  the  "  waste 
water  from  the  defendants'  land  and  irrigating  ditchos  "  did  flow 
into  plaintiffs'  drain  ditch,  and  that  the  waste  water  from  the  lands 
and  irrigated  ditches  of  Henry  Weston  and  Mary  Wall  also  flowed 
into  plaintiffs'  drain  ditch.  The  waste  water  from  the  lands  and 
ditches  of  the  defendants  has  flowed  upon  the  land  drained  and 
intersection  by  the  drain  ditch  of  plaintiffs  ever  since  1864.  With 
the  exception  of  the  8th  day  of  May,  1877,  no  more  waste  or  drain- 
age water  flowed  from  the  lands  and  ditches  of  the  defendants  tliun 
in  previous  years.  The  defendants  "own,  occupy  and  irrigate 
separate  and  distinct  tracts  or  parcels  of  land  each  in  his  own 
right."  They  have  no  drain  ditch  which  they  use  together  in  com- 
mon. The  defendant  Sessions  in  1876  constructed  a  drain  ditch 
leading  from  his  land  to  the  Truckee  river  of  suflBcient  capacity  to 
carry,  and  it  did  carry,  all  the  waste  water  brought  or  used  by  him 
on  his  land  with  the  exception  of  the  8th  day  of  May,  1877. 

The  jury  failed  to  find  whether  the  defendants,  or  either  of 
them,  used  any  more  water  upon  their  land  than  was  proper  and 
necessaiy  to  irrigate  the  same,  but  did  find  that  each  defendant 
used  proper  and  reasonable  methods  of  irrigation.  The  plaintiff 
Henry  Stephens  had  dams  across  the  slough  or  channel,  in  whicli 
waste  or  surplus  water  from  the  lands  of  defendants  flowed,  and 
turned  the  water  out  upon  his  lands  to  irrigate  the  same.  The  gran- 
tors of  the  plaintiff  Henry  Stephens  appropriated,  claimed  and  used 
the  waste  water  flowing  from  the  lands  of  defendants  for  irrigating 
purposes.  The  plaintiff  Pine,  upon  the  land  of  the  plaintiff  Blaia- 
dell, used  the  waste  or  surplus  water  flowing  from  the  lands  of 
Henry  Stephens,  for  irrigating  purposes.  The  waste  water  flowing 
from  the  lands  of  defendants  flowed  upon  the  lands  of  the  plaintiff 
Henry  Stephens,  in  a  natural  channel  or  slough,  and  he  turned  the 
water  out  of  said  channel  upon  his  land.  The  waste  water  flowing; 
from  the  lands  of  defendants,  after  passing  over  tlie  lands  of  the 
plaintiff  Henry  Stephens,  flowed  into  an  artificial  ditch  constructed 
upon  the  lands  of  the  plaintiff  Blaisdell,  and  thence  into  tlio  dmin. 
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ditch  of  the  plaintiffs.  The  plaintiffs'  ditch  was  damaged  to  the 
extent  of  seventy-five  dollars. 

The  jury  did  not  know  how  mach  it  was  damaged  by  the  water 
flowing  from  the  lands  of  Mary  Wall  and  Henry  Weston,  but  found 
that  it  was  damaged  fifty  dollars  by  the  water  flowing  from  the 
lands  of  defendants  and  twenty-five  dollars  by  the  **  waste  water 
flowing  from  plaintiffs'  lands." 

It  does  not  appear  from  the  evidence  that  the  defendants  acted  in 
concert,  or  that  the  act  of  either  in  any  manner  produced  the  act 
of  the  other.  We  are  of  opinion  that  the  motion  for  a  nonsuit  ought 
to  have  been  sustained.  The  general  principle  is  well  settled  that 
where  two  or  more  parties  act>  each  for  himself,  in  producing  a  re- 
sult injurious  to  plaintiff,  they  cannot  be  held  jointly  liable  for  the 
acts  of  each  other.  Ferguson  v.  Terry,  1  B.  Monr.  96  ;  Parten^ 
AeifWirY,  Van  Order^  20  Barb.  479;  OutUe  v.  Swan,  19  Johns.  381, 
10  Am.  Dec.  234 ;  Bard  £  Wenrich  v.  YoIm,  26  Penn.  St.  482; 
Lilile  Schuylkill  Navigation  Railroad  and  Coal  Company  v.  Rich- 
ards,  57  id.  142. 

The  ease  last  cited  is  certainly  analogous  to  the  case  at  bar.  There 
the  suit  was  brought  for  damages  to  a  dam  filled  by  deposits  of  coal 
dirt  from  different  mines  on  the  stream  above  the  dam,  and  the 
plaintiffs  ought  to  hold  the  defendant  liable  for  the  whole  damages 
caused  by  the  deposits.  Speaking  of  the  results  that  would  follow 
if  the  defendant  was  held  liable  for  the  acts  of  others,  the  Supremo 
Court  say :  "  It  is  immaterial  what  may  be  the  nature  of  their 
several  acts,  or  how  small  their  share  in  the  ultimate  injury.  If 
instead  of  coal  dirt,  others  were  felling  trees  and  suffering  their 
tops  and  branches  to  float  down  the  stream,  finally  finding  a  lodg- 
ment in  the  dam  with  the  coal  dirt,  he  who  threw  in  the  coal  dirt 
and  he  who  felled  the  trees  would  each  be  responsible  for  the  acts 
of  the  other.  In  the  same  manner  separate  trespassers  who  should 
haul  their  rubbish  upon  a  city  lot,  and  throw  it  upon  the  same  pile, 
would  each  be  liable  for  the  whole,  if  the  final  result  be  the  only 
criterion  of  liability.  But  the  fallacy  lies  in  the  assumption  that 
the  deposit  of  dirt  by  the  stream  in  the  basin  is  the  foundation  of 
liability.  It  is  the  immediate  cause  of  the  injury,  but  the  ground 
of  action  is  the  negligent  act  above.  The  right  of  action  arises 
upon  the  act  of  throwing  the  dirt  into  the  stream  —  this  is  the  tort, 
while  the  deposit  below  is  only  a  consequence.  The  liability  there- 
fore began  above  with  the  defendant's  act  upon  his  own  land,  and 
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this  acfc  was  wholly  separate  and  independent  of  all  concert  with 
others.  His  tort  was  seyeral  when  it  was  committed,  and  it  is 
difficult  to  see  how  it  afterward  became  joint,  because  its  conse- 
quences united  with  other  consequences.  The  union  of  consequences 
did  not  increase  his  injury.  If  the  dirt  were  deposited  mountain 
high  by  the  stream,  his  dirt  filled  only  its  own  space,  and  it  was 
made  neither  more  nor  less  by  the  accretions."  In  this  case,  the 
right  of  action  arises,  if  at  all,  upon  the  act  of  allowing  the  waste 
water  to  run  into  the  slough  from  the  land  of  the  defendants.  This 
is  the  tort  The  damage  to  the  drain  ditch  below  is  only  a  conse- 
quence. The  act  of  defendant  Sessions,  in  allowing  the  waste  water 
to  run  from  his  land,  was  separate  and  independent  from  the  act  of 
defendant  Stephens,  in  allowing  the  waste  water  to  run  from  his 
land,  and  neither  of  them  could  be  held  liable  in  damages  for  the 
wrongful  acts  of  the  other. 

The  judgment  of  the  District  Oourt  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

Judgment  reversed. 

On  petition  for  rehearing,  same  judgment,  Hawley,  J. 

KoTB  BT  TBS  RxpOBTm.— To  the  same  effect,  OUpman'r.  Palmer^  pntL  In  Kei/e$r. 
Ltttle  York  Mining  and  Water  Co.,  CaUforaia  Supreme  Oooit,  Nov.  17,  ISn,  21  Alb.  L.  J. 
40,  a  number  of  miners,  each  canying  on  buslneas  Independentlj,  depoalted  debris  known 
as  ^'taflfngs'*  in  a  river  which  ran  through  plaintiff's  land  below  the  mines,  which 
**  tailings  '*  was  deposited  by  the  river,  upon  plaintiff's  land,  to  its  Injury,  and  the  minen 
seTerally  threatened  to  continue  depositing  such  tailings.  Each  miner,  in  all  this,  acted 
for  himself  and  not  in  collusion  or  combination  with  any  other.  Hidcl,  that  an  action  to 
restrain  such  acts  being  done  and  threatened.  In  which  the  miners  were  Joined  as  defeodp 
ants,  could  not  be  sustained. 


State  v.  Clifford. 

(14  Nev.  7S.) 
OrimiruU  law  —  larceny  —  last  property. 

If  one  finds  lost  property,  and  knows  the  owner,  or  there  are  marlu  on  th« 
property  by  which  he  can  ascertain  the  owner,  and  he  oonyerta  the  pxopertj 
to  bis  own  use,  intending  at  the  time  of  finding  so  to  oonrert  it,  be  is  guilty 
of  larceny,  but  not  so  if  that  intention  is  not  formed  until  afterward.* 

«To  same  effecti  CMgot  t.  StaU  (OS  Ala.  4S5),  SO  Am.  Bep.  708;  and  note,  708. 
aOAm.Bepi.180l 
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CONVICTION  of  larceny  of  a  bar  of  bullion  from  a  stage-coach. 
The  bar  was,  with  four  others,  separately  sacked  and  num- 
bered, the  one  in  question  being  number  8,  and  all  the  sacks  were 
plainly  marked  with  the  name  of  the  consignor,  and  had  express 
tags  on  them.  The  express  company  offered  a  reward  of  1250  for 
the  recovery  of  the  bar,  and  the  defendant  stated  to  the  agent 
that  he  thought  he  could  find  it,  but  as  he  was  acting  as  a  go- 
between,  and  should  have  to  pay  the  reward  to  the  parties  from 
whom  he  got  his  information,  he  should  want  $150  more  for  hi& 
own  services.  This  was  agreed  to,  the  express  company  reserving 
the  right  to  prosecute  any  party  in  whose  possession  the  bar  should 
bo  found.  The  defendant,  in  company  with  three  others,  started 
at  1  o'clock  A.  M.,  to  find  the  bar,  and  at  his  suggestion  they  pro- 
vided themselves  with  shovels  to  dig  up  the  bar.  He  pointed  out  a 
spot^  where  on  digging  they  found  the  bar.  Subsequently  the  offi- 
cers found  the  handle  of  sack  number  8  in  a  privy  vault  in  the 
premises  of  defendant. 

Hohert  M.  Clark  and  N.  Soderberg,  for  appellant  The  court 
erroneously  charged  the  jury  that  if  tho  defendant,  at  the  time  of 
finding  the  bullion,  or  at  any  time  thereafter,  knew  the  owner 
thereof,  and  feloniously  appropriated  and  converted  it  to  his  own 
use,  then  he  was  as  guilty  of  larceny  as  though  he  had  originally 
stolen  it  People  v.  Cogdell^  1  Hill,  94 ;  People  v.  Anderson^  14 
Johns.  294  ;  7  Am.  Dec.  462  ;  Wright  v.  StcUe,  5  Yerg.  154  ;  State 
V.  England,  8  Jones  (N.  C.)  399 ;  2  Bish.  Cr.  Law,  §  759,  n.  17; 
837,  838,  876,  880, 883  ;  1  id.,  §  207. 

The  court  erred  in  charging  the  jury  that  if  the  defendant  was 
not  the  finder,  but  some  other  person  found  the  bullion,  and  if  then 
or  afterward  he  and  defendant  knew  who  the  owner  of  the  bullion 
was,  etc.,  and  feloniously  appropriated  it,  etc.,  they  should  convict 
defendant  Wilson  v.  People,  39  N.  Y.  459  ;  18  Mo.  329  ;  1  Hill, 
94 ;  14  Johns.  294. 

The  court  erred  in  instructing  the  jury  that  '*  the  only  cases  in 
which  a  party  finding  the  property  of  another  can  be  justified  in 
appropriating  it  to  his  own  use  are  where  it  may  be  fairly  said  the 
owper  has  abandoned  it  or  where  the  owner  cannot  be  found."  1 
Hill,  94;  14  Johns.  294;  State  v.  Conway,  18  Mo.  321 ;  Archbold's 
Cr.  PL  119  ;  Rex  v.  Leigh,  2  East's  P.  0.  694  ;  Lane  v.  People^  ft 
Oilm.  805 ;  State  v.  Oresser,  19  Mo.  247. 
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IV.  The  possession  of  recently  stolen  property  unexplained  is 
not,  per  se,  prima  facie  evidence  that  the  possessor  is  guilty  of 
larceny.  People  v.  Charnbere,  18  CaL  383  ;  People  y.  Ah  Ki,  20 
id.  180  ;  People  v.  Gassawat/,  23  id.  51 ;  People  v.  Antonio^  37  id. 
407;  3  Greenl.  Ev.,  §  31 ;  ^State  v.  /.  En,  10  Nev.  277. 

John  H,  Kittrell,  attorney-general,  and  T.  W.  Ifealey,  for  re- 
spondent I.  The  court  did  not  err  in  any  of  its  instructions  as  to 
the  facts  necessary  to  justify  a  conviction  of  the  finder  of  lost 
property  of  the  crime  of  larceny.  2  Russ.  on  Crimes,  12, 13,  14, 
16  ;  Slate  v.  Weston,  9  Conn.  527  ;  Lane  v.  People,  5  Gilm.  305 
People  V.  McOarren,  17  Wend.  460  ;  State  v.  MeCann,  19  Mo.  249 
Reg.  V.  West,  29  Eng.  L.  &  K  525  ;  Ransom  v.  StaU,  22  Conn.  160 
Reg.  v.  Thurhomy  2  G.  &  E.  832 ;  Reg.  v.  Moore,  L.  &  C.  1 ;  2 
Whart  Cr.  Law,  1792,  1795,  1801 ;  2  Bish.Cr.  Law,  §§  880,  886  ;  2 
Arch.  Gr.  Pr.  &  P.  1235, 1236,  1242 ;  People  v.  Anderson,  14  Johns. 
294 ;  7  Am.  Dec,  462 ;  Porter  v.  State,  M.  ft  Y.  555  ;  Baker  v. 
State,  29  Ohio  St.  184  ;  s.  c,  23  Am.  Sep.  731 ;  People  v.  Cogdell, 
1  Hill,  94  ;  State  v.  Pratt,  20  Iowa,  267 ;  Reg.  v.  MoU,  1  C.  &  K. 
417;  Stater*  Ferguson,  2  McMuUen,  502 ;  Booth  v.  ComtnonweaUh, 
4  Gratt  525. 

Hawley,  J.  Appellant  questions  the  correctness  of  several  in- 
structions given  by  the  court  as  to  the  facts  necessary  to  justify  a 
conviction  of  the  finder  of  lost  property  of  the  cnme  of  larceny. 
The  rules  of  law  relating  to  this  subject  and  applicable  to  the  facts 
of  this  case,  as  gleaned  from  the  authorities,  which  are  very  numer- 
ous, may  be  stated  in  general  terms  as  follows:  When  property  is 
found  in  the  highway,  and  the  finder  knows  the  owner,  or  there  be 
any  mark  upon  it  by  which  the  owner  may  be  ascertained,  and  the 
finder,  instead  of  restoring  it,  converts  it  to  his  own  use,  such  con- 
version will  constitute  a  felonious  taking.  If  there  be  no  notico  of 
the  owner  at  the  time  of  the  finding,  yet  if  there  be  a  felonious 
intention  to  appropriate  the  property,  coupled  with  a  reason- 
able Delief  that  the  owner  could  bo  found,  it  would  be  larceny. 
But  the  finder  of  lost  property  who  takes  possession  of  it, 
not  intending  to  steal  it  at  the  time  of  the  original  taking, 
is  not  rendered  guilty  of  larceny  by  aiiy  subsequent  felonioiu 
Intention  to  convert  it  to  his  own  use.  People  v.  McGarren,  17 
Wend.  460 ;  WUson  v.  People,  39  N.  Y.  461 ;  Staie  v.  Weston,  9  Conn. 
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526  ;  Ransom  v.  State,  22  id.  153  ;  Baker  v.  State,  29  Ohio  St.  184; 
s.  c,  23  Am.  Rep.  731;  Bailey  v.  State,  52  Ind.  4C2  ;  s.  c,  21  Am. 
Rep.  182  ;  Wolfington  v.  State,  63  id.  343 ;  Commonwealth  v.  Titus, 
116  Mass.  42  ;  s.  c,  17  Am.  Rep.  138  ;  Reg.  v.  Thnrborn,  2  Car.  & 
Kir.  832 ;  Reg.  y.  Moore,  8  Cox's  C.  C.  416 ;  2  Bish.  Cr.  Law,  §  882, 
and  other  authorities  there  cited;  2  Whart.  Cr.  Law,  §  1800. 

All  portions  of  the  charge  of  the  court  or  instructions  given  to 
the  jury  at  variance  with  these  rules  are  erroneous,  especially  those 
portions  which  convey  an  intimation  to  the  jury  that  any  subse- 
quent felonious  intention  of  defendant  to  convert  the  property  to 
his  own  use  is  sufficient  to  authorize  a  conviction. 

The  court  also  erred  in  refusing  to  give  the  sixth  instruction 
asked  by  defendant. 

When  property  recently  stolen  is  found  in  the  possession  of  a 
person  accused  of  the  theft  the  accused  person  is  bound  to  explain 
the  possession  in  order  to  remove  its  effect  as  a  circumstance  indica- 
tive of  guilt.  State  v.  /.  En.,  10  Nev.  279.  But  if  there  is  no 
other  evidence  tending  to  establish  the  guilt  of  the  defendant,  and 
the  jury  are  satisfied  that  he  gives  a  reasonable  account  of  his  pos- 
session of  the  property,  then  it  would  be  their  duty  to  acquit. 

Appellant  claims  that  the  evidence,  under  any  theory  of  the  prose- 
en  tion,  is  insufficient  to  support  a  conviction  of  larceny ;  that  if 
the  defendant  is  guilty  of  any  offense  it  could  only  be  that  of  re- 
ceiving stolen  goods.  In  our  opinion  there  is  ample  testimony  tend- 
ing to  show  that  the  defendant  was  guilty  of  the  offense  of  grand 
larceny,  either  in  stealing  the  bar  of  bullion  from  the  stage  or  find- 
ing it  upon  the  highway,  knowing  the  owner,  or,  it  having  marks 
upon  it  by  which  the  owner  might  readily  be  ascertained,  intending 
at  the  time  to  convert  it  to  his  own  use.  If  the  jury  believed  the 
testimony  given  by  the  defendant,  in  his  own  behalf,  to  be  true,  he 
was  not  guilty  of  larceny  or  any  other  offense  (unless  it  be  that  of 
compounding  a  felony). 

The  judgment  of  the  District  Court  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

Judgment  reversed. 
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ai  Nev.  79.) 

Criminal  law^^eompsSing  prisoner  to  expoee  his  person  for  idenHJUation* 

In  a  criminal  cane  on  a  question  of  personal  identity,  a  witness  testiGed  that 
the  defendant  had  certain  tattoo  marks  on  his  person.  The  court,  compelled 
the  defendant,  against  his  objection,  to  exhibit  his  person  to  the  jury  Heidt^ 
no  error.     (See  note, p.  540.) 

/^ONVIOTION  of  homicide.     The  opinion  states  the  case. 

Robert  M.  Clarke  and  N.  Soderberg,  for  appellant.  The  conrt 
erred  in  compelling  defendant  to  exhibit  the  tattoo  mark  on  hig 
arm  to  the  jnry.  This  was  compelling  him  to  testify  against  liim- 
eelf.  Const,  of  Nevada,  §  8,  18 ;  Comp.  Laws,  §§  2305,  2306  ;  IT. 
S.  Dig.,  1st  series,  vol.  XIV.,  p.  693,  §§  4630,  4643,  4659  ;  Coole/s 
Const.  Lim.  (1868),  305  ;  State  v.  Jacobs,  5  Jonec  (N.  C),  L.  259  ; 
Rex  V.  Woreenhaniy  1  Ld.  Eajm.  705  ;  Reg.  v.  Meady  %  id.  927 ; 
Rez  V.  Shellyy  3  T.  B.  142 ;  1  Greenl.  Ev.,  §  451  ;  Whart  Cr.  L.,  § 
807  ;  2  Phillips'  Ev.  929  ;  Stokes  v.  Staie^h  Baxt  619  ;  s.  c,  30  Am. 
Eep.  72  ;  36  Cal.  529  ;  Com.  v.  Scotty  123  Mass.  222 ;  s.  c,  25  Am. 
Rep.  81. 

Wm.  CaiUy  district  attorney  of  Washoe  county,  for  respondent. 

Hawley,  J.  The  Constitution  of  this  State  declares  that  no 
person  shall  he  compelled,  "in  any  criminal  case,  to  be  a  witness 
against  himself."    Art.  1,  §  8. 

On  the  trial  of  this  case  the  court  compelled  the  defendant,  against 
his  objection,  to  exhibit  his  arm  so  as  to  show  certain  tattoo  marks 
thereon  to  the  jury  (a  witness  having  previously  testified  tliat  snch 
.  marks  were  upon  the  defendant's  arm).  Was  this  compelling  the 
defendant  to  be  a  witness  against  himself?  What  is  meant  by  the 
constitutional  clause  above  referred  to  ?  Perhaps  the  best  way  of 
answering  these  questions  would  be  to  state  the  history  which  led 
to  the  adoption  of  this  constitutional  provision.  A  similar  pro- 
vision is  found  in  the  Constitution  of  nearly  every  State  of  the  union 
and  in  the  Constitution  of  the  United  States. 
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In  the  early  history  of  England  accused  persons  were  compelled 
to  testify  in  answer  to  any  criminal  charge  brought  against  them. 
With  the  advancing  spirit  of  the  age  it  was  claimed  that  no  man 
ought  to  be  compelled  to  accuse  himself  of  any  crime,  and  by  de- 
grees the  rule  was  changed  to  its  present  state  in  accordance  with 
what  seemed  to  be  the  public  sentiment  of  the  country.  Story,  in 
his  Oommentaries  on  the  Constitution  of  the  United  States,  says, 
that  the  insertion  of  this  clause  '^  is  but  an  afSrmance  of  the  com- 
mon law  privilege. ''  It  was,  according  to  his  views,  adopted  to 
prevent  the  evils  which  had  resulted  from  the  custom  of  other 
countries  in  compelling  criminals  to  give  evidence  against  them^ 
selves  and  of  being  '*  subjected  to  the  rack  or  torture  in  order  to 
procure  a  confession  of  guilt."    2  Story  on  Const.  1788. 

Blackstone  claims  that  the  trial  by  torture  was  unknown  to  the 
law  of  England.  In  referring  to  this  custom  he  says  :  ^'  It  seems 
astonishing  that  this  usage  of  administering  the  torture  should  be 
said  to  arise  from  a  tenderness  to  the  lives  of  men ;  and  yet  this  is 
the  reason  given  for  its  introduction  in  the  civil  law,  and  its  subse- 
quent adoption  by  the  French  and  other  foreign  nations,  viz.,  be- 
cause the  laws  cannot  endure  that  any  man  should  die  upon  the 
evidence  of  a  false  or  even  a  single  witness,  and  therefore  con- 
trived this  method  that  innocence  should  manifest  itself  by  a  stout 
denial,  or  guilt  by  a  plain  confession,  thus  rating  a  man's  virtue  by 
the  hardiness  of  his  constitution,  and  his  guilt  by  the  sensibility  of 
his  nerves."  4  Black.  Com.  326.  This  learned  commentator,  in 
order  to  fully  expose  the  fallacy  of  this  reason,  quotes  with  approval 
the  language  of  Tully,  that  notwithstanding  pain  governs  those  tor- 
tures, the  quaestor  rules  and  regulates  as  well  the  mind  as  the  body  of 
every  one ;  desire  inclines  ;  hope  bribes ;  care  enfeebles;  so  that  in 
such  a  distressed  state  of  things  no  room  is  left  for  the  truth.  It 
does  indeed  seem  strange,  at  this  day,  that  a  people  as  intelligent 
and  enlightened  as  the  Romans  were  did  not  earlier  discover  the 
utter  futility  of  this  mode  of  punishment  to  extract  the  truth.  It 
may  be,  however,  that  the  wisdom  of  future  ages  will  discover  and 
bring  to  light  the  errors  of  the  system  which  we  have  adopted  in  the 
United  States,  in  order  to  accomplish  that  very  useful  purpose.  It 
has  already  been  assailed  by  James  Fitzjames  Stephens,  and  other 
prominent  and  able  writers  on  the  criminal  law. 

I  have  referred  to  this  subject,  not  for  the  purpose  of  pointing 
•ut  or  expressing  any  opinion  uxion  the  merits  or  demerits  of  any 
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particular  system,  but  to  show  as  a  fact  that  in  all  countries  and  in 
all  ages,  whatever  the  law  or  custom  may  have  been,  it  was  always 
claimed  as  a  reason  for  its  adoption  that  it  was  calculated  to  dis- 
cover the  truth,  and  thereby  promote  the  ends  of  justice.  Such  is 
claimed  to  be  the  rule  of  our  Constitution  and  laws  upon  this 
question. 

The  object  of  every  criminal  trial  is  to  ascertain  the  truth.  The 
Constitution  prohibits  the  State  from  compelling  a  defendant  to  be 
a  witness  against  himself  because  it  was  believed  that  he  might,  by 
the  flattery  of  hope  or  suspicion  of  fear,  be  induced  to  tell  a  false- 
hood. 

None  of  the  many  reasons  urged  against  the  rack  or  torture  or 
against  the  rule  compelling  a  man  '*  to  be  a  witness  against  him- 
self "  can  be  urged  against  the  act  of  compelling  a  defendant,  upon 
a  criminal  trial,  to  bare  his  arm  in  the  presence  of  the  jury  so  as  to 
enable  them  to  discover  whether  or  not  a  certain  mark  could  be 
seen  imprinted  thereon.  Such  an  examination  could  not,  in  the  very 
nature  of  things,  lead  to  a  falsehood.  In  fact,  its  only  object  is  to 
discover  the  truth  ;  and  it  would  be  a  sad  commentary  upon  the 
wisdom  of' the  framers  of  oiir  Constitution  to  say  that  by  the 
adoption  of  such  a  clause  they  have  effectually  closed  the  door  of 
investigation  tending  to  establish  the  truth. 

Confessions  of  persons  accused  of  crime,  whenever  obtained  by 
the  influence  of  hope  or  fear,  are  excluded  because  in  considenng 
the  motives  which  actuate  the  mind  of  man  they  might  be  induced 
to  make  a  false  statement.  Yet  notwithstanding  the  jiniversality 
of  this  rule  of  law,  whenever  the  confession,  however  improperly 
or  illegally  obtained,  has  led  to  tho  discovery  of  any  given  fact,  that 
fact  is  always  admitted  in  evidence,  becausetheroasons  which  would 
have  excluded  the  confession  no  longer  exist.  This  is  the  govern- 
ing and  controlling  principle  of  the  law. 

The  Constitution  means  just  what  a  fair  and  reasonable  inter- 
pretation of  its  language  imports.  No  person  shall  be  compelled 
to  be  a  witness,  that  is  to  testify  against  himself.  To  use  :he  com- 
mon phrase,  it  ''closes  the  mouth''  of  the  prisoner.  A  defendant 
in  a  criminal  case  cannot  be  compelled  to  give  cMdencc  under  oath 
or  affirmation  or  make  any  statement  for  the  purpose  of  proving  or 
disproving  any  question  at  issue  before  any  tribunal,  court,  judge 
or  magistrate.  This  is  the  shield  under  which  he  is  protected  by 
the  strong  arm  of  the  law,  and  this  protection  was  given,  not  for 
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the  purpose  of  evading  the  truth,  but  as  before  stated,  for  the  reason 
that  in  the  sound  judgment  of  the  men  who  framed  the  Constitu- 
tion it  was  thought  that  owing  to  the  weakness  of  human  nature 
and  the  yarious  motives  that  actuate  mankind,  a  defendant  accused 
of  crime  might  be  tempted  to  give  testimony  against  himself  that 
was  not  true. 

State  V.  Jacobs,  5  Jones,  259,  and  Stokes  v.  State,  5  Baxt.  619  ; 
8.  c,  30  Am,  Rep.  72,  have  been  cited  and  are  relied  upon  to  sus- 
tain th)3  position  that  the  act  of  compelling  Ah  Ghuey  to  bare  his 
arm  was  in  violation  of  his  constitutional  rights. 

In  the  Jacobs  case  the  court  decided  that  "  a  judge  has  not  the 
right  to  compel  a  defendant  in  a  criminal  prosecution  to  exhibit 
himself  to  the  inspection  of  the  jury  for  the  purpose  of  enabling 
them  to  determine  his  status  as  a  free  negro."  This  decision  was 
based  upon  two  grounds  :  First,  upon  the  general  rule  that  a  wit- 
ness could  not  be  compelled  to  furnish  any  evidence  that  would  tend 
to  criminate  himself.  Second,  that  the  manner  in  which  the  de- 
fendant was  compelled  to  exhibit  himself  was  prejudicial  to  the 
defendant  I  do  not  propose  to  deny  the  correctness  of  that  deci- 
siony  but  I  do  insist  that  it  cannot  be  sustained  upon  the  first  ground 
stated  therein. 

In  the  subsequent  case  of  State  v.  Johnson,  67  N.  C.  58,  the  court, 
in  my  opinion,  declare  the  correct  principle  that  governed  the 
Jacobs  case  and  distinguished  it  from  the  one  then  under  considera- 
tion, viz. :  In  the  Jacobs  case  the  defendant  wa^  compelled  to  ex- 
hibit himself  to  the  jury  so  that  the  "jury  might  determine  by 
inspection  his  quality  and  condition  —  his  blood  or  race."  That 
was  a  matter  to  be  proved  by  the  oath  of  witnesses  who  knew  the 
facts,  or  it  may  be  by  experts. 

It  is  a  noticeable  fact  that  in  none  of  the  subsequent  cases  in 
that  State,  where  the  Jacobs  case  was  cited,  have  the  courts 
sanctioned  or  in  any  manner  approved  o(  the  first  reasoning  upon 
which  the  decision  was  based.  Whilst  they  have  taken  especial 
pains  to  distinguish  the  facts  in  the  respective  cases,  they  have, 
without  disturbing  the  decision,  virtually  refused  to  acknowledge 
the  reasoning  of  the  court  as  applicable  to  cases  of  a  similar  char- 
acter. 

In  Staf^  V.  Woodruffs  67  N.  C.  89,  where  an  issue  of  bastardy 
was  being  tried,  the  mother  of  the  child,  when  examined  as  a  wit- 
ness, held  the  child  in  her  arms,  and  the  counsel  in  addressing  tha 
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jury  called  attention  to  its  features  and  commented  upon  its  resem- 
blance to  the  defendant,  the  child  being  still  in  its  mother's  arms. 
This  was  held  not  to  be  error. 

Now,  how  could  the  jury  determine  the  resemblance,  nnless  they 
also  examined  the  features  of  the  reputed  father  ?  Was  he  not  com- 
pelled to  furnish  evidence  against  himself  by  exhibiting  his  face  to 
the  jury?  Surely,  it  the  Constitution  protects  a  defendant,  it 
could  not  possibly  make  any  difference  whether  the  defendant  ex- 
hibited himself  in  sitting  down  or  standing  up ;  in  allowing  the 
Jury  to  look  at  his  features  or  the  color  of  his  hair;  to  look  at  a 
mark  plainly  visible  upon  his  face  or  examine  marks  upon  his  person 
concealed  by  his  ordinary  clothing.  Does  he  not  furnish  as  much 
evidence  against  himself  in  the  one  case  as  the  other?  Looking 
then  at  the  facts,  and  applying  thereto  the  principles  of  common 
sense,  did  not  Woodruff  in  the  one  case  furnish  more  evidence 
against  himself  than  Jacobs  did  in  the  other  ?  If  the  bixiad  mantle 
of  this  provision  of  the  Constitution  covers  the  one  case,  it  certainly 
does  the  other.  But  the  truth  is,  that  the  difference  between  the 
cases,  as  held  by  the  respective  courts,  relates  exclusively  to  the 
manner  in  which  the  defendant  is  compelled  to  exhibit  himself, 
and  is  not  in  any  way  governed  or  controlled  by  the  Constitution. 

It  was  admitted  in  the  oral  argument  that  a  jury  might  look  at 
the  features  of  the  defendant  and  exnmine  mnrks  upon  any  part  of 
his  person  not  concealed  by  his  ordinary  clothing,  so  long  as  he  was 
not  compelled  to  exhibit  himself  to  the  jury,  but  it  was  very  earn- 
estly contended  that  the  inspection  could  go  no  further  ;  that  the 
dofendant,  under  the  facts  of  this  case,  could  not  be  compelled  to 
draw  up  his  shirt  sleeve  so  as  to  exhibit  the  tuttoo  mark  upon  his 
wrist  or  forearm,  because  such  an  act  was  compelling  the  defendant 
to  furnish  evidence  against  himself,  m  violation  of  a  provision  of 
the  Constitution. 

From  a  constitutional  standpoint,  what  docs  this  argument 
amount  to?  If  in  order  to  establish  the  identity  of  any  defendant 
in  a  criminal  case,  it  became  necessary  to  examine  a  peculiar  mark 
on  the  back  of  his  neck,  the  admissibility  of  such  an  examination 
would,  under  the  rule  contended  for,  depend  solely  upon  the  size 
and  style  of  his  shirt  collar.  If  he  wore  a  turn-down  collar,  the 
mark  would  be  visible  without  removing  any  of  his  ordinary  cloth« 
ing,  and  could  be  examined  by  the  jury ;  but  if  he  insisted  upon 
the  most  approved  fashion  and  wore  a  standing  collar,  close  fitting 
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to  the  necky  the  mark  would  be  concealed  by  his  ordinary  clothing 
and  could  not  be  examined. 

In  another  case  the  defendant's  hair  might  be  long  enough  to 
conceal  any  scar  upon  his  neck  ;  but  if  he  had  his  hair  cut  before 
coming  into  court,  the  barber's  shears  —  by  clipping  his  curls  — 
might  destroy  all  protection  given  by  the  Constitution. 

The  style  of  dress  which  men  and  women  wear  is  regulated,  to 
tome  extent,  by  the  custom  and  fashion  of « the  community  where 
they  resides  The  admissibility  of  evidence  of  this  character  would, 
under  the  sound  reasoning  and  logical  views  of  this  rule,  fluctuate 
and  change  by  the  peculiar  whims,  caprice,  fashion,  or  frivolity  of 
the  particular  community  where  the  defendant  is  tried.  If  the 
defendant  is  a  woman,  and  the  custom  is  for  her  sex  to  go  closely 
veiled  whenever  appearing  in  public,  if  her  identity  is  questioned 
and  made  to  depend  to  some  extent  upon  the  presence  of  a  peculiar 
scar  npon  her  cheek,  she  would,  under  the  sanctity  of  the  Constitu- 
tioiit  be  protected  from  removing  her  veil,  and  the  jury  would  not 
be  allowed  to  even  examine  the  features  of  her  face. 

In  Siate  v.  Oarrelt,  71  N.  C.  85;  8.  c,  17  Am.  Rep.  1,  the  de- 
fendant was  indicted  for  murder.  On  the  night  of  the  homicide, 
defendant  stated  to  the  persons  present  that  the  deceased  came  to 
her  death  by  her  clothes  accidentally  catching  fire  while  deceased 
was  asleep,  and  that  she  (defendant),  in  attempting  to  put  out  the 
flames,  *' burnt  one  of  her  hands."  At  the  coroner's  inquest,  the 
defendant  was  compelled  to  unwrap  the  hand  she  stated  had  been 
burnt  and  exhibit  it  to  a  physician  there  present,  ''and  there  was 
no  indication  of  any  burn  whatever  upon  it." 

Upon  the  trial  of  the  case,  ''  The  court  ruled  that  any  thing  the 
prisoner  said  at  the  inquest  was  inadmissible;  but  that  the  actual 
condition  of  her  hand,  although  she  was  ordered  by  the  coroner  to 
unwrap  it  and  exhibit  to  the  doctor,  was  admissible  as  material  evi- 
dence to  contradict  her  statement  to  the  witness  on  the  night  of  the 
homicide."  This  ruling  was  sustained  by  the  Supreme  Court  How 
is  it  that  the  Constitution  would  not  reach  this  case  as  well  as  the 
case  of  Jacobs?  Is  it  because  Jacobs  was  compelled  to  exhibit  hia 
head  in  court,  whereas  Garrett  was  only  compelled  to  exhibit  her 
hand  to  a  physician  at  a  coroner's  inquest?  Is  the  force  of  the  con- 
•titntional  provision  limited  to  acts  within  the  walls  of  a  court* 
loom?  Can  it  be  possible  that  it  has  no  application  out  of  sight 
«f  the  particular  ''temple  of  justice"  where  the  case  is  tried? 
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Oould  a  defendant  be  compelled  against  his  objection  to  open  his 
mouth  and  testify  upon  his  preliminary  examination  before  a  com- 
mitting magistrate?  Would  other  witnesses  who  were  present  at 
such  examination  be  allowed  to  detail  upon  the  trial  the  testimony 
80  given?  Is  there  not  a  broad  and  substantial  distinction  between 
the  testimony  given  by  a  defendant  under  oath,  or  statements  made 
under  a  false  promise  or  improper  inducement,  upon  the  one  side, 
and  evidence  of  physical  facts  obtained  from  such  testimony,  or  in 
any  other  manner,  on  the  other  side? 

If  the  Constitution  was  applicable  to  Jacobs*  case,  and  protected 
him  from  being  compelled  to  give  evidence  against  himself  by 
exhibiting  his  head  to  the  jury,  then  it  ought  to  have  been  applied  to 
Oarretfa  case,  and  protected  her  from  being  compelled  to  give  evi- 
dence against  herself  by  exhibiting  her  hand  to  the  physician  at 
the  coroner's  inquest 

Take  the  case  of  Stokes.  The  prosecution  sought  to  compel  the 
defendant  in  the  court-room  to  put  his  foot  in  a  pan  of  mud,  in 
order  to  identify  the  track  thus  made  with  a  track  found  in  mud 
of  equal  softness  and  similar  character,  made  by  a  bare  foot  near 
the  scene  of  the  homicide.  The  court  refused  to  compel  the  defend- 
ant '^to  put  his  foot  in  it.'^  On  appeal,  the  case  was  reversed 
because  this  circumstance  might  have  had  an  influence  on  the  jury 
prejudicial  to  the  defendant 

It  is  argued  that  the  act  of  the  prosecution  tended  to  compel  the 
defendant  to  make  evidence  against  himself.  I  am  of  opinion  that 
too  much  importance  has  been  attached  and  too  much  prominence 
given  to  the  words  ^*  compelled  to  make  evidence  against  himself." 
The  defendant  Stokes,  if  he  was  the  guilty  person,  was  making 
evidence  against  himself  when  he  put  his  foot  in  the  mud  near  the 
scene  of  the  homicide,  and  when  arrested  he  could  have  been  com- 
pelled to  put  his  foot  in  that  track,  against  his  will,  and  if  his  foot 
corresponded  with  the  track,  that  fact  would  have  been  admissible 
upon  the  trial  of  his  case.     State  v.  Oraham,  74  N.  C.  646. 

In  a  case  of  homicide  the  defendant  makes  evidence  against 
himself  by  being  compelled  to  surrender  the  weapon  with  which  the 
offense  was  committed,  for  it  can  always  be  used  as  evidence  against 
him.  A  burglar  is  compelled  to  give  evidence  against  himself  when 
he  is  forced  to  surrender  false  keys  and  other  burglarious  mstru* 
ments  found  in  his  possession.     A  counterfeiter  is  compelled  to 
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giTe  evidence  against  himself  when  the  dies  he  had  manufactured 
and  used  are  discovered  and  brought  into  court  for  inspection. 

The  application  of  the  principle  sought  to  be  enforced  upon  the 
reasoning  of  the  court  in  Jacobs^  case,  as  being  within  the  protec- 
tion of  the  Constitution,  would,  if  logically  carried  out,  apply  to  all 
these  and  many  other  similar  cases. 

From  whatever  standpoint  this  question  can  be  considered,  the 
truth  forces  itself  upon  my  mind  that  no  evidence  of  physical  facts 
can,  upon  any  established  principle  of  law,  or  upon  any  substantial 
reason, be  held  to  come  within  the  letter  or  spirit  of  the  Constitution. 
The  question  of  whether  or  not  the  court  erred  in  compelling  the 
defendant  Ah  Chney  to  exhibit  his  arm  must,  in  my  opinion,  be 
determined  upon  other  grounds.  Was  the  defendant  compelled  to 
exhibit  himself  in  such  a  manner  as  to  unjustly  or  improperly 
prejudice  his  case  before  the  jury  ?  Did  the  act  in  question  have  a 
tendency  to  degrade,  humiliate,  insult  or  disgrace  the  defendant  ? 
Did  the  judge,  by  the  act  in  question,  convey  to  the  jury  the  idea 
that  he  believed  the  defendant  to  be  guilty  of  the  offense  charged 
against  him  ?  If  either  of  these  questions  ought  to  be  answered  in 
the  affirmative,  then  I  think  the  defendant  should  be  granted  a  new 
trial.  A  defendant  in  a  criminal  case  is  entitled  to  a  fair  and  im* 
partial  trial,  free  from  insult  or  obloquy,  and  courts  cannot  be  too 
particular  in  guarding  his  personal  rights  and  privileges.  He 
should  never  bo  compelled  to  make  any  indecent  or  offensive  exhi- 
bition of  his  person  for  any  purpose  whatever.  The  judge  presid- 
ing at  the  trialshould  not  express  any  opinion  upon  the  facts  (State 
T.  Tickely  13  Xev.  502,  and  the  authorities  thero  cited),  or  compel 
the  defendant  to  do  any  act  which  would  clearly  convey  to  tho  jury 
an  intimation  that  the  defendant  was  guilty  of  the  offense  charged, 
or  to  exhibit  himself  in  such  a  manner  as  to  prejudice  his  case  be- 
fore the  jur/. 

The  guilt  or  innocence  of  tho  defendant  is  a  question  to  be  deter- 
mined by  tho  jury,  free  from  any  improper  influence  of  any  kind  or 
character  whatever.  Tho  cases  of  State  v.  Jacobs  and  Stokes  v.  Stats 
are  authorities  worthy  of  consideration  upon  this  branch  of  this 
case.  Every  case,  however,  where  these  questions  arise,  must  neces- 
sarily be  decided  upon  its  own  peculiar  facts  and  circumstances. 
It  ifl  not  shown  that  there  was  any  thing  indecent  or  offensive  m 
4ie  mere  exhibition  of  defendant's  arm  to  the  jury.  It  does  not 
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appear  to  me  that  such  an  act  would  ha^e  a  tendency  to  insult,  de« 
grade  or  humiliate  the  defendant. 

After  giving  to  all  these  questions  unusual  deliberation,  my  con- 
clusion is  that  the  act  of  the  court  in  compelling  the  defendant  to 
exhibit  his  arm  did  not  tend,  independent  of  the  fact  of  the  tattoo 
marks  being  found,  to  improperly  influence  or  prejudice  the  defend- 
ant's case  before  the  jury. 

.From  time  immemorial  it  has  been  the  custom  in  this  country, 
sanctioned  by  the  Constitution  and  laws  of  the  respective  States,  to 
identify  persons  accused  of  crime  by  examining  the  peculiar  color 
of  their  hair,  the  peculiarity  of  their  features,  conspicuous  scars 
upon  their  persons,  the  want  of  an  eye  or  tooth,  ''  or  any  other  visi- 
ble defect  or  mutilation/'  Burrill  on  Giro.  £v.  639-651.  Marks 
made  by  wounds  upon  the  person  of  an  offender  given  with  a  weapon 
in  the  hands  of  an  assaulted  party,  corresponding  with  marks 
visible  upon  the  person  of  the  prisoner,  have  always  been  consid- 
ered as  a  strong  criminating  circumstance  tending  to  establish  the 
identity  and  guilt  of  the  accused  person.  Burrill  on  Giro.  £y. 
641. 

In  discussing  the  various  means  of  identifying  persons  thid  author 
Bays :  '^  There  are  cases,  again,  in  which  the  identity  being  positively 
sworn  to,  and  as  positively  denied,  the  witness  resorts  to  another 
class  of  circumstances  as  tests  of  the  accuracy  of  his  test  testi- 
mony, such  as  marks  upon  the  person  not  prominently  visible, 
or  even  such  as  are  quite  concealed  by  the  ordinary  clothing,  and 
thus  invisible  to  any  but  one  who  has  been  intimately  acquainted 
with  tlie  subject,  and  wlio  consequently  possesses  the  most  complete 
means  of  knowing  its  identity."    Burrill  on  Giro.  Ev.  644. 

Many  cases  are  cited  in  the  books  where  evidence  of  this  character 
has  been  admitted ;  and,  although  not  always  conclusive,  it  has 
frequently  been  very  efficacious  in  enabling  juries  to  eatisfactorily 
determine  the  disputed  question  of  identity.  I  shall  refer  to  but 
one  case.  Joseph  Parker  was  indicted  and  tried  for  bigamy,  at  the 
Court  of  Oyer  and  Terminer  in  New  York,  in  1804,  under  the  name 
of  Thomas  Iloag,  alias  Joseph  Parker.  Numerous  witnesses  were 
examined,  who  stated,  in  positive  terms,  that  they  knew  defendant 
was  Thomas  Iloag.  Many  peculiarities  in  the  features,  voice,  style 
and  habits  were  testified 'to;  also  the  fact  of  ^' a  scar  on  his  fore- 
head,  partly  covered  by  his  hair,  and  another  scar  on  his  neck." 
These  peculiarities  were  all  observable  in  the  prisoner.     On  thtf 
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other  hand  witnesses  were  equally  positive  that  the  defendant  was 
not  Thomas  Hoag,  bat  was  Joseph  Parker.  Finally^  **  among  the 
marks  sworn  to  have  been  observed  on  the  person  of  Thomas  Hoag 
was  a  large  and  visible  soar  under  one  of  his  feet,  occasioned  by  his 
having  trodden  on  a  drawing-knife,  which  some  of  the  witnesses 
fewore  they  had  seen.  This  proved  to  be  a  decisive  circumstance 
in  the  prisoner's  favor.  For  on  exhibiting  his  feet  to  the  jury,  not 
the  least  mark  or  scar  could  be  seen  upon  either."  Burrill  on 
Circ.  Ev.  660. 

This  case  brings  to  mind  another  view  of  the  constitutional 
phase  of  this  question. 

Under  the  law,  as  it  existed  for  many  years  in  the  several  States, 
a  defendant  was  not  allowed  to  testify  in  his  own  behalf.  If  the 
principle  contended  for  by  appellant  is  correct  Parker  ought  not  to 
have  been  allowed  to  exhibit  his  feet  to  the  jury,  because  this  was 
allowing  him  to  make  evidence  in  his  own  behalf.  Would  any 
court  in  Christendom,  in  construing  such  a  law,  refuse  to  allow  the 
defendant  to  establish  a  fact  in  his  own  favor  in  the  manner  allowed 
in  Parker's  case  ? 

To  illustrate  this  proposition.  Suppose  the  truth  to  have  been 
that  the  defendant  in  this  case  was  really  Sam  Oood,  as  he  claimed, 
and  not  Ah  Chuey,  as  was  claimed  by  the  prosecution ;  that  the 
witness  Khoades  was  mistaken  in  his  testimony,  and  that  the  laws 
of  the  State  prohibited  a  defendant  from  testifying  in  his  own 
behalf,  and  the  court  had  refused  to  allow  the  defendant  to  pull  up 
his  sleeve  so  as  to  exhibit  his  arm  for  the  purpose  of  showing  as  a 
fact  that  there  was  no  tattoo  mark  thereon  as  testified  to  by  the 
witness  Rhoades.  Could  such  a  ruling  have  been  sustained  upon 
the  ground  that  the  exhibition  of  his  arm  was  allowing  him  to 
testify  in  his  own  behalf  ?  Certainly  not.  Why  ?  Because  that 
law,  as  well  as  the  clause  of  our  State  Constitution,  relates  to 
testimony  given  by  the  defendant  or  statements  made  by  him,  and 
cannot  be  applied  to  prevent  the  ascertainment  of  the  truth  as  to 
the  existence  or  non-existence  of  any  scar  or  mark  upon  the  defend- 
ant's person  by  allowing  him  in  the  one  case  or  compelling  him  in 
the  other  to  exhibit  the  fact  to  the  jury. 

In  discussing  the  questions  involved  in  this  case  I  wish  it  to  be 
distinctly  understood  that  it  has  not  been  my  intention  in  any 
manner,  shape  or  form  to  deny  the  correctness  of  the  general  and 
Well-established  principle  of  law  that  a  witness  cannot  either  in  a 


540  NEVADA, 


State  v.  Ah  Cliuey. 


civil  or  criminal  case,  be  compelled  to  give  any  testimony  which 
would  have  a  tendency  to  convict  him  of  any  criminal  offense. 
This  principle  applies  as  well  to  the  production  of  letters  or  docu- 
ments, the  contents  of  which  would  tend  to  criminate  him,  as  to 
his  oral  testimony.  But  of  all  the  numerous  authorities  upon  this 
point  to  which  my  intention  has  been  called,  there  is  but  one,  that 
of  State  V.  JacohSy  which,  in  my  opinion,  has  attempted  in  any  way 
to  apply  that  principle  to  the  facts  of  a  case  at  all  analogous  to  the 
one  under  consideration.  I  have  endeavored  to  show  that  the 
Jacobs  case  could  not  be  sustained  upon  that  ground,  either  under 
the  provisions  of  the  Constitution  or  upon  any  principle  of  the 
common  law. 

[Omitting  another  question.] 

I  am  of  opinion  that  the  judgment  of  the  District  Court  ought 
to  be  affirmed,  and  the  court  below  directed  to  fix  a  day  for  carry- 
ing the  sentence  into  execution. 

//  is  90  ordered. 

Leonard,  J.,  dissenting. 

Note  bt  thb  Rbporter.^-  The  principal  case  was  decided  by  a  majority  of  one,  but  the 
question  is  so  Important,  and  the  cases  involving  similar  quesUons  have  become  so  numer- 
ous, that  we  decided  to  report  it.  We  extract  the  following  from  the  dissenting  opinion : 
*  *  That  a  defendant  in  a  criminal  action  cannot  be  compelled  to  be  a  witness  against  him- 
self  is  not  questioned  by  counsel  for  the  State,  nor  by  the  court ;  and  the  inquiry  before  us 
Is,  whether  or  not  the  compulsion  complained  of  deprived  defendant  of  a  substantial  right 
secured  by  the  Constitution  and  laws,  statute  and  common.  Had  the  district  attorney 
asked  the  defendant  whether  he  had  on  his  right  forearm  the  tattoo  mark  described,  and 
had  the  court,  against  defendant's  consent,  compelled  him  to  ansnt'er  that  he  had  snch 
mark,  there  can  be  no  doubt  that  such  action  would  have  been  a  grave  error.  Couki  the 
court  at  the  trial,  in  tlie  presence  of  the  jury,  by  other  forcible  means,  accomplish  indi- 
rectly what  it  could  not  do  by  direct  means  ?  Was  the  compulsion  complained  of  an  In- 
fringement of  the  spirit  of  the  common  law  and  the  Constitution  1  The  fact  which  the 
State  desired  to  establish  for  the  purpose  of  defendant's  identification  was  the  exiRtence  of 
the  mark  described.  There  were  three  possible,  if  not  proper,  methods  of  establishing  the 
desired  fact  to  the  satisfaction  of  the  jury  :  By  the  testimony  of  witnesses  who  had  seen 
the  mark,  the  voluntary  or  involuntary'  admission  of  defendant  that  he  had  such  marii, 
and  by  an  actual  inspection  by  the  jury.  The  latter  method  was  adopted  in  part,  without 
the  defendant's  consent,  and  after  the  ruling  of  the  court  upon  the  competency  and  pro- 
priety of  such  method  of  proof,  it  must  be  admitted  to  have  been  as  convincing  to  the 
jury  of  the  fact  sought  to  be  proved  as  any  evidence  which  might  have  resulted  from  either 
of  the  other  methods  named  could  possibly  have  been.  That  it  would  have  been  competent 
to  prove  the  fact  sought  by  the  first  method  —  the  testimony  of  witnesses  other  than  the 
iefendant  -  or  by  the  voluntary  admission  of  the  defendant,  there  can  be  no  doubt.  Tbat 
an  involuntary  admission  or  statement  of  the  fact  by  defendant  before  the  jury  would  not 
have  been  competent  or  proper  is  Just  as  certain.  We  arrive  then  at  the  inevitable  con- 
clusion that  a  result  as  detrimental  to  defendant  was  reached  by  the  method  adopted,  as 
could  have  come  from  either  of  the  proper  methods  mentioned,  or  by  the  one  admitted  t« 
be  improper.  In  other  words.  comptJling  defendant  to  exhibit  the  mark  to  the  jwy,  es- 
tablished the  desired  fact  as  conclusively,  at  least,  as  the'  competent  testfanooy  of  wl^ 
or  a  voluntaiy  or  compulsory  admission  of  defendant,  oauld  have  done. 
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"  80  far  as  I  am  able  to  aaoertain  the  fact,  every  State  In  the  Union  has  a  provision  in  iti 
Constitution  protecting  persons  accused  of  a  crime  from  criminating  themselves,  except 
New  Jersey,  Qeoigia  and  Iowa.  It  seems  from  HiycUm  v.  Heard,  14  Oa.  259,  ttiatthe 
former  Gbnstitutloa  of  that  State  had  a  provision  like  ours ;  but  in  the  new  Constitution, 
adopted  in  1868, 1  And  none.  In  some  of  the  States  the  provision  is  like  ours  that '  no  per- 
son in  a  criminal  case  shall  be  compelled  to  be  a  witness  against  himself/    In  others  that 

*  such  person  shall  not  be  compelled  to  give  evidence  against  himself.*  In  others,  that  s6ch 
person  *  shall  not  be  compelled  to  testify  against  himself/  In  Kansas  it  is  that  *  no  person 
shall  be  a  witness  against  himself. '  In  others,  that  *  no  person  in  a  criminal  case  shall  be 
compelled  to  furnish  or  give  evidence  against  himself.*  In  Maryland,  that '  no  man  ought 
to  be  compelled  to  give  evidence  against  himself.'  In  Rhode  Island  that '  no  man  in  a  court  of 
oommon  law  shall  be  compelled  to  give  evidence  criminating  himself.'  I  have  no  doubt  that 
the  intention  of  the  different  States  In  adopting  these  provisions  was  the  same;  and  yet, 
technically  some  give  greater  protection  than  others.  Prohibiting  a  penwn  from  being  com- 
pelled  to  give  evidence,  is  certainly  the  same  as  a  prohibition  against  compelling  him  to  be 
a  witness.  But  strictly  speaking  the  provision  that  *  no  person  in  a  criminal  case  shall  be 
compelled  to  testify  against  himself  affords  less  protection  than  either  of  the  others  just 
mentioned. 

**  As  I  understand,  the  court  Tconstnies  the  clause  in  question  of  our  Constitution  as 
though  it  read  :  *  No  person,  etc.,  shall  be  compelled  to  testify  or  make  any  statement 
against  himself ;  *  and  that  it  gives  the  accused  no  other  protection  except  from  acts 

*  which  have  a  tendency  to  degrade,  humiliate,  insult  or  disgrace  *  him  I  quote  from  the 
decision:  *The  Constitution  means  Just  what  a  fair  and  reasonable  interpretation  of  its 
language  imports.  No  person  shall  be  compelled  to  be  a  witness,  that  is,  to  testify  against 
himself.  To  use  the  common  phrase,  it  *  closes  the  piouth  of  the  prisoner.  *  A  defendant 
in  a  criminal  case  cannot  be  compelled  to  give  evidence  under  oath  or  affirmation  for  the 
purpose  of  proving  or  disproving  any  question  at  issue  before  any  tribunal,  court,  Judge, 
or  magistrate.  This  Is  the  shield  under  which  he  is  protected  by  the  strong  arm  of  the  law, 
and  this  protection  was  given,  not  for  the  purpose  of  evading  the  truth,  but  as  before 
stated,  for  the  sole  reason  that  in  the  sound  Judgment  of  the  men  who  framed  the  Consti- 
tution, It  was  thought  that  owing  to  the  weakness  of  human  naturR  and  the  various  motives 
that  actuate  mankind,  a  defendant  accused  of  crime  might  be  tempted  to  give  testimony 
against  himself  that  was  not  true. '  Again  the  court  says :  *  *  *  *  In  all  coun- 
tries and  In  all  ages,  whatever  the  law  or  custom  may  have  been,  It  was  always  claimed 
as  a  reason  for  its  adoption  that  it  was  calculated  to  discover  the  truth,  and  thereby  pro- 
mote the  ends  of  Justice.  Such  is  claimed  to  be  the  rule  of  our  Constitution  and  laws  upon 
this  question.' 

**  In  my  opinion,  the  court  has  not  stated  the  only  reason  why  the  provision  in  question 
was  placed  In  the  Constitution.  Had  that  been  the  only  one,  there  would  have  been  a 
prohibition  against  allowing  a  defendant  to  testify  for  himself ;  because  In  the  latter  case 
there  was  and  is  a  hundred-fold  more  danger  of  falsehood  than  in  the  former.  Is  there  not 
an  additional  reason  why  this  provision  was  adopted?  Was  it  not.  In  part  a:  least,  because 
of  the  enlightened  spirit  of  the  age,  that  a  man  accused  of  a  crime  should  not  be  compelled 
to  furnish  evidence  of  any  kind  which  might  tend  to  his  conviction  *  Did  it  not  come  to 
aome  extent  from  the  spirit  of  Justice  and  humanity  which  established  the  first  of  all  legal 
presumptions  —  that  every  perron  shall  be  considered  innocent  until  proven  guilty  ?  See 
WUkfna  ▼.  if  alone,  14  Ind.  196.  Mr.  StarUe  says :  'Upon  a  principle  of  humanity,  as 
well  as  of  policy,  every  witness  is  protected  from  answering  questions  by  doing  which  he 
would  criminate  himself:  of  policy,  because  it  vrould  place  the  witness  under  the  strongest 
temptation  to  commit  the  crime  of  perjury;  and  of  humanity,  because  It  would  be  to  ex« 
toit  a  confession  of  the  truth  by  a  kind  of  duress,  every  species  and  degree  of  which  the 
law  afahon.'  Stark,  on  Ev.  40.  It  will  be  noticed  that  the  author  says  *  a  witness  is  pro- 
tected fkom  answering  questions,'  etc ,  which,  I  admit,  does  not,  in  terras,  cover  this  case 
bat  I  quote  It  for  the  purpose  of  showing,  from  him,  that  the  reason  why  the  provision  of 
the  Constitution  under  consideration  was  inserted  was  not  solely  to  prevent  the  accused 
fktNn  stating  a  falsehood,  whether  for  or  against  himself. 

**  In  1858  the  Constitution  of  Arkansas  provided  that  *  In  all  criminal  prosecutions  the 
shall  not  be  compelled  to  give  evidence  against  himself.*   In  the  present  ConsUtih 
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tlon  the  provision  is  the  same  as  ours.  To  give  evidence  is  certainly  to  be  a  witness,  and 
there  is  no  substantial  difference  between  them.  In  construing  the  provision  in  the  old 
Ooostittttion  (State  v.  Quarlw^  13  Aric.  909),  the  court  said:  '  This  places  a  restriction  upon 
tb9  power  of  the  legislature  to  the  extent  that  no  law  can  be  enacted  bj  that  body  to  com- 
pel  one  accused  to  give  evidence  against  liimself ,  and  by  necessary  implication  also  prohil^ 
its  any  law  by  which  a  witness  in  any  prosecution  should  be  compelled  to  disclose  crimi* 
nal  matters  against  himself,  so  long  as  it  might  remain  lawful  that  such  disclosures  could 
be  afterward  produced  in  evidence  against  him  in  case  he  in  turn  should  be  the  accused 
party.  Hence  it  seems  inevitable  that,  although  witnesses  are  not  expressed  in  the  terms 
of  the  provision  of  the  bill  of  rights  that  we  are  consideriug,  yet  they  are  substantially  em- 
braced to  the  full  extent  ot  a  complete  guarantee  against  self  accusation .  Consequently, 
BO  long  as  the  common-law  rule  might  prevail,  that  voluntary  disclosures  of  a  witness  in  a 
criminal  prosecution  may  be  used  in  evidence  in  an  after  prosecution  against  him,  when 
he  in  turn  bad  become  the  accused  party,  he  would  be  as  much  entitled  to  this  guarantee 
when  interrogated  as  a  witness  as  the  accused  party.*  The  books  are  full  of  the  same  doc 
trine.    People  t.  Haekley,  94  N.  T.  76. 

**  In  Wharton*8  Law  of  Bvidenoe,  section  686,  it  is  said  that  '  a  witness  cannot  be  com- 
pelled to  give  a  link  to  a  diain  of  evidence  by  which  his  conviction  of  a  criminal  offense  can 
be  Insured;  *  and  also,  section  731,  *  what  is  elsewhere  said  as  to  the  protection  of  wit- 
nesses from,  questions  which  call  for  criminatory  answers,  applies  to  the  production  ot 
eriminatoiT  documents.  Neither  equity  nor  common-law  practice  will  compel  a  person  to 
allow  the  inspection  of  either  public  or  private  documents  in  his  custody,  where  the  docu- 
ment, if  produced,  would  criminate  the  party  producing.*  See,  also,  9  683.  And  la 
Taylor's  Law  of  Evidence,  the  author  says  in  section  1861 :  *  In  accordance  with  the  invaria- 
ble rule  which  protects  a  witness  or  party  from  being  compelled  to  furnish  evidence  that 
may  expose  him  to  a  criminal  charge,  neither  the  Court  of  Queen*s  Bench  nor  the  Court  of 
Chancery  will  ever  oblige  a  person  to  allow  the  inspection  of  either  public  or  private  docu- 
ments in  his  custody,  where  the  inspection  is  sought  for  the  purpose  of  supporting  a  prose- 
cution against  himself.*  In  Rcgiiia  v.  JUeod,  2  Ld.  Raym ,  the  defendant  and  others 
were  incorporated  by  the  name  of  the  surveyors  of  highways  and  were  trustees  of  a  charity. 
An  information  was  preferred  against  the  defendant  for  executing  this  ofBoe  without  hav- 
ing  taken  the  oath  as  required  by  statute.  The  defendant  pleaded  not  guilty.  Counsel  for 
the  prosecution  moved  for  a  rule,  that  the  prosecutor  might  have  two  books  produced 
which  these  surveyors  kept,  in  which  they  entered  their  elections,  and  also  their  receipts 
and  disbursements,  and  that  he  might  take  copies  of  what  he  thought  necessary,  and  that 
the  books  might  be  produced  at  the  next  assizes  at  the  triaL  *  But  per  cwriam  denied, 
because  they  are  perfectly  of  a  private  nature,  and  It  would  be  to  make  a  man  produce  evi- 
dence against  himself  in  a  criminal  prosecution.*  See  also  Dmainics  Ber  v.  Comtiitui,  S 
Str.  1210;  Bank  v.  Trapp,  24  How.  Pr.  21. 

^'  I  think  the  f  nuners  of  the  Constitution  and  the  people  who  adopted  it  intended  that  at 
criminal  trials  the  accused,  if  such  should  be  his  wish,  should  not  only  have  the  right  lo 
dose  his  mouth,  but  that  he  might  fold  his  arms  as  well,  and  refuse  to  be  a  witness  against 
himself  in  any  sense  or  to  any  extent,  by  furnishing  or  giving  evidence  against  himself, 
whether  testimony  under  oath  or  affirmation,  or  ooofesslons  or  admissions  without  either, 
or  proofo  of  a  physical  nature. 

**  It  is  undoubtedly  true  that  the  evident  intent  and  spirit  of  the  Constitution  upon  this 
subject  is  in  harmony  with  the  common  law;  but  I  have  endeavored  to  show  that  tae  pro- 
tection given  to  accused  persons  does  not  necessarily  depend  upon  the  constitutional  pro. 
▼ision.  Several  of  the  States,  as  we  have  seen,  have  no  such  provision,  and  yet  Uie  common* 
law  rule  Is  the  same  there  as  here,  If  in  force,  and  protects  all  persons  from  criminating 
themseives  sgalnst  their  wiU.  At  a  criminal  trial,  courts  cannot  take  notice  of  the  manner 
of  obtaining  evidence  out  of  court.  If  It  Is  competent  and  pertinent  to  the  issue,  it  will  be 
received.  If  it  Is  a  forced  confession  alone,  it  will  not  be  admitted  In  evidence  for  the 
reason  stated  ai>ove.  If  the  confession  has  led  to  a  f^ict  that  cannot  be  false.  It  will  be  re- 
ceived for  that  reason :  but  I  Insist  that  the  same  rule  does  not  obtain  In  court.  In  relatioQ 
to  facts  there  disclosed  by  an  involuntary  confession,  or  by  any  compulsoiy  diadosort 
tending  to  criminate  the  defendant.  Suppose  the  proof  in  this  case  had  been  that  defend- 
ant killed  some  human  being,  and  that  he  had  voluntarily  told  another  Chinaman  that  he 
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kfUed  Ah  Tongand  buried  him,  without  stating  the  place  of  burial;  that  the  State,  bavins 
been  feaifnl  that  the  Jury  would  not  believe  the  Chinese  witness,  asked  the  court  to  order 
the  defendant  to  go  with  the  sheriir  and  point  out  the  body ;  that  the  court  eo  ordered,  and 
against  d^endant*8  consent,  compelled  him  to  obey:  that  the  body  was  pointed  out,  that 
ttict  having  been  testified  to  by  the  sherifT,  and  the  defendant  convicted.  If  the  body  had 
Dot  been  found,  it  would  have  been  error,  because  the  compulsion  might  have  prejudiced 
the  minds  of  the  Jury  against  the  defendant.  But  inasmuch  as  it  was  found,  I  am  unable 
to  perceive,  from  the  theory  of  .the  court,  why  such  practice  would  not  have  been  proper, 
because  the  result — the  fact  found  —  could  not  have  been  false,  and  it  would  have  tended 
to  prove  the  confession  true. 

**  Suppose,  again,  that  a  person  Is  accused  of  stealing  a  gold  bar.  The  defendant  goea 
upon  his  trial  before  it  is  found.  The  State  proves  the  larceny  and  many  facts  tending  to 
show  defendant's  guilt.  A  witness  testifies  to  facts  showing  almost,  but  not  quite,  con- 
dnsively,  that  defendant  has  the  bullion  concealed  about  his  premises.  Thereupon,  at 
the  request  of  tlie  district  attorney,  the  court  states  to  the  defendant  that  there  has  been 
testimony  concerning  his  possession  of  the  bullion,  but  of  the  fact  he  neither  has  an  opinion 
nor  expresses  any ;  that  he  will  instruct  the  Jury  that  the  order  he  is  about  to  make  is  n<^ 
indication  that  he  considers  the  defendant  guilty,  and  that  they  must  so  consider  it.  There- 
upon the  court  says  to  the  defendant :  *  If  you  have  the  bullion,  and  will  point  it  out  and 
deliver  it  to  the  sheriff,  I  will  give  you  a  light  sentence  in  case  you  are  convicted ;  and  if 
you  will  not  do  so,  should  the  Jury  find  you  guilty,  I  will  give  you  the  full  pimishment  al- 
lowed by  law.*  The  defendant  delivers  the  bullion  to  the  sheriff,  the  jury  is  chaiged  as 
promised,  and  a  conviction  follows.  Is  there  any  doubt  that  such  conduct  on  the  part  of 
the  court  would  be  error  f  Still,  in  neither  of  the  supposed  cases  is  the  defendant  required 
to  speak  or  testify,  and  in  both  there  is  no  opportunity  or  object  to  falsify.  The  finding  of 
the  body  and  the  bullion  tell  their  own  tales.  In  both  cases  hope  and  fear  may  have  in- 
duced the  confession  or  discovery,  but  in  both  the  discovery  shows  evidence  of  guilt  which 
cannot  be  falsified  or  simulated. 

**  If  witness  Rhoades  had  testified  that  he  knew  the  defendant  was  Ah  Chuey ,  because 
he  was  a  good  English  writer  and  had  for  years  kept  a  diary;  that  be  wrote  in  it  every  dny 
and  signed  his  name,  'Ah  Chuey,*  to  each  entry ;  that  he  saw  the  book  a  few  minutes  before 
coming  into  courts  that  defendant  then  had  the  book  upon  his  person,  would  any  one  scy 
that  the  court,  without  error,  could  have  compelled  him  to  show  the  book  to  the  Jury  f 
And  yet,  why  not  on  principle,  if  he  could  be  compelled  to  exhibit  a  private,  harmless  nmrk. 
for  the  same  purpose?  The  object  would  have  been  to  ascertain  the  truth,  and  the  result 
would  have  verified  the  statement.  Suppose,  instead  of  the  head  and  bust  of  a  woman,  h» 
had  written  upon  his  breast,  in  India  ink,  the  words,  *  I  am  Ah  Chuey; "  why  could  thos» 
words  be  shown  with  more  propriety  than  the  words  in  the  diary,  and  could  they  not  have- 
been  shown  if  it  was  proper  to  compel  him  to  exhibit  the  mark  f  " 

**  Had  the  identifying  mark  been  upon  some  portion  of  the  body  not  concealed,  and  had 
the  Jury  seen  It  by  reason  of  the  defendant's  presence  in  court,  I  do  not  say  they  could 
not  have  acted  upon  the  fact  so  observed.  What  I  say  is,  that  whether  the  mark  is  con- 
cealed or  not,  the  court  cannot  compel  a  defendant,  for  the  purpose  of  identification,  or 
any  other,  the  tendency  of  which  is  to  criminate,  to  exhibit  himself  or  any  part  of  him- 
self before  the  Juiy  as  a  link  in  the  chain  of  evidence.  An  accused  person  cannot  be 
compelled  to  discover  a  fact  while  on  trial,  nor  can  he  be  compelled  to  be  an  unwilling  in- 
strument of  discovery  or  proof  after  the  discovery  has  been  made  by  other  evidence.  He 
may  refuse  to  plead  even,  and  instead  of  making  such  refusal  evidence  of  guilt  the  law 
provides  that  the  plea  of  *not  guilty  ^  shall  be  entered.  Had  the  defendant  been  accused 
of  a  misdemeanor  only,  his  presence  In  court  would  have  been  unnecessary.  Under  such 
circumstances,  had  he  elected  to  remain  absent  from  the  trial,  I  have  no  hesitation  in  ex- 
pressing an  opinion  that  it  would  have  been  error  had  the  court  caused  the  sheriff  to  bring 
him  into  court  against  his  will,  and  there  exlilbit  the  mark ;  nor  do  I  think  the  fact  that  he 
was  required  to  be  present  in  court  in  any  manner  abridged  the  right  which  he  would  other- 
wise have  had. 

**  But  few  dedded  canes  have  been  found  by  counsel,  the  court,  or  mjrself ,  wherein  the 
foestioD  involved  in  this  case  has  been  decided  directly,  but  all  that  have  come  under  my 
aoCloe  sustain  the  conclusion  to  whidi  I  have  arrived  and  endeavored  to  express.    Tba 
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first  case  is  State  v.  JaoofM,  referred  to  by  the  court.  In  commenting  upon  that  caao,  the 
court  says  it  was  decided  upon  two  grounds,  the  seccMid  of  which  was  that  *  the  manner  in 
which  the  defendant  was  compelled  to  exhibit  liimscif  was  prejudicial  to  the  defendant.* 
It  is  not  apparent  from  the  decision  that  the  defendant  was  treated  indecorously  or  in  any 
war  prejudicial  to  his  case,  except  that  he  was  compelled  to  go  before  the  jury  and  sub- 
mit to  their  inspection.  This  is  what  that  court  said  in  relation  to  the  manner :  'Another 
argument  of  more  weight  is  that  the  testimony  when  afforded  to  the  jury  is  not  incompetent, 
though  it  might  have  b<»en  an  act  of  tyranny  in  the  court  to  compel  it.  But  this  argument 
proves  too  much,  and  would  be  equally  available  if  admitted  in  favor  of  the  competency 
of  a  deed,  or  other  private  paper,  which  the  court  might  wrongfully  liave  compelled  a  de- 
fendant to  produce.  Surely,  in  such  a  case,  the  manner  in  which  the  deed  or  paper  was 
produced  and  offered  would  be  error,  although  the  deed  or  paper,  if  fairly  brought  before 
the  jury,  would  be  competent  evidence.*  I  submit  that  the  *  manner  *  spoken  of  by  the  court 
referred  only  to  the  fact  that  the  defendant  was  compelled  to  exhibit  himself,  and  thus 
furnish  evidence  against  himself  ;  that  proof  of  his  statiui  as  a  free  negro,  by  him,  was  in- 
competent, while  if  the  same  tact  had  been  proven  by  other  persons  who  knew  him,  such 
proof  would  have  been  competent.  If  such  is  the  case,  then  the  second  ground  of  reversal 
stated  by  the  court  was  only  stating  the  first  grouud  in  a  different  way.  In  my  opiniou 
the  only  point  decided  In  that  case  was  that  it  was  error  to  compel  the  defendant  to  ex* 
hibit  himself  before  the  jury  for  the  purpose  of  showing  that  he  was  a  negro.  The  next 
case  is  The  State  v.  Johnmn,  67  N.  C.  C7.  The  fodictment  charged  Johnson,  a  colored  man, 
with  ravishing  Susan  Thompson.  When  she  was  on  the  stand  as  a  witness  tor  the  State 
she  was  asked  by  the  solicitor  to  look  around  the  court-room  and  see  if  she  could  see  tho 
man  who  committed  the  rape  on  her.  She  pointed  to  the  defendant  and  said, '  That  is  the 
black  rascal.*  It  was  insisted  by  the  defendant's  counsel  that  this  was  making  the  prisoner 
furnish  evidence  against  himself.  The  court  say :  *  In  support  of  his  objection  the  inris- 
ofier  relied  upon  State  v.  Jinoribft,  in  which  it  was  decided  that  the  defendant  could  not  be 
compelled  to  exhibit  himself  to  the  iury  that  they  might  see  whether  he  was  within  the 
prohibited  degree  of  color.  But  that  case  is  not  like  this.  There  he  was  compelled  to  ex- 
hibit himself  to  the  jury,  that  the  jury  might  determine,  by  inspection,  his  quality  and 
condition ,  his  blood  or  race.  That  was  a  matter  to  be  proved  by  the  oath  of  witnesses  who 
knew  the  facts,  or,  it  may  be,  by  experts.  And  although  the  defendant  could  not  be  com- 
pelled to  exhibit  himself  to  the  jury,  yet  it  would  be  competent  for  witnesses  who  knew 
him  to  speak  of  his  color  and  of  any  facts  within  their  knowledge,  and  to  point  to  him  as 
being  the  identical  person  of  whom  they  were  speaking.*  Suppose  it  was  a  matter  to  be 
proved  by  the  oath  of  witnesses  or  by  experts.  Was  it  any  the  less  error  to  compel  the 
defendant  to  exhibit  himself  to  the  jury  and  supply  the  place  of  other  witnesses  t  It  will 
be  noticed  that  In  JohnufnCa  case  the  court  reiterates  what  was  decided  in  the  Jaeoba  case 
that '  defendant  could  not  be  compelled  to  exhibit  himself  to  the  jury.* 

**  The  next  case  is  State  v.  Woodruffs  67  N.  C.  00.  In  that  case,  as  in  JohntoiCe^  I  draw 
attention  to  the  fact  that  the  defendimt  was  not  exhibited  before  the  Jury.  He  sat  in  his 
place,  as  he  had  a  right,  and  was  obliged,  to  do.  The  bastard  child  was  exhibited,  or  rather 
held  in  its  mother*B  arms  while  she  was  testifying,  and  in  his  address  to  the  Jury  the  so- 
licitor called  attention  to  the  child's  features  and  commented  upon  its  appearance,  the  child 
being  stiU  before  the  jury.  I  have  nothing  additional  to  add  in  relation  to  the  right  of  tiie 
State  to  have  the  defendant  accused  of  felony  present  in  court,  and  the  right  of  the  Juiy 
to  oDserve  him  while  there  ;  and  in  case  of  misdemeanor  the  right  is  the  same  if  he  vol- 
untarily appears  in  court.  Certainly  the  solicitor  had  the  right  to  call  the  attention  of  the 
jury  to  the  child's  features,  and  that  was  all  he  did  do.  At  any  rate,  the  defendant  was 
not  disturbed  in  any  manner,  and  if  the  jury  gathered  any  additional  information  as  to  his . 
j'ppearanoe,  it  was  the  result  of  necessity  in  giving  him  his  constitutional  right  to  be  pres- 
ent  in  court ;  it  was  not  the  result  of  compulsion  by  the  court.  Besides,  if,  in  truth,  in  the 
Jac*)tis  case,  it  did  no  good  or  harm  to  parade  him  Iseforo  the  jury,  if  they  discovered  noth- 
ing but  what  they  knew  before  he  was  exhibited,  still  those  facts  would  not  have  changed 
^he  result  in  the  appellate  court.  That  court  could  not  have  known  that  the  error,  if  such 
it  was,  was  harmless. 

'*  *it  is  the  capability  of  abuse,  and  not  the  probability  of  it,  which  is  to  be  regarded  ii 
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fudg^ag  of  the  reasons  which  lie  at  the  foundation,  and  guide  in  the  interpretation,  of  such 
constitutional  restrictions.*    Emery^a  case,  107  Mass.  183 ;  s.  c,  0  Am.  Rep.  28. 

*'  To  show  that  the  court  in  ITixxIru/**  case  recognized  the  distinction  that  I  am  endeavor* 
Ing  to  make  between  exhibiting  the  defendant,  as  was  done  In  the  Jacob»  case,  and  allow- 
ing him  to  sit  undisturbed  in  the  presence  of  the  juiy,  as  was  done  in  the  Wnodruff  case,  and 
to  show  by  implication  that  the  court  still  adhered  to  the  opinion  in  the  Jacobs  case,  I 
quote  a  few  lines  from  the  decision  *  *  State  v.  Ja&ibB  has  been  aligned  as  an  authority  to 
■how  error  in  this  case,  as  if  the  court  had  ordered  the  defendant  to  stand  up  and  exhibit 
himself  before  the  jury,  as  was  done  in  the  JaeobB  case.  But  the  record  shows  no  such  thing, 
and  therefore  the  argument  founded  on  that  supposition  fails.* 

**  The  St<Ue  t.  OarreU  is  the  next  case  The  fact  is  not  that  the  defendant  was  com- 
peDed  to  unwrap  her  hand  and  exhibit  it  to  a  physician  before  the  coroner^s  jury,  as  such, 
although  it  was  done  in  their  presence.  The  Jury  had  rendered  their  verdict  against  her 
before  she  was  compelled  to  show  her  hand.  Whether  she  could  have  been  compelled  to 
exhibit  her  hand  while  the  Jury  were  acting,  and  before  their  rerdlct,  is  not  in  the  case, 
and  that  fact,  at  least,  must  i^tpear  before  it  can  be  claimed  that  the  Oarrett  case  should 
have  been  governed  by  the  controlling  principle  enunciated  in  the  Jacobs  case.  Compel- 
ling the  defendant  to  show  her  hand  after  the  verdict  against  her  did  not  change  the  ver- 
dict, and  the  effect  of  a  disdosure  at  that  time,  and  under  such  circumstances,  was  the 
same  as  though  it  had  been  compelled  by  any  of  the  spectators  present.  At  the  trial  tha 
defendant  objected  to  evidence  as  to  the  condition  of  her  hand,  and  relied  upon  the 
Jacobs  case.  The  court  said:  *  The  distinction  between  that  and  our  case  is,  that  in  the 
Jaeatm  case,  the  prisoner  himself,  on  trial,  was  compelled  to  exhibit  himself  to  the  Jury, 
that  they  might  see  that  he  was  within  the  prohibited  degree  of  color,  thus  he  was  forced 
to  become  a  witness  against  himself.  This  was  held  to  be  error.  In  our  case,  not  tha 
prisoner,  bat  the  irttnesMS,  were  called  to  prove  what  they  saw  upon  inspecting  the  pris^ 
oner*s  hand,  although  that  inspection  was  obtained  by  intimidation.* 

"Hie  Stoka  case  is  the  next.  There  the  court  said :  *  In  the  presence  of  the  Jury  the 
defendant  was  asked  to  make  eridence  against  himself;  *  that  is,  he  was  asked  to  take  off 
his  boot  and  make  a  new  track  to  be  compared  with  the  one  found  near  the  scene  of 
crime.  I  am  unable  to  perceive  how  it  would  have  been  less  erroneous  to  have  asked  him, 
in  the  presence  of  the  Jury,  to  place  his  foot  in  the  track  already  made,  or  to  take  off  his 
boot  and  show  his  bare  foot  for  the  same  purpose.  In  either  case  the  defendant  would 
have  been  asked  to  furnish  a  factor  necessary  in  arriving  at  a  conclusion  whether  or  not 
his  foot  made  the  track  found  near  the  place  of  homicide,  and  Inf erentially,  whether  or  not 
he  was  the  guilty  party.  The  method  adopted  might  have  been  more  convincing  to  the 
jury  than  either  ot  the  others  mentioned  had  the  court  held  it  proper,  but  I  fail  to  see  how 
it  was  more  erroneous. 

"  I  find  nothing  in  the  quotation  made  by  the  court  from  Btory  and  Blackstone  against 
the  views  I  entertain.  Judge  &roRT  says  the  insertion  of  this  clause '  is  but  an  afllrmance 
of  the  common-law  privilege; '  that  it  was  adopted  to  prevent  the  evils  which  had  resulted 
from  the  custom  of  other  countries  in  compelling  criminals  to  give  evidence  against  them- 
selves, and  of  being  subjected  to  the  rack  or  torture  in  order  to  procure  a  confession.  A 
part  of  the  object  then  was  to  prevent  the  giving  of  compulsory  evidence.  Surely,  that  is 
not  confined  to  testimony  or  statements  coming  from  the  mouths  of  witnesses  or  accused 
persons.  As  to  Hoao*$  case,  referred  to  by  the  court,  it  is  enough  to  say  that  it  is  evident 
from  the  text  that  his  foot  vras  exhibited  to  the  Jury  by  the  defendant  himself.  Besides, 
the  result  was  entirely  in  his  favor  and  he  was  acquitted.  Mr.  Burrill  does  not  intimate, 
nor  does  any  other  text  writer,  so  far  as  I  am  able  to  find,  that  it  would  have  been  compe- 
tent for  the  State  to  have  compelled  the  prisoner  to  show  his  foot  in  court  in  aid  of  the  prose- 
cution. If  the  law  of  New  York  had  not  allowed  Hoag  to  testify  in  his  own  behalf,  and 
had  the  law  been  the  same  in  this  State  at  the  time  of  the  defendant's  trial,  I  agree  with 
the  court  that  at  his  own  request,  the  first  could  have  exhibited  his  foot,  and  the  last  his 
arm,  to  the  Jury.  But  my  conclusions  from  those  facts  are  very  different  from  those 
arrived  at  by  the  court.  The  reason  why  they  would  have  been  allowed  to  do  so  is  because 
the  reasons  for  the  law's  exclusion  of  testimony  would  not  have  existed  in  relation  to 
proofs  offered  by  them  Independently  of  their  testimony.    Self-interest  might  hav* 
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prompted  them  to  commit  perjury  if  allowed  to  testify ;  hence  under  the  old  rule,  thef 
would  have  beeo  excluded  as  witneoMS.  But  as  to  physical  peculiaritiee«  the  reason  of  the 
rale,  and  hence  the  rule  itself,  would  have  failed.  I  am  unable  to  underataod  why  the 
oonstitutiooal  provision,  that  *  no  person  shall  be  compelled  to  be  a  witness  sgainst  him- 
self in  a  criminal  case,*  should  be  construed  as  relating  solely  to  testimony  gireii,  or  a 
statement  made  by  him,  because,  under  a  law  not  allowing  him  to  testify,  he  msy  exhibit 
himself  for  the  purpose  of  proving  a  physical  peculiarity  independently  of  any  testimony. 

**My  condnsion  is  that  under  both  the  Constitution  and  the  common  law.  It  was  errof 
to  compel  the  defendant,  at  the  trial,  to  make  a  disclosure  which,  with  the  testimony  of 
witnesses,  tended  to  prove  him  to  be  Ah  Chuey,  and  indirectly  to  establish  his  guilt.  I 
think  the  error  is  as  great  as  it  would  have  been  had  the  court  compelled  the  defendant  to 
admit  that  he  was  Ah  Chuey.  It  accomplished  the  same  result.  In  criminal  cases  the 
State  must  prove  guilt  without  the  aid  of  the  accused  at  the  trial,  unleai  the  guaranteed 
rights  are  waived,  when  a  waiver  is  permissible.** 

In  Stats  V.  Prudhomme^  26  La.  Ann.  6Sa,  the  court  said :  "The  tracks  of  the  murderer 
were  found  near  the  scene  of  the  murder,  and  to  enable  the  witness  who  saw  the  tracks  to 
state  how  they  corresponded  In  size  with  the  feet  of  the  prisoner,  he  was  forced  to  take 
his  feet  from  under  a  chair  where  he  had  put  tLem.  This  the  prisoner's  counsel  calls  forc- 
ing him  to  give  evidence  against  himself.  A  mere  statement  of  the  facts  shows  how  utterly 
untenable  the  objection  is.  The  witness  was  required  to  look  at  the  feet  of  the  prisoner  in 
order  to  testify  to  facts  which  might  enable  the  jury  to  connect  the  prisoner  with  the  perpe- 
trator of  the  crime  and  we  are  unable  to  perceive  how  any  constitutional  right  of  the  pris- 
oner was  infringed  by  compelling  him  to  place  his  feet  where  they  could  be  seen  by  the  wit> 
ness  and  the  Jury.**  In  Day  v.  StaU^  Georgia  Supreme  Court,  Kov.  187B,  the  court  said:  **  The 
defendants,  Whit  Day  and  Jesse  Slayton,  were  Jointly  indicted  for  the  offense  of  bui^g^aiy 
In  the  nifl^t-time.  •  •  *  •  The  evidence  mainly  relied  on  for  the  conviction  of  the  de» 
fondants  was  certain  tracks  which  were  similar  to  those  made  by  the  defendants,  found  near 
where  the  burglary  was  alleged  to  have  been  committed.  *  •  •  •  Allen,  a  witness  for 
the  State,  testUled  in  relation  to  Slayton,  the  other  defendant,  that  he  was  stubborn,  did 
not  want  to  put  his  foot  in  the  track,  said  he  was  innocent  of  the  charge.  Witness  took 
hold  of  him,  pulled  him  along,  and  then  put  his  foot  in  the  track;  witness  took  hold  of  Lm 
foot  and  put  It  In  the  track  ;  he  did  not  consent  to  It;  the  shoe  fitted  the  track.  This  evi- 
dence was  objected  to  by  the  defendant,  the  objection  was  overruled,  and  that  Is  one  of  the 
errors  assigned.  By  the  .Constitution  of  this  State  no  person  shall  be  compelled  to  giv« 
testimony  tending  in  any  manner  to  criminate  himsell  Nor  can  one,  by  force,  compel 
another  against  his  consent  to  put  his  foot  In  a  shoe  track  for  the  purpose  of  using  it  as 
evidence  against  him  on  the  criminal  side  of  the  court.** 

In  Per)p26  V.  MeCou,  45  How.  Pr.  216,  an  indictment  of  a  woman  for  murder  of  an  me- 
gitlmate  child  at  birth,  the  coroner  had  directed  two  physicians  to  go  to  the  JaU  and  exank- 
<ne  h«>r  private  parts  to  determine  whether  she  had  recently  been  delivered  of  a  child.  She 
objov  uod  to  the  examination,  but  being  threatened  with  force,  yielded,  and  the  examina- 
tion was  had.  Their  evidence  was  offered  on  the  trial,  and  ruled  out.  The  court  said  the 
proceeding  was  in  violation  of  the  spirit  and  meaning  of  the  Constitution,  which  declarea 
that  **  no  person  shall  be  compelled  in  any  criminal  case  to  be  a  witness  against  himself.** 
"  They  might  as  well  have  sworn  the  prisoner,  and  compelled  her,  by  threats,  to  testify  that 
she  had  been  pregnant  and  had  been  delivered  of  a  child,  as  to  have  compelled  her,  by 
threats,  to  aUow  them  to  look  into  her  person,  with  the  aid  of  a  speculum,  to  ascertain 
whether  she  had  been  pregnant  and  been  recently  delivered  of  a  child.**  **  Has  this  court 
the  right  to  compel  the  prisoner  now  to  submit  to  an  examination  of  her  private  parts  and 
breasts  by  physicians,  and  then  have  them  testify  that  fkx>m  such  examination  they  are  of 
the  opinion  she  Is  not  a  virgin,  and  has  had  a  child  r  It  Is  not  possible  that  this  court  has 
that  right;  and  it  Is  too  clear  to  admit  of  argument  that  evidence  thus  obtained  would  be 
Inadmissible  against  the  prisoner.**  See  Waiker  r.  StaU,  i  Tex.  (X  App.  215;  s.  a,  9 
Am.  Bep.  fiOS,  agreeing  with  the  principal  case. 

The  .Albany  Law  JdumaZ,in  criticising  the  principal  case,  22  A .  L.  J.  14i,  says :  **  TIm 
prevailing  opinion  «  •  •  likens  the  exposure  in  this  case  to  compelling  a 
prisoner  to  remove  a  veil  or  mask.  The  distinction  however  Is,  that  there  the  prisoner  trisa 
to  ooneeal  evidence  which  is  ordinarily  visible,  and  trom  which  the  Jury  have  arl^ittn 
a  conclusion,  and  the  removal  simply  restores  that  effdenoa,  Theprfsonflrhasao] 
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right  to  lilde  his  face  than  to  secrete  his  whole  person.  The  court  also  liken  the  ruUnjir  to  tbft 
seardiinff  a  prisoner  and  finding  ftlae  keys  or  stolen  property  upon  nim.    The  sufficient  ' 
answer  to  that  is,  that  such  thingsare  not  part  of  his  person,  but  aredrcumstanoee  by  which 
lie  has  surrounded  himself.  When  these  circumstances  are  disclosed,  it  is  not  the  man  wh<» 
is  compelled  to  give  eridenoe  against  himself,  but  the  circumstances  by  which  he  has  en- 
Tironed  himself.**  **JnWcUker  v.  StaU,  7  Tex.  Ct.  App.  MS,*\/ieM,  "  counsel  acutely  argued 
that  *  if  this  prisoner  can  be  compelled  to  make  an  impression  with  his  foot  in  order  to  see- 
tf  it  is  similar  to  the  impression  made  by  the  foot  of  tho  person  who  committed  the  crlme^ 
then  If  he  were  oharged  with  forgery  he  could  be  compelled  to  take  a  pen,  and  write  ixt^ 
order  to  see  if  his  handwriting  was  similar  to  that  of  the  party  who  had  conunitted  the-  • 
foiigery.*   (This  he  may  now  by  statute  be  compelled  to  do  in  England.)    This  decision,  . 
founded  on  State  ▼.  Qrahanit  infra,  and  Stokeg  t.  State^  infrti,  is  distinguished  on  thet^  * 
ground  that  there  *  the  prisoner  was  asked  in  the  presence  of  the  jury  to  make  eridenoer 
against  himself,*  —a  perfectly  fntUe  distinction,  as  we  shall  -see.    The  worst  of  this  decft- 
sion  is  that  it  permits  secondary  eyidence  of  incompetent  evidence  ^  evidence  of  an  ex- 
periment out  of  court,  which,  if  tried  in  court,  might  not  have  been  conclusive  agalnsfc- 
the  prisoner.** 

''In  State  t.  Oamtt^  71  N.  C  85;  8.  o.,  17  Am.  Rep.  1,  at  a  coroner*s  inquest^ 
upon  the  body  of  a  person  found  dead,  it  was  proved  that  defendant  had  said  that: 
deceased  was  aoddentaUy  burned  to  death,  and  that  defendant  had  burned  her  own 
hand  in  trying  to  put  the  lire  oat,  Defendant  being  then  in  custody  on  suqpiciois 
of  having  murdered  the  deceased,  was  ordered  by  the  coroner  to  show  her  hand,  whicb 
she  did,  and  it  appeared  uninjured.  Held,  that  evidence  of  such  fact  was  admissir 
ble  upon  the  trial  of  defendant  for  the  murder.  This  must  be  clnnsed  with  the  mask 
and  veil  as  an  instance  of  an  attempt  to  conceal  evidence  ordinarily  visible.  The  jury  of 
^course  have  a  right  to  scrutinise  patent  facts,  such  as  stature,  shape,  complexion,  hair;, 
features,  scars,  loss  or  peculiarity  of  members,  etc.  These  are  public  matters,  which  thi» 
pubUo  cannot  be  prevented  from  viewing,  and  which  the  prisoner  knows  are  liable  to  com- 
ment and  comparison.  Of  these,  witnesses  who  observed  them  may  speak,  or  the  jury 
may  look  at  them  In  court  So  if  witnesses  have  observed  the  patent  characteristics  of 
gait  and  voice,  they  may  testify  to  them,  orthe  jury  may  observe  the  prisoner's  gait  as  h» 
natuimlly  and  voluntari^  walks,  or  his  voice  as  he  vcduntarily  speaks.  But  it  will  be  con- 
tended, that  on  a  question  of  resemblance  of  gait,  the  court  can  compel  the  prisoner  U> 
get  up  and  walk,  or  that  on  a  question  of  voice,  they  can  compel  him  to  speakf  **  Of  the 
Staket  case :  "  It  is  impossible  to  distinguish  this  case.  If  the  court  had  considered  the 
evidence  competent,  it  would  have  compelled  the  prisoner  to  *  make  tracks,*  or  instructed 
the  jury  that  his  refusal  might  be  considered  against  him.  The  court  said :  *  In  the  pre» 
ence  of  the  jury  the  prisoner  is  asked  to  make  evidence  against  himself.*  That  is  exactly 
what  he  was  asked  in  the  tattoo  case,  and  what  he  was  compelled  to  do  in  the  Graham  case,. 
It  is  Immaterial  whether  he  is  compelled  to  do  it  out  of  court  or  in  court  The  distinction. 
drawn  by  the  court  in  the  Watker  case  against  the  Stokes  case  would  apply  just  as  well  to 
the  Oraiham  case.**  The  Jmamal  concludes :  ^*  Neither  Wharton  nor  Bishop  expressee 
any  opinion  on  this  question,  but  it  seems  to  us  that  on  principle  a  prisoner  cannot  be  com* 
pelled  to  say  any  thing,  nor  do  any  thing,  nor  submit  to  any  act  addressed  to  his  actual 
person,  which  may  tend  to  criminate  him."  The  Oentnil  Law  Journal  expresses  a  ^Imila* 
opiBioii  of  the  principal 
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ChtUraet  —  UUffcU  —  to  divide  f6e$  of  oj/lee, 

JLn  agreement  before  an  election  to  share  the  salary  and  fees  of  an  office,  in 
consideration  of  the  plaintiff's  using  his  influence  to  elect  the  defendant  to 
such  office,  is  void. 

ACTION  for  partnership  accounting.     The  opinion  states  the 
case.     The  plaintiff  had  judgment  below. 

Lindsay  &  Dicksoriy  for  appellant. 

Letois  £  Deal,  for  respondent.  A  contract  for  the  division  of 
fees  is  valid  and  must  be  upheld.  Mott  v.  RobbinSy  1  Hill,  21; 
Becker  v.  Ten  Eyck,  6  Pai.  68;  7  Bac.  Abr.  301;  3  Minn.  413. 

Leonard,  J.  It  is  alleged  in  the  complaint  that  plaintiff  and 
defendant,  on  or  about  February  3,  1876,  formed  and  entered  into 
a  copartnership  to  practice  law  in  Storey  county,  and  State  of 
Nevada ;  that  by  tlie  terms  of  the  contract  of  partnership,  each 
was  to  share  equally,  share  and  share  alike,  in  all  the  labors  of 
practice,  and  in  the  fees  and  profits  arising  therefrom ;  that  in  the 
fall  of  1876,  by  and  with  the  advice  and  consent  of  plaintiff,  de- 
fendant became  a  candidate  for  the  office  of  district  attorney  of 
Storey  county ;  that  it  was  agreed  between  plaintiff  and  defendant 
that  if  defendant  should  be  elected  to  said  office,  the  said  copart- 
nership should  continue  upon  the  terms  above  stated,  and  that  said 
partners  should  share  equally,  share  and  share  alike,  in  the  profits, 
fees,  and  emoluments  of  said  office  and  business  ;  that  defendant 
was  elected  on  the  7th  day  of  November,  1876,  and  on  the  2d  day 
of  January,  1877,  he  duly  qualified  and  entered  upon  the  discharge 
of  the  duties  of  said  office  ;  that  from  time  to  time  thereafter 
plaintiff  greatly  assisted  defendant  in  performing  the  duties  of 
said  office,  upon  the  request  of  the  latter,  and  upon  his  promise  to 
divide  the  proceeds  equally  with  plaintiff  ;  that  plaintiff  has  per- 
formed his  every  duty  in  said  partnership  and  in  said  office,  nnd 
has  divided  equally  with  defendant  all  fees  and  moneys  which  came 
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into  his  hands  belonging  to  said  partnership  ;  that  during  its  ex- 
istence, defendant  receiyed  about  the  sum  of  $13,225.24  as  fees 
belonging  to  said  partnership,  in  excess  of  his  just  share;  that 
though  often  requested  so  to  do,  he  has  refused  and  failed  to  settle 
and  account  with  plaintifF,  or  to  pay  to  plaintiff  any  part  of  said 
proceeds  of  said  partnership.  Plaintiff  prays  for  an  accounting 
and  settlement,  and  that  defendant  be  required  to  pay  orer  to  him 
one-half  of  the  fees  and  profits  of  the  partnership  stated  in  the 
complaint,  to  wit,  16,612.62.  Defendant  demurred  to  the  com- 
plaint generally  and  specifically,  and  the  demurrers  were  overraled. 
In  his  answer  he  admits  the  contract  of  partnership  first  alleged,, 
but  denies  specifically  each  and  every  material  allegation  of  the 
complaint  in  relation  to  the  alleged  contract,  or  any  contract  or 
agreement  concerning  the  office  of  district  attorney,  or  any  division 
of  fees  or  profits  thereof. 

The  court  called  a  jury  to  decide  this  special  issue,  to  wit :  **  Did 
the  plaintiff  and  defendant  enter  into  an  agreement,  or  have  an 
understanding,  that  they  should  divide  equally  the  profits  and 
emoluments  of  district  attorney  of  Storey  county?"  Upon  the 
issue  submitted,  the  jury  found  for  plaintiff.  It  is  said  by  defend- 
ant that  they  so  found  in  consequence  of  an  instruction  claimed  to 
be  erroneous;  but  as  wo  view  the  case,  that  need  not  be  considered. 
The  court,  in  terms,  adopted  and  confirmed  the  nerdict,  and  an 
accounting  was  ordered  and  had  between  the  parties.  Among 
other  facts,  the  court  found  the  following:  ''That  on  or  about 
September  1,  1876,  after  the  defendant  had  become  a  candidate  for 
the  office  of  district  attorney  of  Storey  county,  and  before  he  was 
elected  thereto,  the  plaintiff  and  defendant  entered  into  an  agree- 
ment to  divide  the  salary,  fees,  and  emoluments  of  said  office ;  that 
the  consideration  for  said  agreement  was  that  the  plaintiff  should 
use  all  his  influence  to  secure  the  election  of  the  defendant  to  said 
office,  and  in  the  event  of  the  election  of  defendant  to  said  office, 
to  assist  him  in  the  performance  of  the  duties  of  said  office  ;  that 
said  partnership  and  agreement  terminated  on  the  5tb  day  of  April, 
1877  ;  that  about  said  date,  plaintiff  notified  defendant  that  he  was 
ready  to  assist  in  closing  all  business  then  pending;  that  upon  full 
accounting  there  was  in  the  hands  of  plaintiff,  or  had  been  col- 
lected by  him,  of  the  partnership  assets,  the  sum  of  $690,  and  by 
defendant,  of  partnership  assets  and  salary  and  fees  belonging  to 
•aid  office  of  district  attorney,  the  sum  of  17,156,  of  which  $6,705 
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Chniraet  —  tUegcU  —  to  di/oide  fees  of  office. 

JkJX  agreement  before  an  election  to  share  the  salary  and  fees  of  an  office,  in 
consideration  of  the  plaintifTs  using  his  influence  to  elect  the  defendant  to 
■such  office,  is  void. 

ACTION  for  partnership  accounting.     The  opinion  states  the 
case.     The  plaintiff  had  judgment  below. 

Lindsay  &  Dickson,  for  appellant. 

Lejois  d  Deal,  for  respondent.  A  contract  for  the  dinsion  of 
fees  is  valid  and  must  be  upheld.  MoU  v.  Rohbins,  1  Hill,  21; 
Becker  v.  Ten  Eycky  6  Pai.  68;  7  Bac.  Abr.  301;  3  Minn.  413. 

Leonard,  J.  It  is  alleged  in  the  complaint  that  plaintiff  and 
defendant,  on  or  about  February  3,  1876,  formed  and  entered  into 
a  copartnership  to  practice  law  in  Storey  county,  and  State  of 
Nevada ;  that  by  the  terms  of  the  contract  of  partnership,  each 
was  to  share  equally,  share  and  share  alike,  in  all  the  labors  of 
practice,  and  in  the  fees  and  profits  arising  therefrom ;  that  in  the 
fall  of  1876,  by  and  with  the  advice  and  consent  of  plaintiff,  de- 
fendant became  a  candidate  for  the  office  of  district  attorney  of 
Storey  county ;  that  it  was  agreed  between  plaintiff  and  defendant 
that  if  defendant  should  be  elected  to  said  office,  the  said  copart* 
nership  should  continue  upon  the  terms  above  stated,  and  that  said 
partners  should  share  equally,  share  and  share  alike,  in  the  profits, 
fees,  and  emoluments  of  said  office  and  business  ;  that  defendant 
was  elected  on  the  7th  day  of  November,  1876,  and  on  the  2d  day 
of  January,  1877,  ho  duly  qualified  and  entered  upon  the  discharge 
of  the  duties  of  said  office  ;  that  from  time  to  time  thereafter 
plaintiff  greatly  assisted  defendant  in  performing  the  duties  of 
said  office,  upon  the  request  of  the  latter,  and  upon  his  promise  to 
divide  the  proceeds  equally  with  plaintiff  ;  that  plaintiff  has  per* 
formed  his  every  duty  in  said  partnership  and  in  said  office,  and 
has  divided  equally  with  defendant  all  fees  and  moneys  which  came 
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into  his  hands  belonging  to  said  partnership  ;  that  daring  its  ex- 
istence, defendant  receiTed  about  the  sum  of  113,225.24  as  fees 
belonging  to  said  partnership,  in  excess  of  his  just  share;  that 
thongh  often  requested  so  to  do,  he  has  refused  and  failed  to  settle 
and  account  with  plaintiff,  or  to  pay  to  plaintiff  any  part  of  said 
proceeds  of  said  partnership.  Plaintiff  prays  for  an  accounting 
and  settlement,  and  that  defendant  be  required  to  pay  orer  to  him 
one-half  of  the  fees  and  profits  of  the  partnership  stated  in  the 
complaint,  to  wit,  $6,612.62.  Defendant  demurred  to  the  com- 
plaint  generally  and  specifically,  and  the  demurrers  were  overmled. 
In  his  answer  he  admits  the  contract  of  partnership  first  alleged,, 
but  denies  specifically  each  and  every  material  allegation  of  the 
complaint  in  relation  to  the  alleged  contract,  or  any  contract  or 
agreement  concerning  the  office  of  district  attorney,  or  any  division 
of  fees  or  profits  thereof. 

The  court  called  a  jury  to  decide  this  special  issue,  to  wit :  ''  Did 
the  plaintiff  and  defendant  enter  into  an  agreement,  or  have  an 
understanding,  that  they  should  divide  equally  the  profits  and 
emoluments  of  district  attorney  of  Storey  county?''  Upon  the 
issue  submitted,  the  jury  found  for  plaintiff.  It  is  said  by  defend- 
ant that  they  so  found  in  consequence  of  an  instruction  claimed  to 
be  erroneous ;  but  as  we  view  the  case,  that  need  not  be  considered. 
The  court,  in  terms,  adopted  and  confirmed  the  nerdict,  and  an 
accounting  was  ordered  and  had  between  the  parties.  Among 
other  facts,  the  court  found  the  following:  ''That  on  or  about 
September  1,  1876,  after  the  defendant  had  become  a  candidate  for 
the  office  of  district  attorney  of  Storey  county,  and  before  he  was 
elected  thereto,  the  plaintiff  and  defendant  entered  into  an  agree- 
ment to  divide  the  salary,  fees,  and  emoluments  of  said  office ;  that 
the  consideration  for  said  agreement  was  that  the  plaintiff  should 
use  all  his  influence  to  secure  the  election  of  the  defendant  to  said 
office,  and  in  the  event  of  the  election  of  defendant  to  said  office, 
to  assist  him  in  the  performance  of  the  duties  of  said  office  ;  that 
said  partnership  and  agreement  terminated  on  the  5th  day  of  April, 
1877 ;  that  about  said  date,  plaintiff  notified  defendant  that  he  was 
ready  to  assist  in  closing  all  business  then  pending;  that  upon  full 
accounting  there  was  in  the  hands  of  plaintiff,  or  had  been  col- 
lected by  him,  of  the  partnership  assets,  the  sum  of  $690,  and  by 
defendant,  of  ptirtnership  assets  and  salary  and  fees  belonging  to 
•aid  office  of  district  attorney,  the  sum  of  17,156,  of  which  $6,705 
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were  derived  and  collected  from  the  salary  and  fees  of  said  office; 
that  there  was  then  dae  from  defendant  to  plaintiff  the  sum  of 
#3,233,  being  one*half  of  the  balance  in  his  hands,  over  and  above 
-what  was  collected  by  plaintiff. '^  As  a  conclusion  of  law,  the  court 
found  that  plaintiff  was  entitled  to  judgment  against  defendant  for 
;theflum  of  $3,233,  together  with  his  costs.  Judgment  was  entered 
•-accordingly,  and  this  appeal  was  taken  from  an  order  overruling 
defendant's  motion  for  a  new  trial,  and  from  the  judgment 

It  is  proper  to  state  that  it  appears  from  the  complaint  that  the 
sum  of  $13,225.24,  one-half  of  which  was  claimed  as  being  due  to 
plaintiff,  was  made  up  of  fees  appertaining  to  the  district  attorney's 
office.  Of  the  1690  collected  by  plaintiff,  it  does  not  appear  that 
any  came  from  fees  of  that  office  ;  while  from  the  court's  findings,  it 
aippears  there  were  $451  in  defendant's  hands  that  did  not  come 
from  that  source. 

It  is  urged  by  counsel  for  defendant  that  the  contract  alleged  to 
liave  been  entered  into  between  plaintiff  and  defendant,  and  that 
found  by  the  court,  were  and  are  opposed  to  public  policy,  in  con- 
travention of  the  election  law  of  the  State,  and  wholly  void. 

It  is  claimed,  on  the  other  hand,  by  counsel  for  plaintiff:    1.  **  That 

the  finding,  that  a  part  of  the  consideration  for  the  contract  was  a 

promise  by  plaintiff  to  use  all  his  influence  to  secure  the  election  of 

defendant,  was  unwarranted  by  the  pleadings,  is  wholly  nugatory, 

;and  cannot  be  considered  by  this  court ;  that  if  the  fact  that 

plaintiff  agreed  to  use  his  influence  was  a  material  fact,  and  rendered 

the  agreement  void,  it  should  have  been  pleaded ;  that  defendant 

should  have  alleged  that  such  promise  was  made,  and  that  by  reason 

thereof,  the  entire  contract  was  rendered  void.    2.  That  the  contract 

«et  out  in  the  complaint,  and  the  only  one  the  court  had  power  to 

£nd,  is  valid. "    For  reasons  that  will  subsequently  appear,  we  think 

dt  unnecessary  to  decide  whether  or  not,  in  fact,  the  findings  of  the 

•court  above  stated  and  objected  to  by  the  plaintifTs  counsel  were 

^within  the  issues  made  by  the  pleadings.   All  of  plaintiff's  testimony 

showing  the  agreement  and  the  consideration  therefor  is  in  the 

'jitatement,  and  it  is  not  said  and  cannot  be  claimed,  that  there  is 

no  evidence  to  sustain  the  court  in  its  findings.   Plaintiff's  testimony 

in  chief  was  voluntarily  given  by  him,  and  no  objection  was  made, 

^r  could  have  been  made,  to  any  question  ^asked  upon  his  cros8« 

examination.    Keeping  in  mind  these  facts,  we  will  first  considef 
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plaintiff's  objection  to  the  court's  finding,  and  to  a  consideration  of 
the  same  by  this  court 

It  cannot  be  doubted  at  this  day,  nor  is  it  denied,  that  a  contract 
will  not  be  enforced  if  it  is  against  public  policy,  or  that  if  a  part  of 
the  consideration  of  an  entire  contract  is  illegal  as  against  public 
policy  or  sound  morals,  the  whole  contract  is  void.  Oarforth  y. 
Fearan,  1  H.  Bl.  327 ;  Powers  v.  Skinner,  34  Vt.  281 ;  Story's  Eq. 
Jur.,  §§  296,  298  ;  Carllon  v.  Whitclier,  5  N.  H.  198  ;  McCauslandy. 
Rahton,  12  Neir.  212.  Nor  does  it  matter  that  nothing  improper 
or  illegal  was  done,  or  was  expected  to  be  done,  under  the  contract ; 
the  principle  is  controlled  by  the  tendency  of  the  contract.  Powers 
T.  Skinner, supra;  Atcheson  v.  Mallon^  43  N.  Y.  149 ;  s.  o.,  3  Am. 
Rep.  678 ;  Richardson  v.  Orandall,  48  N.  Y.  362 ;  Clipptnger  v. 
Jlepbaugh,  5  Watts  &  S.  321 ;  Spence  y.  Harvey,  22  Gal.  339. 

Courts  refuse  to  assist  either  party  to  such  contracts,  and  they 
refuse  to  hear  such  cases,  in  the  interest  of  the  public,  not  for  the 
sake  of  plaintiff  or  defendant  HolmanY.  Johnson,  1  Cowp.  343. 
No  principles  are  better  settled  than  those  above  stated. 

Valentine  t.  Steioart,  15  Cal.  389,  was  a  suit  in  equity  to  compel 
a  specific  performance  of  a  contract  concerning  lands.  After  the 
testimony  was  in,  the  court  below,  of  its  own  motion,  dismissed  the 
case,  on  the  ground  that  the  agreement,  or  a  part  of  it,  was  in  yiola- 
tion  of  public  policy. 

In  that  case,  counsel  for  appellant  advanced  the  views  that  coun* 
sel  for  plaintiff  do  in  this  case.  They  said  in  their  briefs  :  ''  But 
the  court  below  founded  its  decree  upon  supposed  facts  now  here, 
alleged  in  the  pleadings.  This  was  clearly  erroneous.  A  court  of 
equity  cannot  found  its  decree  upon  a  fact  not  alleged  in  the  plead- 
ings, however  clearly  it  may  be  made  out  in  evidence.  *  *  * 
But  it  is  contended.  *  *  *  that  whenever  it  appears  to  a  court 
that  a  contract  which  is  brought  before  it  is  against  public  policy, 
it  will  refuse  to  entertain  any  suit  upon  it.     *    ♦    * 

''  It  is  time  that  when  it  so  appears  to  the  court  the  court  will 
€ject  the  cause ;  but  then,  nothing  appears  to  the  court  that  is  not 
on  the  record.  But  if  it  is  meant  to  assert  that  a  court  will  decide 
a  contract  to  be  turpis  contractus,  when  no  fact  is  alleged  upon  the 
record  which  makes  it  so,  there  is  no  foundation  for  the  assertion." 

Counsel  for  respondent,  in  their  brief,  said  :  ^'Tlio  only  question 
is,  whether  the  fact  appearing  by  evidence  properly  given  under 
fhe  issues  raised  by  the  pleadings,  that  the  consideration  was  aa 
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immoral  one,  and  the  contract  one  which  is  against  public  |)oIicy^ 
the  court  should  refuse  to  enforce  performance,  where  the  objection 
is  not  specifically  raised  and  made  a  ground  of  defense/' 

We  have  quoted  from  the  briefs  of  the  respective  counsel  for  the 
purpose  of  showing  that  the  point  raised  there  was  like  the  one 
urged  by  counsel  for  plaintiff  in  this  case,  and  now  being  considered. 
In  that  case  the  contract  set  up  in  the  bill  was  legal,  but  contem- 
poraneously an  illegal  contract  touching  the  same  matter  was  eze* 
cuted  by  the  same  parties,  which  was  decided  to  be  against  public 
policy,  and  void.  The  contract  last  named  was  not  set  out  in  the 
bill,  but  was  disclosed  by  the  proofs.  The  court  said:  ''  This  is  a 
case  of  more  than  ordinary  importance,  and  presents  features  of 
peculiar  interest.  The  plaintiffs  file  a  bill  for  the  specific  execution 
of  a  certain  agreement  which  they  set  out  Upon  the  pleadings 
and  proof  the  District  judge  dismissed  the  bill  upon  the  ground 
that  the  agreement,  as  disclosed  in  the  proofs  and  the  facts  con* 
nected  therewith,  showed  the  contract  sought  to  be  enforced  was  in 
contravention  of  public  policy  and  void,  and  that  the  court  would 
refuse  to  execute  it,  though  this  defense  was  not  specifically  or 
otherwise  set  up  in  the  pleadings.'' 

After  considering  the  nature  of  the  contemporaneous  contract, 
and  deciding  that  it  was  void  for  the  reason  mentioned,  and  that 
the  contract  which  plaintiff  was  endeavoring  to  enforce  was  void 
also,  for  the  reason  that  it  was  wholly  or  in  part  executed  in  con- 
sideration of  the  making  of  the  void  contract  contemporaneously 
made,  the  court  further  said:  "No  court  will  lend  its  aid  to  a  man 
who  founds  his  cause  of  action  upon  an  immoral  or  an  illegal  act 
If,  from  the  plaintiff's  own  stating  or  otherwise,  the  cause  of  action 
appears  to  arise  ex  turpi  causa,  or  the  transgression  of  a  positive  law 
of  this  country,  there  the  court  says  he  has  no  right  to  be  assisted. 
It  is  upon  that  ground  the  court  goes,  not  for  the  sake  of  the  defend- 
ant, but  because  they  will  not  lend  their  aid  to  such  a  plaintiff. 
♦  *  *  The  authorities  and  the  reason  of  the  rule  leave  no  ques- 
tion as  to  the  right  of  a  court,  and  its  duty,  to  dismiss  from  its  con- 
sideration a  case  based  upon  a  consideration  which  contravenes 
public  policy.  Courts  do  not  sit  to  give  effect  to  such  illegal  con- 
tracts. The  law  is  not  to  be  subsidized  to  overthrow  itself  though 
the  parties  to  the  litigation  may  not  object  to  such  a  meretricious 
exercise  of  power.  If  the  public  time  and  the  authority  of  law 
were  thus  at  the  mercy  of  litigants,  the  sense  of  dignity  and  oblig&^ 
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tion  to  the  laws,  from  whioh  the  court  derives  its  powers,  would 
constrain  it  to  desist  from  the  suicidal  task  of  subverting  the  laws 
which  it  was  organized  to  preserve  and  administer.''  See,  also, 
response  to  petition  for  rehearing  in  same  case,  and  Abbe  v.  Marr, 
14  Cal.  211;  Hatzfield  v.  Oulderij  7  Watts,  154;  Ilolman  v.  Newland, 
1  Gowp.  341. 

We  fully  agree  with  the  views  expressed  in  the  decision  from 
which  we  have  quoted  so  liberally.  It  is  undoubtedly  the  general 
rule  in  law  and  equity  that  the  findings  must  be  warranted  by  the 
pleadings.  So  the  cases  cited  by  respondent  hold.  42  Gal.  605;  41 
id.  284;  33  id.  474.  But  in  neither  of  those  cases  was  it  claimed  or 
held  that  the  contract  sued  on  was  opposed  to  public  policy.  In 
neither  was  the  public  especially  interested.  Admitting  that  in  such 
cases  the  court  must  base  its  findings  upon  the  issues  made  by  the 
pleadings,  it  does  not  follow  that  it  must  do  so  in  cases  where  relief 
is  denied,  not  for  the  sake  of  the  defendant,  but  because  it  is  for 
the  public  interest  to  refuse  to  entertain  the  case.  All  the  authori- 
ties hold  that  contracts  against  public  policy  should  not  be  enforced, 
because  it  is  for  the  public  good  to  leave  the  parties  where  they  have 
voluntarily  placed  themselves.  In  such  cases  the  court  must  act 
for  the  public,  if  the  defendant  does  not,  and  refuse  to  assist  either, 
'*  if,  from  the  plaintiff's  own  stating  or  otherwise,  the  cause  of  action 
appears  to  arise  ex  turpi  causa** 

The  court  having  found  that  a  portion  of  the  consideration  of 
the  contract  on  the  part  of  plaintiff  was  that  he  should  use  all  his 
influence  to  secure  defendant's  election  (as  it  was  its  duty  to  do  if 
the  evidence  justified  such  a  finding),  it  then  became  its  duty  to 
dismiss  the  suit  if  such  a  contract  was  opposed  to  public  policy. 
It  becomes  necessary,  then,  to  ascertain  the  nature  of  such  an 
agreement. 

We  shall  first  consider  it  as  found  by  the  court,  including  the 
portion  objected  to;  and  second,  with  that  part  excluded, or  as  it  is 
alleged  in  the  complaint. 

It  is  hardly  claimed  by  counsel  for  plaintiff  that  a  contract  like 
the  one  found  by  the  court,  a  part  of  the  consideration  of  which 
was  an  agreement  by  plaintiff  to  use  all  his  influence  to  secure 
defendant's  election,  can  be  sustained  or  enforced.  But  it  is  urged, 
as  before  stated,  that  such  a  finding  was  nugatory,  and  c<annot  be 
considered  by  this  court  Having  arrived  at  an  opposite  conclusioa 
tpon  that  point,  we  shall  content  ourselves  with  a  ^nrnmary  dis* 
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position  of  the  questioa  as  to  the  validity  of  the  contract  foand  by 
the  court  It  is  nudoabtedly  yoidyas  contrary  to  public  policy.  It 
was  in  terms  a  promise  to  use  not  only  personal  effort,  but  personal 
influence,  among  the  voters  of  Storey  county  to  secure  defendant's 
election.  Its  influence  upon  plaintiff  was  the  same  as  though 
defendant  had  promised  to  give  him  a  definite  sum  of  money  in  case 
of  election.  Success  would  bring  reward,  while  defeat  would  result, 
not  only  in  loss  of  coveted  profits,  but  time  and  labor  as  well.  By 
it  plaintiff's  love  of  gain  was  stimulated,  and  a  great  temptation 
placed  before  him  to  promote  his  own  interests  regardless  of  public 
^ood.  In  Gray  v.  ffookf  4  Gomst  454,  Hook  agreed  to  withdraw 
his  application  for  an  office  and  aid  Gray  in  securing  the  appoint- 
ment, in  consideration  of  which  Gray  was  to  allow  Ilook  one-half 
of  the  fees  and  emoluments  of  the  office  as  long  as  Gray  held  it. 
The  court  said  (p.  457):  ^'I  think  that  this  contract  was  void, 
because  it  stipulated  that  Hook  should  have  a  pecuniary  compensa- 
tion for  withdrawing  his  application,  by  which  he  had  probably 
driven  off  all  competition  and  contributed  to  reduce  the  number  of 
applicants  to  himself  and  Gray.  I  have  no  doubt  it  is  void,  because 
it  is  stipulated  that  Hook  should  have  a  pecuniary  compensation 
for  aiding  Gray  to  obtain  the  appointment.  And  I  havo  no  doubt 
that  any  agreement  between  two  citizens  by  which  one  stipulates  to 
pay  the  other  a  proportion  of  tho  fees  and  emoluments  of  a  public 
office  which  he  is  seeking,  in  consideration  that  the  other  will  aid 
liim  in  obtaining  it,  is  void." 

In  Clippinger  v.  Heppaugh,  5  W.  &  S.  315,  it  is  said  that  "a  con- 
tract to  procure,  or  endeavor  to  procure,  the  passage  of  an  act  of 
the  legislature  by  any  sinister  means,  or  even  by  using  personal  in- 
iluenco  with  members,  is  void,  as  being  inconsistent  with  public 
policy  and  the  integrity  of  our  public  institutions.  And  any  agree- 
ment for  a  contingent  fee,  to  be  paid  on  the  passage  of  a  legislative 
act,  would  be  illegal  and  void,  because  it  would  be  a  strong  incentive 
to  the  exercise  of  personal  and  sinister  influences  to  effect  the 
object. " 

Milh  V.  Mills,  40  N.  Y.  543,  was  an  action  upon  a  contract  to 
convey  certain  lands  to  plaintiff,  the  consideration  of  which  was 
that  plaintiff  "  should  give  all  the  aid  in  his  power,  spend  such 
reasonable  time  as  might  be  necessary,  and  generally  use  his  in- 
fluence and  exertions  to  procure  the  passage  into  a  law  "  of  a  certain 
bill.     The  defendants  put  the^rincipal  allegations  of  the  complaint 
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in  issne  by  their  answers,  and  npon  the  hearing,  the  pleadings  and 
agreement  were  read  in  evidence.  Defendants  moved  to  dismiss, 
and  the  motion  was  granted  upon  the  ground  that  the  agreement  was 
illegal  and  void.  Judgment  was  entered,  and  on  appeal  it  was 
affirmed.  See,  also,  lowers  v.  Skinner,  34  V t.  280;  Fuller  t.  Da}ie, 
18  Pick.  479,  481;  Wood  v.  MeCann,  6  Dana,  369,  370;  1  Story's 
£q.  Jnr.,  §  293,  b.;  Faurie  t.  Morin,  4  Martin,  39;  Carlton  t. 
WhUOier,  5  N.  H.  196;  NicliolU  v.  Mudgeit,  32  Vt.  646;  Marshall 
T.  BaUimore  &  Ohio  Railroad  Co,,  16  How.  333;  Haas  v.  Fenlon, 
8  Eans.  604;  Martin  v.  Wade,  37  Gal.  174. 

The  tendency  of  a  contract  for  a  contingent  reward,  to  uso  one's 
influence  to  secure  another's  election  to  a  public  ofiSce,  is  as  cer- 
tainly detrimental  to  the  public  interest  as  is  a  contract  to  use  per- 
sonal influence  to  procure  the  passage  of  a  law,  or  to  obtain  a 
pardon. 

This  brings  ns  to  a  consideration  of  the  contract  as  stated  in  the 
complaint,  stripped  of  the  illegal  promise  just  noticed.  And  with 
the  circumstances  attending  its  making,  it  may  be  stated  thus:  A 
short  time  before  the  primary  election,  when  plaintiff  and  defend- 
ant were  partners  in  the  practice  of  law,  both  being  of  the  opinion 
that  if  defendant  should  be  elected,  their  business,  both  civil  and 
criminal,  would  be  greatly  increased,  they  agreed  that  defendant 
should  run  for  the  office  of  district  attorney,  and  if  elected,  they 
should  share  equally  the  labors  and  profits ;  or  to  state  it  in  the 
language  of  counsel  for  plaintiff,  they  agreed  that  '^  if  Drake  was 
elected,  Oaston  was  to  aid  him  m  the  business  of  the  office,  for 
which  senrices  he  was  to  receive  one-half  of  the  fees/'  etc.  Was  such 
a  contract  valid,  or  void  as  against  public  policy  ?  What  was  its 
tendency,  whether  entered  into  by  honest,  or  by  designing  and  cor- 
rupt men  ?  We  are  referred  by  counsel  for  plaintiff  to  cases  decided 
under  statutes  against  buying  and  selling  -offices,  wherein  it  is  held 
that  a  principal  holding  an  office  may  make  a  deputation,  reserving 
a  portion  of  the  salary  or  fees  to  himself,  and  give  the  balance  to  hia 
deputy  for  services.  Mott  v.  Robbifis,  1  Hill,  21;  Becker  v.  Ten 
Eyeky  6  Paige,  68 ;  7  Bac.  Abr.  301.  Also,  that  a  sheriff  may  give 
to  his  deputy  all  the  fees  pertaining  to  the  services  he  may  render 
as  such.  Printing  Co.  y.  Sanborn,  3  Minn.  418.  But  in  all  of 
those  cases  the  deputation  was  made  after  the  election  of  the  prin- 
cipal,  and  thei'efore  the  appointment  or  promise  to  appoint  could 
not  have  had  an  infiuenco  upon  his  election. 
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We  shall  not  discass  the  qaestion  whether  the  contract  now  under 
consideration  would  have  been  valid  or  void  if  made  after  election. 
This  is  not  our  case.  Plaintiff  testified,  among  other  things,  that 
when  defendant  first  spoke  to  him  about  running  for  the  ofiice,  de- 
fendant said  :  ^'  I  think  if  you  and  I  stand  in  for  the  office  togetlier, 
we  have  got  friends  enough  to  secure  the  nomination  and  election. 
I  wish  you  would  think  it  over  till  to-morrow,  and  if  on  refiection 
you  are  willing,  we  will  stand  in  for  it ; "  that  plaintiff  replied  : 
'^  Mr.  Drake,  the  idea  strikes  me  favorably,  and  suppose  I  should 
come  to  a  favorable  conclusion,  what  effect  is  it  going  to  have  on 
our  partnership  ?"  That  defendant  replied  :  "The  only  effect  it 
would  have,  it  will  bring  in  more  business,  all  the  business  wc  can 
attend  to.  *  *  *  The  salary  is  12,000  per  year,  and  $500  com ing 
in  every  three  months  is  no  little  item  to  be  divided ;  and  the  salary 
and  tax  suits  and  the  business  of  the  criminal  cases,  together  with 
the  civil  business  that  will  naturally  come  to  us,  will  build  up  a 
business  that  will  amount  to  thousands  of  dollars  per  year.''  *    *    * 

Plaintiff  says  he  thought  the  matter  over  until  the  next  morning, 
when  he  told  defendant  that  he  had  come  to  a  favorable  con- 
clusion; that  he  then  said  to  defendant  that  ho  "had  a  gi'eat 
many  old  California  friends  that  lived  here,  *  ♦  *  and  old 
Washoe  friends,  and  he  thought  they  would  do  any  thing  honorable 
to  advance  his  interests,  irrespective  of  party  principles;"  that  de- 
fendant then  said  to  him  :  "  If  we  go  in  for  this  office  and  I  am  to 
be  a  candidate,  I  shall  want  all  my  time  from  now  till  election.'* 
He  says  he  gave  him  all  his  time  and  attended  to  the  business  him- 
self ;  that  he  let  defendant  use  all  the  money  that  they  had  on  hand 
and  all  that  came  into  the  office,  to  use  for  his  election.  He  further 
testified  that  he  did  use  all  his  influence  to  secure  defendant's  elec- 
tion, and  he  stated  the  reason  why  he  did  so,  although  he 
said,  at  last,  that  there  was  no  agreement  that  he  should  do 
so.  The  reason  he  gave  why  he  used  all  his  influence  was,  thsife 
he  "  supposed  he  was  promoting  his  own  interests."  Then,  so  far 
as  plaintiff  was  concerned,  the  incentive  that  moved  him  was  self- 
interest  and  not  the  general  good  ;  and  he  was  induced  to  do  what 
he  did  do,  too,  by  the  fact  that  he  was  to  share  the  profits,  and 
that  defendant's  election  would  increase  their  business.  So  in  this 
case  at  least,  the  tendency  of  the  contract  stated  in  the  complaini 
was  to  induce  plaintiff  to  use  all  his  influence  for  defendant's  elec- 
tion, even  though  he  did  not  agree  to  do  so,  as  found  by  the  court 
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And  such  was  its  natural  tendency.  This  arrangement  may  have 
mdaced  him  to  influence  ten  men,  or  a  hundred,  to  vote  for  defend- 
ant in  opposition  to  preconceived  political  principles,  and  fixed 
ideas  of  right  and  duty ;  and  too,  when  they  may  have  preferred 
his  opponent  as  an  incumbent  of  the  office.  Such  a  contract  can- 
not be  upheld.  Its  tendency  was  to  corrupt  the  people  upon  whose 
integrity  and  intelligence  the  safety  of  the  State  and  Nation  depends 
—  to  lead  voters  to  work  for  individual  interests  rather  than  the 
public  welfare.  In  my  opinion,  in  the  majority  of  cases,  men  will 
work  as  industriously,  under  an  agreement  that  they  shall  assist  in 
performing  the  labors,  and  share  in  the  profits,  of  an  office,  if 
another  is  elected,  as  they  would  if  a  promise  to  use  all  their  in- 
fluence should  be  subjoined.  With  most  men,  self-interest  is  among 
the  strongest  incentives  to  effort,  and  it  requires  no  added  promise 
to  act  as  a  stimulating  influence. 

In  Mood  T.  McCanUy  supra,  the  court  said  :  **  There  having  been 
no  plea  or  defense  in  the  court  below,  the  only  clue  to  a  decision  of 
the  case  is  furnished  by  the  declaration  and  note  as  described  in  it ; 
and  had  these  shown  that  the  fee,  or  any  portion  of  it,  depended  on 
the  passage  of  the  legislative  acts,  or  either  of  them,  we  should  be 
clearly  of  the  opinion  that  the  contract  should  be  deemed  illegal 
and  void  ;  because  a  contingent  fee  is  a  direct  and  strong  incentive 
to  the  exertion  of  not  merely  personal,  but  sinister,  influence  upon 
the  legislature,  and  therefore  public  policy  forbids  the  legal  recog- 
nition of  any  such  contracts,  upon  the  same  principle  on  which  it 
interdicts  wagers  on  elections  and  contracts  for  procuring  par- 
dons.** 

And  in  Fuller  v.  Dame,  supra,  it  is  said  that  '^  the  law  goes 
farther  than  merely  to  annul  contracts  where  the  obvious  and 
avowed  purpose  is  to  do  or  cause  the  doing  of  unlawful  acts ;  it 
avoids  contracts  and  promises  made  with  a  view  to  place  one  under 
wrong  influences —  those  which  offer  him  a  temptation  to  do  that 
which  may  injuriously  affect  the  rights  and  interests  of  third  per- 
sons." See  authorities  before  cited.  If  there  are  any  contracts 
upon  which  courts  should  '^put  the  stamp  of  their  disapproba- 
tion," it  is  those  curtailing  or  tending  to  curtail  a  free  exercise  of 
the  electiye  franchise.  The  contract  stated  in  the  complaint,  as 
well  as  that  found  by  the  court,  was  of  that  character,  and  neithef 
tan  be  upheld  or  enforced. 
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The  judgment  and  order  appealed  from  are  therefore  reversed^ 

and  the  court  below  is  directed  to  enter  a  judgment  of  dismissal^ 

defendant  to  recover  his  costs. 

JudfffnerU  reversed, 

Bbattt,  0.  J.,  concurring.  The  eyidence  in  this  case  did  noc^ 
in  my  opinion,  warrant  the  finding  of  the  District  Court,  to  the 
effect  that  Gaston's  promise  to  use  his  influence  to  procure  Drake's 
election  was  a  part  of  the  consideration  for  the  promise  of  the  lat- 
ter to  divide  the  emoluments  of  the  office.  The  parties  were  prac- 
ticing law  in  partnership  at  the  time  when  Drake  asked  Oaston's 
advice  as  to  his  becoming  a  candidate  for  the  office  of  district  attor- 
ney. Gaston  first  inquired  what  effect  it  would  have  on  their  part- 
nership if  Drake  should  be  elected.  The  reply  was,  in  substance,  that 
it  would  have  no  other  effect  than  to  increase  their  business  by  the 
addition  of  the  business  and  profits  of  the  district  attorney's  office. 

It  was  thus  definitely  settled  that  in  the  case  of  Drake's  election 
their  partnership  should  continue,  and  should  embrace  the  fees  and 
salary  of  the  office,  before  a  word  had  been  said  about  Gaston's  help- 
ing him  to  win  the  election,  and  before  it  had  even  been  decided 
that  he  should  run.  On  the  following  day  Gaston,  having  weighed 
the  chances  of  success,  advised  Drake  to  come  forward  as  a  candi- 
date, and  promised  his  hearty  support  and  assistance.  He  did 
assist  him  to  the  best  of  his  ability,  and  frankly  stated  that  one 
motive  for  his  doing  so  was  his  belief  that  he  was  thereby  advanc- 
ing his  own  interests.  This  is  the  sum  and  substance  of  the  testi- 
mony, and  to  my  mind  it  completely  fails  to  show  that  Drake 
promised  to  divide  the  profits  of  the  office  because  Gaston  promised 
to  help  him  to  get  iL  What  he  did  was  to  promise  to  divide  the 
profits  if  Gaston  would  help  him  perform  the  duties  of  the  office. 
If  this  promise  had  been  made  after  the  election,  instead  of  before 
the  election,  it  would  have  been  entirely  free  from  any  taint  of 
illegality;  and  if  it  must  be  held  void  and  incapable  of  enforce- 
ment, it  is  not  because  there  is  any  evidence  that  Drake  expressly 
bargained  for  Gaston's  mfiuence  in  aid  of  his  election,  but  because, 
and  only  because,  courts  are  bound  to  discountenance  contracts  of 
this  character  on  account  of  their  tendency  to  induce  the  exertion  of 
improper  influences  upon  the  election  of  public  officers.  Upon 
this  point  —  the  last  discussed  in  the  foregoing  opinion  —  I  concur 
in  the  conclusions  and  judgment  of  the  court  Upon  the  others  I 
express  no  opinion. 
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Oanttitutiondl  taw  —  SUUe  poor  at^hm^ 

WhflTO  the  State  ConBtitation  declares  that  the  ooanties  shall  respeetlfelj  pio» 
Tide  for  their  paupers,  an  act  to  establish  and  maintain  a  State  asylnm  for 
the  poor  and  maimed  of  the  State  is  not  warranted  hj  a  constltntional  pro> 
▼ision  for  "  institations  for  the  insane,  blind » and  deaf  and  dumb,  and  sndi 
other  beneyolent  institnUons  as  the  pablie  good  maj  require.** 

"QBTITION  for  mandamus.    The  opinion  states  the  case. 

B.  H.  Taylor  and  H.  B.  WAiiehtil,  for  relators.  The  contem- 
plated asylam  is  an  institntion  required  hj  the  public  good.  The 
legislatiTe  dictum  upon  that  subject  shuts  out  all  debate.  The 
court  must  look  to  the  words  of  the  instrument,  and  say  ita  Isx 
sertpiaeai.  People  v.  Morrett,  21  Wend.  5S4;  State  y.  Scott,  9 
Ark.  276 ;  1  Story  on  Const,  §  425 ;  ITolman  Ileirs  v.  Bk.  of  Mr- 
folk,  12  Ala.  (R  S.)  418 ;  Maize  t.  State,  4  Ind.  344 ;  Cofn.  t.  Mc  Wil- 
liams, 11  Penn.  St  70  ;  Bourland  v.  Hildreth,  26  Gal.  180  ;  Stock. 
&  F.  B.  B.  Co.  y.  Stockton,  41  id.  158.  All  presumptions  are  in 
fayor  of  the  yalidity  of  legislatiye  enactments.  State  y.  Brennan'e 
Liquors,  25  Conn.  288 ;  Hartford  Br.  Co.  y.  Uniofi  Ferry  Co.,  29 
id.  227 ;  JUaize  y.  State,  4  Ind.  344 ;  Brown  y.  Buzan,  24  id.  196 ; 
Orossek  y.  State,  42  id.  547 ;  Lucas  v.  Cotnmtssioners  Tip.  Co.,  44 
id.  530 ;  Taylor  y.  Flint,  35  Oa.  124 ;  Armstrong y.  Jones,  34  id.  309  ; 
Adam  y.  Howe,  14  Mass.  340;  7  Am.  Dec.  216;  Ex  parte  McCollam,  1 
Cow.  564 ;  Clark  y.  People,  26  Wend.  605;  NeweU  y.  PeopU,  7  N.  Y. 
109 ;  Lane  y.  Dorman,  3  Scam.  240 ;  Emerick  y.  Harris,  1  Binn. 
416 ;  Com.  y.  Smith,  4  id.  123  ;  Cofn.  y.  Mc  Williams,  11  Penn.  St 
70 ;  Farmers  and  Mec.  Bank  y.  Smith,  3  S.  &  R  73 ;  Fletcher  y. 
Peck,  6  Cr.  128  ;  Oibbons  y.  Ogden,  9  Wheat  187 ;  Hohart  v.  Sup. 
Butte  Co.,  17  Cal.  30 ;  Stock,  d  Vis.  B.  B.  Co.  y.  Stockton,  41  id. 
159 ;  Ash  y.  Parkinson,  5  Ney.  35. 

M.  A.  Murphy,  attorney-general,  for  respondent. 

Bbattt,  0.  J.  This  is  a  petition  for  a  writ  of  mandamus  to 
eompel  the  respondent,  who  is  State  controller,  to  draw  his  warrant 
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The  substance  of  the  argument  on  this  point,  if  we  have  correctly 
apprehended  it,  is  as  follows:  The  passage  ot  the  act  in  question 
is  equivalent  to  a  solemn  declaration  by  the  legislature  that  a  State 
asylum  for  the  poor  of  the  State  is  a  beneyolent  institution  which 
tho  public  good  requires ;  such  declaration  by  the  legislature  iff 
conclusive  upon  the  courts ;  therefore  this  is  an  institution  which 
the  State  is  enjoined  by  section  1  to  foster  and  support,  and  con- 
sequently section  3  must  receive  some  construction  which  will  not 
defeat  the  legitimate  operation  of  section  1,  to  which  this  act 
simply  gives  effect. 

It  is  a  mistake,  however,  to  assume  that  tho  judgment  of  the  leg- 
islature, no  matter  how  deliberately  or  solemnly  expressed,  that  a 
State  asylum  for  the  poor  is  an  institution  required  by  the  public 
good,  is  conclusive  upon  any  one,  if  it  is  true  that  the  people  have 
declared  in  the  Constitution  that  the  public  good  requires  paupers 
to  be  supported  by  their  respective  counties.  And  since  it  is  clear 
that  such  a  declaration  has  been  incorporated  into  the  fundamental 
law,  the  whole  argument,  based  upon  the  conclusiveness  of  the  leg- 
islative declaration,  falls  to  tho  ground.  In  this  view  the  two  sec- 
tions have  a  perfectly  harmonious  operation.  The  State  is  enjoined 
by  section  1  to  foster  and  support  institutions  for  the  public  good. 
By  section  3  it  is  declared  that  the  public  good  requires  paupers  to 
be  supported  by  their  respective  counties  ;  the  case  of  paupers  is 
specifically  excepted  from  the  rule  in  relation  to  other  classes  of 
unfortunates. 

There  is  also  another  view  in  which  the  two  sections  may  be  per- 
fectly reconciled.  Institutions  for  the  iivsane,  deaf. and  dumb,  and 
blind  arc  required  by  the  public  good  iu  a  sense  wholly  different 
from  any  in  which  asylums  for  paupers  can  be  said  to  be  for  the 
public  good.  Society  looks  to  no  ulterior  or  contmgent  advantage 
from  the  support  of  the  poor.  They  aro  supported  for  their  own 
good  exclusively,  and  simply  because  humanity  impels  us  to  relievo 
their  necessities.  It  is  different  with  respect  to  the  insane,  the  deaf 
and  dumb,  and  blind.  If  an  insane  man  is  restored  to  his  reason 
by  treatment  in  an  asylum,  there  is  a  positive  gain  to  the  commu- 
nity ;  if  he  is  incurable,  there  is  a  negative  advantage  to  the  public 
in  keeping  him  under  restraint,  and  so  preventing  him  from  doing 
mischief.  The  blind  and  deaf  and  dumb  may  be  educated  and 
trained  in  institutions  specially  adapted  for  the  purpose  into  aseful 
and  self-supporting  citizens  —  a  double  advantage  to  the  comma- 
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nity,  in  making  them  oohthbutors  to  the  general  good,  instead  of 

leaving  them  as  a  harden  on  others.     Institutions  founded  witk 

these  objects  are,  therefore,  in  an  emphatic  sense,  for  the  publie? 

good,  as  contradistinguished  from  the  good  of  mere  objecia  o£ 

charity.    The  State  orphans'  home  is  an  instance  of  this  sort  of: 

institution.    The  object  in  that  case  is  not  merely  to  clothe  andf 

feed  the  orphan  children —  the  wards  of  the  State  -^  but  to  rescue 

them  from  the  dangers  of  neglect,  to  educate  them  and  make  them 

useful  members  of  society,  instead  of  exposing  them  to  the  danp* 

gers  of  falling  into  the  class  of  depredators  and  malefactors* 

It  thus  appears  that  there  are  two  distinct  views  in  which  seo* 

tions  1  and  3  of  article  13  are  perfectly  harmonious ;  but  there  im 

no  possible  interpretation  of  the  latter  which  will  harmonise 

this  act 

[Omitting  a  minor  point]  _ 

dwniS9edi 


State  v.  Davis. 

(14  Ney.  480.) 

(kinUnallaiw  —  eteape^unhealt^^  fatk 

It  1b  no  defense  to  an  Indictment  for  escape,  that  the  jul  was  nnhealthfol  an^ 

filthy* 

nONVIGTION  of  escape.    The  opinion  states  the  fact& 

N.  Sodsrberg^  for  appellant  Defendant  had  a  right  to  show,  iir 
mitigation  and  defense,  that  an  absolute  necessity  for  his  leavinjp- 
the  jail  existed.  It  was  for  the  jury  to  decide  whether  the  taotar 
were  sufficient  to  justify.  It  was  error  to  exclude  the  testimony  aff> 
to  the  filthy  and  unwholesome  condition  of  the  jail.  This  testi- 
mony was  also  material  as  to  the  question  of  intent  with  which  de— 
fendant  left  the  jaiL  1  Gomp.  Laws,  2307-8 ;  Siai$  v.  Oardfier,  (^ 
Nev.  877  ;  37  Tex.  338 ;  Bish.  Or.  L.  370. 

Jf.  A.  Murphy^  attorney-general,  for  respondent 

•OomparaSfoteT.  Leiolt(19Kaiia900),S7Am.  BepwllS;  Auoit  T.  flliparpiwni  (9  lUL. 
mXttAm.  Rep.  «7. 
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Lbon'ard,  J.  Appellant  was  convicted  of  the  crime  of  escape 
from  the  jail  of  Ormsby  coanty,  when  lawfully  confined  therein 
upon  a  charge  of  felony.  This  appeal  is  taken  from  the  judgment, 
from  the  order  overruling  appellant's  motion  in  arrest  of  judgment^ 
and  from  an  order  denying  his  motion  for  a  new  trial. 

[Omitting  other  questions.] 

The  court  refused  to  permit  Hare,  witness  for  ^pellant,  to  answer 
the  following  question : 

'<  What  was  the  condition  of  the  jail  on  and  before  the  twentieth 
day  of  March  last  (the  date  of  the  alleged  escape),  as  to  whether  it 
was  a  filthy,  unwholesome,  and  loathsome  place,  full  of  vermin  and 
uncleanliness,  or  was  it  a  clean,  properly^kept  institution?  *' 

Counsel  stated  that  he  asked  the  question  ''for  the  purpose  of 
showing  that  defendant  had  been  confined  in  thd  jail  a  long  time; 
that  the  condition  of  the  jail  during  that  time  and  on  the  20th  day 
of  March,  1879,  was  absolutely  intolerable  and  injurious  to  the  health 
of  the  defendant  This  testimony  is  offered  m  excuse  and  in  miti- 
gation of  the  defendant's  leaving  the  jail,  and  to  show  an  absolute 
necessity  of  his  leaving." 

Counsel  offered  to  prove  the  above  state  of  facts  by  witness  Hart 
and  others.  Without  stating  other  reasons  in  8up]>ort  of  the  court's 
action,  it  is  enough  to  say  that  appellant  admitted  leaving  the  jail. 
By  tlie  means  employed  he  gained  his  liberty  before  he  was  delivered 
by  the  course  of  the  law.  In  other  words,  he  intentionally  escaped 
from  the  jail,  and  in  justification  offered  the  testimony  of  Hart  and 
others  in  relation  to  its  condition.  Appellant  said  in  substance: 
''  When  legally  confined  in  jail  upon  a  chaige  of  felony  I  escaped, 
but  the  condition  of  the  jail  was  such  that  I  was  under  the  neces- 
sity  of  doing  so."  Wo  consider  it  unnecessary  to  decide  whether 
or  not  the  proposed  testimony  would  have  been  admissible  in  justifi- 
cation had  a  proper  foundation  been  laid  therefor,  that  is  to  say,  had 
appellant  shown  or  offered  to  show  that  he  exhausted  the  lawful 
means  of  relief  in  his  power  before  attempting  the  course  pursued. 
It  was  not  shown  or  claimed  that  he  had  even  complained  to  the 
sheriff  or  the  board  of  county  commissioners,  or  that  he  had 
endeavored  to  obtain  relief  by  any  lawful  means.  The  plea  of  ne* 
cessity  in  justification  of  acts,  which,  without  such  necessity,  con- 
stituted the  crime  charged,  was  unavailable  without  also  showing 
that  lawful  measures  had  first  been  adopted  to  accomplish  the  de- 
sired result.    A  person  confined  by  the  law  should  be  delivered  by 
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the  law  ;  and  uo  other  means  cau  be  justified  in  uny  case,  until  the 
officers  in  charge,  and  the  law,  refuse  him  relief;  and  then  the  eYi« 
dence  of  the  necessity  must  be  clear  and  conclusive,  and  the  act 
must  proceed  no  further  than  the  emergency  absolutely  requires^ 
1  Bish.   0.  L.,  §  352. 

The  necessity,  to  excuse,  must  be  real  and  urgent,  and  not  created^ 
by  the  fault' or  carelessness  of  him  who  pleads  it.   "  Where  the  law,"' 
obseryes  Story,  J.,  **  imposes  a  prohibition,  it  is  not  left  to  the  dis-- 
cretion  of  the  citizen  to  comply  or  not ;  he  is  bound  to  do  eyery' 
thing  in  his  power  to  avoid  an  infringement  of  it.     The  necessity 
which  will  excuse  him  for  a  breach  must  be  instant  and  imminent; 
it  must  be  such  as  leaves  him  without  hope  by  ordinary  means  to 
comply  with  the  requisitions  of  the  law.     It  must  be  such,   at 
least,  as  cannot  allow  a  different  course  without  the  greatest  jeop* 
ardy  of  life  and  property.    He  is  not  permitted,  as  in  cases  of  insur- 
ance, to  seek  a  port  to  repair,  merely  because  it  is  the  most  con* 
venient,  and  the  most  for  the  interest  of  tho  parties  concerned. 
He  IS,  on  the  contrary,  bound  to  seek  tho  port  of  safety  which  first 
presents  itself,  if  it  be  one  where  he  may  go  without  violation  of 
the  law.    In  a  word,  there  must  be,  if  not  a  physical,  at  least  a 
moral,  necessity  to  authorize  the  deviation.    Under  such  circum- 
stances tho  party  acts  at  his  peril ;  if  there  be  any  negligence  or 
want  of  caution,  any  difficulty  ordanger  which  ordinary  intrepidity 
might  resist  or  overcome,  or  any  innocent  course  which  ordinary 
skill  might  adopt  or  pursue,  the  party  cannot  be  held  guiltless, 
who,  under  such  circumstances,  shelters  himself  behind  the  plea  of 
necessity."    Id.,  §  352. 

The  court  did  not  err  in  rejecting  the  evidence  offered  in  relation 
to  the  condition  of  tho  jail. 

[Omitting  other  points.] 

Jiu^pmnt  afirmid. 
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Nuisance  •—  5y  uvereU  —  liabiUtjf  of  saek, 

la  an  action  of  nuisance  against  neyeral  acting  independently  in  polluting  m 
stream  by  the  discharge  of  sewerage  from  the  premises  of  each,  each  la 
liable  only  to  the  extent  of  the  separate  injury  committed  by  him.* 

ACTION  of  damages  for  naisance.  The  plaintiff  kept  a  board- 
ing-hoase  iu  Saratoga  Springs,  near  a  natural  stream  of 
-water.  Defendant  kept  one  higher  up  the  stream,  the  sewerage 
therefrom  running  into  the  stream.  Sewerage  from  a  large  number 
of  hotels  and  other  boarding-houses  also  ran  into  the  stream  above 
^he  plaintiffs  premises.  The  water  of  the  stream  thereby  became 
oDorrupt  and  offensive,  and  some  of  the  plaintiffs  boarders  left  him 
on  account  of  the  stench. 

The  court  charged  the  jury  that  they  could  not  hold  the  defend- 
ant liable  beyond  the  extent  of  the  wrong  which  he  had  himself 
•done;  that  if  sewage  from  private  houses  and  hotels  had  contributed 
Ho  produce  the  damage,  the  jui'y  might  apportionate  it,  and  the  rule 
^ist  damages  was  the  rental  value.  The  plaintiff  had  judgment  below, 
■fluid  appealed. 

*See  BlaiadeU  t.  8tephen»^  anf^  p.  588. 
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Oscar  Frislne,  for  appellant.  The  defendant  was  liable  for  all 
the  damages  sustained.  Barrett  v.  Tliird  Avenue  R.  R.  Co^  45  N. 
Y.  628  ;  Webster  v.  Hudson  R.  R.  R.  Co.,  38  id.  260  ;  Chapman  v. 
New  Haven  R.  R.  Co.,  19  id.  341  ;  Colegrove  v.  Har.  and  N.  H.  R. 
R.  Co.,  20  id.  592 ;  29  id.  591 ;  14  Johns.  426 ;  Wood*s  Law  of 
Nuisances,  §§  821-822  ;  id.,  §  862. 

Charles  S.  Lester,  for  respondent 

Miller,  J.  The  charge  of  the  judge  upon  the  trial  in  reference 
to  the  damages  embraced  two  propositions :  First,  that  the  de- 
fendant was  not  liable  beyond  the  extent  of  the  wrong  which  he 
had  committed,  nor  for  the  injury  which  other  parties  had  con- 
tributed to  produce;  and  second,  that  as  to  the  amount  of  injury, 
the  rental  value  of  the  premises  was  the  true  test  A  general  ex- 
ception was  taken  to  this  portion  of  the  charge. 

The  first  proposition  contained  in  the  charge  was  clearly  correct 
The  right  of  the  plaintiff  to  recoyer  of  the  defendant  all  the  dam- 
ages which  he  had  sustained  by  reason  of  the  nuisance  I  think  can- 
not be  maintained.  The  injury  was  not  caused  by  the  act  of  the 
defendant  alone,  or  by  that  of  others  who  were  acting  jointly  or  in 
concert  with  the  defendant  It  was  occasioned  by  the  discharge  of 
sewerage  from  the  premises  of  the  defendant  and  other  owners  of 
lots  into  the  creek  separately  and  independently  of  each  other.  The 
right  of  action  arises  from  the  discharge  into  the  stream,' and  the 
nuisance  is  only  a  consequence  of  the  act  The  liability  commences 
with  the  act  of  the  defendant  upon  his  own  premises,  and  this  act 
was  separate  and  independent  of  and  without  any  regard  to  the  act 
of  others.  The  defendant's  act,  being  sereral  when  it  was  com- 
mitted, cannot  be  made  joint  because  of  the  consequences  which 
followed  in  connection  with  others  who  had  done  the  same  or  a 
similar  act  It  is  true,  that  it  is  difficult  to  separate  the  injury  ; 
but  that  furnishes  no  reason  why  one  tortfeasor  should  be  liable  for 
the  act  of  others  who  have  no  association  and  do  not  act  in  concert 
with  him.  If  the  law  was  otherwise,  the  one  who  did  the  least 
might  be  made  liable  for  the  damages  of  others  far  exceeding  the 
amount  for  which  he  really  was  chargeable,  without  any  means  to 
enforce  contribution  or  to  adjust  the  amount  among  different  par- 
ties. So  also  proof  of  an  act  committed  by  one  person  would  enti- 
tle the  plaintiff  to  recover  for  all  the  damages  sustained  by  the  acta 
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of  others,  who  severally  and  independently  may  have  contributed 
to  the  injury.  Such  a  rule  cannot  be  upheld  upon  any  sound  prin- 
ciple of  law.  The  fact  that  it  is  difiScult  to  separate  the  injury 
done  by  each  one  from  the  others  furnishes  no  reason  for  holding 
that  one  tortfeasor  should  be  liable  for  the  acts  of  others  with  whom 
he  is  not  acting  in  concert.  The  authorities  relied  upon  to  sustain 
such  a  doctrine  come  far  short  of  establishing  any  such  rule,  and 
have  no  application.  Barrett  v.  Third  Avenue  R.  R.  Co,y  45  N. 
Y.  628  ;  Webster  v.  H.  R.  R.  R.  Co.y  38  id.  2C0  ;  Sheridan  v.  B.  dt 
K  R.  R.  Co.,  36  id.  39 ;  Chapman  v.  JV.  H.  R.  R.  Co,,  19 
id.  341;  Colegrove  v.  N,  Y,  and  H,  and  K.  Y.  and  N.  H.  R. 
R.  Co.,  20  id.  492  ;  Creed  v.  Hartman,  29  id.  591.  Bach  of 
the  cases  cited  was  disposed  of  upon  a  different  principle.  They 
merely  hold  that  where  a  direct  personal  injury  is  occasioned  by  the 
separate  and  concurring  negligence  of  two  parties  at  one  and  the 
same  time,  an  action  against  one  or  all  of  them  will  lie.  The  dis- 
tinction is  plain  between  the  cases  last  cited  and  one  where  the  in- 
jury is  remote  from  the  act  and  consequential,  and  the  result  of 
separate  acts  of  different  parties  at  different  times,  without  any 
association  and  independent  of  each  other.  Slater  v.  Mersereau^  64 
N.  Y.  138,was  a  case  where  the  separate  and  independent  acts  of  negli- 
gence of  two  parties  was  the  cause  of  a  single  injury  to  a  third 
person,  and  as  was  said  in  the  opinion,  was  somewhat  analogous  to 
a  case  where  the  injury  was  caused  by  the  concurrent  negligence  of 
the  trains  of  two  railroad  corporations.  That  case  was  well  decided, 
and  in  no  way  upholds  the  doctrine  contended  for  by  the  plaintiff's 
counsel,  and  is  not  in  point 

The  appellant's  counsel  cites  from  Wood  on  Nuisances  (§§  821, 
822),  claiming  that  the  text  upholds  the  doctrine  that  where  one 
contributes  to  the  production  of  a  nuisance,  he  is  chargeable  with 
all  the  damages,  although  many  otherh  contributed  thereto ;  and 
that  where  several  persons  drain  in  the  same  ditch,  and  an  injury 
is  produced  thereby,  any  of  the  persons  so  using  the  drain  are  liable 
jointly  or  separately.  The  cases  cited  by  the  author  do  not  sustain 
the  principle  contended  for,  as  will  be  seen  by  an  examination  of 
the  same.  In  Duke  of  Buccleugh  v.  Cofnan,  5  Macph.  214,  the 
action  was  a  declaration  of  interdict  in  the  Court  of  Sessions  of 
Scotland,  which  is  in  the  nature  of  a  bill  in  equity,  to  prevent  the 
pollution  of  the  river  North  Esk,  which  flowed  through  the  lands 
of  the  complainants,  by  paper  mills  erected  on  the  stream  by  the 
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defendants.  It  was  held  that  the  action  could  be  maintained;  that 
no  question  of  damage  was  raised,  but  merely  the  question  whether 
the  parties  had  committed  the  nuisance  sought  to  be  redressed. 
While  an  action  in  equity  may  be  maintained  in  favor  of  different 
parties,  who  were  the  owners  of  property  upon  the  same  stream, 
against  the  owners  of  different  properties,  to  restrain  the  nuisance,, 
they  may  not  be  jointly  or  seyerally  liable  for  the  entire  injury  oc» 
oasioned  thereby.  In  Orossley  v.  Lighiawler,  L.  B.,  3  £q.  279,  it 
was  held  that  it  was  no  answer  to  plaintiff's  complaining  of  a  pri- 
Tate  nuisance  that  a  great  many  other  persons  are  committing  the 
same  sort  of  nuisance,  and  that  plaintiff  has  admitted  the  foct  by 
buying  up  the  rights  of  some  who  had  acquired  rights  against  him, 
provided  tliat  a  definite  amount  of  injury  could  be  traced  to  the 
defendant  This  case  also  was  a  bill  in  equity  to  restrain  the  de- 
fendants from  suffering  the  foul  water  from  their  dye-works  to  flow 
into  and  foul  the  water  of  the  stream  and  thus  interfering  with  the 
plaintiff's  enjoyment  and  use  of  the  water.  There  was  no  question 
as  to  a  separate  or  joint  liability  for  damages  in  the  case.  Thnrpe 
T.  BrumJUt,  li.  R.,  8  Gh.  App.  650,  was  a  bill  for  an  injunction  to 
restrain  defendants  from  obstructing  a  road-way,  and  holds  that  the 
acts  of  several  persons  may  together  constitute  a  nuisance  which  the 
court  will  restrain,  although  the  damages  occasioned  by  the  acts  of 
any  one  if  taken  alone,  would  be  inappreciable.  Mc  Auley  v.  SoberU, 
13  Grant's  Gh.(ir.  0.)  565,  holds  that  an  injunction  will  lie  to  compel 
defendant  to  stop  or  divert  a  drain  which  had  been  built  on  the 
plaintiff's  lot.  In  Chenango  Bridge  Co.  v.  LetoiSf63  Barb.  Ill,  the 
erection  and  the  Jllegal  use  of  the  bridge  afterward  was  a  continu- 
ous act ;  and  hence  it  was  properly  held  that  the  liability  attached 
not  only  to  those  who  were  engaged  in  the  use,  but  also  to  those  who 
erected  the  structure  with  the  knowledge  or  intent  that  it  should 
be  put  to  the  illegal  use.  None  of  these  cases  uphold  the  doctrine 
contended  for. 

While  as  we  have  seen,  an  equitable  action  will  lie  to  restrain 
parties  who  severally  contribute  to  a  nuisance,  the  general  rule  is 
well  settled  that  where  different  parties  are  engaged  in  polluting  or 
obstructing  a  stream,  at  different  times  and  places,  the  whole  dam- 
ages occasioned  by  such  wrongful  acts  cannot  be  collected  of  one  of 
the  parties.  This  was  also  distinctly  held  m  Wallace  v.  Drew,  59 
Barb.  413.  There  must  be  concert  of  action  and  co-operation  to 
ttiake  several  persons  jointly  liable.  Williams  v.  Sheldon,  10  Wend. 
Vol.  XXXIII  —  72 
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654 ;  OuiUe  v.  Swan,  19  Johns.  381.  In  Wood  y.  StUeliffih  8  Eng. 
L.  &  Eq.  217,  which  was  a  motion  for  an  injunction  to  prevent  the 
pollution  of  a  stream  by  dye-wares  and  matters  of  that  descripfcion, 
the  yice-chancellor  states  that  where  one  wrong-doer  does  more 
harm  than  another  by  a  separate  act,  ''  the  plaintiff  must  pursue 
each  of  the  wrong-doers  separately,  unless  they  are  acting  in  part- 
nership or  in  concert  together,  as  they  are  separate  acts.''  The  same 
rule  is  upheld  in  the  State  of  Pennsylyania  in  several  cases  where 
the  question  was  presented.  LUtlo  Schuylkill  Nav.  JR.  B.  and  Coal 
Co.  T.  Richards,  57  Penn.  142  ;  ScOey  y.  Alden,  61  id.  302 ;  Bard 
v.  Fohn,  26  id.  482. 

[Omitting  minor  matters.] 

As  no  error  appears  to  have  been  oommitted  upon  the  trial,  the 

judgment  should  be  affirmed. 

Judgment  t^rmei. 
All  concur. 


DUKHAK  y.  BOWHR. 

07  N.Y.  76.) 

Judgment  — former —  uhsn  a  bar. 

An  action  hj  the  owner  of  goods  against  a  carrier,  for  damages  for  failure  te 
transport  such  goods,  is  barred  by  a  previous  judgment  in  favor  of  the 
carrier  against  the  owner  for  the  freight  of  such  goods. 

ACTION  of  damages  for  loss  of  goods  intrusted  for  carriage  by 
canal  from  Watkins  to  the  city  of  New  York.  The  boat  was 
stopped  by  ice  at  Ilion.  The  defendant  gare  in  eyidence  a  judg- 
ment recoyered  by  him  in  a  justice's  court  for  the  freight  from 
Watkins  to  Ilion.  The  opinion  states  other  facts.  The  defendant 
had  judgment  below. 

Nathaniel  C.  Moak,  for  appellant.  Plaintiff  was  not  legally  bound 
to  set  up  his  claim  for  damages  as  a  defense  or  counter-claim  m 
the  justice's  court.  2  B.  S.  234,  §  50,  subs.  3  and  5;  2  £dm.  Stat 
260;  2  R  S.  236,  §  68,  sub.  1 ;  2  Edm.  Stat  252;  Borth  y.  Burt,  43 
Barb.  628;  Batterman  y.  Pierce,  3  Hill,  171;  Simeon  y.  Scltenck,  2% 
N.  Y.  698,  affirming  33  Barb.  9;  Gillespie  y.  Tbrrance,  25  N.Y.  306, 
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nfflmung  4  Bosw.  36;  Joes  v.  Van  Spps,  22  Wend.  157;  Baiterman 
Y.  Pierce,  3  Hill,  171  ;  BHtton  t.  Turmty  6  N.  H.  481 ;  Halsey  v. 
Carter,  1  Daer,  667;  Barber  y.  Raee^  5  Hill,  81;  Sieuery.  Lamoure^ 
Lalor^s  Snpp.  352,  note  a. 

Erastus  P.  ffari,  for  respondent, 

Ghubch,  C.  J.  The  only  question  presented  in  this  case  is 
whether  the  judgment  in  favor  of  the  defendant  against  the  plaintiff 
for  the  freight  in  transporting  the  apples  from  Watkins  to  Ilion  is 
a  bar  to  the  plaintifTs  claim  in  this  action. 

This  action  is  brought  upon  the  contract  tx>  transport  the  apples 
from  Watkins  to  Mew  York,  by  which  it  is  alleged  that  the  defend- 
ant agreed  to  start  on  the  8th  of  November,  and  that  he  did  not 
start  until  the  12th,  by  reason  of  which  the  apples  were  frozen, 
and  destroyed. 

A  judgment  or  decree  of  a  court  having  jurisdiction  of  the 
subject-matter,  and  of  the  parties,  is,  as  a  general  rule,  final  and 
conclusive  as  to  the  matters  actually  litigated  and  decided,  and  also 
as  to  the  matters  necessarily  involved  in  the  litigation,  and  which 
might  have  been  litigated.  Embury  y,  Conner,  3  N.  T.  511,  and 
cases  cited;  Collins  v.  Bennett,  46  id.  490.  Whenever  recoupment  is 
sought,  the  party  entitled  to  it  may  int.erpo8e  it  as  a  defense,  or 
bring  a  cross  action,  and  in  general,  it  is  optional  with  him  which 
course  he  will  adopt  Gillespie  v.  Torrance,  25  N.  Y.  309.  This 
proceeds  upon  the  ground  that  recoupment  is  in  effect  the  setting 
off  of  distinct  causes  of  action.  It  is  sometimes  difficult  to  draw 
the  line  between  a  judgment  which  will  operate  as  a  bar  to  an  action 
for  a  specified  claim,  and  one  which  leaves  the  claim  outstanding 
to  be  enforced  by  a  cross  action.  It  depends  in  a  great  measure 
upon  the  nature  of  the  demand  litigated,  the  relation  which  the 
claim  sought  to  be  enforced  bears  to  it,  and  the  circumstances  at- 
tending it  Any  fact  or  allegation  which  is  expressly  or  impliedly 
involved  in  a  judgment  is  merged  in  it,  and  cannot  again  be  liti- 
gated. Upon  this  principle  the  so-called  malpractice  cases  were 
decided.  Gates  y.  Preston,  41  N.  Y.  \\^\  Bellinger  y.  Craigtie, 
31  Barb.  534,  and  which  have  been  approved  in  the  recent  case  of 
Blair  v.  Bartlett,  75  N.  Y.  150;  B.  c,  31  Am.  Rep.  455.  It  waa 
held  in  these  cases  that  the  question  of  care  and  skill  of  a  physician^ 
or  surgeon,  is  necessarily  adjudicated  in  an  action  to  recover  com- 
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peneationfor  the  servioes  rendered,  and  a  judgment  for  such  eervioes 
is  a  bar  to  an  action  for  damages,  based  upon  a  want  of  proper  care 
and  skill.  So  in  Collins  v.  Bennett^  46  N.  Y.  490,  it  was  held  that 
a  judgment  in  an  action  to  recover  compensation  for  keeping  a 
horse,  was  a  bar  to  an  action  for  a  conversion  of  the  horse  founded 
upon  using  and  driving  him  contrary  to  the  agreement,  upon  the 
ground  that  the  recovery  necessarily  adjudged  a  performance  of  the 
contract  I  think  that  the  principle  decided  in  that  case  appliea 
here.  The  action  for  freight  in  transporting  the  apples  adjudged 
that  the  plaintiff  in  that  action  had  performed  his  contract,  except 
to  the  extent  that  he  was  excused  by  the  freezing  of  the  canal.  It 
is  urged  that  the  cause  of  action  in  this  case  was  independent  of 
the  contract  of  shipment.  It  seems  quite  clear  that  it  was  a  part, 
and  a  very  essential  part  of  that  contract.  The  time  of  starting 
was  made  important  by  the  parties,  and  a  violation  of  the  agree- 
ment in  that  respect  caused,  as  it  is  alleged,  the  freezing  and  de> 
struction  of  the  property  transported.  If  this  had  been  shown,  it 
would  have  defeated  the  whole  cause  of  action  before  the  justice  of 
the  peace,  either  upon  the  contract,  or  upon  a  quatUum  meruit  It 
would  have  shown  that  the  pretended  service  was  of  no  value,  and 
after  defeating  that  action  the  defendant  would  have  been  at  liberty 
to  have  sued  for  his  damages. 

If  the  allegations  in  this  case  are  true,  the  defendant  was  not 
only  not  entitled  to  any  freight,  but  the  plaintiff  was  entitled  to 
a  judgment  for  the  whole  amount  of  his  damages.  I  do  not  see 
how  a  right  to  freight  and  a  right  to  damages  for  the  destruction 
of  the  whole  property  caused  by  a  violation  of  the  shipping  contract 
can  CO -exist. 

When  property  has  .been  accepted  by  the  owner,  although  in  a 
damaged  condition,  a  different  question  is  presented.  Lord  Maks- 
FIELD,  in  such  a  case,  said :  ''  As  to  the  value  of  the  goods,  it  is 
nothing  to  the  master  whether  the  goods  are  spoiled  or  not,  pro- 
vided the  merchant  takes  them  ;  it  is  enough  if  the  master  has  car- 
ried them,  for  by  doing  so  he  has  earned  his  freight,  and  the  mer- 
chant shall  be  obliged  to  take  all  that  are  saved,  or  none,  he  shall 
not  take  some,  and  abandon  the  rest,  and  so  pick  and  choose  what 
he  likes,  taking  that  which  is  not  damaged,  and  leaving  that  which 
is  spoiled  or  damaged."  ♦  *  *  *'  If  he  abandons,  he  is  excused 
freight,  and  he  may  abandon  although  they  are  not  all  lost** 
Dakin  v.  Ozley,  33  L.  J.  (C.  P.)  115,  119.    This  was  clearly  a  case 
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where  the  owner  was  '^excused  freight,"  not  merely  becanae  the 
goods  were  damaged,  but  because  they  were  destroyed  by  the  yiola- 
tion  of  the  contract  of  shipment.  The  defense  would  go  to  the 
whole  cause  of  action,  and  hence  might  be  proved  under  the  gen- 
eral  issue.     Gleason  v.  Clark,  9  Cow.  57. 

Another  aspect  of  the  case  is  more  clearly  fatal  to  the  plaintiff 
on  this  point.  The  contract  was  to  transport  the  apples  to  New 
York.  The  defendant  transported  them  only  half  way,  alleging  the 
freezing  of  the  canal  as  ''an  act  of  God,"  as  an  excuse.  The  viola* 
tion  of  the  agreement  to  start  on  the  eighth  would  have  been  an 
answer  to  the  excuse,  and  he  would  have  occupied  the  same  posi- 
tion as  he  would  if  the  freezing  had  not  occurred,  which  would 
have  been  that  of  one  claiming  freight  under  an  agreement  to 
transport  property  to  New  York,  when  he  had  left  it  a  hundred 
miles  away.  A  recovery  could  not  be  had  for  freight  in  such  a 
case,  irrespective  of  the  injury  to  property.  Carriers  must,  like 
other  persons,  perform  their  contracts,  and  to  recover  compensation 
for  such  performance,  they  must  show  pei'fonnance. 

The  judgment  in  this  case  established  a  performance,  except  as 
excused.  Put  the  tests  as  stated  by  the  learned  judge  who  deliv- 
ered a  dissenting  opinion  below  :  '^  Suppose  that  when  the  present 
defendant  had  sued  for  his  freight,  it  had  been  shown  that  he  did 
not  start  until  four  days  after  the  day  when  he  had  agreed  to  start, 
would  that  have  been  fatal  to  the  action  ? "  I  think  it  would, 
because  it  would  have  answered  the  excuse  of  stoppage  by  act  of 
God. 

Here,  confessedly,  the  defendant  failed  to  perform  his  contract, 
and  such  performance  is  a  condition  precedent  to  his  right  to 
freight  He  pleads  the  act  of  God  as  an  excuse.  Is  it  not  an 
answer  that  he  encountered  such  act  by  violating  hid  agreement,  or 
in  other  words,  by  his  own  fault? 

There  may  be  cases  where  the  principle  of  recoupment  would 
apply,  but  does  it  apply  when  the  fact  upon  which  it  is  alleged  is 
necessarily  fatal  to  the  whole  action  ?  I  think  not  We  must 
decide  this  case  upon  its  own  tacts,  and  it  seems  to  us  that  if  the 
allegations  of  the  complaint  in  this  case  are  true,  the  defendant 
could  not  have  legally  recovered  for  freight,  and  this  whether  dam- 
ages ensued  or  not  to  the  property.  The  recovery  therefore  adju- 
dicated either  that  the  defendant  never  made  the  alleged  agreement. 
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or  that  he  had  perfonned  it.     These  questions  were  necessarily 

involved  in  that  action,  and  are  merged  in  the  judgment 

The  judgment  must  be  afi&rmed. 

Judgment  affirmed* 
All  concur. 


Eura  T.  CiTT  of  C^hobs. 

(TT  N.  Y.  88.) 

Negligence  —  eontribtitory  —  concurring  caueee. 

The  plaintiff  was  driying  a  blind  hone  and  a  wagon  on  one  of  defendant's 
streets ;  the  horse  l>eooming  frightened,  ran  away,  and  was  tamed  bj  a 
heap  of  ashes,  negligently  suffered  in  the  street,  into  the  gutter,  where  the 
wagon  struck  against  the  nozzle  of  a  dty  hydrant  projecting  four  inches 
over  the  gutter,  and  was  oyertumed,  and  the  plaintiff  was  injured,  ffeld^ 
(1)  that  the  running  away  of  the  horse  would  not  prevent  a  recovery ;  (2) 
that  in  the  absence  of  eyidenoe  that  the  hydrant  was  improperly  placed, 
negligence  could  not  be  presumed  from  its  position  and  construction ;  (3) 
that  in  the  absence  of  a  finding  that  the  accident  was  caused  by  the  heap  of 
ashes  no  recoyery  could  be  based  on  the  negligence  in  suffering  it  to  accu- 
mulate in  the  street. 

ACTION  of  damages.    The  opinion  states  the  &cts.  The  plaintiff 
had  judgment  below. 

Samuel  Hand,  for  appellant. 

Nathaniel  C.  Moak,  for  respondent.  The  defendant  was  guilty 
of  such  negligence  as  rendered  it  liable  for  injuries  resulting  from 
the  defective  condition  of  the  street  Chicago  v.  Brophy^  2  L.  & 
Eq.  224;  Macauley  v.  Mayor^  67  N.  Y.  602;  Kennedy  v.  Mayor, 
17  Alb.  L.  J.  454 ;  Txtue  v.  Inhabitants,  etc^  97  Mass.  258;  Stone  v. 
ffubbardston,  100  id.  54,  55;  Nichols  v.  Town  of  Brunswick,  3 
Cliflf.  81;  Tofns  v.  Wliitby,  87  U.  C.  (Q.  B.)  107;  35  id.  226; 
Baldwin  v.  Turnpike  Co.,  40  Conn.  236;  s.  c,  16  Am.  llep.  33 ; 
House  v.  Fulton,  29  Wis.  306,  807 ;  Hull  v.  City  of  Kansas,  54  Mo. 
601 ;  8.  o.y  16  Am.  Bep.  33.  Even  if  the  driver  had  lost  control  of 
his  horse,  defendant  is  liable  if  the  defect  in  the  street  was  the  im« 
mediate  cause  of  injury,    Baldwin  v.  Greenwoods  Turnpike  Co,,  40 
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Conn.  238-245;  8. 0.,  16  Am.  Rep.  33  ;  Hunt  v.  PownaU  9  Vt.  411; 
Lower  Macungie  Township  y.  Merhlioffery  71  Penn.  St  276 ;  Hey  v. 
City  of  Philadelphia,  81  id.  44;  8.  c,  22  Am.  Rep.  733;  Newlen 
T0W71.Y.  Davis,  1  Week.  Notes,  211;  Pittsburgh  v.  Oner,  10  Harris, 
64;  Scott  V.  Hunter,  10  Wright,  194;  Sherwood  \.  City  of  Hamil- 
ton, 37  U.  C.  (Q.  B.)  410;  Tuff  v.  Warifiaii,  2  C.  B.  (N.  S.) 
740;  5  id.  573 ;  Witherly  v.  Regents?  Canal  Co.,  12  id.  2 ;  Gee  v. 
Metro.  R.  W.  Co.,  L.  R.,  8  Q.  B.  161 ;  Bradley  v.  Brown,  32  U.  0. 
403;  Toms  v.  Whitby,  37  id.  100;  Moore  v.  Inhabitants,  etc.,  32 
Me.  46 ;  Farrar  v.  Inhabitants,  etc.,  id.  574;  Cownbs  v.  Inhabitants, 
etc,  88  id.  204 ;  Anderson  v.  Ci/y  o/*  JSa/A,  42  id.  346 ;  Moulton  v. 
Inhabitants,  etc.,  57  id.  127 ;  Winship  v.  ^n/fcZrf,  42  N.  H.  197 ; 
Clark  V.  Barrington,  41  id.  44 ;  Tucker  v.  Heurwker,  id.  317;  Norris 
V.  Litchfield,  35  id.  271 ;  /Zwn^  v.  Town  of  Pownal,  9  Vt.  411 ; 
Kelsey  t.  JTown  of  Clover,  15  id.  708 ;  Allen  y.  Tbtrn  of  Hancock,  IG 
id.  280;  Palmer  y.  Inhabitants,  etc.,  2Cush.  600;  Murdocky.  In- 
habitarUs,  etc.,  4  Gray,  178 ;  Marble  y.  City  of  Worcester,  id.  395 ; 
Rowell  Y.  C7i/y  o/*  Lotoell,  7  id.  100 ;  Davis  y.  Inhabitants,  etc.,  4 
Allen,  557 ;  7V/ti«  y.  Inhabitants,  etc.,  97  Mass.  258 ;  Horton  y. 
Taunton,  id.  266 ;  /b^^  y.  Nahant,  98  id.  678 ;  Withrow's  Am. 
Cases,  464 ;  Dreher  y.  Fitchburg,  22  Wis.  675  ;  Houfe  y.  Tbttrn  0/ 
Fulton,  29  id.  296 ;  8.  c,  9  Am.  Rep.  568;  Hull  y.  City  of  Kansas, 
54  Mo.  598 ;  s.  c,  14  Am.  Rep.  487 ;  Bassett  y.  City  of  St.  Joseph^ 
53  id.  290 ;  8.  c,  14  Am.  Rep.  446 ;  Palmer  y.  Inhabitants,  2  Cush. 
607-609. 

Eabl,  J.  A  municipal  corporation,  bound  to  keep  its  streets  in 
repair,  does  not  become  an  insurer  of  traYellers  thereon.  It  is  bound 
to  use  reasonable  skill  and  diligence  in  making  its  streets  safe  and 
conYenient  for  traYcl.  It  is  under  no  obligation  to  proYlde  for 
every  thing  that  may  happen  upon  its  streets,  but  only  for  such  use  of 
tbem  as  is  ordinary  or  as  may  reasonably  be  expected.  It  is  not  bound 
to  keep  its  streets  in  such  condition  that  a  traveller  thereon  may  with 
safety  run  his  horses  at  a  furious  rate  of  speed,  or  safely  drive 
thereon  unmanageable  horses ;  neither  is  it  bound  to  keep  its  streets 
in  such  condition  that  damage  may  not  bo  caused  thereon  by  horses 
which  have  escaped  from  the  control  of  their  driver  and  are  run- 
ning away.  In  Massachusetts,  Maine  and  Wisconsin^  it  is  held  that 
municipal  corporations  are  not  bound  so  to  make  their  roads  that 
travellers  shall  be  safe  when  their  horses  are  frightened,  unmanage* 
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able  or  running  away.  Moulton  v.  Inhah,  of  Sandtord,  51  Me.  127; 
Nichols  V-  Inhab.  of  Athens^  66  id.  402;  Perkins  v.  Inhab,  of 
Fayette,  68  id.  152 ;  8.  c,  28  Am.  Bep.  84;  Davis  v.  Inhab.  of 
Dudley,  4  Allen,  558;  Tttus  v.  Inliab,  of  Northbridge,  97  Masa. 
258;  Fogg  v.  Inliab.  of  Nahant,  98  id.  578 ;  Murdock  v.  Inhah.  of 
Warwick,  4  Gray,  178;  Dreher  v.  Inliai.  of  Fiichbury,  22  Wis.  675; 
Houfe  V.  Inhab.  of  Fulton,  29  Wis.  296;  9  Am.  Rep.  568.  In  TUus 
Y.  Inhab,  of  Northbridge,  Chapman,  J.,  said  :  "  When  a  horse,  by 
reason  of  fright,  disease  or  viciousuoss,  becomes  actually  uncontrol- 
lable, so  that  his  driver  .cannot  stop  him  or  direct  his  course,  or  exer- 
•cise  or  regain  control  over  his  movements,  and  in  this  condition  comes 
upon  a  defect  In  the  highway,  by  which  an  injury  is  occasioned,  the 
town  is  not  liable  for  the  injury,  unless  it  appears  that  it  would 
have  occurred  if  the  horse  had  not  been  so  uncontrollable."  In 
such  cases,  it  is  said  that  the  conduct  of  the  horse  is  the  primary 
•cause  of  the  accident ;  that  there  are  two  efficient,  independent 
proximate  causes,  the  primary  cause  being  one  for  which  the  co«  • 
poration  is  not  liable,  and  as  to  which  the  traveller  himself  is  in  no 
fault,  and  the  other  being  a  defect  m  the  highway;  and  hence,  that 
it  is  impossible  to  determine  that  the  accident  would  have  hap- 
pened but  for  the  primary  cause.  But  within  the  rule  laid  down 
in  those  States,  a  horse  is  not  to  be  considered  uncontrollable  that 
merely  shios,  or  starts,  oris  momentarily  not  controlled  by  his  driver. 
TUus  V.  Inhab.  of  Noithbrtdge^  supra;  Stone  v.  Inliab.  of  Hub- 
bardston,  100  Mass.  54.  But  m  Vermont,  New  Hampshire,  Con- 
necticut, Missouri,  Pennsylvania  and  Upper  Canada,  a  different  rule 
prevails  upon  this  subject  Baldwin  v.  Turnpike  Ca.,  40  Conn. 
238  ;  8.  c,  16  Am.  Rep.  33 ;  Hull  v.  (hty  of  Kansas,  54  Mo.  601 ; 
8.  c,  14  Am.  Rep.  487  ;  Hunt  v.  Town  of  Pownal,  9  Vt.  411 ;  JTin- 
ship  V.  Enfield,  42  N.  11. 197;  Hey^.  City  of  Philadelphia^  81  Penn. 
St.  44 ;  s.  c,  22  Am.  Rep,  733  ;  Sherwood  v.  City  of  Hamilton,  37 
U.  C.  (Q.  B.)  410.  In  these  States  it  is  held  that  when  an 
accident  happens  from  a  negligent  defect  in  the  highway,  the  fact, 
that  the  horse  was  at  the  time  uncontrollable  or  running  away, 
furnishes  no  defense  to  an  action  for  the  injury.  In  Baldtotn  v. 
Turnpike  Co.,  Minor,  J.,  said  :  **  The  failure  of  a  traveller  to  be 
continually  present  with  his  team  up  to  the  time  and  place  of  injury 
when  that  failure  proceeds  from  some  cause  entirely  beyond  his  con- 
trol, and  not  from  any  negligence  on  his  part,  ought  not  to  impose 
upon  him  the  loss  from  such  injury,  particularly  when  the  direct 
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•cause  of  the  same  is  the  negligence  of  some  other  party  ;  the  loss 
shoald  be  charged  upon  the  party  guilty  of  the  first  and  only  negli- 
^nce  with  reference  to  the  matter.'^  And  in  the  same  case  the  rule 
is  said  to  be  this  :  **  If  the  plaintiff  is  in  the  exercise  of  ordinary 
•care  and  prudence^  and  the  injury  is  attributable  to  the  negligence 
of  the  defendants,  combined  with  some  accidental  cause,  to  which 
the  plaintiff  has  not  negligently  contributed,  the  defendants  are 
liable.  Nor  will  the  fact  that  the  horse  of  the  plaintiff  was  uncon* 
troUable  for  some  distance  before  the  injury  change  or  in  any  way 
affect  the  liability  of  the  defendants.'^  When,  without  any  fault  of 
the  driver,  a  horse  becomes  uncontrollable  or  runs  away,  it  is  re- 
.garded  as  an  accidental  occurrence  for  which  the  driver  is  not 
responsible  ;  and  the  rule,  as  laid  down  in  the  cases  last  cited,  may 
be  formulated  thus:  When  two  causes  combine  to  produce  an  in  jury 
to  a  traveller  upon  a  highway,  both  of  which  are  in  their  nature 
proximate —  the  one  being  a  culpable  defect  in  the  highway,  and 
the  other  some  occnrrence  for  which  neither  party  is  responsible  — 
the  municipality  is  liable,  provided  the  injury  would  not  have  been 
sustained  but  for  such  defect  This  appears  to  us  to  be  the  reasona- 
ble rule.  It  exacts  no  duty  from  municipalities  which.has  not  always 
rested  upon  them«  They  must  use  proper  care  and  vigilance  to 
keep  their  streets  and  highways  in  a  reasonably  safe  and  convenient 
condition  for  travel.  This  is  an  absolute  duty  which  they  owe  to 
«11  travellers ;  and  when  the  duty  is  not  discharged,  and  in  conse* 
-quence  thereof  a  traveller  is  injured,  without  any  fault  on  his  part, 
they  incur  liability.  They  are  not  bound  to  furnish  roads  upon 
which  it  will  be  safe  for  horses  to  run  away,  but  they  are  bound  to 
furnish  reasonably  safe  roads  ;  and  if  they  do  not,  and  a  traveller  is 
injured  by  culpable  defects  in  the  road,  it  is  no  defense  that  his 
horse  was  at  the  time  running  away  or  was  beyond  his  control. 

Now  what  were  the  main  facts  of  this  case?  The  plaintiff  was 
driving  a  blind  horse,  harnessed  to  a  sleigh,  upon  one  of  the  streets 
of  the  city.  The  street  was  thirty  feet  wide  between  the  curbs.  At 
the  place  of  the  accident,  on  the  west  side  of  the  street,  there  was  a 
Leap  of  ashes  about  twenty  feet  long,  three  feet  high  and  extend- 
ing from  the  westerly  curb  into  the  street  about  eleven  feet,  leav* 
mg  a  road-way  between  the  heap  of  ashes  and  the  easterly  curb  of 
about  nineteen  feet.  At  the  same  time,  a  loaded  wagon  was  com-- 
ing  southerly,  next  to  the  heap  of  ashes,  leaving  a  road  way  between 
tbat  and  the  easterly  curb  about  twelve  feet  wide.    Plaintiff's 
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horse,  coming  from  the  soath,  became  frightened  and  commenced 
to  run  ;  ibe  plaintiff  was  nnable  to  restrain  him,  or  to  guide  or 
direct  him  with  uny  precision;  and  after  running  about  five 
seconds,  he  ran  so  near  to  a  hydrant,  on  the  easterly  side  of  the 
street,  opposite  the  wagon  going  south,  as  to  strike  the  nozzle  of 
the  same  with  the  cross-bar  of  tbe  sleigh,  and  plaintiff  was  thrown 
against  the  hydrant,  and  sustained  the  injury  complained  of  in  this 
action.  The  referee  was  authorized  to  find,  upon  the  evidence, 
that  the  plaintiff  was  free  from  fault ;  and  that  the  city  was  in 
fault  for  permitting  the  street  to  be  incumbered  with  the  heap  of 
ashes.  His  finding  upon  defendant's  negligence  is  as  follows: 
''The  defendant  was  guilty  of  negligence  in  allowing  and  permit- 
ting said  pile  of  ashes  and  cinders  to  accumulate  and  remain  in 
said  street,  and  in  erecting  and  maintaining  said  hydrant  so  that 
the  same  and  the  nozzle  thereof  projected  into  the  portion  of  the 
street  between  the  two  curbs,  and  that  such  negligence  contributed 
to  the  accident  and  injury  to  the  plaintiff  above  described ;  that  by 
reason  of  such  negligence  of  the  defendant  and  of  such  accident 
and  injury  to  the  plaintiff,  the  plaintiff  has  suffered  damage,"  etc 
It  will  be  observed  that  the  referee  found  the  defendant  negli- 
gent, both  as  to  the  heap  of  ashes  and  the  hydrant,  and  that  such 
negligence  contributed  to  the  accident;  and  he  finds  against  the 
defendant  on  account  thereof.  He  based  his  judgment  upon  two 
defects  in  the  street;  and  how  much  he  was  influenced  in  reaching 
his  conclusion  by  either,  we  cannot  tell.  He  certainly  erred  in 
finding  that  tlie  defendant  was  negligent  as  to  the  hydrant  That 
was  of  iron,  erected  by  the  city  in  the  curb,  about  eight  inches  in 
diameter  and  two  and  a  half  feet  high,  with  a  nozzle  about  six 
inches  from  the  top,  projecting  over  the  gutter  about  four  inches. 
The  gutter  was  at  least  a  foot  wide.  There  was  no  evidence  that 
this  hydrant  was  not  properly  constructed,  or  that  it  was  not  prop- 
erly placed  where  it  was.  It  would  seem  that  it  could  be  placed  in 
no  position  where  it  would  be  less  inconvenient  than  in  the  curb. 
There  it  was,  as  much  as  possible,  out  of  the  way  of  pedestrians 
upon  the  sidewalk  and  vehicles  upon  the  street.  A  hydrant 
answers  a  useful  and  necessary  purpose,  and  it  is  required  to  be 
placed  somewhere  in  the  street;  and  when  the  public  authorities 
determine  to  place  one  in  the  curb,  it  cannot  be  said  that  thej 
have  done  a  negligent  act  If  so,  it  would  be  negligent  to  permit 
awning  or  hitching  posts  to  be  placed,  or  trees  to  grow  on  tbo  edgo 
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of  a  sidewalk,  extending  partly,  as  they  frequently  do,  into  the 
gutter.  It  is  true,  that  in  a  city  the  whole  roadway  mnst  generally 
be  kept  suitable  for  travel.  But  the  gutter  is  not  properly  for 
travel,  it  is  made  for  another  purpose.  The  finding,  therefore;, 
that  the  city  was  negligent  as  to  this  hydrant,  was  without  any 
evidence  to  support  it. 

The  liability  of  the  city  must  therefore  rest  entirely  upon  the 
obstruction  caused  by  the  heap  of  ashes.  If  it  carelessly  permitted 
that  to  remain  there,  obstructing  to  some  extent  the  roadway,  it 
would  be  responsible  for  any  accidents  caused  by  it,  but  only  for 
such  accidents  as  would  not  have  occurred  but  for  such  obstruction. 
We  cannot  say,  upon  the  evidence,  that  that  obstruction  caused  the 
accident ;  and  the  referee  has  not  found  that  it  did.  He  found 
that  that  and  the  other  obstruction,  as  to  which  the  city  was  not 
in  faulty  did.  When  several  proximate  causes  contribute  to  am 
accident,  and  each  is  an  efficient  cause,  without  the  operation  of 
which  the  accident  would  not  have  happened,  it  may  be  attributed 
to  all  or  any  of  the  causes  ;  but  it  cannot  be  attributed  to  a  cause, 
unless  without  its  operation  the  accident  would  not  have  happened. 
We  cannot  say,  from  the  evidence  or  the  findings  of  the  referee, 
that  the  heap  of  ashes  was  the  cause  of  the  accident,  without  which 
it  would  not  have  happened. 

The  referee  erred  in  finding  that  the  city  was  negligent  as  to  the 
hydrant ;  and  we  cannot  say  that  this  error  was  not  harmful  to  the 
defendant 

The  judgment  must  therefore  be  reversed  and  a  new  trial 
granted,  costs  to  abide  event. 

Judgment  reversed. 

All  concur. 
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(77  N.  Y.  101,) 

Judg€  —  disgiuUifieatum  —  kinship  to  Hoekholder  in  corporate  party, 

Onder  a  statute  prohibiting  a  judge  from  sitting  in  a  cause  wliere  he  is  related 
by  consanguinity  or  affinity  to  either  of  the  parties,  a  judge  is  not  dlMjualified 
from  sitting  in  a  proceeding  to  which  a  corporation  is  a  party,  by  his  kinship 
to  a  stockholder  of  the  corporation. 
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f  pHE  opinion  states  the  case. 

TT.  P,  Cogswell^  for  appellant 

K  Countryman,  for  respondents.  The  orders  of  Judge  Dwioht 
were  void  by  reasons  of  his  affinity  to  several  of  the  stockholders. 
«  R.  S.  275,  marg.  p.,  §  2 ;  1  Coke  Litt,  157  a,  §  234 ;  Graham's  Pr. 
<2d  ed.)  304 ;  3  Wait's  Pr.  105  ;  2  Graham  &  W.  on  New  Trials, 
328,  note  1 ;  Post  v.  Black,  5  Den.  67  ;  Paddock  v.  Wells,  2  Barb. 
Ch.  331 ;  People  v.  Thompson,  41  N.  Y.  1,  5  ;  CJiambers  v.  dear- 
water,  1  Abb.  Ct  of  App.  341-346  ;  Moses  v.  Julian,  45  N.  H. 
52-54 ;  Steams  v.  Wright,  51  id.  600,  608 ;  HeydenMt  v.  Towns, 
etc.,  21  Ala.  424;  People  y.  De  la  Guei-ra,  24  Cal.  73;  Foot  v. 
Stiles,  57  N.  Y.  399,  408;  Durres  v.  Orand  June.  Canal,  3  11.  of 
L.  Oas.  759;  Converse  v.  Mc Arthur,  17  Barb.  41 0-4 12 ;  Barton  v. 
Fort  Jackson,  id.  397-404;  Henry  v.  Salina  Bank,  1  N.  Y.  83, 
86,  87  ;  Bell  y.  Quxn,  2  Sandf.  153  ;  ffallett  v.  Novion,  14  Johns. 
273,  290 ;  Pennington  v.  Totonsend,  7  Wend.  276,  280 ;  Sedg.  on 
Stat  and  Const  Law,  38, 40, 84,  396 ;  3  R.  S.  (6th  ed.)  983,  §  102 ; 
People  V.  Bogart,  3  Abb.  193 ;  3  Park.  Cr.  143  ;  Oakley  v.  Aspin- 
wall,  3  N.  Y.  547,  551  ;  Edwards  v.  Russell  21  Wend.  64  ;  Schoon- 
maker  v.  Clearwater,  41  Barb.  200-203-206 ;  Foot  v.  Morgan,  1 
Hill,  655  ;  Birdsall  v.  Fuller,  11  Hun,  204  ;  Rivenburgh  v.  Ilenness, 
4  Lans.  208  ;  Baldwin  y.  McArthur,  17  Barb.  414 ;  Jewett  v.  Albany 
City  Bank,  Clark's  Ch.  170  ;  JV.  K  and  JV*.  ^.  iZ.  (7o.  v.  Schuyler,  28 
How.  187  ;  reviser's  notes,  3  R.  S.  (2d  ed.)  694 ;  Say  v.  Minot,  3 
Cush.  352  ;  Sigouniey  v.  ZiAAy,  21  Pick.  101 ;  22  id.  507  ;  Baconf 
<tppellant,  7  Gray,  391 ;  Stearns  v.  Wright,  51  N.  Y.  600  ;  HawUy  t, 
Baldwin,  19  Conn.  584  ;  English  v.  Smith,  13  id.  221 ;  Sturges  v. 
PtfcA,  12  id.  139  ;  Bellows  v.  Pearson,  19  Johns.  172. 

Eapallo,  J.  By  an  order  of  the  Supreme  Court  at  a  Special 
Term  held  by  the  Hon.  C.  C.  D wight,  one  of  the  justices  of  that 
<court,  on  the  15th  of  June,  1876,  Martin  S.  Caykendall  was  ap« 
pointed  receiver  of  all  the  property  and  rights  in  action  of  the 
Dodge  and  Stevenson  Manufacturing  Company,  including  any  and 
«11  liability  of  stockholders  for  unpaid  stock,  or  for  the  debts  of  said 
corporation.  On  motion  of  the  receiver  so  appointed,  a  further 
^rder  was  made  at  a  Special  Term  held  by  the  same  judge  on  the 
^Ist  of  July,  1876,  directing  an  assessment  upon  the  stockholders 
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of  the  company  liable  for  the  debts  thereof^  of  seventj-five  per  cent 
of  the  amount  of  stock  held  by  them  respectively,  and  that  the  re- 
ceiver collect  the  same  and  bring  actions^etc. 

In  pursaance  of  tiiese  orders  the  receiver  made  the  assessment  ~ 
aathorized,  and  brought  actions  against  various  stockholders  whom 
he  alleged  to  be  liable  upon  their  stock,  for  the  recovery  of  the  sums 
assessed  upon  them  respectively. 

After  the  trial  of  one  of  those  actions,  the  motion  whicli  has 
given  rise  to  the  present  appeal  was  made,  on  behalf  of  various 
stockholders  of  the  company.     The  motion  was  to  remove  Martiir 
S.  Cuykendall  from  his  receivership  and  to  appoint  a  new  receiver,  . 
and  to  set  aside  the  order  of  the  2Ist  of  July,  1876,  which  directed  i 
an  assessment  upon  the  stockholders,  or  to  modify  said  order  and.i 
reduce  the  assessment  to  a  smaller  per  centum,  and  for  general' 
relief. 

One  of  the  grounds  of  this  motion,  and  the  only  one  necessary 
to  be  considered  on  this  appeal,  was  that  the  said  orders  were  im* 
properly  granted  by  a  justice  of  the  Supreme  Court  who  was  of  kin 
by  blood  or  marriage,  within  the  ninth  degree,  to  one  or  more  of 
the  stockholders  of  said  company,  and  therefore  his  orders  were 
illegal  and  void. 

The  motion  was  heard  at  Special  Term  before  Judge  Rcjhsbt, 
who  made  an  order  refusing  to  grant  the  motion  on  the  ground 
stated,  but  accepting  the  resignation  of  Mr.  Cuykendall  as  receiver, 
to  take  effect  when  another  receiver  should  be  appointed,  and  re- 
ferring it  to  a  referee  to  select  a  new  receiver,  and  also  to  ascertain 
and  report  whether  the  assessment  was  larger  than  necessary,  and 
what  proportion  thereof  should  be  remitted. 

From  this  order  an  appeal  was  taken  to  the  General  Term,  who 
reversed  it,  and  vacated  and  set  aside  the  order  appointing  the  re- 
ceiver, and  the  order  directing  the  assessment,  and  the  assessment 
made  in  pursuance  thereof.  This  order  of  the  General  Term,  as 
amended  by  stipulation,  contains  a  statement  that  it  is  made  upon 
the  ground  that  Mr.  Justice  Dwight  was  related  by  marriage, 
within  the  ninth  degree,  to  several  of  the  stockholders  of  the  late 
Dodge  and  Stevenson  Manufacturing  Company,  and  so  disqualified 
from  sitting  at  the  hearing  of  the  applications  resulting  in  the  orders 
of  the  15th  of  June,  and  the  21st  of  July,  1876. 

This  decision  was  based  upon  the  statute  (2  R.  S.  275,  §  2), 
which  declares,  that  *'  no  judge  can  sit  as  such  in  any  cause  to 
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which  ho  is  a  party,  or  in  which  he  is  interested,  or  in  which  he 
would  be  excluded  from  being  a  juror,  by  reason  of  consanguinity 
or  affinity  to  either  of  the  parties."  The  question  now  before  us 
consequently  is,  whether  the  case  falls  within  the  prohibition  of 
tliis  statute.  If  it  should  be  found  to  be  within  the  statute,  the 
further  question  would  remain,  whether  the  orders  are  merely 
voidable,  or  whether  they  are  absolutely  void,  so  that  all  proceedmga 
had  under  them  are  also  void,  and  the  actions  brought  by  the 
leceiver  must  fail  for  that  reason. 

To  bring  this  case  within  the  statute  it  is  necessary  to  establish 
that  the  orders  were  made  in  a  cause,  and  that  the  persons  to  whom 
Judge  DwiGHT  is  related  were  parties  to  that  cause.  Both  of  these 
points  are  contested  by  the  appellant.  In  considering  them  we  will 
first  examine  the  case  of  the  order  appointing  a  receiver. 

That  order  was  not  made  in  any  action,  but  upon  an  application 
tb  the  court  pursuant  to  a  special  statute.  The  Dodge  and  Stephen- 
son Manufacturing  Company  was  a  corporation  organized  in  Cayuga 
county  uuder  the  general  manufacturing  law.  By  an  act  passed  in 
1852  (chapter  361  of  the  Laws  of  1852)  in  relation  to  manufacturing 
eorporations  in  Herkimer  county  (and  afterward  by  chapter  179 
of  the  Laws  of  1853  made  applicable  to  like  corporations  in  the 
county  of  Cayuga)  it  is  provided  (§  1)  that  whenever  the  trustees  of 
any  such  company  shall  become  satisfied  that  its  assets  are  insuffici* 
cnt  to  pay  its  debts,  and  that  its  business  cannot  be  carried  on 
without  loss,  they  may  by  resolution  so  declare,  and  thereupon  the 
corporation  shall  become  dissolved  and  all  its  property  and  rights 
in  action,  including  any  liability  of  the  stockholders  for  unpaid 
stock,  or  for  the  debts  of  the  corporation,  shall  thenceforth  be  deemed 
the  property  of  the  creditors,  to  the  extent  of  their  debts,  in  equal 
ratio,  according  to  their  debts  respectively.  By  §  3,  it  is  declared 
that  the  trustees  then  in  ofiice  shall  become  trustees  for  the  creditors 
to  the  extent  of  the  debts,  and  for  the  stockholders  for  any  surplus, 
and  they  are  required  to  close  the  business,  dispose  of  the  property, 
collect  the  debts  due  to  the  corporation  and  pay  those  owing  by  it; 
to  assess  deficiencies,  if  necessary,  upon  the  stockholders,  to  the  ex- 
tent of  their  liability,  or  distribute  any  surplus  among  them.  These 
trustees  are  also  declared  to  be  subject,  as  such  trustees,  to  the  con- 
trol and  direction  of  the  Supreme  Court,  upon  their  own  application, 
•r  that  of  any  creditor,  and  removable  by  the  same  court,  which  ia 
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authorized  to  appoint  a  receiver  in  their  place  upon  proper  cause 
fihown. 

lu  pursuance  of  this  act  the  trustees  of  the  company  in  office  on 
the  3l8t  of  August^  1874,  passed  the  resolutions  required  to  dissolve 
the  corporation,  and  thus  become  trustees  of  its  property  and  rights 
m  action  under  the  act,  and  afterward  proceeded  to  wind  up  its 
affairs. 

In  May,  1876,  they  presented  a  petition  to  the  Supreme  Court 
setting  forth  their  proceedings  as  trustees,  together  with  their 
accounts,  and  praying  that  their  accounts  might  bo  passed,  settled 
and  allowed,  and  that  they  might  be  removed  and  discharged 
from  their  trust,  and  that  a  receiver  might  be  appointed  in 
their  place. 

This  proceeding  appears  to  have  been  wholly  ex  parte,  and  it  is 
stated  in  the  papers  on  which  the  present  motion  was  made,  that 
no  notice  of  the  application  of  the  trustees  was  given  to  any  of  the 
stockholders. 

This  is  the  application  which  was  heard  by  Judge  Dwigut  and 
which  is  alleged  to  be  the  cause  in  which  he  was  disqualified  from 
sitting,  by  reason  of  his  relationship  to  some  of  the  stockholders. 
It  is  true  that  at  the  same  time  a  petition,  on  behalf  of  some 
creditors  of  the  company,  for  the  appointment  of  a  receiver  and  an 
accounting  by  the  trustees,  was  presented  to  the  court,  but  this 
petition  seems  to  have  been  in  aid  of  that  of  the  trustees,  the  same 
counsel  appearing  for  all  the  petitioners,  and  no  notice  having  been 
given  to  any  adverse  party. 

It  is  contended  by  the  appellant  that  this  ex  parte  application  was 
not  a  cause.  We  are  not  inclined  to  give  that  term  a  narrow  con- 
struction in  cases  which  are  within  the  spirit  of  the  statute  now  in 
question,  but  rather  to  hold  that  when  a  judge  is  interested  in  any 
matter  brought  before  him  it  should  be  deemed  a  cause  within  the 
intent  of  that  portion  of  the  statute  which  disqualifies  him  from 
sitting  by  reason  of  his  interest.  But  it  is  difficult  to  apply  to 
such  a  proceeding  the  further  provision,  which  declares  him  in* 
competent  to  sit  in  any  cause  in  which  he  would  be  excluded  from 
being  a  juror  by  reason  of  consanguinity  or  affinity  to  either  of  the 
parties.  This  language  does  not  seem  appropriate  to  such  a  case  as 
the  present,  but  rather  to  a  case  where  there  are  parties  adverse  to 
each  other,  or  at  least  where  some  question  is  to  be  determined  be- 
tween two  or  more  parties.    But  passing  this  question,  it  is  verj 
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certain  that  to  exclude  a  judge  from  sitting  in  any  cause  by  reason 
of  kinship^  such  kinship  must  exist  between  him  and  some  person 
who  is  actually  a  party  to  the  cause.  It  is  not  enough  that  he  is 
related  to  some  person,  not  a  party,  who  is  or  may  be  interested  in 
ity  or  affected  by  his  order.  Interest  on  the  part  of  the  judge  dis- 
qualifies him  from  sitting,  but  interest  on  the  part  of  a  relative  of 
the  judge  does  not  The  statute  very  clearly  expresses  that  such 
relative  must  be  one  of  the  parties  to  the  cause,  to  render  the  judge 
incompetent  The  case  of  an  action  by  or  against  a  corporation  is 
an  apt  illustration.  If  the  judge  is  a  stockholder  of  the  corporation, 
he  cannot  sit,  because  he  is  interested.  That  was  the  case  in  Dimes 
V.  Grand  Junction  Canal,  3  H.  L.  Cas.  759.  But  the  fact  of  a  rela- 
tive of  a  judge  within  the  prohibited  degree  being  a  stockholder  of 
the  corporation,  does  not  disqualify  the  judge,  because  such  stock- 
holder, though  interested,  is  not  a  party.  In  Place  v.  Butternuts 
Manufacturing  Company ,  28  Barb.  503,  a  judgment  of  a  justice  of 
the  peace  against  a  corporation,  affirmed  by  the  county  ccnrt,  was 
reversed  by  the  Supreme  Court  on  the  ground  that  a  brother  of  the 
justice  was  a  stockholder  of  the  company  defendant ;  but  the  judg- 
ment of  the  Supreme  Court  was  in  turn  reversed  by  the  Court  of 
Appeals  in  December,  1863,  and  the  judgment  of  the  county  court 
was  affirmed.  The  case  is  not  reported,  but  the  decision  is  among 
the  list  of  decisions  in  26  How.  Pr.  601,  and  is  referred  to  in 
Moak's  edition  of  Clark's  Chancery,  note,  page  191,  and  the 
cause  of  it^  not  being  reported  is  there  explained.  The  same  point 
was  adjudged  in  Bank  of  Lansingburg  v.  McKiej  7  How.  360.  I  do 
not  understand  it  to  be  now  claimed  that  relationship  to  a  person 
interested  in  the  event  of  a  cause  disqualifies  a  judge  from  sitting, 
if  such  relative  is  not  a  party.  The  only  question  on  which  there 
was  any  conflict  of  authority  was  whether  a  stockholder  is  a  party 
to  an  action  against  the  corporation.  Chancellor  Kent,  after  con- 
ference with  Chief  Justice  Spbnceb,  held  in  Stuart  v.  Mechanics  & 
Famxere^  Bank,  19  Johns.  501,  that  he  was  not,  while  Vioe-Chancel- 
lor  Sandford  held  in  Wash,  Ins.  Co.  v.  Price,  iHopk.  1,  that  be  was. 
This  decision  probably  resulted  from  a  feeling  of  delicacy  on  the 
part  of  the  chancellor,  who  was  called  upon  to  hear  a  cause  agamst 
a  corporation  in  which  he  was  himself  a  stockholder.  The  statute 
then  provided  that  where  the  chancellor  should  be  a  party  to  a  suit 
in  chancery,  the  bill  should  be  filed  before  the  chief  justice  of  the 
State  who  should  proceed  in  the  cause  as  chanoellor.    Chanoellor 
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Kbxt  had  previously  (19  Johns.  501)  held  that  he  was  bound  to  hear 
similar  cause,  on  the  ground  that  he  was  not  a  party,  but  Vice-Ghan- 
cellor  Sandford  declined  to  follow  his  decision.  This  difference 
was  afterward  settled  by  the  provisions  embodied  in  2  Eevised 
Statutes,  page  169,  §  ?  and  page  178,  §  64,  which  furnish  a  sub- 
stitute for  the  action  of  the  chancellor  in  cases  where  he  is  either 
a  party  or  interested.  And  the  question  whether  a  stockholder  is 
a  party  to  a  cause  in  which  the  corporation  is  a  party  was  settled 
by  this  court  in  Place  y.  Butternuts  Manuf.  Co.,  before  referred  to* 
Judgments  and  proceedings  of  our  courts  against  corporations 
would  stand  upon  a  very  precarious  foundation  in  these  days,  if 
they  could  be  overturned  on  discovering  that  some  judge  who  took 
part  in  them  was  related  within  the  ninth  degree  by  blood  or 
marriage  to  some  stockholder  of  the  corporation.  If  such  were 
the  law  it  would  be  extremely  difficult  for  most  of  our  judges  to 
know  whether  they  were  competent  to  sit,  in  cases  in  which  some 
of  our  largo  corporations  are  parties. 

In  the  proceeding  now  under  review,  viz.,  the  application  of  the 
trustees  to  have  their  accounts  passed,  and  for  the  appointment  of 
a  receiver  in  their  place,  it  is  not  in  my  judgment  possible  to  say 
that  the  stockholders  of  the  company  were  parties.  The  statute 
did  not  require  them  to  be  brought  into  court,  and  they  were  not 
in  fact  brought  into  court  in  any  manner,  nor  were  they  named  in 
the  proceeding.  The  trustees  were  the  only  parties  appearing  before 
the  court,  unless  it  be  the  creditors  who  presented  their  auxiliary 
petition.  The  trustees  invoked  the  action  of  the  court  in  pursu- 
ance of  the  act  of  1852,  chapter  361,  section  3,  before  referred  to> 
which  declared  them  to  be  subject  to  the  control  and  direction  of 
the  Supreme  Court,  on  their  own  application  or  that  of  any  cred- 
itor, and  empowered  that  court  to  appoint  a  receiver  in  their  place 
on  proper  cause  shown.  The  law  did  not  require  that  the  stock- 
holders be  parties  to  the  proceeding.  It  is  true,  the  stockholders 
had  an  interest  in  the  matter,  by  reason  of  the  possibility  of  a 
surplus,  and  also  because  the  receiver  to  be  appointed  would  have 
the  power  to  assess  and  sue  them  if  they  were  liable  on  their  stock, 
but  as  has  already  been  shown,  interest  on  the  part  of  a  relative  of 
the  judge  does  not  disqualify  him  from  sitting ;  the  relative  must 
be  actually  a  party  to  the  cause.  It  would  be  almost  impossible  to 
carry  on  the  administration  of  justice  under  any  different  rule. 
The  judge  may  be  presumed  to  know  whether  he  is  himself  m* 
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terested  in  a  cause  bronght  before  him,  and  he  can  ascertain  from 
the  papers  who  are  the  parties  to  it,  and  presumably  may  know 
whether  any  of  them  are  related  to  him  by  blood  or  marrii^e  within 
the  ninth  degree ;  but  how  can  he  possibly  know  what  persons,  not 
named,  may  be  interested  in  the  subject,  or  whether  any  such  per- 
sons are  related  to  him  ?  The  law  is  not  so  unreasonable  as  to  make 
the  Talidity  of  his  action  depend  upon  such  a  question.  It  care- 
fully guards  not  only  against  actual  abuses,  but  even  against  the 
appearance  of  evil,  from  which  doubt  can  justly  be  cast  upon  the 
impartiality  of  judges,  or  respect  for  their  decisions  may  be  impaired; 
but  enactments  intended  for  this  purpose  should  not  be  extended 
beyond  their  letter  and  spirit,  so  as  to  be  perverted  into  snares  for 
litigants,  and  to  cast  uncertainty  upon  all  rights  acquired  under 
judicial  proceedings.  If  the  decision  which  we  are  called  upon  to 
review  here  is  sound,  there  can  hardly  be  a  title  acquired  under  a 
receiver  of  a  dissolved  or  insolvent  corporation,  which  cannot  be 
overthrown  by  showing  that  among  the  stockholders,  unnamed  in 
the  proceedings,  was  some  distant  relative  of  the  judge  who  ap- 
pointed the  receiver,  or  under  whose  orders  the  receiver  has  acted. 
The  consequences  which  would  flow  from  such  a  doctrine  are  too 
obvious  to  need  illustration,  and  too  serious  to  render  tlie  doctrine 
tolerable. 

We  think  it  clear  that  the  stockholders  who  were  related  to  Judge 
DwiGHT  were  not  parties  to  the  proceeding  in  which  the  receiver 
was  appointed  and  that  his  order  therein  was  valid  and  effectual. 

The  validity  of  the  assessment  is  equally  evident.  In  the  first 
place  no  order  was  necessary  to  authorize  the  receiver  to  assess.  The 
act  confers  directly  upon  the  trustees  power  to  assess  deficiencies, 
if  necessary,  upon  the  stockholders,  to  the  extent  of  their  liability, 
and  it  requires  no  previous  application  to  the  court.  The  trustees 
are  sabject  to  the  control  and  direction  of  the  court,  and  they  are 
authorized  to  apply  to  it  for  instructions,  but  they  are  not  required 
to  obtain  its  leave  to  do  the  numerous  acts  which  they  are  empow- 
ered by  the  statute  to  perform.  The  receiver  succeeded  to  the 
powers  of  the  trustees,  and  although  out  of  abundant  caution  he 
applied  for  directions  to  make  the  assessment,  yet  even  if  he  failed 
to  obtain  a  valid  order  for  that  purpose,  he  was  not  thereby  deprived 
of  the  power  to  assess,  vested  m  him  by  the  statute,  so  long  as  no 
valid  order  was  made  restraining  him  from  the  exercise  of  that 
power.    But  we  do  not  rest  our  decision  upon  that  ground  alone. 
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The  order  for  the  assessment  was  an  ex  parte  order,  made  on  the 
petition  of  the  receiver  for  directions,  and  the  moving  papers  in  this 
case  state  that  no  notice  of  this  application  was  given  to  any  stock- 
holder. It  is  difficult  to  see  how  on  such  an  application  any  person 
other  than  the  receiver  can  be  deemed  a  party  within  the  statute. 
There  would  be  equal  reason  for  holding  that  on  an  ex  parte  appli« 
cation  of  a  receiver  to  the  court  for  directions,  as  to  bringing  actions 
to  collect  the  debts  due  to  an  insolvent  corporation,  the  debtors 
were  parties,  and  that  if  the  judge  happened  to  be  related  to  any 
debtor  to  the  corporation,  though  not  even  named  in  the  proceed- 
ing, his  order  was  void. 

I  have  examined  every  case  cited  on  the  brief  of  the  learned  coun- 
sel for  the  respondent  bearing  upon  the  question  and  have  not 
found  one  which  holds  that  the  relationship  of  the  judge  to  a  per- 
son not  an  actual  party  to  the  proceedings,  though  interested 
therein,  is  a  ground  of  disqualification  of  the  judge,  unless  Foot  v. 
Morgan^  1  Hill,  654,  should  be  regarded  as  sustaining  that  view. 
All  but  two  of  the  cases  cited  were  regular  actions  in  which  the 
judge  was  related  to  a  party  plaintiff  or  defendant  Those  two  are 
Baldwin  v.  McArthur,  17  Barb.  415,  and  Rivenhurgh  v.  Henness^ 
4  Lans.  208.  In  the  first,  which  was  a  proceeding  in  a  case  of  pauper- 
ism, the  overseer  making  the  application  was  a  member,  and  a 
necessary  constituent  part,  of  the  court  to  which  it  was  made;  he 
was  therefore  both  party  and  judge  ;  and  in  the  second,  a  bastardy 
case,  the  complainant  (likewise  an  overseer)  was  a  relative  of  the 
magistrate  before  whom  the  proceedings  were  instituted.  He  was 
clearly  a  party  on  the  record.  In  Foot  v.  MorgaUy  1  Hill,  654, 
referred  to  above,  Morgan  had  prosecuted  an  action  for  his  own 
benefit  in  the  name  of  a  merely  nominal  plaintiff,  before  a  justice 
of  the  peace  to  whom  he  was  related,  and  had  obtained  judgment 
thereon  against  Foot.  He  afterward  moved  to  set  off  that  judgment 
against  a  judgment  which  Foot  had  obtained  against  him  m  the 
Supreme  Court,  and  it  was  held  that  the  statute  applied  to  such  a 
case  and  rendered  the  justice's  judgment  void.  That  is  the  only 
case  cited  in  support  of  the  proposition  that  relationship  to  any 
person  other  than  a  party  to  the  record  disqualifies  the  judge.  But 
it  is  very  far  from  controlling  the  present  case.  It  was  mainly  upon 
the  authority  of  that  case  that  the  decision  of  the  Supreme  Court 
in  Place  v.  Butternuts  Manufacturing  Company,  28  Barb.  503, 
rested. 
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It  is  worthy  of  observation  that  at  common  law  judges  were  not 
subject  to  the  same  disqualifications  as  jurors,  and  there  are  at  the 
present  time  many  grounds  of  challenge  to  a  juror  which  are  not 
applicable  to  judges.  At  common  law  the  only  ground  upon 
which  a  judge  could  be  excluded  from  acting  was  interest  in  the 
cause.  This  disability  was  founded  upon  the  maxim  that  no  man 
can  be  judge  in  his  own  cause.  Consanguinity  to  either  of  the 
parties,  though  good  cause  of  challenge  to  a  juror,  did  not  dis- 
qualify a  judge,  for  favor  would  not  be  presumed  in  a  judge. 
Brooke  and  Earl  of  Rivers^  Hardres,  503  ;  Bonv.  Law  Diet., 
title  Incompetency.  Although  judges  have  voluntarily  withdrawn 
from  the  bench  by  reason  of  consanguinity  to  parties,  3  Cow.  724, 
and  the  judgments  of  inferior  magistrates  have  been  closely  scruti- 
nized where  the  relationship  was  near,  it  was  not  held  in  this  State, 
before  the  statute,  that  such  relationship  rendered  those  judgments 
void.  Eggleston  v.  Smihyy  17  Johns.  133  ;  Pierce  v.  Sheldon^  IS 
id.  191. 

The  absolute  disability  within  the  prescribed  degrees  depends 
wholly  upon  the  statute,  and  consequently  cannot  be  extended  be- 
yond its  terms.     12  Conn.  88. 

Ko  doubt  many  cases  may  be  supposed  in  which  the  interest  of  a 
relative  of  tho  judge  in  a  controversy,  to  which  he  is  not  a  party, 
would  fall  within  the  mischiefs  intended  to  be  guarded  against  by 
tho  statute.  But  it  has  been  found  necessary  for  obvious  reasons 
to  place  limits  upon  tho  absolute  disqualifications  imposed  upon 
judges.  The  question  which  wc  now  have  to  determine  is  not 
what  circumstances  would  render  it  improper  or  indecorous  for  a 
judge  to  sit,  but  in  what  cases  is  he  legally  disqualified,  so  as  to  in- 
validate his  judicial  acts.  All  others  must  necessarily  be  left  to 
the  sense  of  propriety  of  the  judge  himself,  and  as  a  general  rule 
that  is  a  quite  sufficient  protection.  In  the  present  case  there  was 
nothing  to  indicate  the  slightest  impropriety  in  the  judge's  sitting. 
In  so  far  as  his  action  afl!ected  the  interests  of  the  stockholders,  it 
was  adverse  to  them,  and  it  did  not  appear  until  after  he  had  acted 
that  ho  was  related  to  any  of  them.  The  objection  to  his  sitting, 
even  if  they  had  been  actually  parties,  would  have  been  of  the  most 
technical  character,  supported  only  by  positive  law,  and  not  by  any 
considerations.of  propriety  or  justice. 

Having  come  to  the  conclusion  that  Judge  Dwiqht  was  not  dis- 
qualified from  making  the  order  in  question,  it  is  unnecessary  to 
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oonsider  what  the  consequences  would  have  been  had  wo  arrived  at 
a  different  result. 

The  order  of  the  General  Term  should  be  reversed,  and  that  of 
the  Special  Term  afi&rmed,  with  costs. 

Ordered  accordingly. 

All  concur,  except  D  infobth,  J.,  who  was  of  counsel  and  took 
no  part 
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Oriminal  law — larceny  ~^  faUe  pretentet. 

Defendant,  bj  false  repreeentationa  and  with  a  design  to  cheat  the  oomplainani 
out  of  goods,  induced  him  to  ship  goods  to  him,  with  the  indicia  of  owner- 
ship, on  the  agreement  tliat  the  defendant  was  to  advance  the  freight,  sell 
the  goods,  and  account  for  tlie  proceeds  less  the  freight.  The  defendant 
sold  the  goods  and  converted  the  proceeds.  EM,  not  larcenj,  but  false 
pretenses. 

nONVIGTION  of  larceny.    The  opinion  states  the  case. 

Ira  Shafery  for  plaintiff  in  error. 

Benjamin  AT.  Phelps^  for  defendant  in  error.  Upon  the  facts 
proved  the  prisoner  was  guilty  of  larceny.  Hilderband  v.  People^ 
1  Hun,  19 ;  Weyman  v.  People,  4  id.  51 1 ;  Loomie  v.  People,  67  N. 
Y.  322 ;  Smith  v.  People^  53  id.  Ill  ;  8.  c,  13  Am.  Rep.  474  ;  Ross 
V.  People,  6  Hill,  294 ;  Mowrey  v.  Walsh,  8  Cow.  238  ;  People  v. 
McDonald,  iA'S.  Y.  61. 

Dakfobth,  J.  The  plaintiff  in  error  was  indicted  for  the  larceny 
of  501  sacks  of  malt,  the  property  of  John  Schelly  ;  he  was  tried 
and  convicted  at  a  court  of  General  Sessions,  in  and  for  the  city  of 
New  York.  No  evidence  was  introduced  in  his  behalf,  and  at  the 
close  of  the  case  on  the  part  of  the  People,  his  counsel  asked  the 
court  to  direct  an  acquittal  upon  the  ground,  among  others,  that 
npon  the  evidence  the  prisoner  was  not  guilty  of  the  offense  charged. 


590  NEW  YORK, 


Zink  V.  People. 


The  court  refused  to  do  so,  and  the  prisoner's  counsel  excepted. 
The  court  then  submitted  the  case  to  the  jury,  saying  :  *'  If  you 
belieTc  that  the  prisoner  previous  to  the  shipment  of  the  malt 
formed  the  design  to  obtain  from  Schelly  the  property  in  question 
and  to  defraud  him  of  the  same,  and  in  furtherance  of  that  design 
knowingly  and  falsely  represented  to  Schelly  that  there  was  a  de- 
mand in  New  York  city  for  malt  at  11.60  and  11.65  jter  bushel,  and 
Schelly  relying  thereon  forwarded  the  property  to  the  prisoner  for 
the  purpose,  and  with  the  understanding  that  the  prisoner  should 
sell  and  dispose  of  it  for  Schelly's  account  and  benefit  for  cash  or 
good  notes  at  and  for  the  price  of  not  less  than  11.60,  or  I1.G5,  a 
bushel,  and  that  the  prisoner,  in  pursuance  of  his  design,  received 
said  property,  and  appropriated  and  converted  it  to  his  own  use, 
with  intent  to  cheat  and  defraud  Schelly  thereof,  and  not  to  ac- 
count to  him  therefor,  then  ho  is  guilty  of  larceny,  without  regard 
to  whether  he  afterward  sold  the  goods  or  not" 

The  prisoner's  counsel  excepted  to  this  instruction,  and  asked  the 
court  to  charge  the  jury:  '*  that  if  they  find  from  the  evidence  that 
Schelly  sent  the  property  to  Zink,  intending  Zink  to  sell  the  same^ 
and  to  convey  a  title  to  the  purchaser,  they  must  acquit,  even 
though  Zink  intended  not  to  account  for  the  proceeds,  but  to  con- 
vert them  to  his  own  use.  Also,  if  they  find  from  the  evidence 
that  Schelly  gave  credit  to  Zink  for  the  property  described  in  the 
indictment  in  consequence  of  Zink*s  representations  to  him  they 
must  acquit,  even  though  they  should  find  that  the  representations 
were  false  to  his  knowledge,  and  that  he  made  them  with  a  precon- 
ceived design  not  to  pay  for  the  malt." 

The  precise  meaning  of  this  request  is  apparent  when  read  iu 
connection  with  the  motion  for  an  acquittal,  one  ground  of  which  was 
*^that  Schelly  gave  credit  to  Zink  to  the  extent  of  trusting  him  to 
sell  the  malt  and  account  for  the  proceeds."  Also,  "  if  Schi-lly 
shipped  the  goods  to  Zink,  and  intended  Zink  should  sell  them, 
oecause  of  Zmk's  false  and  fraudulent  representations,  and  but  for 
such  representations  he  would  not  have  shipped  the  goods,  they 
must  acquit."  Also,  "\l  Schelly  was  induced  to  send  the  malt  to 
Zmk  With  the  understanding  between  them  that  Zink  should  sell 
the  same  and  account  to  Schelly  for  the  proceeds,  they  must  acquit, 
even  though  they  should  also  find  that  Zink,  when  he  received  and 
sold  the  malt,  did  not  intend  to  account  for  the  proceeds,  but  in- 
tended to  convert}  and  did  convert  the  proceeds  to  his  own  nae.* 
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Also,  "  that  if  Schelly  was  indaced  to  send  the  malt  to  Zink,  in 
consequence  of  his  fraud,  and  the  latter  never  intended  to  pay  for 
the  same,  or  to  account  for  the  proceeds  of  the  same,  yet  if  Schelly's 
intention  in  sending  the  malt  was  to  have  Zink  sell  and  deliver  the 
same  to  a  purchaser,  and  to  account  to  Schelly  for  the  proceeds, 
they  must  acquit." 

The  court  refused  to  charge  as  requested,  and  to  each  refusal 
defendant's  counsel  excepted.  The  court  did  charge  however  that 
if  Schelly  sold  and  delivered  the  property  to  Zink,  they  must  acquit, 
although  he  was  induced  to  make  such  sale  and  delivery  by  tho 
fraud  of  Zink,  and  although  Zink  never  intended  to  pay  for  them. 

The  evidence  disclosed  the  following  facts  :  Schelly  was  a  maltster 
residing  in  Hamilton,  Ohio,  from  which  place  he  visited  New  York 
city  in  August,  1874,  and  then  on  the  recommendation  of  one  Vobel, 
a  man  in  the  employ  of  Schelly,  he  sought  out  Zink,  and  told  liim 
that  he  had  come  to  New  York  to  sell  malt,  and  wanted  his  assist- 
ance. They  went  together  to  several  breweries  but  found  no  cus- 
tomers. One  Ehret,  however,  said  he  would  perhaps  buy  some,  the 
then  next  fall.  Nothing  further  occurred  at  that  time  between 
Zink  and  Schelly,  and  tho  latter  went  home.  In  December,  1874, 
with  no  communication  in  the  meantime  from  Zink  or  Ehret, 
Schelly  sent  to  Ehret  two  car  loads  of  malt.  Ehret  refused  to 
receive  them.  He  informed  Schelly  by  letter  that  he  "  had  a  big 
supply  of  malt,  and  could  not  take  it."  On  the  28th  of  December 
Zink  wrote  to  Schelly,  "  when  you  were  here  to  see  me,  yon  wanted 
to  sell  some  barley  malt  and  iiour.  I  now  have  a  good  chance  to 
sell  some  for  you.  Let  me  know  the  price  as  soon  as  you  can,  and 
your  terms." 

It  should  be  noticed  that  up  to  this  time  there  is  no  solicitation 
by  Zink,  nor  request  for  any  consignment,  and  an  inquiry  now  sim- 
ply for  price  and  terms.  Schelly  replied  by  letter  "  prices  are  to-day 
•1.65  for  Canada  malt ;  11.60  for  Ohio,  delivered  in  New  York  ; " 
informed  him  of  the  shipment  to  Ehret,  and  that  he  declined  taking 
it,  "  therefore  I  request  you  to  go  to  Ehret  in  case  he  refuses  to  take 
the  malt,  then  try  to  sell  it  somewhere  else,"  at  the  prices  stated  m 
the  letter.  **  Let  them  give  the  bill  of  lading  to  you  at  once."  Ila 
also  sends  him  samples  by  mail,  and  prices  from  the  newspapers. 
On  the  8th  of  January,  Zink  telegraphed,  *'  malt  received.  Good. 
Send  me  two  car  loads  of  Canada  malt,  one  of  Ohio  malt.  I  will 
flee  you  as  soon  as  this  order  is  received. 
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On  tho  12th  of  February,  Ziuk  sent  statement  showing  sale  of 
malt  at  tl.65  and  tl.60,  and  inclosed  Diehl's  note  for  ti,983.62,  at 
sixty  days,  for  net  proceeds  payable  to  order  of  Zink,  and  indorsed 
by  him. 

On  the  18th  Zink  telegraphs  again,  **  two  car  loads  of  malt  re- 
ceived. Send  three  of  same  kind  as  soon  as  possible.  Letter 
follows.*'  On  the  22d  of  February,  he  wrote,  "  I  will  bo  up  and  see 
you  about  the  17th  of  March,  and  bring  the  money  for  the  two  car 
loads,  also  money,  or  good  paper  for  the  three  cars  that  are  now 
coming,"  and  wants  three  cars  more,  saying  *^  I  have  the  order  for 
three." 

In  January  Zink  went  to  Hamilton.  Schelly  told  him  ''he  had 
no  right  to  sell  that  malt  on  credit,  he'ought  to  sell  it  to  brewers 
and  good  men ;  he,  Zink,  said  the  note  of  Diehl  was  good  as  gold, 
he  owns  a  large  property  on  One  Hundred  and  Thirty-fourth  street 
and  Third  avenue,  keeps  a  large  store  there,"  and  made  other  rep- 
resentations as  to  Diehl's  business  ability.  He  wanted  more  malt, 
and  Schelly  not  having  sacks  enough,  Zink  telegraphed  Diehl  for 
SOO  ;  he  sent  Schelly  1200.  ''  These  wero  filled  and  sent  to  Zink ; 
he  said  he  would  come  next  week,  and  pay  the  money."  Zink  did 
return  to  Hamilton,  but  without  money,  carrying  two  more  notes 
which  he  gave  Schelly,  and  Schelly  received,  Zink  saying  they 
would  be  paid  at  maturity.  These  were  payable  to  Zink's  order, 
and  by  him  indorsed,  duo  in  two  months. 

In  all  thirteen  car  loads  were  sent  The  last  on  the  let  of 
March,  1876. 

Schelly  says  ''  Zink  promised  to  sell  the  malt  to  good  men  and 
get  cash  or  notes.  I  expected  him  to  do  so."  All  the  malt  was 
billed  to  Zink  in  this  form,  '*  Peter  Zink,  Melrose,  N.  Y.  Bought 
of  John  Schelly,"  etc.,  describing  tho  goods,  except  the  first  two 
car  loads,  which  in  like  form  were  billed  to  Ehret.  Bills  of  lading 
were  also  taken  by  Schelly  from  the  railroad  company  for  the  seve- 
ral car  loads  ''  to  be  delivered  to  Peter  Zink  or  assigns,  he  or  they 
paying  freight  on  tho  same  at  the  customary  rates,  thirty-three 
cents  per  hundred.  Schelly  says  '^he  expected  Zink  to  sell  the 
tnalt,  and  account  to  him  for  the  price,  less  tho  freight," 

''  Q.  Except  the  freight,  you  expected  Zmk  after  selling  the 
malt  to  return  yon  that  amount? 

A«  YeSt  sir. 
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Q.  You  expected  him  to  sell  the  malt,  and  return  you  the 
amount  less  the  freight? 

A.  Yes,  sir. 

Q.  You  expected  him  to  sell  the  goods  in  order  that  he  should 
get  the  money  ? 

A.  Yes,  sir. 

Q.  You  meant  he  should  do  that  P 

A.  Yes,  sir. 

Schuster,  a  butcher  and  drover,  not  acquainted  with  the  malt 
business,  was  introduced  to  Zink  in  January,  and  then  at  Zink's 
request,  commenced  making  advances  on  account  of  the  malt,  and 
8old  the  first  two  car  loads  on  commission  for  Zink,  and  the  rest  he 
bought  himself  at  prices  varying  from  $1.15  to  11.30.  Schuster 
employed  brokers,  and  the  malt  was  sold  in  the  open  market  It 
was  shown  that  the  price  of  malt  for  cash,  between  January  and 
March  was  at  no  time  up  to  tl.60,  ^-but  on  credit  was  most  of  the 
time  at  11.60.''  Sometimes  fully  up  to  11.56.  It  is  the  law  of  this 
case  as  given  to  the  jury,  and  it  is  now  conceded  by  the  learned 
counsel  for  the  defendant  in  error,  that  if  under  the  circumstances 
in  evidence  Schelly  had  parted  with  the  title  to  Zink,  the  latter 
could  not  have  been  guilty  of  larceny.  We  think  the  court  should 
have  gone  farther,  and  charged,  that  if  Schelly  authorized  Zink  to 
sell  the  property  to  others,  he  could  not  be  convicted  of  that  crime. 
He  did  invest  him  with  a  paper  title,  and  so  enabled  him  to  con^r 
a  title  upon  a  purchaser,  good  not  only  against  third  persons,  but 
good  against  Schelly  himself.  And  it  was  obviously  Schelly's  inten- 
tion that  Zink  should  confer  such  a  title,  without  consultation  with 
him.  The  purchaser  might  lawfully  buy  the  property  of  Zink,  be- 
lieving it  to  be  his  property,  and  that  belief  induced  and  warranted 
by  the  written  evidence  of  title  which  Schelly  had  himself  prepared, 
and  in  regard  to  the  form  of  which  Zink  was  in  no  wise  privy.  Zink 
did  not  ask  Schelly  to  invest  him  with  the  title ;  that  was  Schelly's 
own  voluntary  act.  By  the  bills  of  sale,  Zink  is  represen  ted  as  the  pur- 
ch.«ser.  By  the  bills  of  lading  the  property  was  deliverable  to  Zmk, 
or  his  assigns.  Schelly  parted  voluntarily  with  the  actual  possession 
of  the  property,  and  by  vesting  the  title  in  Zink,  although  for  the 
purpose  of  a  sale,  parted  with  the  constructive  possession  of  it. 
Nay,  if  Zink  had  himself  sent  him  the  money  at  the  price  named 
less  the  freight  the  title  of  Zink  would  have  been  perfect  in  substance 
as  well  as  form.    The  evidence  would  have  warranted  the  jury  in 
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finding  that  Schelly  intended  to  part  absolutely  with  the  ownership, 
possession  and  control  of  the  property,  and  it  cannot  be  doubted 
that  with  that  finding  the  crime  of  Zink  would  have  been  the  cnme 
of  false  pretenses.  There  is  still  in  this  State  the  crime  of  larceny^ 
and  the  crime  of  obtaining  property  under  false  pretenses,  with 
different  definitions  by  statute,  and  subjecting  the  offender  to  differ- 
ent punishments ;  the  one  a  misdemeanor,  the  other  a  felony.  All 
distinction  between  them  has  been  abolished  in  some  of  the  States 
of  the  Union,  but  until  the  legislature  interferes,  the  courts  of  this 
State  have  no  right  or  power  to  disregard  that  distinction,  howeTer 
technical  it  may  seem.  This  distinction  as  we  understand  it  is  this: 
In  larceny,  the  owner  of  the  thing  stolen  has  no  intention  to  part 
with  his  property  therein ;  in  false  pretenses,  the  owner  does  intend 
to  part  with  his  property  in  the  thing,  but  this  intention  is  the  re- 
sult of  fraudulent  contrivances.  And  one  test  we  conceive  to  be 
this  :  Gould  the  offender  confer  a  good  title  upon  another  by  the 
sale  and  delivery  of  the  thing  ?  (I  do  not  mean  to  apply  this  test 
to  the  case  of  money),  but  goods  and  chattels.  If  obtained  by  lar- 
ceny it  is  clear  he  could  not  Bassett  v.  Spofford^  45  N.  Y.  388 ;  s. 
c,  6  Am.  Bep.  101.  If  obtained  by  fraud  it  is  equally  clepr  that 
he  could,  for  in  that  case  the  property  passes  in  the  subject-matter. 
In  the  former  case  it  does  not. 

Trespass  will  not  lie  for  goods  obtained  by  fraud,  because  fraud 
does  transfer  the  property.  Benj.  on  Sales,  353 ;  Root  v.  French^ 
13  Wend.  570. 

In  the  case  before  us,  the  jury  if  charged  as  requested  might  have 
found  upon  the  evidence  that  the  prosecutor  did  intrust  Zink  not 
only  with  the  possession  of  the  malt,  but  the  indicia  of  property  in 
it,  on  the  faith  of  his  promise  to  account  to  him  for  the  proceeds 
of  the  sale,  when  made.  And  more  than  this  the  very  language  of 
the  bill  of  lading,  chosen  by  Schelly,  imposed  upon  Zink  when  he 
received  the  malt,  the  obligation  to  pay  freight  upon  it,  and  with- 
out that  payment  ho  could  not  have  received  the  property  from  the 
carrier.  He  fulfilled  that  obligation,  and  thus  by  the  voluntary  act 
of  Schelly  acquired  not  only  the  absolute  and  unconditional  posses- 
sion of  the  malt,  but  a  special  property  in  it  to  the  extent  of  freight 
paid,  and  the  indicia  of  perfect  ownership.  Under  such  circum- 
stances there  can  be  no  larceny.  In  WiUon  v.  Statey  1  Port 
(Ala.)  118,  it  is  laid  down  as  the  law  '^  that  an  indictment  for  lar- 
ceny will  not  lie  if  it  appear  that  the  articles  alleged  to  be  stolen 
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lave  \  9n  transferred  so  us  to  create  any  right  or  propeu-ty,  or  by 
Any  CO,  uderation,  express  or  implied,  or  agreement."  That  was 
jhis  C4Bh^  By  the  bill  of  sale  and  the  bill  of  lading,  an  apparently 
perfect  Kitle  was  given  to  Zink,  and  even  as  between  him  and 
Schelly,  a  special  property  or  lien  npon  the  malt  to  the  extent  ci 
his  advances,  and  a  trnst  as  to  the  whole  was  created,  or  credit 
given.  From  the  moment  the  malt  was  shipped  by  Schelly  in  the 
name  of  Zink,  the  bill  of  lading  taken  in  his  name  and  sent  to  him 
by  Schelly,  Zink  became  the  pledgee  and  special  owner  of  the  malt, 
and  in  the  possession  of  it;  for  the  possession  of  the  carrier  was  his 
possession,  as  special  ownei  and  holder  of  the  bill  of  lading.  Schelly 
remained  the  general  owner,  but  he  did  not  have  the  possession  or 
the  right  to  the  possession,  or  to  dispose  of  or  control  the  malt. 
Any  possession  which  he  might  obtain,  or  dominion  he  might  exer» 
cise  over  the  malt  without  the  assent  of  Zink,  wonld  have  been 
tortious,  and  he  could  transfer  no  title  to  another.  This  relation 
of  Zink  and  Schelly  toward  the  property  results  from  the  applica- 
tion of  elementary  principles,  but  they  were  reiterated  and  enforced 
by  this  court  in  the  case  of  the  Mamie  Bank  v.  Fiske,  71 N.  Y.  353. 

I  regard  the  principle,  upon  which  that  case  was  put,  decisive  of 
the  one  before  us.  Schelly  had  divested  himself  of  even  the 
apparent  title  or  authority  to  dispose  of  the  malt  He  had 
placed  it  in  Zink,  and  upon  a  sufficient  consideration,  in  the 
payment  of  freight,  made  him  its  special  owner.  That  this  rela- 
tion was  induced  by  fraud  does  not  alter  the  force  of  the  posi- 
tion. For  our  inquiry  is  whether  the  malt  was  obtained  tortiously, 
or  by  the  consent  of  the  owner.  Whether  the  taking  was  larcenous, 
or  whether  Schelly  parted  with  the  possession  and  with  the  prop- 
erty. If  the  latter,  then  although  the  transaction  was  voidable,  it 
was  not  void,  and  until  affirmed  by  Schelly  it  was  effectual  to  con- 
vey the  title.  "If,"  says  Parke,  B.,  "a  person  through  the 
fraudulent  representations  of  another  delivers  to  him  a  chattel, 
intending  to  pass  the  property  in  it,  the  latter  cannot  be  indicted 
for  larceny,  but  only  for  obtaining  the  chattel  under  false  pro- 
tenses."  Powell  V.  Heylandy  6  Ex.  70 ;  Rex  v.  Adafns,  Russ.  & 
Ryan's  C.  C.  225  ;  Regma  v.  Thompson,  Leigh  &  Case's  C.  C.  233  ; 
Begina  v.  Cook,  L.  R.,  1  C.  C.  295. 

The  contention  in  behalf  of  the  defendant  in  error  is,  and  such 
was  the  opinion  of  the  court  below,  that  nothing  was  given  to  the 
prisoner  but  the  custody  of  the  property  for  the  accomplishment  of 
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a  particular  object;  that  he  acquired  no  title  to  or  right  to  with- 
hold it  from  the  consignor ;  that  the  latter  continued  to  be  its  owner, 
and  could  at  any  time,  while  the  prisoner  retained  possession,  have 
recovered  it  from  him,  and  countermanded  his  authority  over  it ; 
and  in  this  is  error,  for  Schelly  gave  Zink  power  to  confer  upon  a  pur- 
chaser a  good  title  to  the  property,  and  as  wo  have  seen,  Zink  could 
hold  it  even  as  against  Schelly  until  repaid  his  advances.  The  bill 
•f  lading  passed  the  legal  title  to  the  malt,  and  the  circumstance 
that  Zink  was  to  account  to  Schelly  afterward  does  not  alter  the 
case.  In  Lickbarroto  v.  Mason,  G  East,  ^2,  it  is  said,  that  ''a 
factor  who  has  a  legal  property  in  goods  can  never  have  that  prop- 
erty taken  from  him  till  he  is  paid  the  uttermost  farthing  that  is 
due  to  him/'  It  is  said  Zink  was  to  pay  over  the  proceeds  to 
Schelly  ;  this  is  not  quite  accurate.  When  the  goods  were  sold  he 
was  to  repay  himself  for  freight  advanced  in  the  first  place,  then  to 
account  to  Schelly  for  the  residue.  Again,  one  who  has  advanced, 
or  is  under  an  agreement  to  advance  on  account  of  property  con- 
iigned  to  him,  cannot  be  considered  a  mere  servant,  or  mere  agents 
so  that  his  possession  shall  be  the  possession  of  the  general 
owner. 

It  may  be  granted  that  Schelly  could,  if  defrauded,  disaffirm  all 
that  he  had  done,  if  he  acted  before  a  bona  fide  purchaser  from 
Zink  obtained  the  property ;  that  he  could  not  do  this  afterward 
•hows  that  there  was  no  larceny,  for  if  stolen,  Zink  could  give  no 
title.  But  until  disaffirmed  the  title  and  the  property  passed. 
There  is  another  test  which  if  applied  will  enable  us  to  solve  the 
question.  Assume  that  no  fraud  was  practiced,  and  that  the  goods 
reached  Zink.  After  this  Schelly  changes  his  mind,  and  will  have 
the  goods  sent  to  another  market.  He  could  not  have  that  done 
until  Zink  had  been  repaid  his  advance  for  freight  Schelly  must 
then  have  parted  with  the  property,  or  an  interest  in  the  property, 
to  Zink,  else  he  could  take  it  at  his  pleasure. 

It  seems  to  me  that  the  decision  of  this  court  in  the  case  of 
Baasett  v.  Spofford,  45  N.  Y,  388 ;  s.  c,  6  Am.  Bep.  101,  recog- 
nizes the  difference  which  we  have  suggested  between  false  pre- 
tense and  larceny,  and  unless  overruled  by  subsequent  decisions, 
controls  the  case  at  bar,  and  if  followed,  must  lead  to  a  reversal  of 
this  conviction.  Allen,  J.,  with  the  concurrence  of  all  the  mem- 
bers of  the  court,  save  Grover,  J.,  not  voting,  p.  391,  adopts  from 
Leach  the  definition  of  larceny, ''as  the  felonious  taking  of  the 
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property  of  another  without  his  consent  and  against  his  will  with 
intent  to  convert  it  to  the  use  of  the  taker,^^  ♦  ♦  »  ^jr^^  ^^y^ 
''the  fraudulent  and  wrongful  taking  being  proved,  with  the 
felonious  intent,  the  ammo  furandi,  the  only  question  remaining 
in  any  case,  is  whether  the  taking  was  with  the  consent  of  the 
owner,  for  if  so,  although  the  consent  was  obtained  by  gross  fraud, 
there  is  no  larceny.  But  the  consent  must  be  to  part  with  the 
property,  and  not  tho  naked  possession,  for  a  special  purpose ; " 
again,  "if  the  owner  intends  to  part  with  the  property,  and  de- 
livers the  possession,  there  can  be  no  larceny,  although  fraudulent 
means  have  been  used  to  induce  him  to  part  with  the  goods.''  Now 
apply  this  doctrino  to  the  facts  in  this  case. 

1st.  It  is  clear  that  Schelly  did  consent  to  the  taking  by  Zink  ; 
he  himself  devised  the  mode  of  doing  it.  He  procured  the  bills  of 
lading  without  request  from  Zink,  dictated  their  terms,  prescribed 
the  condition  of  delivery  to  him,  "  he  paying  freight,''  removed  tho 
malt  from  his  warehouse  to  the  cars,  directed  the  carrier  to  deliver 
to  Zink,  and  entered  into  written  contract  with  the  carrier  requir- 
ing it.    lie  parted  wi^h  possession. 

M.  Thus  not  only  tho  charge  or  custody  of  the  malt  came  to 
Zink,  but  the  legal  possession.  His  possession  was  not  the  posses- 
sion of  Schelly.  It  was  not  a  naked  possession.  The  malt  was  in 
his  hands  for  sale,  not  as  a  servant  or  care-taker,  but  as  one  to  whom 
it  was  intrusted  to  sell,  not  to  a  particular  person,  but  to  any  one. 
He  had  dominion  over  it ;  as  to  all  the  world,  except  Schelly,  as 
owner,  and  as  to  him  as  consignee  and  as  one  having  a  lien  for 
freight  He  had  not  the  bare  custody  of  the  malt  to  keep,  or  hand 
over  to  a  particular  person,  but  was  intrusted  with  the  property, 
and  tho  indicia  of  ownership,  and  this  implies  an  intention  on  tho 
part  of  the  owner  to  do  something  more  than  give  the  custody  of 
the  property  to  him,  or  to  make  him  a  mere  conduit  for  its  trans- 
mission. It  means  confidence  reposed,  and  credit  given  to  him, 
not  merely  as  a  custodian,  but  in  reliance  upon  his  judgment  and 
discretion  in  disposing  of  the  malt  Schelly  intended  Zink  should 
sell  the  malt;  he  never  expected  it  to  be  returned  to  him,  and  it 
made  no  difference  to  whom  Zmk  sold  it 

dd.  It  follows  that  Schelly  also  intended  to  part  with  the  prop- 
erty as  well  as  the  possession.  This  is  indicated  by  the  bill  of  sale, 
which  in  terms  vests  the  title  in  Zink,  subject  undoubtedly  to  be 
avoided  by  Schelly  for  fraud  at  any  time  before  Zmk  had  disposed 
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of  it  to  a  bona  fide  parchaser.  The  case  is  the  same,  so  far  as  this 
question  is  concerned,  as  if  Zink  had  been  the  purchaser  in  fact,  as 
he  was  in  form.  Schelly  parted  with  the  title,  aud  intended  to  do 
so;  he  accompanied  the  title  with  the  possession,  and  as  it  seems  to 
us,  intended  to  part  with  the  property  and  the  possession,  aud  so 
the  case  is  within  the  decision  above  cited. 

There  can  be  no  larceny  wnere  there  is  no  trespass.  People  t. 
Call,  1  Den.  123.  There  it  is  said  a  servant  has  the  charge,  but  not 
the  possession  of  his  master's  goods,  and  the  servant  may  commit 
larceny  although  he  has  the  custody  of  the  goods  '^  but,"  say  the 
court  '^  when  possession  of  the  property  is  obtained  by  one  as  a 
bailee  or  purchaser,  although  by  tricks,  or  fraud,  the  case  stands  on 
other  grounds."  And  Zink,  although  not  a  purchaser,  was  at  least 
a  bailee. 

Says  Bishop  in  his  work  on  Crimmal  Law,  vol.  2,  §  817:  ''  There 
can  be  no  trespass  where  there  is  a  consent  to  the  taking.  Suppose 
the  consent  is  obtained  by  fraud  ;  where  the  owner  means  to  part 
with  his  property  absolutely,  and  not  merely  with  the  temporary 
possession  of  it,  the  result  is  the  same,  for  by  reason  of  the  consent 
there  is  still  no  trespass,  therefore  no  larceny."  Bo  it  was  iield 
where  the  prisoner  was  the  prosecutor's  servant,  his  duty  being  in 
the  absence  of  the  clerk  to  purchase  on  his  master's  behalf,  any 
kitchen  stuff  brought  upon  the  premises  for  sale.  On  one  occasion 
he  falsely  pretended  to  the  clerk  he  had  bought  some  stuff  for  a 
sum  named,  which  sum  he  demanded,  and  it  was  paid  out  of  his 
master's  funds ;  the  court  held,  that  as  the  money  was  voluntarily 
parte<l  with,  and  was  not  to  be  returned,  the  transaction  was  not 
larceny,  but  false  pretense.  Regina  v.  Barnes,  2  Den.  0.  0.  59  ;  s. 
c,  1  Eng.  L.  &  Eq.  579.  In  the  case  before  us  there  was  no  expecta- 
tion on  the  part  of  Schelly  that  the  malt  should  be  returned.  Again, 
larceny  implies  a  changing  of  property,  and  to  be  effectual  must 
deprive  the  owner  not  only  of  the  possession  but  the  property.  If 
therefora  the  consent  of  the  owner  is  to  a  transfer  of  title,  however 
that  transfer  is  to  be  brought  about,  there  can  be  no  larceny. 

In  this  case  the  jury  might  have  found,  had  the  question  framed 
by  the  prisoner's  counsel  been  submittiid  to  thenu  that  Schelly  sent 
the  malt  to  Zink,  intending  Zink  should  sell  the  same,  and  convey 
a  title  to  the  purchaser.  In  view  of  such  a  finding,  if  the  rule  is  aa 
we  have  above  suggested,  there  would  be  no  larceny.  It  should  be 
•bserved  that  no  person  was  indicated  as  the  one  to  whom  Zink 
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flhoald  sell,  bat  he  had  general  aathority.  Schelly  was  parting 
with  the  property,  expecting  at  some  future  time  to  receive  from 
Zink  the  proceeds. 

In  Ross  Y.  People,  5  Hill,  294,  a  conviction  for  larceny  was  re« 
versed,  because,  says  Oowen,  J.,  "  the  goods  were  delivered  by  the 
>wner  with  the  intention  to  sell  them,"  and  this  although  the  pre- 
tended purchaser  '^  obtained  them  by  false  pretenses,  and  a  design 
ab  inUto  not  to  pay  for  them."  To  the  same  effect  is  Mowrey  v. 
Walskf  8  Oow.  338,  and  the  ground  on  which  People  v.  McDonald^ 
was  placed  by  this  court  in  43  N.  Y.  61,  sustains  the  view  we  have 
endeavored  to  present  The  court  say  in  that  case  :  *^  If  the  prose- 
cutor had  intrusted  the  draft  to  the  prisoner  for  the  purpose  of 
getting  the  gold,  and  the  latter  had  obtained  it  and  converted  it, 
it  would  not  have  been  larceny  because  the  prosecutor  would  have 
had  no  possession  but  that  of  the  prisoner.  *  *  *  *  It  is 
quite  clear  that  the  pi*osecutor  never  intended  to  intrust  either  the 
draft  or  the  gold  with  the  prisoner." 

On  the  other  hand  in  the  case  before  us,  it  is  clear  that  Schelly 
did  intrust  the  malt  to  Zink  in  the  fullest  and  most  unreserved 
manner.  lie  intended  to  part  with  its  possession  and  control,  and 
never  expected  its  return.  And  indeed,  we  might  add  also  that  it 
was  disposed  of  in  precisely  the  manner  he  expected  it  would  be, 
though  with  a  somewhat  different  result. 

The  learned  counsel  for  the  defendant  in  error  in  support  of  the 
conviction  relies  upon  Ililderbrand  v.  People,  1  Ilnn,  19;  Weyman 
V.  People,  4  id.  611 ;  Loomis  v.  People^  67  N.  Y.  322;  8.  c,  23  Am- 
Bep.  123 ;  Smith  v.  People,  63  N.  Y.  111. 

We  think  there  is  a  clear  distinction  between  those  cases  and  the 
present 

In  Smith  v«  People,  supra,  the  prisoner  called  upon  a  wife,  and 
stated  that  her  husband  had  been  arrested,  and  had  sent  him  to 
her  to  get  some  money  for  his  discharge.  She  gave  him  some 
jewelry  to  pawn,  and  directed  hira  to  give  the  ticket  and  money  to 
the  husband.  He  did  neither,  and  his  story  was  false.  He  was 
indicted  for  larceny,  and  the  conviction  sustained,  the  court,  say- 
ing :  **  The  owner  did  not  part  with  the  property  in  the  chattels,  01 
transfer  the  legal  possession.  The  accused  had  merely  the  custody, 
the  possession  and  ownership  remaining  in  the  original  pro* 
prietor. 

**  The  rule  is,  that  when  the  delivery  of  goods  is  made  for  a  cer^ 
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tain,  special  and  particular  purpose,  the  possession  is  still  supposed 
to  reside,  not  parted  with,  in  the  first  proprietor." 

'^  A  distinction  is  made  between  a  bare  charge  for  special  use  of 
the  goods,  and  a  general  bailment ;  and  it  is  not  larceny  if  the 
owner  intends  to  part  with  the  property  and  deliver  the  possession 
absolutely,  although  he  has  been  induced  to  part  with  the  goods  by 
fraudulent  means.  If  by  trick  or  artifice  the  owner  of  property  is 
induced  to  part  with  the  custody  or  naked  possession  to  one  who 
receives  the  property  antnw  furandiy  the  owner  still  meaning  to 
retain  the  right  of  property,  the  taking  will  be  larceny ;  but  if  the 
owner  part  with  not  only  the  possession,  but  right  of  property  also, 
the  offense  of  the  party  obtaining  them  will  not  be  larceny,  but  that 
of  obtaining  goods  by  false  pretenses." 

Hilderbrand  v.  People,  66  N.  Y.  396 ;  s.  o.,  15  Am.  Sep.  435, 
was  not  considered  in  the  Supreme  Court,  but  on  review  this  court 
say :  ^'  We  do  not  think  the  prosecutor  should  be  deemed  to  have 
parted  either  with  possession  of,  or  property  m  the  bill.  It  was  an 
incomplete  transaction  to  be  consummated  in  the  presence  and 
nnder  the  personal  control  of  tlie  prosecutor.  There  was  no  trust 
or  confidence  reposed  in  the  prisoner,  and  none  intended  to  be. 
The  delivery  of  the  bill  and  giving  change  were  to  be  simultaneoua 
acts,  and  until  the  latter  was  paid  the  delivery  was  not  complete. 
The  prosecutor  laid  his  bill  upon  the  counter,  and  impliedly  told 
the  prisoner  that  ho  could  have  it  upon  delivering  to  him  149.90. 
Until  this  was  done,  neither  possession  nor  property  passed,  and  in 
the  meantime  the  bill  remained  in  legal  contemplation  under  the 
control,  and  in  the  possession  of  the  prosecutor."  In  the  Weyman 
case  (4  Hun,  511),  the  question  came  up.  Ow  the  memorandum 
order  certain  articles  were  applied  for,  "  for  the  purpose  of  showing 
a  customer,  and  enabling  him  to  select,  which,  if  either,  he  would 
take,  and  if  he  accepted  either,  the  money,  and  the  other  articles, 
was  to  be  returned." 

In  Loomts  v.  People^  67  N.  Y.  322,  the  court  say :  It  cannot  be 
denied  that  the  prosecutor  intended  to  part  with  the  possession  or 
the  ownership  of  the  money.  It  was  handed  over  for  a  particular 
purpose  with  no  intention  to  loan  it  or  surrender  the  title,  and  it 
was  only  in  case  of  its  loss  that  other  money  was  to  be  procured 
upon  the  check.  Great  importance  is  attached  to  the  fact  that  it 
was  passed  over  for  a  temporary  purpose,  and  the  learned  judge  wha 
delivered  the  opinion  says  the  case  is  on  the  border  line.    While 
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oonsidering  the  distinction  between  larceny  and  false  pretenses,  he 
says  :  ''It  will  be  observed  that  the  intention  of  the  owner  to  part 
with  his  property  is  the  gist  and  essence  of  the  offense  of  larceny^ 
and  the  vital  point  upon  which  the  crime  hinges  and  is  to  be  de- 
termined/' 

None  of  these  cases  determine  or  indicate  any  principle  upon 
which  the  conviction  in  the  case  before  us  can  bo  sustained. 

In  all  of  them  the  property  was  placed  in  the  hands  of  the  wrong* 
doer  for  a  specific  purpose.  In  none  of  them  was  the  legal  posses- 
sion changed,  nor  was  there  an  intention  to  part  with  the  title  or 
interest  in  the  property. 

In  the  case  before  us  the  prisoner  lawfully  acquii*ed  the  absolute 
possession  of  the  property.  A  title  by  the  voluntary  act  of  the 
prosecutor ;  a  special  property  in  it,  and  right  of  possession  even 
against  the  prosecutor,  because  in  accordance  with  the  very  terms 
which  he  prescribed,  Zink  paid  freight  upon  its  carriage. 

In  none  of  the  cases  referred  to,  can  the  property  be  said  to  have 
been  intrusted  to  the  prisoner;  here  it  was.  The  prosecutor  re* 
posed  confidence  in  him,  trusted  the  property  to  him  for  sale  to  such 
person  as  he  might  select,  intended  to  part  with  his  title,  and  never 
expected  to  see  the  malt  again.  He  intended  to  part  with  his  prop- 
erty before  he  received  the  money  ;  the  two  events  were  not  to  be 
simultaneous.  His  consent  to  the  transfer  of  the  property  was  full^ 
and  without  conditions,  and  in  such  a  case  there  can  be  no  larceny, 
although  the  consent  was  obtained  by  fraud.  Wo  think  the  ex- 
ception to  the  charge  of  the  trial  judge  was  well  taken,  and  that  he 
should  have  charged  as  requested  by  the  prisoner's  counsel.  There- 
fore, the  judgment  of  the  Supreme  Court  and  the  conviction  should 

be  reversed,  and  a  new  trial  granted. 

Judgment  reversed^ 
All  concur. 


LUDDINOTON   Y.  BeLL. 

(77  N.  Y.  138.) 

Accord  and  catitfaction^note  of  partner  for  part  of  firm  dsbt 

A  eraditor  of  a  dissolved  partnersUip  accepted  the  note  of  one  of  tbe  partners 
for  a  portion  of  his  demand,  in  discbarge  of  the  maker  from  liability  fof 
the  partnership  debt;  IiM,  an  effectual  release. 
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ACTION  on  a  note  made  by  the  firm  of  A.  0.  &  J.  W.  Bell.  De- 
fendant, A.  0.  Bell,  answered,  setting  up  a  release  and  dis- 
€hai^.  The  plaintiff  had  judgment  below.  The  opinion  states 
the  facts. 

E.  H.  Benn  and  ff,  T.  Cleveland,  for  appellant 

Nathaniel  C.  Modk^  for  respondent.  The  agreement  to  release  the 
apiiellant  being  by  parol  and  without  consideration  was  void.  Har^ 
^'ison  V.  Close,  2  Johns.  447  ;  3  Am.  Dec. 444;  Lanex.  Nelson,  38  N. 
^.,  L.  R.  358 ;  Kettogjf  v.  Ohnstead,  25  N.  Y.  189  ;  affirming, 28  Barb. 
96 ;  Reynolds  v.  Ward,  5  Wend.  502;  Oibsoti  v.  Remie,  1 9  id.  338;  Huni 
V.  Bloomer,  5  Duer,  202 ;  Turnbutt  v.  Brock,  31  Ohio  St.  649 ; 
Hays  V.  Davis,  6  U.  C.  (Q.  B. )  396  ;  Doty  v.  Wilson,  5  Lans.  7 ; 
Ryan  v.  Ward,  48  N.  Y.  204  ;  8.  c,  8  Am.  Rep.  539  ;  Bungs  v. 
Koop,  48  N.  Y.  229;  s.  c,  8  Am.  Rep.  546  ;  Williams  v.  Irving, 
47  How.  440,  442 ;  Brooks  v.  Moore,  67  Barb.  394,  395  ;  Bliss  v. 
SJiurts,  65  N.  Y.  444  ;  Carringion  v.  Crocker,  4  Abb.  Pr.  (N.  S.)  335 ; 
Keeler  v.  Salisbury,  33  N.  Y.  653  ;  Fitch  v.  Sutton,  5  East,  320 ;  Ear- 
rt5ony.6?o«6, 2  Johns.448 ;  3  Am.  Dec.  444  ;  Dedencky»  Leman,  9id- 
333 ;  Mechanics^  Bankx. Hazzard,  13  id.  353;  Seymour  \. Minium,  17 
id.  169  ;  8  Am.  Dec.  380 ;  Plaits  v.  Walrath,  Lalor's  Supp.  59  ;  Tylee  v. 
Yates,  3  Barb.  322  :  Frink  v.  Oreen,  5  id.  455  ;  Bronson  v.  Fitzhugh, 
1  Hill,  185  ;  Bouchandx.  Bias,  3  Den.  238,  241 ;  Hasson  v.  Rease,  44 
Barb.  347  ;  Cooke  v.  Jeunor,  Hob.  06 ;  Rees  v.  Berrington,  2  Ves* 
Jr.  544  ;  Bank  x.  Ibboitsori,  5  Hill,  461 ;  Ounther  y.  Lee,  45  Md. 
60 ;  s.  c,  24  Am.  Rep.  504  ;  Ruble  v.  Turner,  2  Hen.  &  Munf.  (Va.) 
38;  Kent  y.  Reynolds,  8  Hun,  559;  Beach  v.  Endress,  51  Barb. 
570  ;  Gray  v.  Barton,  55  N.  Y.  68 ;  8.  c,  14  Am.  Rep.  181. 

Miller,  J.  The  determinalion  of  this  case  depends  upon  the 
question  whether  the  money  paid  and  the  notes  given  and  paid, 
under  the  agreement  with  the  plaintiff,  was  a  valuable  consideration 
for  the  discbarge  of  the  defendant  from  liability  upon  the  note  of 
the  co-partnership.  The  evidence  shows  thab  after  the  co-partner- 
ship existing  between  the  defendants  had  been  dissolved,  it  was 
agreed  between  the  plaintiff  and  the  defendant,  Amos  G.  Bell, 
that  if  the  latter  should  pay  one-half  of  the  note  in  suit,  upon 
such  part  payment  being  made  by  him  ib  should  be  in  full  as 
against  him,  and  that  he  should  be  released  and  discharged  from 
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farther  liability  for  the  same.  The  plaintiff  received  in  part  pay- 
ment  a  check  and  four  promissory  notes  payable  in  one,  two,  three 
and  four  months  after  date,  which  notes  were  paid  when  due  by 
the  defendant.  Until  this  time  had  elapsed,  the  defendant,  Amos 
0.  Bell,  had  no  right  of  action  or  remedy  for  contribution  against 
Jared  W.  BelL  He  could  not  sue  until  the  notes  were  paid,  for 
the  time  of  payment  hud  been  extended  to  the  amount  of  the  notes, 
and  had  he  paid  up  tiie  notes  given  by  him  and  sued  his  co-defend- 
ant for  contribution  before  the  notes  became  due,  it  is  at  least  ques- 
tionable whether  a  defense  might  not  have  been  interposed  that  the 
time  had  been  extended,  and  that  a  portion  of  the  demand  was  not 
due.  In  this  view,  there  might,  perhaps,  have  been  a  sufficient 
consideration  for  the  contract  made,  by  giving  the  new  notes. 

But  even  if  we  are  wrong  in  this  respect,  we  think  that  there 
was  an  ample  consideration,  by  the  giving  of  the  individual  note 
of  A.  G.  Bell,  one  of  the  partners,  for  the  debt  of  the  co-partner- 
ship, in  consideration  of  a  release  from  further  liability  and  a  dis* 
charge  of  the  defendant  from  the  partnership  debt. 

An  individual  obligation-  may  be  a  higher  security  than  that  of  a 
co-partnership,  and  a  debt  due  from  partners  may  not  always  be  a5> 
substantial  and  safe  as  a  debt  against  one  of  them ;  for  such  co- 
partnership debt  must  be  first  collected  out  of  the  co-partnership 
assets,  and  not  out  of  the  individual  property  of  the  several  part; 
ners,  until  these  are  exhausted  ;  and  then  only  after  the  individual 
debts  arc  fully  paid.  Take  the  case  of  an  individual  who  has  assets 
out  of  which  a  debt  may  be  collected.  It  is  easy  to  see  that  the 
chance  of  collection  would  be  far  better  against  one  of  a  firm  than 
against  a  co-partnership  which  had  met  with  losses  and  was  not  in 
a  condition  to  meet  its  pecuniary  obligftions. 

In  Waydell  v.  Luer,  3  Den.  410,  it  was  held  that  the  giving  of  a 
promissory  note  for  a  co-partnership  debt  by  one  of  several  partners 
after  the  dissolution  of  a  co-partnership,  under  an  agreement  by 
the  creditor  to  accept  it  in  payment  of  the  debt,  extinguishes  the 
liability  of  the  other  co-partners.  Tliis  case  is  directly  in  ]X)int. 
Lott,  senator,  argues  with  great  force  that  an  individual  note  of 
one  partner  may  be  preferable  and  a  better  security  than  a  demand 
against  the  firm,  and  proceeds  to  say:  ''It  is  evident,  therefore^ 
that  it  may  frequently  occur  that  a  claim  against  a  firm  may  in 
fact  be  worth  less  than  if  held  against  one  of  its  members,  not 
merely  on  account  of  the  means  of  enforcing  payment,  but  as  to 
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the  availability  of  the  fand  out  of  which  it  is  to  be  made ;  and 
although  the  learned  judge,  in  delivering  his  opinion  below,  says, 
he  'is  unable  to  see  how  the  name  of  one  is  better  alone  than  when 
joined  with  another's  in  point  of  solvency  ; '  yet  it  is  clear  from  the 
principles  above  referred  to,  that  it  may  be  more  available  as  a 
security.  When  therefore  a  creditor  agrees  to  release  a  joint  in- 
debtedness by  the  acceptance  of  a  note  or  any  other  obligation  of 
one  of  his  debtors  in  payment,  he  receives  a  consideration  which 
may  be  more  valuable  to  himself  than  the  original  claim.  Whether 
it  is  in  fact  so,  is  wholly  immaterial.  The  slightest  consideration 
is  sufficient  to  support  the  most  onerous  obligation.  Oakley  v. 
Boorman,  21  Wend.  588.  Indeed,  the  additional  obligation  assumed 
by  one  of  its  debtors,  by  becoming  responsible  severally  for  the 
entire  debt,  would  of  itself  render  it  a  valid  agreement  It  is  not 
necessary  that  there  should  be  a  benefit  Damage  or  loss  by  one 
party,  sustained  at  the  request  of  the  other,  is  sufficient.  As  it  is 
expressed  by  Chancellor  Kent,  '  a  valuable  consideration  is  one 
that  is  either  a  benefit  to  the  party  promising,  or  some  trouble  or 
prejudice  to  the  party  to  whom  the  promise  is  made.'  2  Kent 
Com.  465,  2d  ed."  See,  also,  Beach  v.  Endrese,  61  Barb.  570 ;  Keni 
V.  Reynolds^  8  Hun,  559.  The  case  of  Waydell  v.  Luer,  was  ap* 
proved  in  the  Supreme  Court  in  the  case  La  Farge  v.  Herterj  11 
Qarb.  171 ;  and  Allen,  J.,  who  wrote  the  opinion,  after  citing  and 
commenting  upon  Waydell  v.  L^ier^  says  :  "  We  adopt  the  conclu- 
sions of  Senator  Lett  as  the  law  of  the  land,  for  the  reason  that 
we  suppose  they  were  adopted  and  settled  by  the  court  of  last  resort 
in  the  State,  and  also  because  wc  think  them  abundantly  fortified 
by  authority  and  by  the  reasoning  of  tbo  learned  senator," 

This  case  is  directly  in  point,  and  unless  overruled  by  other  adju- 
dications,  should  be  decisive  of  the  question  discussed.  An  exam- 
ination of  the  leading  cases  relied  upon  by  the  respondent's  counsel 
will  show,  we  think,  that  they  are  not  in  conflict  with  the  case  now 
considered.  In  Harrison  v.  Close,  2  Johns.  447;  3  Am.  Dec.  444,  a 
sum  of  money  was  paid  upon  a  promissory  note  by  one.  of  two  joint 
makers,  and  a  verbal  agreement  made  at  the  time  that  the  owner  of 
the  note  would  not  call  upon  the  person  paying  for  payment,  but  look 
to  the  other  joint  maker  for  the  residue;  and  it  was  held  that  the 
agreement  and  acceptance  of  the  money  was  no  satisfaction  of  the 
note.  It  will  be  seen  that  the  time  of  payment  was  not  extended  for 
any  part  of  the  note,  and  no  new  obligation  assumed  by  one  partner 
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apoQ  which  a  consideration  could  be  based.  In  this  respect  there 
is  a  manifest  distinction  from  the  case  at  bar.  In  Bliss  v.  Shwarts, 
65  N.  Y.  444,  the  defendant  had  compromised  with  his  creditors,  a 
number  of  whom  had  signed  a  composition  agreement  to  take  a 
certain  sum  in  full  of  their  several  claims.  The  plaintiiS  had 
agreed  to  settle  on  the  same  terms,  with  some  addition.  The  notes 
were  surrendered,  a  draft  given  for  the  money  to  be  paid,  and  the 
plaintiff's  receipt  in  full  delivered.  The  note  given  under  the 
arrangement  was  also  paid  when  due,  and  the  plaintiff  did  not  sign 
the  composition  agreement.  Upon  an  action  brought  to  recover 
the  balance  of  the  indebtedness,  the  defendant  was  held  liable. 
The  decision  was  put  upon  the  ground  that  the  evidence  failed  to 
show  that  the  plaintiff  intended  to  unite  with  the  other  creditors 
in  the  general  scheme  of  compromise ;  and  that  there  was  no  new 
consideration  sufficient  to  sustain  the  agreement  or  to  constitute  an 
accord  and  satisfaction.  It  was  also  held  that  if  the  agreement  had 
been  to  accept  the  draft  in  lieu  of  the  plaintiff's  claim,  there 
would  have  been  a  sufficient  consideration  to  sustain  the  com- 
promise. Here  also  was  a  want  of  consideration ;  and  if,  as  held, 
the  taking  of  the  draft  would  have  been  a  sufficient  consideration, 
then  certainly  the  acceptance  of  money,  and  the  notes  given  in 
lieu  of  the  plaintiff's  claim  against  defendant  and  his  partner, 
would  constitute  an  ample  consideration.  It  may  be  observed  also 
that  here  the  intention  of  the  parties  was  abundantly  established 
by  the  testimony,  while  in  the  case  last  cited  there  was  a  failure  to 
show  such  intention.  The  case  of  Line  v.  Nelson,  38  N.  J.  358, 
was  very  much  like  Harrison  v.  ClosOj  supra^  and  appears  to  have 
been  decided  upon  the  authority  of  that  decision.  It  therefore 
has  no  application. 

The  doctrine  that  payment  by  the  debtor  of  a  less  sum  than  the 
whole  amount  of  the  debt  will  not  extinguish  the  debt,  although 
the  creditor  expressly  agree  to  receive  it  in  full  and  give  a  receipt 
or  writing  to  that  effect,  is  well  established  by  abundant  authority. 
But  while  the  correctness  of  the  rule  stated  may  be  conceded,  it 
should  be  borne  in  mind  that  it  rests  mainly  upon  a  want  of  consider- 
ation for  the  promise  made.  The  cases  cited  to  sustain  this  propo- 
sition, therefore,  have  no  bearing  upon  a  case  where  a  consideration 
is  shown,  as  will  be  seen  by  a  reference  to  the  same.  Ryan  v.  Ward^ 
48  N.  Y.  204  ;  8.  c,  8  Am.  Rep.  539  ;  Bunge  v.  Koop,  48  N.  Y.  229; 
&  C,  8  Am.  Rep.  546  ;  Brooks  v.  Moore,  67  Barb.  394,  395 ;  Keeler 
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T.  Salisbury,  83  N.  Y.  653.  The  want  of  consideration  for  the 
new  agreement  is  the  leading  element  which  prevents  a  defense  in 
cases  of  this  description.     Carringion  y.  Crocker^  37  N.  Y.  338. 

Nor  is  it  any  answer  to  say  that  the  debtor  paid  nothing  which 
he  Wis  not  already  bound  to  pay,  if  there  is  a  valid  consideration,  for 
that  consideration,  however  small  it  may  be,  will  operate  to  discharge 
the  obligation.  It  is  of  no  importance,  where  a  consideration  exists, 
that  the  effect  of  the  transaction  is  to  release  and  discharge  one  joint 
debtor,  without  a  consent  by  the  other,  and  thus  discharge  both. 
Such  a  contract  may  be  made,  if  there  is  a  consideration  for  it ;  and 
the  party  who  consents  to  such  discharge  can  have  no  real  ground 
of  complaint  that  the  bargain  which  he  has  made  produces  such  an 
effect,  as  it  is  to  be  presumed  that  he  entered  into  the  contract  with 
full  knowledge  of  the  legal  consequences  of  his  so  doing. 

The  claim  made  that  there  was  no  consideration  for  the  alleged 
agreement  to  collect  the  remainder,  is  fully  answered,  as  already 
shown,  by  the  fact  that  the  notes  given  added  to  the  security  of  the 
defendants  debt  Something  was  parted  with,  and  something 
received,  beyond  the  security  which  the  plamtiff  had ;  and  however 
slight  this  may  have  been,  it  was  an  advantage  and  benefit  con- 
ferred, upon  which  a  sufficient  consideration  might  be  founded.  In 
view  of  the  fact  that  a  new  consideration  existed  for  the  contract, 
the  rule  that  a  release  of  one  or  two  or  more  joint  debtors  must 
be  under  seal,  has  no  application. 

Nor  is  it  necessary  to  consider  whether  the  transaction  constituted 
a  valid  compromise  or  discharge^  under  the  act  of  1838,  which  pro- 
vides for  compromises  by  partners  and  joint  debtors.  The  agree- 
ment was  valid  and  legal,  independent  of  that  act;  and  being  sup- 
ported by  a  sufficient  consideration,  it  should  be  upheld.  It  follows 
that  the  court  erred  upon  the  trial  in  directing  a  verdict  for  the 
plaintiff ;  and  the  judgment  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

All  concur,  except  Folger  and  Bapallo,  JJ.,  absent  at  argu« 
menty  and  Eabl»  J.,  not  voting. 


JudgmsM  revert^ 
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(77  N.  Y.  «5.) 

InMuranee — aetion  to  reform  policy — HmUation  for  bringing. 

In  an  action  to  reform  a  policy  of  inanrance,  after  loea,  Juld,  (1)  an  agreement 
to  renew  a  policy  of  insurance  is  presumed  to  imply  that  no  change  is  to  be 
made  in  its  terms.  (2)  Such  action  is  not  "  for  the  recovery  of  any  claim  by 
virtue  of  this  policy/'  within  the  meaning  of  a  proviaion  that  **  no  action  for 
the  recovery  of  any  claim  by  virtue  of  this  policy  shall  be  sustainable  ** 
unless  commenced  within  twelve  months  after  the  loss.  (8)  The  limitaUon 
commences  when  the  amount  of  the  loss  is  due  and  payable,  and  not  when 
the  loss  occurred.* 


ACTION  to  reform  ia  policy  of  insarance.    The  opinion  states  the 
facts.    The  plaintiff  had  judgment  below. 

Oshgrn  E.  Bright^  for  appellant  The  only  contract  between  the 
parties  was  for  a  policy  that  should  cover  plaintiff's  loss  after 
exhausting  the  mortgage.  JEtna  Ins,  Co.  v.  Tyler^  16  Wend.  385, 
897;  Kvmoehan  v.  Bowery  Ins.  Co.,  17  N.  Y.  428.  The  application 
for  a  renewal  of  the  policy  and  the  entry  in  the  book  of  the  company 
did  not  constitute  a  contract.  MacRerme  v.  Couhon,  L.  R,  8  £q. 
368;  Kent  v.  Manchester ^  29  Barb.  595;  Bap.  Ch.  v.  Brooklyn  Fire 
Ins.  Co.,  28  N.  Y.  161;  Hughes  v.  M^r.  Ins.  Co.,  55  id.  265 ;  s.  c,  14 
Am.  £ep.  254.  A  policy  of  insurance  cannot  be  reformed  unless 
the  proof  is  unquestionable  and  free  from  reasonable  doubt  1  Story's 
Eq.  Jur.,  §  157 ;  CoUett  y.  Morrison,  12  Eng.  L.  &  Eq.  171;  Phm.  F. 
Ins.Co.  v.  Oumee,  1  Paige,  278;  19  Am.  Dec.  431 ;  Del  Ins.  Co.  v.  JSTo- 
gan,  2  Wash.  Cir.  4 ;  Lyman  v.  U.  Ins.  Co,,  2  Johns.  Ch.  630;  Andrews 
V.  Essex  F.  and  M.  Ins.  Co.,  3  Mas.  10.  The  basis  of  the  action  is  mis- 
take and  to  obtain  relief  the  mistake  must  be  mutual.  Bryce  v.  Lor. 
F.  Ins.  Co.,  55  N.  Y.  240  ;  8.  a,  14  Am.  Rep.  249;  Jackson  v.  An- 
dretaSf  59  N.  Y.  244.  Plaintiff's  receipt  of  the  policy  in  June,  1868  and 
her  renewal  of  it  from  year  to  year  until  October,  1873,  constituted  an 
acceptance  by  which  she  was  bound,  notwithstanding  her  omission 
to  read  it  Breese  v.  V.  8.  Tel.  Co.,  48  N.  Y.  132, 139  ;  8.  c,  8  Am. 
Hop.  526  ;  Hopkins  v.  Westcoit,  6  Blatch.  64;  Lofig  v.  If.  7.  C.  R 
B.  Co.,  50  N.  Y.  76  ;    Fibel  v.  Livingston,  64  Barb.  179;  Steers  T. 

*See  Johnmm  y.  Bumboldi  Ins,  Cb.,  ante,  p.  47. 
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Liv.y  N.  Y.  and  P.  S8.  Co.,  57  N.  Y.  1 ;  s.  c,  15  Am.  Hep.  453  ; 
Pindar  v.  Res.  F.  Ins.  Co.,  47  N.  Y.  114  ;  Kxrhland  v.  Dinsmare, 
62  id.  171 ;  Phillips  v.  Gallanty  id.  256,  263,  264. 

Charles  A.  Davison,  for  respondent. 

Church,  G.  J.  This  is  an  action  to  reform  a  policy  of  insu- 
rance, by  striking  out  the  following  clause  :  ^'  13.  In  all  cases  of 
loss,  the  assured  shall  assign  to  this  company  all  his  right  to  re* 
ceive  satisfaction  therefor,  from  any  other  person  or  persons,  town 
or  corporation,  with  a  power  of  attorney  to  sue  for  and  recover  the 
same,  at  the  expense  of  this  company.  When  insured  as  a  mort- 
gagee, the  loss  shall  not  be  payable  until  payment  of  such  portion 
of  the  debt  shall  have  been  enforced  as  can  be  collected  out  of  the 
original  security,  to  which  this  policy  may  be  held  as  collateral,  and 
this  company  shall  then  only  be  liable  to  pay  such  sum,  not  exceed- 
ing the  amount  insured,  as  cannot  be  collected  out  of  such  primary 
security,"  and  to  recover  upon  the  pohcy  as  reformed. 

The  plaintiff  had  a  previous  insurance  of  her  interest  as  mort- 
gagee, to  the  extent  of  $2,500,  the  amount  of  her  mortgage  upon 
the  mortgaged  premises,  situate  in  Westchester  county.  That  policy 
did  not  contain  the  clause  in  question.  A  few  monttis  afterward, 
the  plaintiff  loaned  to  the  mortgagors  $500,  in  addition,  and  took 
another  mortgage  to  secure  the  payment  thereof,  and  applied  to 
the  defendant  for  a  renewal  of  the  first  policy  at  $3,000,  which  was 
agreed  to,  and  a  new  policy  issued  with  the  foregoing  clause  inserted; 
and  the  same  was  renewed  several  times  by  renewal  receipts,  until 
the  fire  took  place.  Neither  the  plaintiff  nor  her  agent  discovered 
the  change  m  the  policy  until  after  the  fii*e.  Both  mortgages  con- 
tained the  usual  insurance  clause,  and  it  was  agreed  that  the  mort- 
gagors should  pay  the  premiums,  and  have  the  benefit  of  the  policy, 
in  reduction  of  the  debt.  These  facts  are  distinctly  found  by  the 
trial  judge,  and  we  think  that  they  justify  the  conclusion  of  law 
that  the  plaintiff  is  entitled  to  judgment,  and  we  concur  with  the 
opinions  at  General  and  Special  Term. 

It  is  insisted  in  behalf  of  the  defendant,  that  the  evidence  did 
not  justify  the  finding  that  there  was  any  agreement  to  issue  a 
new  policy  like  the  old  one,  except  m  amount. 

An  agreement  to  renew  a  policy  implies  that  the  terms  of  the 
existing  policy  are  to  be  continued,  and  this  would  be  so  of  any 
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iiiBtmment,  in  the  absence  of  evidence^  that  a  change  was  intended. 
The  plaintifTs  husband  and  agent,  testified,  '^  I  made  application 
to  the  Star  Fire  Insarance  Company  to  have  another  policy  made 
for  $3^000,  renewal  of  the  old  policy,  and  increase  it  to  $3,000.  The 
company  made  a  minute  of  the  application,  and  said  they  would 
consider  it,  insure  it  for  #3,000,  in  place  of  $2,500."  The  presi- 
dent of  the  defendant  corroborates  this  evidence.  He  states  that 
Mr.  Hay  applied  for  a  renewal  of  the  policy,  saying  that  he  had 
loaned  $500,  and  wanted  the  policy  made  for  $3,000,  instead  of 
$2,500,  and  that  the  following  entry  was  made  in  two  handwritings : 
^'Mre.  I.  Hay,  Mount  Vernon,  N.  Y.,  renewed.  1019  June  1,  a  a 
$3^000."  From  this  evidence  the  court  was  justified  in  finding  an 
agreement  to  renew  the  policy.  True,  Mr.  Hay  says  that  the  com- 
pany said  that  it  would  consider  the  application,  but  the  entry 
made  by  different  officers  indicates  that  it  was  accepted,  and  that 
the  policy  was  to  be  '*  renewed."  But  if  the  application  was  not 
accepted  at  that  time,  the  subsequent  delivery  of  a  policy  as  a  renewal 
in  ostensible  compliance  with  the  application,  could  have  the 
effect  in  the  absence  of  notice  or  explanation  that  the  terms  of 
the  policy  had  been  altered.  The  two  policies  were  materially 
unlike. 

The  first  contained  no  provision  for  subrogation,  and  as  the  mort- 
gagors paid  the  premium,  and  especially  with  the  agreement  that 
the  insurance  was  to  be  taken  for  their  benefit,  the  amount  re- 
ceived on  the  policy  would  apply  to  reduce  the  mortgage  debt 
Kemochan  v.  Bowery  Fire  Ins.  Oo.j  17  N.  Y.  428  ;  Excelsior  Ins. 
Co.  V.  Royal  Ins.  Co.,  55  id.  343;  s.  c,  14  Am.Bepr271.  The  clause 
inserted  in  the  last  policy  makes  the  defendant  a  mere  guarantor  of 
tlie  collection  of  the  mortgage,  and  an  insurer  of  the  debt,  a  con- 
tract practically  of  no  benefit  either  to  the  insured  or  the  mort- 
gagors. It  was  an  insurance  which  the  plaintiff  under  the  arrange- 
ment with  the  mortgagors  had  no  right  to  accept,  and  one  which  in 
Excelsior  Co.  v.  Royal  Ins.  Co.y  supra,  it  is  more  than  intimated 
the  defendant  had  no  right  to  make.  It  was  bad  faith  on  the  part 
of  the  defendant  to  change  so  radically  the  terms  of  the  policy,  and 
deliver  it  as  a  policy  simply  renewing  the  old  one,  without  notice 
of  the  change.  A  party,  whose  duty  it  is  to  prepare  a  written  con- 
tract in  pursuance  of  a  previous  agreement  to  prepare  one  materi- 
ally changing  the  terms  of  such  previous  agreement  and  deliver  it 

in  accordance  therewith,  commits  a  fraud  which  entitles  the 
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other  party  to  relief  according  to  the  circumstances  presented. 
Equity  will  reform  a  written  instrument  in  case  of  mutual  mistake^ 
and  also  in  cases  of  fraud,  and  also  where  there  is  a  mistake  on  one 
side,  and  fraud  on  the  other.  Wettes  v.  Vales,  44  N.  Y.  525 ;  Rider 
v.  Rowelly^S  id.  310,  and  cases  cited.  The  negligence  of  the  plaint- 
iff in  not  discovering  the  change,  and  laches  in  not  sooner  seeking 
relief,  are  questions  which  make  the  propriety  of  granting  relief  in 
a  giVeu  case  discretionary.  The  court  below  upon  the  findings  of 
fact  we  think  properly  exercised  its  discretion  in  this  case  in  grant- 
ing relief.  Policies  of  fire  insurance  are  rarely  examined  by  the 
insured.  The  same  degree  of  vigilance  and  critical  examination 
would  not  be  expected  or  demanded  as  in  the  case  of  some  other 
instruments.  It  is  found  that  the  plaintiff  did  not  in  fact  examine 
the  policy  until  after  the  fire,  when,  for  the  first  time,  he  was  in- 
formed of  the  peculiar  terms  of  this  provision. 

An  effort  was  made  on  the  part  of  the  defendant  to  show  that  the 
original  agreement  before  the  first  policy  was  made  was  for  such  an 
insurance  as  was  made  by  the  last  policy,  or  at  least  that  such  an  in- 
surance might  have  been  made  under  that  agreement.  There  was 
a  refusal  to  find  this,  and  the  evidence  on  that  subject  is  ambiguous, 
and  it  is  very  doubtful,  to  say  the  least,  whether  that  evidence 
would  have  justified  such  a  provision  as  this.  The  defendant  cer- 
tainly made  no  mistake  in  inserting  the  provision  contained  in  the 
first  policy,  and  even  if  it  might  have  inserted  a  different  one,  it  is 
bound  by  the  contract  which  it  actually  made.  Considering  the 
arrangement  between  the  plaintiff  and  the  mortgagors,  and  the 
terms  of  the  first  policy,  it  must  be  assumed  that  the  contract  made 
was  in  accordance  with  the  intention  of  both  parties,  and  it  is  not 
material  whether  the  plaintiff  actually  read  the  first  policy  or  not. 
He  was  entitled  to  the  benefit  of  it,  and  when  the  defendant  agreed 
to  deliver  a  policy  renewing  it,  and  delivered  it  as  such,  it  had  no 
right  to  change  its  terms  without  the  consent  of  the  plaintiff. 

The  policy  contained  this  provision:  "12.  It  is  furthermore 
hereby  expressly  provided  and  mutually  agreed  that  no  suit  or 
action  against  this  company  for  the  recovery  of  any  claim  by  virtue 
of  this  policy  shall  be  sustainable  in  any  court  of  law  or  chancery 
until  after  an  award  shall  have  been  obtained  fixing  the  amount  of 
such  claim  in  the  manner  above  provided,  nor  unless  such  suit  or 
action  shall  be  commenced  within  twelve  months  next  after  the  loss 
Bhall  occur ;  and  should  any  suit  or  action  be  commenced  against 
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the  company  after  the  expiration  of  the  aforesaid  twelve  months, 
the  lapse  of  time  shall  bo  taken  and  deemed  as  conclusiTO  eyidence 
against  the  validity  of  such  claim,  any  statute  of  limitation  to  the 
contrary  notwithstanding." 

It  is  objected  that  the  limitation  of  twelve  months  aft«r  the  loss 
occurred  had  expired,  before  the  action  was  commenced,  and  that 
the  action  is  barred.  There  are  several  answers  to  this  objection. 
Ist  It  is  at  least  doubtful  whether  in  strictness  the  limitation  ap- 
plies, except  in  case  an  award  is  made  fixing  the  amount  of  the^ 
claim.  2d.  The  clause  sought  to  be  struck  out  is  entirely  incon- 
sistent with  the  limitation  of  twelve  months  after  the  loss  occurred,. 
as  a  compliance  with  that  clause  would  ordinarily  occupy  the  whole- 
or  the  greater  part  of  that  period,  and  hence  it  cannot  be  supposed 
that  the  parties  intended  the  limitation  to  apply  to  such  a  case» 
dd.  The  action  is  not  for  a  ''claim  by  virtue  of  this  policy,''  but  ta- 
compel  the  defendant  to  give  a  policy  according  to  the  agreement 
of  the  parties.  This  point  is  the  same  as  though  no  policy  had  been 
given,  and  the  action  was  for  a  specific  performance  of  the  agree- 
ment to  insure.  The  limitation  does  not  apply.  The  defendant 
cannot  take  advantage  of  a  condition,  the  performance  of  which,  it 
has  prevented.  Ames  v.  Jf.  V,  Union  Ins.  Co.,  14  N.  Y.  253-264. 
The  limitation  clause  was  not  contained  in  the  first  policy.  4th.  I 
am  of  opinion  that  the  limitation  should  be  construed  to  com- 
mence when  the  loss  was  due  and  payable,  and  not  from  the  time 
of  the  physical  burning  of  the  property. 

A  contract  of  insurance  is  to  be  construed  with  reference  to  all  its 
provisions,  and  in  accordance  with  .  the  rules  which  prevail  for  the 
construction  of  statutes  and  other  contracts.  A  material  con. 
dition  of  this  policy  is  that  proofs  of  loss  are  to  be  furnished 
as  soon  as  possible  after  the  fire,  which  means  within  a  reason- 
able time.  Such  time  is  necessarily  indefinite,  depending  upon 
a  variety  of  circumstances,  and  after  being  furnished  may  be 
objected  to  as  defective,  and  amended  proofs  required.  This  may 
occupy  several  weeks,  or  several  months.  In  this  case  the  fire* 
occurred  in  October,  and  proofs  of  loss  were  not  perfected  until 
April  after,  and  no  question  of  laches  was  made.  The  delay  may 
have  been  mutual  or  unavoidable.  The  policy  provides  that  the 
loss  shall  be  paid  "sixty  days  after  due  notice  and  satisfactory 
proofs  of  the  same  shall  have  been  made  by  the  assured.'^  So  that 
eight  months  of  the  twelve  claimed  as  the  period  of  limitation  had 
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expired  without  fault  on  the  part  of  the  plaintiff  before  the  right 
to  bring  an  action  accrued,  and  ib  might  often  happen,  that  the 
whole  period  would  elapse  before  such  right  accrued.  It  seems  to 
me  absurd  to  suppose  that  the  parties  intended  to  ^x  a  limitation 
of  time  for  bringing  an  action,  so  that  by  a  compliance  with  other 
conditions  of  the  policy  the  whole  time  might  elapse,  and  thus 
result  in  depriving  the  party  of  the  right  to  bring  any  action. 
The  error  of  the  position  is  in  supposing  that  courts  are  bonnd  to 
apply  the  words  '*  after  the  loss  shall  occur,"  to  the  time  the  prop- 
*erty  was  actually  destroyed.  It  is  far  more  reasonable  to  refer  it  to 
the  time  when  the  loss  has  become  a  fixed  demand  against  the  com- 
pany, and  the  assured  has  a  right  to  bring  an  action  for  it.  The 
loss  should  be  deemed  to  occur  when  the  company  pays  it,  or  is 
lawfully  called  upon  to  pay  it.  The  loss  then,  and  Qot  until  then, 
practically  occurs  to  it  These  words  may  in  some  clauses  refer  to 
the  destruction  of  the  property,  but  it  does  not  necessarily  follow 
that  they  do  in  this.  One  of  the  most  familiar  rules  is,  that  written 
instruments  should  be  construed  with  reference  to  the  subject- 
matter.  The  subject-matter  was  the  limitation  of  time  for  bring- 
ing an  action,  and  the  provisions  of  law  on  that  subject  may  be 
presumed  to  have  been  in  the  minds  of  the  parties.  Among  the 
various  statutes  of  limitation,  fixing  a  specified  period  within  which 
any  class  of  actions  must  be  brought,  not  one  permits  the  time  to 
commence  running  until  the  right  to  bring  the  action  exists,  and 
the  time  does  not  commence  iiinning  in  some  until  the  parties 
have  knowledge  of  the  facts  entitling  them  to  bring  the  action, 
and  it  is  never  permitted  to  run  against  a  party  who  is  under  a 
disability  to  bring  the  action. 

The  parties  intended  to  shorten  the  time  for  commencing  an 
action,  but  an  intent  to  violate  the  universal  rule,  applicable  to 
this  subject,  founded  alike  in  principle  and  practice  before  referred 
to,  ought  not  to  be  imputed.  Such  a  construction  would  in  all 
cases  restrict  the  time  fixed  for  an  indefinite  period,  and  in  some 
cases  deprive  a  party  of  a  right  to  bring  an  action  at  all,  which  is 
absurd,  and  an  absurd  result  should  never  be  reached  by  construc- 
tion. By  construing  these  words  with  reference  to  other  clauses, 
there  is  no  difficulty  in  reaching  a  reasonable  result. 

It  is  a  maxim  of  the  law  that  **  he  who  considers  merely  the 
letter  of  an  instrument  goes  but  skin-deep  into  its  meaning." 
Broom's  Maxims,  667.    There  is  no  authority  for  giving  a  cold 
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literal  meai\ing  to  isolated  words,  disconnected  from  the  subject- 
matter,  and  from  other  proyisions  of  the  instrument. 

The  reasoning  in  the  case  of  Ames  v.  New  York  Union  Insuratice 
Company,  supra,  sustains  the  construction  here  indicated,  and  in 
Mayor  v.  Hamilton  Fire  Insurance  Company,  39  N.  Y.  46,  the 
point  was  substantially  decided.  The  condition  there  was  '*  unless 
such  suit  or  claim  shall  be  commenced  within  the  term  of  six 
months  after  any  loss  or  damage  shall  accrue."  The  court  say, 
that  ^^the  words  ^loss  or  damage 'are  not  used  with  legal  pre- 
cision. Within  six  months  after  the  right  of  action  shall  have 
accrued,  was  no  doubt  what  the  parties  intended,''  and  it  was  held 
that  the  six  months  commenced  to  run  from  the  time  the  right  to 
bring  an  action  existed.  We  regard  that  case  as  decisive  upon  this 
point.  The  court  very  properly  characterize  the  condition  thus  : 
''It  is  in  derogation  of  the  rights  of  the  assured,  as  given  by  the 
statute  of  limitations  of  the  State.  It  is  often  not  known,  or  not 
considered  by  the  assured,  and  should  only  be  permitted  to  prevent  a 
recovery,  when  its  just  and  honest  application  would  produce  that 
result." 

In  this  case  the  loss  became  payable  June  6th,  and  the  action 
was  commenced  in  January  after,  or  within  seven  months. 

Upon  the  other  points,  we  concur  with  the  court  below. 

The  judgment  should  be  affirmed. 

Judgment  affirmed. 

All  concur  except  Earl,  J. ,  dissenting. 


Kilmer  t.  Smith. 

(77  N.  Y.  288.) 
Deed  —  action  to  reform  — fraudulent  ineertion. 

Defendant  A  contracted  to  convey  to  defendant  B  certain  premiaeR  Bubject  to 
certain  mortgages.  B  aesigpned  the  contract  to  plaintiff.  Without  the  con- 
sent  or  knowledge  of  B  or  the  plaintiff,  A  inperted  in  the  deed  a  clause 
binding  plaintiff  to  a^Bume  the  payment  of  the  mortgages.  The  plaintiff, 
snppoeing  the  deed  conformed  to  the  agreement,  accepted  it  and  pat  it  on 
record.  Eeid,  that  plaintiff  could  maintain  an  action  to  reform  the  deed  by 
Btriking  out  that  clause. 
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ACTION  to  reform  a  deed.    The  opinion  states  the  case.    The 
plaintiff  had  jadgment  below. 

Henry  E,  Davies  <&  Bvereit  P.  Wheeler,  for  appellants.  Where 
a  deed  differs  from  a  prior  written  contract  there  is  no  presumption 
that  the  whole  agreement  was  expressed  in  the  contract,  and  the 
deed  will  not  be  reformed  unless  it  is  shown  clearly  that  both  par- 
ties understood  the  actual  agreement  to  differ  from  that  expressed 
in  the  deed.  Gillespie  v.  Moon,  2  Johns.  Ch.  596;  7  Am.  Dec.  559; 
DenJiam  v.  Cornell,  67  N.  Y.  563;  Stone  t.  Browning,  68  id.  598; 
Jackson  v.  Andrews,  59  id.  244,  247  ;  Souverhye  v.  Arden^  1  Johns. 
Ch.  250  ;  Nevius  v.  Dunlap,  33  N.  Y.  676  ;  Story's  Eq.,  §§  152, 157  ; 
Baker  v.  Lever,  67  N.  Y.  304;  s.  c,  23  Am.  Rep.  117;  Massou  v. 
Bovet,  1  Den.  69;  Marquis  of  Townsend  v.  Stangroom,  6  Ves. 
328,  341;  Hinckley  y.  Smith,  51  N.  Y.  21;  Preston  v.  Morton,  ^^ 
id.  452;  Reynolds  v.  Douglass,  12  Pit  497,  506 ;  Mead  v.  West. 
Ins.  Co.,  64  N.  Y.  453;  Story  y.  Conger,  36  id.  673;  Lyman 
V.  United  Ins.  Co.,  17  Johns.  373  ;  Cook  v.  Eaton,  16  Barb.  439; 
Taylor  y.  Baldwin,  10  id.  585 ;  Kent  v.  Manchester,  29  id.  595; 
Fennel  v.  Wilson,  2  Bobt.  509 ;  Moran  v.  McLarty,  11  Hun,  66; 
Maghan  v.  Hartford  Life  Ins.  Co.,  12  id,  322;  Wilson  y.  Randall, 
67  N.  Y.  338,  342  ;  Beaumont  v.  Bramley,  1  Tur.  &  Rus.  41 ;  Tain 
V.  Old,  1  D.  &  C.  634  ;  West  v.  Earnsey,  1  P.  Wms.  349  ;  1  Story's 
Eq.,  g  160.  Equity  would  not  hare  enforced  specific  performance 
of  the  written  contract  Joynes  v.  Statham,  3  Atkyns,  389 ;  Fry 
on  Spec.  Perf .,  §§  475,  486 ;  Coles  v.  Boione,  10  Pai.  526  ;  1  Story's 
Eq.,  §  134 ;  Martin  v.  Pycroft,  2  DeG.,  McN.  &  O.  785;  King  v. 
Hamilton,  4  Pet  311 ;  2  Kent,  482  (12lh  ed).  Where  no  written 
instructions  were  given  as  to  the  preparation  of  the  writings,  parol 
evidence  will  be  received  as  to  the  intention  of  the  parties.  1  Story's 
Eq.,  §  164,/.  e.;  Price  v.  Sey,  4  Giff.  235 ;  Post  t.  Leet,  8  Pai.  337; 
Fry  on  Spec.  Perf.,  §§  1,  79.  Plaintiff's  failure  to  read  the  deed 
was  no  excuse.  Breese  v.  U.  S.  Tel.  Co.,  48  N.  Y,  139;  s.  c,  8  Am. 
Rep.  526  ;  Kirkland  v.  Dins  more,  62  N.  Y.  171 ;  8.  c,  20  Am.  Rep 
475 ;  Phillip  v.  Gallant,  62  N.  Y.  256. 

Walter  S.  Cowles,  for  respondent 

Dakforth,  J.    This  is  an  appeal  from  a  judgment  of  the  General 
Term  of  the  Superior  Court  of  the  city  of  New  York,  affirming  a 
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judgment  of  the  Special  Term,  after  a  trial  before  the  court  with- 
out a  jury. 

The  plaintiff  was  the  grantee  in  a  deed  of  land  on  Seven ty-seventh 
street,  executed  by  the  defendant.  Smith  and  wife,  reciting  a  con- 
sideration of  #105,000,  in  hand  paid,  dated  April  30, 1874,  acknowl- 
edged on  the  first  day  of  May  thereafter,  and  immediately  recorded. 
The  plaintiiS  did  not  sign  the  deed,  but  after  the  usual  premises, 
including  a  description  of  the  property  granted,  and  the  habendum 
clause,  were  words  declaring  that  the  grant  was  subject  to  three 
mortgages  which  are  therein  particularly  described,  amounting  in 
the  aggregate  to  t75,000,  and  then  followed  these  words:  ''which 
said  three  several  mortgages,  together  with  the  interest  thereon  the 
party  of  the  second  part  expressly  assumes  and  agrees  to  pay  off 
and  discharge,  the  same  forming  a  part  of,  and  having  been  de- 
ducted by  the  said  party  of  the  second  part  from  the  consideration 
of  purchase-money  hereinbefore  expressed." 

This  action  was  brought  against  the  appellants  and  John  A^ 
Dake,  and  the  mortgagees  named  in  the  three  mortgages,  for  the 
purpose  of  having  the  clause  above  cited,  stricken  from  the  deed. 
The  relief  sought  was  granted.  The  trial  court  found  that  on  the 
14th  day  of  April,  1874,  the  defendants,  James  H.  Smith,  and  John 
A.  Dake,  entered  into  an  agreement  in  writing,  by  which  Dake,  as 
party  of  the  first  part,  agreed  to  sell  to  Smith,  certain  premises 
known  as  No.  11  East  Fifty-seventh  street,  in  consideration  of  one 
dollar  in  hand  paid,  and  the  sum  of  $90,000  to  be  paid  as  follows, 
viz.:  130,000  by  an  existing  mortgage  for  that  amount,  then  a  liea 
against  the  premises ;  $30,000,  by  a  deed  of  four  lots  of  land  in 
Seventy-seventh  street,  the  premises  in  question,  then  owned  by  the 
party  of  the  second  part  (Smith),  subject  to  existing  bonds  and 
mortgages  of  $75,000 ;  $30,000,  at  times  specified,  viz. ; ''  $10,000, 
in  cash  May  1,  1874,  $5,000  in  four  months  from  May  13,  1874, 
$15,000  in  one  year  from  May  13,  1874,  secured  by  bonds  and  mort- 
gages executed  by  Smith  at  the  time  of  the  passage  of  title,  on  or 
before  May  1,  1874."  It  then  provides  that  the  party  of  the  first 
part  (Dake),  on  receiving  such  payment,  shall  convey  the  Fifty* 
seventh  street  property  to  Smith. 

The  trial  judge  also  found  that  before  the  Ist  of  May,  1874,  Dake 
for  a  good  consideration,  with  the  assent  of  Smith,  assigned  his  in- 
terest in  that  part  of  the  contract  which  provided  for  the  convey* 
ance  of  the  Seventy-seventh  street  property,  to  the  plaintiff  Kilmer^ 
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and  directed  the  deed  thereof  to  be  made  to  him,  and  Kilmer  there- 
upon discharged  a  mortgage  which  he  then  held  on  Dake's  property 
in  Fifty-seventh  street  refeiTed  to  in  the  contract  He  also  finds 
that  neither  Dake  nor  Kilmer  ever  at  any  time  agreed  to  assume 
or  pay  the  three  mortgages  above  specified,  or  either  of  them,  or  any 
part  of  either  of  them,  and  that  the  clause  above  quoted  from  the 
deed  was  inserted  therein  by  the  defendant  Smith,  wi'hont  the 
knowledge  or  consent  of  Dake  or  the  plaintiff,  and  that  '*  the  plaint- 
iff took  the  deed,  and  caused  it  to  be  recorded  in  ignorance  of  the 
fact,  that  the  said  clause,  or  any  clause  or  words  of  like  import  or 
effect,  was  contained  therein,  and  supposing  and  understanding  that 
the  said  deed  in  that  particular  (as  in  all  other  respects)  corre- 
sponded to  the  express  terms  of  the  said  written  contract,  and  the 
insertion  of  said  words  and  clause  above  recited  in  said  deed  was 
unauthorized  by  the  terms  of  the  contract,  and  was  a  fraud  upon 
the  plaintiff,"  and  as  a  conclusion  of  law,  that  the  plaintiff  was  enti* 
tied  to  judgment  as  demanded  in  the  complaint,  that  the  deed  be 
reformed  and  corrected  by  striking  out  the  clause  referred  to. 

Exceptions  were  taken  to  the  findings  of  fact,  but  those  findmgs 
were  satisfactory  to  the  General  Term;  and  our  examination  of  the 
case,  aided  as  wo  have  been  by  a  most  able  and  elaborate  argument 
by  counsel  of  the  respective  parties,  discloses  none  which  has  not 
evidence  to  sustain  it.  If  therefore  there  has  been  error  in  weigh- 
ing or  considering  it,  it  is  not  one  which  we  can  correcL 

The  deed  was  to  be  drawn  in  pursuance  of  the  contract,  and  to 
carry  out  the  bargain  therein  expressed.  It  is  plain  that  the  deed 
goes  much  beyond  the  contract,  and  imposes  upon  the  plaintiff  an 
obligation  not  suggested  or  warranted  by  the  terms  of  the  agree- 
ment. It  is  also  apparent  from  the  contract  that  at  the  time  of 
its  execution  both  parties  understood  the  difference  between  a  con- 
veyance subject  to  a  mortgage,  and  one  with  an  agreement  to  assume 
and  pay  the  mortgage.  To  warrant  the  imposition  of  such  an 
obligation  upon  the  plaintiff  required  a  new  agreement  or  at 
least  an  assent  on  his  part. 

In  this  case  there  is  not  only  no  finding  of  such  agreement  or 
assent,  but  on  the  contrary,  there  is  a  finding  that  there  was  no 
agreement  or  assent  by  the  plaintiff  or  his  assignor,  and  further 
that  the  deed  was  taken  by  the  plaintiff  in  ignorance,  and  upon  the 
supposition  that  it  was  drawn  in  accordance  with  the  contract 
There  is  evidence  which  sustains  this  finding.    The  case  is  not  to 
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be  regarded  as  one  of  mataal  misunderstanding  or  mistake,  bni 
rather  as  a  case  where  one  party  deliberately  inserted  in  a  deed  a 
coyenant  tending  to  his  own  advantage  and  another's  prejudice, 
and  the  latter  in  ignorance  that  the  instrument  contains  the  cove- 
nant accepts  it  as  in  fulfillment  of  a  conti-act  which  requires  no 
such  stipulation.  The  denial  of  relief  in  such  a  case  would  be  at 
variance  with  long-established  doctrines  of  courts  of  equity,  and  a 
reproach  to  the  law  itself.  1  Story  £q.  Jur.,  §  138c.  It  has  there- 
fore been  held  that  the  ignorant  party  is  entitled  to  relief,  notwith- 
standing the  other  acted  advisedly  and  upon  full  information,  for 
that  being  admitted,  there  is  fraud.  Welles  v.  Vales,  44  N.  T.  525  ; 
Boisford  V.  McLean,  45  Barb.  478  ;  affirmed  by  Court  of  Appeals 
May,  1870 ;  Rider  v.  Powell,  28  N.  Y.  310.  The  facts  found  by 
the  trial  court  bring  the  parties  within  the  principle  established  by 
the  cases  above  cited.  Nor  do  those  referred  to  by  the  learned 
counsel  for  the  appellants  establish  any  different  doctrine.  The 
one  most  relied  upon  is  Jackson  v.  Andrews,  59  N.  Y.  244.  In  that 
the  very  element  upon  which  the  decision  in  the  case  before  us  rests 
was  wanting.  Oroyer,  J.,  says:  ^*To  entitle  the  plaintiff  to  a 
reformation  of  the  contract,  he  must  prove  that  it  was  the  inten- 
tion of  both  parties  to  make  a  contract  such  as  he  sought  to  have 
established,  and  that  this  intention  was  frustrated,  either  from  some 
fraud,  accident,  or  mutual  mistake  of  the  parties.'* 

In  the  case  at  bar  the  intention  of  both  parties  was  to  have  the 
deed  conform  to  the  written  contract ;  that  it  did  not  so  conform 
was  owing  to  the  fraud  of  one  party,  and  the  ignorance  or  misap- 
prehension of  the  other.  Other  and  numerous  authorities  are  cited 
for  theappellants,  in  support  of  the  doctrine  that  a  court  will  be  justi- 
fied in  modifying  a  written  instrument  upon  the  ground  of  mistake 
only  when  it  is  mutual,  but  for  reasons  above  stated,  those  cases  do 
not  apply  to  the  one  before  us. 

These  views  dispose  of  the  principal  question  in  the  case,  and  as 
we  find  no  error  in  the  rulings  of  the  court  upon  the  trial,  or  in  the 
refusal  of  the  trial  judge  to  make  additional  findings,  require  that 
the  judgment  appealed  from  be  affirmed. 

Judgment  affirmed^ 

All  concur. 
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FiBST  National  Bank  of  Mbadvillb  v.  Foubth  National 

Bank  of  thb  City  of  New  York. 

(77  N.  Y.  080.) 

NegotidbU  irutrument  —  negligence  of  agent  in  presentation  —  damages. 

On  the  32d  of  March,  1866,  the  National  Bank  of  Crawford  Coantj,  Pennsjl- 
▼ania,  made  and  delivered  to  plaintiff  a  sight  draft  upon  Culver,  Penn  & 
Co.,  of  New  York  city,  Tho  plaintiff  indorsed  it  and  sent  it  hy  mail  to 
defendant,  its  corresponding  bank  in  that  city,  for  collection  and  credit.  De- 
fendant received  it  on  the  morning  of  March  26,  presented  it  on  the  same 
daj,  received  the  drawee's  check  upon  the  Third  National  Bank  of  New 
York,  and  delivered  up  the  draft.  The  check  was  not  presented  for  pay- 
ment until  the  next  day,  and  then  through  the  clearing-house.  The  drawees 
failed  on  the  latter  day,  and  the  bank  refused  to  paj  the  check.  The  de- 
fendant on  the  same  day  returned  it  and  received  back  the  draft,  formally 
demanded  payment  of  the  draft,  protested  it  for  non-payment,  and  the  next 
iiay  mailed  notice  thereof  to  plaintiff  and  the  drawer.  The  drawee's  ac- 
count was  largely  overdrawn  on  the  26th,  but  the  bank  had  been  in  the 
habit  of  allowing  such  overdrafts  for  a  month,  the  drawees  making  their 
Account  g^ood  on  the  next  day,  and  the  bank  paid  all  their  checks  drawn  that 
4lay,  and  some  drawn  later  than  the  one  in  question,  and  continued  to  do  so 
down  to  the  failure  on  the  next  day.  In  an  action  of  damages  for  negli- 
gence against  defendant,  a  recovery  was  allowed  for  the  amount  of  the 
-draft  with  interest.  Held,  (1)  that  defendant  was  negligent  and  liable  for 
the  consequent  damages  ;  (2)  that  the  facts  did  not  justify  the  finding  that 
the  draft  would  not  have  been  paid  if  duly  presented;  (8)  but  that  the 
measure  of  damages  was  the  actual  loss,  and  evidence  was  admissible  to 
reduce  it  to  a  nominal  sum. 

ACTION  of  damages  for  negligence  in  collecting  a  draft     The 
opinion  stafces  the  case.    The  plaintiff  had  judgment  below. 

Benjamin  H,  Bristow,  for  appellant 

Henry  /.  Scudder,  for  respondent. 

Earl,  J.  On  the  22d  day  of  March,  1866,  the  National  Bank 
of  Crawford  County,  Pennsylvania,  at  Meadville,  made  and  deliv- 
ered to  the  plaintiff,  a  National  bank  located  at  the  same  place,  a 
sight  draft  for  ^6,000,  drawn  upon  Culver,  Penn  &  Co.,  bankers  in 
the  city  of  New  York.    The  plaintiff  indorsed  the  draft  and  sent 


MAY  TERM,  1879.  619 


Fint  Nat.  Bank  of  MeadWUe  v.  Fourth  Nat.  Bank  of  the  City  of  New  Tork. 

it  by  mail  to  the  defendant,  its  corresponding  bank  in  the  city  of 
New  York,  for  collection  and  crediL  The  draft  was  received  by 
the  defendant  on  the  morning  of  March  26,  and  was.  on  the  same 
morning  presented  by  it  to  the  drawees  for  payment  Upon  such 
presentation  it  received  from  the  drawees  their  check  for  the 
amount  upon  the  Third  National  Bank  of  New  York,  where  they 
kept  their  account,  and  it  delivered  the  draft  to  them.  It  did  not 
present  the  check  to  the  bank  for  payment  on  that  day ;  but  it  was 
sent  through  the  clearing-house  and  presented  for  payment  the 
next  day,  the  27th.  Culver,  Penn  &  Co.,  failed  on  that  day,  and 
the  bank  refused  to  pay  the  check.  The  defendant  then  took  the 
check,  and  on  the  same  day  returned  it  to  Culver,  Penn  &  Co.,  and 
received  back  the  draft  for  which  it  had  been  given,  and  then 
formally  demanded  of  them  payment  of  the  draft,  and  caused  the 
same  to  be  protested  for  non-payment ;  and  on  the  next  day, 
March  28th,  due  notice  of  such  non-payment  was  served  by  mail 
upon  the  plaintiff  and  also  upon  the  drawer. 

Upon  these  facts  it  cannot  bo  disputed  in  this  State  that  suffi- 
cient was  done  to  charge  the  drawer.  It  was  so  decided,  upon  pre- 
cisely similar  facts,  in  Turner  v.  Bank  of  Fox  Lake,  4  Abb.  Ct. 
App.  Dec.  434,  and  Burkhalter  v.  Second  National  Bank,  42  N.  Y. 
538.  If  therefore  the  whole  duty  of  the  defendant  to  the  plaintiff 
was  discharged,  as  claimed  by  the  learned  counsel  for  the  defend- 
ant, by  preserving  the  liability  of  the  drawer  upon  the  drafts  then 
the  judgment  appealed  from  is  wrong. 

It  is  the  duty  of  an  agent  who  receives  negotiable  paper  for  col« 
lection,  in  case  such  paper  is  not  paid,  so  to  act  as  to  secure  and 
preserve  the  liability  thereon  of  all  the  parties  prior  to  his  princi- 
pal ;  and  if  he  fails  in  this  duty,  and  thereby  causes  loss  to  his 
principal,  he  becomes  liable  for  such  loss.  But  this  is  not  the 
utmost  limit  of  the  agent's  duty  and  liability.  He  may  so  act  as 
to  charge  all  the  parties  to  the  paper,  and  yet  become  liable  for  a 
loss  occasioned  by  his  negligence.  The  rule  which  will  measure 
the  diligence  which  is  exacted  of  a  holder  of  such  paper,  in  order 
to  charge  the  prior  parties,  will  not  always  measure  the  diligence 
which  is  required  of  a  collecting  agent  in  the  discharge  of  liis  duty 
to  his  principal.    1  Dan.  on  Neg.  Inst.,  §  330. 

Suppose  an  agent  receives  for  collection  from  the  payee  a  sight 
draft  No  circumstance  can  make  it  his  duty,  in  order  to  charge 
the  drawer,  to  present  it  for  payment  until  the  next  day.     He  haa 
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entered  into  no  contract  with  the  drawer,  is  not  employed  or  paid 
by  him  to  render  him  any  service,  and  owes  him  no  duty  to  pro- 
tect him  from  loss.  What  is  required  to  be  done  to  charge  the 
drawer  is  simply  a  compliance  with  the  condition  attached  to  the 
draf  ty  as  if  written  therein  ;  and  that  condition  is  in  all  cases  com* 
plied  with  by  presentation,  demand  and  notice,  on  the  next  day 
after  receipt  of  the  draft.  But  suppose  the  agent,  on  the  day  he 
receives  the  draft,  obtains  reliable  information  that  the  drawee 
must  fail  the  next  day,  and  that  the  draft  will  not  be  paid  unless 
immediately  presented  ;  what  then  is  the  duty  he  owes  his  princi- 
pal, whose  interests  for  a  compensation  he  has  agreed  with  proper 
diligence  and  skill  t.o  serve  in  and  about  the  collection  of  the  draft  ? 
Clearly,  all  would  say,  to  present  the  draft  at  once;  and  if  he  fails 
to  do  this,  and  loss  ensues,  he  incurs  responsibility  to  his  principal ; 
and  yet  the  drawer  would  be  charged  if  it  was  not  presented  until 
the  next  day.  Where  an  agent  receives  a  bill  for  collection,  payable 
some  days  or  months  after  date,  in  order  to  charge  the  drawer,  he 
need  not  present  it  for  acceptance  until  it  falls  due ;  and  if  he  then 
presents  it  and  demands  payment,  and  protests  it,  and  gives  the  no- 
tice, the  drawer  is  held  ;  and  yet  in  such  a  case  he  owes  his  principal 
the  duty  to  present  the  bill  for  acceptance  at  once,  and  if  he  fails  in 
such  duty,  and  loss  ensues  to  his  principal,  he  becomes  liable  for  ''  .ch 
loss.  It  was  so  held  in  Allen  v.  Suydam,  17  Wend.  3G8.  Th<*c  case 
was  taken  to  the  Court  of  Errors,  and  again  appears  in  20  Wend.  3'Z\, 
and  although  the  judgment  was  reversed  upon  the  question  of  dam- 
ages, the  same  rule  was  laid  down  as  to  the  duty  and  liability  of  the 
agent.  The  chancellor  said  •  "  If  the  receiving  a  bill  by  an  agent, 
to  collect,  implies  an  obligation  on  his  part  to  take  the  necessary 
steps  to  charge  the  drawer  and  indorsera,  by  protest  and  notices,  in 
case  it  is  ]\ot  accepted  and  paid  by  the  drawee,  I  do  not  see  why  due 
diligence  on  the  part  of  the  agent,  in  procuring  the  acceptance  of 
the  drawee  without  delay,  when  it  may  be  necessary  or  beneficial  to 
the  interests  of  the  principal,  should  not  also  be  implied,  as  it  is  the 
duty  of  a  faithful  agent  to  do  for  his  principal  whatever  the  prin- 
cipal himself  would  probably  have  done,  if  he  was  a  discreet  and 
prudent  man.  Even  where  the  principal  is  habitually  negligent  in 
attending  to  his  own  interests,  it  forms  no  excuse  for  similar  neg- 
ligence on  the  part  of  his  agent'*  In  the  same  case.  Senator  Ver- 
planck  said  :  **  It  seems  to  be  the  general  commercial  law  of  the 
civilized  world,  that  when  a  bill  is  payable  at  a  day  certain,  the 
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drawer  and  indorscr  are  not  discharged,  if  the  bill  is  not  presented 
until  the  day  of  payment.  Yet  it  is  still  the  duty  of  the  agent  for 
collection  to  present  the  bill  for  acceptance  without  delay,  and  to 
giye  immediate  notice  of  refusal  to  accept''  He  said  further : 
''  The  principle  is  familiar  that  an  agent  for  pay  is  bound  to  use 
such  means,  care,  skill  and  precaution  as  are  adequate  to  the  due 
execution  of  his  trust.  He  must  use  the  ordinary  diligence  of  a 
skillful  and  prudent  man  in  such  affairs." 

The  rule  of  diligence  applicable  to  an  agent  for  the  collection  of 
negotiable  paper,  which  has  been  stated,  was  fully  and  explicitly 
recognized  in  the  case  of  Smiih  v.  Miller^  reported  in  43  N.  Y.  172; 
8.  c,  3  Am.  Rep.  690,  and  again  52  N.  Y.  545.  In  that  case  the 
defendants  sent  to  the  plaintiffs,  for  the  purpose  of  paying  them 
for  a  bill  of  goods,  a  draft  drawn  by  them  upon  Place  &  Co.  of  New 
York.  On  the  same  d^y  the  plaintiffs  receiyed  the  draft,  they  pre- 
sented it  to  the  drawees  for  payment,  and  received  their  check 
upon  a  New  York  bank  for  the  amount,  and  delivered  up  the  draft. 
The  check  would  have  been  paid  if  presented  on  that  day,  but  it 
was  not  presented  until  the  neirt  day,  and,  in  the  meantime,  Place 
&  Co.  having  failed,  the  bank  refused  to  pay  the  check.  Suit  was 
then  commenced  by  the  plaintiffs  against  the  defendants  for  tlie 
price  of  the  bill  of  goods,  and  it  was  held  that  the  plaintiffs  could 
not  recover,  upon  two  grounds  :  1.  Because  they  did  not  protest 
the  draft  and  give  notice  of  the  non-payment  thereof  to  the  drawers. 
2.  Because  of  their  negligence  in  not  presenting  the  check  for  pay- 
ment upon  the  day  they  received  it,  although  they  had  but  two  hours 
on  that  day  in  which  to  present  it.  The  first  ground  does  not  exist 
here;  but  the  last  does.  In  43  N.  Y.  176,  Judge  Allen,  after 
speaking  of  the  duty  wliich  the  payee  of  a  check  owes  to  the  drawer, 
said:  '^  But  the  duty  of  the  plaintiffs  to  the  defendants  is  not  de- 
termined by  that  rule  of  commercial  law.  That  rule  has  respect 
only  to  the  contract  and  liability  of  the  parties  to  the  instrument. 
When  a  check  is  taken  instead  of  money,  by  one  acting  for  others, 
as  was  done  by  the  plaintiffs,  a  delay  of  presentment  for  a  day,  or 
for  any  time  beyond  that  within  which  with  proper  and  reasonable 
diligence  it  can  be  presented,  is  at  the  peril  of  the  party  thus  retain- 
ing the  check  and  i)ostponing  presentment,  as  between  him  and  the 
persons  in  interest  whom  he  represents."  In  52  N.  Y.  549,  Judge 
Rapallo  said:  ^^  The  plaintiffs  had  received  from  the  drawees  of 
the  draft  the  means  of  obtaining  the  amount  thereof,  and  by  their 
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own  laches  these  means  became  unavailable,  and  the  amount  was 
lost  both  to  them  and  the  defendant." 

In  the  cases  of  Turner  v.  Bank  of  Fox  Lake  and  BurkhaJter  v. 
Second  National  Bank,  the  actions  were  against  the  drawers  of  the 
bills ;  and  the  sole  question  involved  was  whether  thej  had  been 
properly  charged.  The  case  of  Smith  v.  Miller  is  not  in  conflict 
with  them.  That  was  an  action  against  the  collecting  agent  for 
breach  of  his  duty ;  and  what  was  decided  in  that  case,  or  said  in 
the  opinions  written  therein,  was  in  entire  harmony  with  the  law  as 
everywhere  laid  down.  The  rule  as  recognized  is  not  unjust  or  nn< 
reasonable  or  inconveniently  uncertain.  Ilere  the  defendant  was 
bound  to  present  this  draft  and  demand  the  money  thereon.  It 
took  a  check.  That  placed  in  its  hands  the  means  of  procuring 
the  money  at  once.  It  should  have  presented  the  check  for  pay- 
ment or  certification  as  soon  as  with  reasonable  diligence  it  could, 
and  the  delay  was  at  its  peril.  There  is  nothing  in  conflict  with 
these  views  in  Bank  of  Washington  v.  TVipleft,  1  Pet  25,  and  West 
Branch  Bank  v.  Fulmer,  3  Penn.  St  402,  to  which  our  attention 
has  been  called.  The  question  here  discussed  was  not  involved  in 
those  cases. 

All  the  facts  as  to  the  draft  and  the  check  are  set  out  in  the  com- 
plaint and  are  found  in  detail  by  the  referee,  and  hence  it  cannot  be 
said  that  the  complaint  and  the  findings  are  notsufficient  to  sustain 
the  recovery,  unless  difliculty  is  found  in  points  yet  to  l)e  considered. 

It  is  said  that  the  proof  did  not  warrant  the  conclusion  that  the 
check  would  have  been  paid  if  presented  on  the  26th  day  of  March. 
It  is  true,  that  the  account  of  Culver,  Penn  &  Co.  was  largely 
overdrawn  on  that  day.  But  the  bank  had  been  in  the  habit  for  a 
long  time  of  allowing  them  to  overdraw  during  any  day,  they  de- 
positing collaterals  or  making  the  account  good  when  it  was  made 
up  the  next  day.  This  arrangement  was  entirely  at  the  discretion 
of  the  bank,  and  had  been  acted  upon  for  a  month  or  more.  Under 
it  the  bank  paid  all  the  checks  of  Culver,  Penn  &  Co.,  drawn  on  the 
26th,  and  down  to  their  failure  on  the  27th  ;  and  among  the  checks 
thus  paid  were  some  drawn  after  the  one  given  to  the  defendant. 
It  was  therefore  a  justifiable  conclusion  that  this  check  would  have 
been  paid  if  promptly  presented.  A  cause  of  action  was  therefore 
established  against  the  defendant ;  and  the  only  remaining  question 
is  the  rule  of  damages.  The  recovery  was  for  the  whole  amount  of 
the  draft,  with  interest 
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In  1  Dan.  on  Neg.  Instr.,  §  329,  the  rule  as  to  damages  in  such  a 
case  is  laid  down  as  follows  :  *'  The  measure  of  damages  which  th& 
holder  is  entitled  to  recover  of  the  bank,  or  other  collecting  agent, 
who  has  been  guilty  of  negligence  or  default  in  respect  to  it,  is  the 
actual  loss  which  has  been  suffered.  That  loss  is  prima  facie  the 
amount  of  the  bill  or  note  placed  in  its  or  his  hands  ;  but  evidence 
is  admissible  to  reduce  it  to  a  nominal  sum.''  In  Borup  v.  Nininger, 
6  Minn.  623,  the  same  rule  is  laid  down,  and  it  is  said  :  "The  de- 
fendants may  mitigate  the  damages  by  showing  cither  the  solvency 
of  the  maker,  the  insolvency  of  the  indorser,  or  that  the  paper  was 
partially  or  wholly  secured,  or  any  other  fact  that  will  lessen  the 
actual  loss  to  the  plaintiff ;  the  real  loss  occasioned  by  the  improper 
conduct  of  the  defendant  being  the  fact  for  the  jury  to  arrive  at  in 
measuring  the  plaintiff's  damages."  In  Allen  v.  Suydam,  supra, 
the  judge  at  the  trial  charged  the  jury  that  as  they  had  no  knowl- 
edge of  what  the  amount  of  the  damage  was,  except  from  the  proof 
of  the  amount  of  the  draft,  they  should  find  a  verdict  for  the 
plaintiffs  for  the  amount  of  the  draft,  with  interest  This  charge 
was  upheld  by  the  Supreme  Court,  and  the  rule  was  there  laid  down 
that  the  amount  of  the  bill  or  note,  in  such  a  case,  is  the  prima 
facie  measure  of  damages.  On  account  of  this  charge,  the  judg- 
ment was  reversed  in  the  Court  of  Errors.  20  Wend.  321.  Two 
opinions  were  delivered,  one  by  the  chancellor  for  reversal,  and 
another  by  Senator  Verplanck  for  affirmance.  These  learned 
jurists  did  not  differ  materially  as  to  the  rule  of  damages,  but  they 
differed  in  its  application  to  the  facts  of  that  case.  The  chancellor, 
writing  the  prevailing  opinion,  laid  down  the  rule  thus :  *'  Where 
there  is  a  reasonable  probability  that  the  bill  would  have  been 
accepted  and  paid  if  the  agent  had  done  his  duty,  or  where  by 
the  negligence  of  the  agent,  the  liability  of  a  drawer  or  indorser, 
who  was  apparently  able  to  pay  the  bill,  lias  been  discharged, 
so  that  the  owner  of  the  bill  cannot  legally  recover  against  such 
drawer  or  indorser,  I  admit  the  agent,  by  whose  negligence  the  loss 
hsa  occurred,  18  prima  facie  liable  for  the  whole  amount  thereof, 
with  interest,  as  damages ;  unless  he  is  able  to  satisfy  the  court 
and  jury  that  the  whole  amount  of  the  bill  has  not  been  actually 
lost  to  the  owner,  in  consequence  of  such  negligence  ; "  and  he 
claimed  that  the  facts  in  that  case  did  not  clearly  show  that  the 
loss  of  the  plaintiffs  was  the  whole  amount  of  the  bill ;  and  henoe 
he  reached  the  conclusion  that  the  charge  of  the  trial  judge  was 
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wrong,  and  that  a  new  trial  should  be  granted,  **  to  the  end  that 
no  more  damages  may  be  recovered  than  sncli  as  a  jnry  may  believe 
it  probable,  from  the  evidence  adduced,  that  the  plaintiffs  may  have 
sustained  from  the  negligence." 

When  the  agent  so  deals  with  the  draft  as  to  secure  and  preserve 
to  his  principal  all  his  rights  and  remedies  against  the  prior  parties 
to  the  bill,  he  is  liable  only  for  the  actual  or  probable  damages  which 
his  principal  has  sustained,  in  consequence  of  his  negligence  ;  and 
so  the  rule  was  recognized  to  be  in  Van  Wart  v.  Woolley^  5  DowL 
&  ByL  374.  In  Bank  of  Scotland  v.  Hamilton^  cited  in  AUen  v. 
Suydamy  where  the  agent  by  his  negligence  in  not  sooner  presenting 
a  bill  for  acceptance  became  prima  facie  liable  for  the  whole  amount 
thereof,  he  was  allowed  in  mitigation  of  damages  a  dividend 
which  his  principal  would  be  entitled  to  out  of  the  drawer's  estate 
in  bankruptcy. 

In  all  these  cases,  the  negligence  of  the  agent  being  established, 
it  is  a  question  of  damages,  and  the  agent  may  show,  notwithstand- 
ing his  fault,  that  his  principal  has  suffered  no  damages  ;  and  the 
recovery  can  then  be  for  nominal  damages  only.  He  may  show,  in 
reduction  of  the  damages,  that  if  he  had  used  the  greatest  diligence, 
the  bill  would  not  have  been  accepted  or  paid,  or  that  his  principal 
holds  collaterals,  or  has  an  effectual  remedy  against  the  prior  parties 
to  the  bill. 

The  defendant  did  not  receive  the  check  from  the  plaintiff  and 
undertake  to  collect  it ;  and  this  case  must  not  be  disposed  of  upon 
that  basis.  It  received  the  draft  for  collection  ;  and  it  was  in  refer- 
ence to  that  that  it  came  under  obligation  to  the  plaintiff  to  act 
with  diligence.  It  presented  the  draft  for  payment,  and  for  the 
purpose  of  paying  the  same,  the  drawees  delivered  to  it  an  order 
upon  a  neighboring  bank  for  the  amount,  and  instead  of  getting 
the  money  upon  the  order  at  once,  as  it  could  have  done,  it  negli- 
gently delayed  until  it  could  not.  It  had  no  more  right  to  delay 
presenting  the  order  for  the  money  than  it  would  have  had  to  de- 
cline, when  the  draft  was  presented,  to  receive  the  money  until  the 
next  day,  in  case  the  drawees  had  expressed  a  willingness  to  pay 
then.  The  gravamen  of  the  plaintiff's  complaint  is  that  the  de- 
fendant acted  so  negligently  that  it  did  not  get  payment  of  the 
draft  when  it  had  the  means  under  its  control,  and  the  power,  by 
the  exercise  of  reasonable  diligence,  to  do  so. 

But  this  fault  of  the  defendant,  so  far  as  disclosed  by  the  undis- 
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puted  facts  of  this  case,  caused  the  plaintiff  none  but  nominal 
damage.  The  defendant,  as  shown  above,  caused  the  drawer  to  bo 
charged,  and  secured  and  preserved  against  it  all  the  rights  and 
remedies  of  the  plaintiff;  and  the  presumption,  in  the  absence  of 
proof,  is  that  the  drawer  was  solvent,  and  responsible  for  the 
amount  of  the  draft.  Ingalla  v.  Lordy  1  Cow.  240  ;  Allen  v.  Buy* 
dam,  supra.  But  in  this  case  we  need  not  rest  upon  this  presump- 
tion, as  the  complaint  alleges  that  the  draft  could  be  collected 
from  the  drawer,  if  properly  charged.  The  result  is  that  the 
plaintiff  has  recovered  against  the  defendant,  as  damages  for  its 
negligence,  the  full  amount  of  the  draft.  But  the  draft  is  not  by 
this  judgment  transferred  to  the  defendant,  and  it  is  not  subrogated 
to  plain tiff^s  rights  and  remedies  thereon  against  the  drawer ;  and 
the  plaintiff  still  holds  the  draft,  and  for  aught  that  appears  in  this 
ease,  can  enforce  it,  or  has  enforced  it,  for  the  full  amount  against 
the  drawer.  To  justify  such  judgment,  the  plaintiffs  should  have 
shown  that  the  draft  was  wholly  worthless,  or  that  for  some  reason 
the  responsibility  of  the  drawer  thereof  was  wholly  unavailable  to 
it  The  plaintiff  is  entitled  to  indemnity,  and  no  more,  for  the  loss 
caused  by  the  fault  of  the  defendant,  and  it  must  show  the  extent 
ot  such  loss. 

It  was  said  by  the  learned  counsel  for  the  plaintiff,  upon  the 
argument  before  us,  that  by  the  law  of  Pennsylvania  the  drawer 
was  not  charged  upon  the  draft  by  what  was  done  by  the  defend- 
ant But  that  law  was  not  proved ;  and  in  the  absence  of  proof, 
we  must  assume  that  the  common-law  rule  prevails  there  which  pre- 
vails here.  It  was  also  stated  that  the  plaintiff  had  sued  the  drawer 
upon  the  draft  and  failed  to  recover,  because  it  was  not  properly 
charged.     But  there  is  also  no  proof  of  that. 

Therefore,  for  the  error  as  to  the  damages,  the  judgment  must 
be  reversed  and  a  new  trial  granted,  costs  to  abide  event 

Judgment  reversed. 

All  concur,  except  Folgee  and  Milleb.  JJ.,  not  voting,  and 
Church,  C.  J.,  absent. 
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8als — Miwry  — foreign  gUUtUe — bona  fids  purehaaer, 

Williamfl  boaght  of  plaintifiB,  at  Sayannah,  G^rgia,  118  bales  of  cotton,  glu- 
ing therefor  bis  checks  on  Bryan  &  Hanter,  of  the  same  place,  haying  pre- 
viously pat  the  latter  in  funds  by  his  draft  on  defendants  to  their  order,  and 
otherwise.  Plaintiff  delivered  sixty  bales  to  Williams,  and  it  was  shipped  by 
Williams  to  defendants,  at  New  York,  the  bill  of  lading  being  in  his  name 
and  having  attached  thereto  the  draft  indorsed  by  B.&  H.  Defendants  paid 
the  draft  on  presentation,  the  amount  being  more  than  the  price  of  the  sixty 
bales,  and  the  transaction  being  according  to  their  custom  with  Williams 
and  received  the  cotton  without  knowledge  of  any  claim  on  it.  One  of  the 
checks  on  C  &  H.,  being  post-dated,  was  dishonored,  and  plaintiffs  brought 
replevin  for  forty -five  bales,  part  of  the  sixty,  relying  on  a  statute  of  Georgia 
which  provides  that  "  cotton,  rice,  and  other  products  sold  by  planters  and 
commission  merchants  on  cash  sale  shall  not  be  considered  as  the  pro  erty 
of  the  buyer,  or  the  ownership  given  up,  until  the  same  shall  be  fully  paid 
for,  although  it  may  have  been  delivered  into  the  possession  of  the  buyer." 
ffeldy  that  the  action  could  not  be  maintained ;  that  assuming  that  the 
statute  was  part  of  the  contract,  it  simply  made  the  delivery  conditional, 
affected  nothing  but  the  delivery,  and  could  not  affect  the  rights  of  a  bona 
fide  purchaser  in  this  State  ;  and  the  sale  being  absolute  and  unconditional^ 
title  passed  to  defendants. 

EEPLEVIN.     The  opinion  states  the  facts.     The  defendant  had 
judgment  below. 

Erastus  Cook,  for  appellant.  The  sale  being  conditional  the 
contract  of  sale  remained  executory  until  payment  was  made.  Ifer* 
ring  v.  Hoppock,  15  N.  Y,  409;  Sirong  v.  Taylor,  2  Hill,  326;  Ballard 
V.  Burgett,  40  N.  Y.  314  ;  Coggett  v.  K  H,  R.  R.  Co.,  C9  Mass.  548. 
The  factora*  act  has  no  application  to  this  case.  Laws  1830,  p.  203; 
Covin  V.  Hill,  4  Den.  330;  Meclianics  and  Traders^  Bank  v.  F,  and 
M.  Bank,  60  N.  Y.  40;  First  Nat.  Bank  of  Toledo  v.  Shaw,  61  id. 
283;  Kinaey  v.  Leggeit,  Court  of  Appeals,  not  yet  reported  ;  Deshon 
V.  Bigelow,  8  Gray,  160;  Cookr.  Beal,  1  Bosw.  497-504;  Hatfield 
V.  Phillips,  9  M.  &  W.  650. 

• 

Benjamin  G.  Hitchings,  for  respondent 
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Bapallo,  J.  The  forty-five  bales  of  cotton  claimed  by  the  plaintiff 
in  this  action  were  part  of  a  lot  of  sixty  bales  which  were  on  the 
18th  of  November,  1870,  shipped  from  Savannah,  Georgia,  to  the 
firm  of  James  B.  Cunningham  &  Co.  of  New  York,  by  F.  8.  Will- 
iams, a  business  correspondent  of  that  firm,  who  was  in  the  habit 
of  shipping  cotton  to  them  and  drawing  against  it  for  advances 
thereon. 

A  bill  of  lading  of  the  cotton  on  board  the  steamer  San  Salvador, 
with  a  sight  draft  attached  thereto,  drawn  by  Williams  upon  Cun- 
ningham &  Co.  for  $4,500,  payable  to  the  order  of  Bryan  &  Hunter, 
of  Savannah,  and  indorsed  by  them,  were  presented  to  Cunning- 
ham &  Co.,  at  New  York,  by  the  agents  of  Bryan  &  Hunter,  on  the 
21st  of  November,  1870,  and  Cunningham  &  Co.  thereupon  paid 
the  draft  and  received  the  bill  of  lading,  in  the  usual  course  of 
business.  The  payment  of  the  draft  was  made  as  an  advance  upon 
the  cotton  on  the  faith  of  the  bill  of  lading.  In  the  bill  of  lading 
Williams  was  named  as  the  shipper  of  the  cotton.  It  was  deliver- 
able to  order  and  the  bill  of  lading  was  duly  indorsed.  Cunning- 
bam  &  Co.  had  no  knowledge  of  any  claim  of  any  person  on  the 
cotton,  and  upon  the  uncontroverted  evidence  they  stand  in  the 
position  of  bona  fide  purchasers  of  the  cotton,  or  lenders  thereon 
in  good  faith.  The  defendant  is  the  representative  of  Cunning- 
ham &  Co. 

Cunningham  &  Co.  obtained  possession  of  the  cotton  under  the 
bill  of  lading  and  put  it  in  store,  where  it  remained  until  the  25th 
of  November,  when  the  forty-five  bales  in  question  were  replevied 
in  this  action  by  Bates  &  Comer  of  Savannah. 

The  grounds  upon  which  they  claim  to  be  entitled  to  take  the 
cotton  are,  that  the  sixty  bales  shipped  by  Williams  as  above  stated 
were  part  of  a  lot  of  117  bales  sold  by  the  firm  of  Bates  &  Comer 
(of  whom  the  plaintiff  is  survivor)  to  Williams,  at  Savannah,  in 
November,  1870,  for  cash.  The  price  of  the  whole  lot  was  $8,670.20. 
The  plaintiff  testified  that  the  117  bales  were  delivered  to  Williams 
on  the  18th  of  November,  1870,  and  that  on  the  next  day,  Saturday, 
the  19th,  Williams  gave  to  plaintiff  two  checks  on  Bryan  &  Hunter; 
one  for  $6,000,  which  was  paid,  and  one  for  $2,676.20,  which  was  not 
paid.  It  appears  that  the  sixty  bales  shipped  to  Cunningham  &  Co. 
were  on  the  18th  of  November  delivered  by  the  sellers  by  direction 
of  Williams,  at  the  compress,  being  the  place  where  cotton  was 
pressed  by  the  steamers,  preparatory  to  shipment,  and  that  they 
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were  oa  the  same  day  laden  on  board  the  steamer^  and  the  bill  of 
lading  before  mentioned  was  issued  to  Williams. 

He  thereupon  drew  the  $4,500  draft  on  Cunningham  &  Co.,  and 
presented  the  same^  with  the  bill  of  lading,  to  Bryan  &  Hunter 
who  discounted  the  draft,  and  against  the  proceeds  of  this  discount 
and  other  moneys  in  their  hands  Williams  drew  the  before-men- 
tioned checks  on  Bryan  &  Hunter  for  #6,000  and  $2,676.20  in  favor 
of  the  plaintiff's  firm,  for  the  purpose  of  paying  for  the  117  bales, 
and  plaintiff's  firm  on  the  next  day  collected  the  $6,000  check  as 
before  stated.  Williams  testifies  that  the  check  for  $2,676.20  was 
dated  some  days  ahead,  and  also  that  he  informed  plaintiff  of  the 
shipment  at  the  time,  but  as  these  facts  are  controverted  they  are 
not  taken  into  consideration. 

No  condition  appears  to  have  been  attached  by  the  parties  to  the 
delivery  of  the  cotton  on  the  18th  of  November,  nor  is  it  alleged 
that  Williams  obtained  possession  of  it  by  means  of  any  fraud.  It 
was  voluntarily  and  absolutely  delivered  by  the  vendors,  in  the  usual 
course  of  business,  and  no  question  would  arise  as  to  the  title  of 
Williams  or  of  Cunningham  &  Co.,  but  for  a  statute  of  the  State 
of  Georgia,  upon  which  the  plaintiff  relies  to  maintain  this  action. 

This  statute  provides  that  ^^ cotton,  rice,  and  other  products  sold 
by  planters  and  commission  merchants  on  cash  sale  shall  not  be 
considered  as  the  property  of  the  buyer,  or  the  ownership  given  up> 
until  the  same  shall  be  fully  paid  for,  although  it  may  have  been 
delivered  into  the  possession  of  the  buyer." 

'  It  is  not  claimed  on  the  part  of  the  plaintiff  that  this  statute  hag 
any  force,  ex  propria  vigore,  in  this  State,  but  the  claim  made  is, 
that  the  statute  being  the  law  of  the  State  where  the  parties  re- 
sided, and  the  property  was,  and  where  the  contract  was  made  and 
to  be  performed,  it  entered  into  the  terms  of  the  contract,  and  be- 
came a  part  of  it,  to  the  same  extent  as  if  its  essential  provisions 
had  been  written  into  it. 

Assuming  this  position  to  be  correct,  the  questions  arise,  first, 
what  was  the  nature  and  effect  of  the  dealing  between  the  vendors 
and  Williams,  as  construed  by  including  the  provisions  of  this 
statute  as  part  of  the  contract?  and  secondly,  what  are  the  rights  of 
a  bona  fide  purchaser  from  Williams  ? 

The  plaintiff  contends  that  the  effect  of  incorporating  the  statute 
mto  the  contract  was  to  make  the  sale  to  Williams  a  conditional 
sale,  but  I  apprehend  that  this  is  not  an  accurate  view.    The  sale 
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was  a  present,  absolute  sale;  not  executory  nor  depending  upon  any 
contingency.  The  obligation  of  the  buyer  to  pay  was  absolute,  and 
the  property  was  at  his  risk.  If  it  had  been  destroyed,  or  lost  on 
the  Toyage,  his  obligation  to  pay  would  not  have  been  discharged) 
notwithstanding  that  as  between  him  and  his  vendors  the  title  had 
not  passed.  The  statute  did  not  purport  to  affect  any  of  these 
rights,  or  to  attach  any  condition  to  the  contract  of  sale.  It  simply 
made  the  delivery  conditional,  and  if  written  into  the  contract 
would  affect  nothing  but  the  delivery.  The  property  in  that  caser 
stood  in  precisely  the  same  condition  after  its  delivery  to  Williams^ 
at  Savannah,  as  if  the  transaction  had  taken  place  in  this  State, 
and  the  vendor  on  a  cash  sale  had  expressly  attached  to  the  deliyery 
a  condition  that  the  title  should  not  pass  until  payment  of  ther 
price.  Such  transactions  are  of  common  occurrence  in  this  State^ 
and  the  rights  of  the  vendor  and  vendee,  and  of  bona  fide  purchasers 
from  the  vendee,  are  well-settled  by  the  adjudications  of  our  courts. 
Where  goods  are  sold  to  be  paid  for,  in  cash  or  by  notes  on  delivery, 
if  delivery  is  made  without  demand  of  the  notes  or  cash  the  pre- 
sumption is  that  the  condition  is  waived,  and  a  complete  title  vests 
in  the  purchaser;  but  this  presumption  may  be  rebutted  by  proof 
of  acts  or  declarations  and  circumstances  showing  au  intention  that 
the  delivery  shall  not  be  considered  complete  until  performance  of 
the  condition,  and  the  question  of  intention  is  one  of  fact  But 
after  actual  delivery,  although  as  between  the  parties  to  the  sale 
such  delivery  be  conditioual,  a  bona  fide  purchaser  from  the  vendee 
obtains  a  perfect  title  {Smith  v.  Lynes,  5  N.  Y..41;  Fleeman  v.  Mc^ 
Kean,  25  Barb.  474;  Beavers  v.  Latie,  6  Duer,  238),  though  a  vol- 
untary assignee  of  the  purchaser  does  not.  Haggeriy  v.  Palmer, 
6  Johns.  Ch.  438.  The  statute  of  Georgia  having  no  operation  here 
as  law,  its  only  effect  can  be  to  place  tlie  parties  in  the  same  position 
as  if  it  had  been  stipulated  at  the  time  of  the  delivery  to  Williams 
that  such  delivery  should  be  conditional  upon  payment,  and  we 
must  apply  to  the  case  the  law  of  this  State  which  protects  a  bo?ia 
fide  purchaser  from  one  to  whom  goods  have  been  conditionally 
delivered,  against  the  claims  of  the  original  vendor.  Rawls  v. 
Deshlery  3  Keyes,  572,  is  very  much  in  point.  Deshler  sold  a  quan- 
tity of  corn  to  Oriffin,  and  gave  him  an  order  on  the  elevator  to 
deliver  the  corn  to  him  "  subject  to  my  order  till  paid  for."  This 
delivery  was  clearly  conditional.  The  Georgia  statute  was  actually 
I  incorporated  into  the  contract,  and  neither  Griffin  nor  his  execution 
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creditor  or  vol UDtary  assignee,  could  have  resisted  successfully  a 
claim  of  the  vendor  to  retake  it  Yet  this  court  held  that  Oriffin 
having  shipped  the  corn  and  drawn  against  it,  the  drawees,  having 
paid  the  draft  on  the  faith  of  the  bill  of  lading,  were  protected  as 
bona  fide  purchasers,  and  also  under  the  factor's  act 

In  Wait  V.  Oreen^  36  N.  Y.  556,  the  vendor  of  a  horse  delivered 
it  and  took  from  the  purchaser  a  note  at  foot  of  which  was  a 
memorandum  signed  by  the  vendee :  ^*  Given  for  one  bay  horse. 
The  said  Mrs.  Comins  (the  vendor)  holds  the  said  horse  as  her 
property  until  the  above  note  is  paid."  This  court  held  that  a  bona 
fide  purchaser  from  the  vendee  obtained  a  good  title.  This  case  is 
supposed  to  be  in  conflict  with  Herring  v.  Hoppocky  15  N.  Y.  409, 
Ballard  v.  Burgetty  40  id.  314,  and  Austin  v.  />//«,  46  id.  500.  If 
the  transaction  is  to  bo  regarded  as  a  conditional  sale,  the  case  is  in 
conflict  with  the  two  last  cited  cases  in  40  and  46  N.  Y.,  but  it  can 
well  be  treated  as  a  case  only  of  conditional  delivery.  In  Ballard 
V.  Burgett  it  was  held  that  where  the  sale  was  conditional,  no  titlo 
passed  to  the  vendee,  because  there  was  no  sale  until  the  condition 
was  performed,  and  the  so-called  vendee  was  a  mere  bailee  with  a 
contnict  for  a  future  sale.  That  the  property  while  in  his  hands 
was  at  the  risk  of  the  vendor,  and  the  so-called  vendee  was  not 
liable  for  the  price.  That  he  had  no  title  to  the  property  and  could 
convey  none,  even  to  a  bona  fide  purchaser ;  that  thera  was  no  sale, 
and  he  had  a  mere  possession,  and  that  the  flnding  of  the  referee 
that  the  agreement  was  that  the  property  was  to  remain  the  property 
of  the  plaintiff  till  the  $180  were  paid,  was  incompatible  with  the 
finding  of  a  sale,  and  the  true  construction  of  the  contract  was 
that  the  oxen  were  delivered  under  an  agreement  that  when  the 
party  receiving  them  should  pay  $180,  the  party  delivering  them 
would  sell  the  oxen.  Wait  v.  Oreen,  was  distinguished,  and  it  was 
held  that  under  the  circumstances  of  that  case  if  the  horse  had 
died  before  payment  of  tho  note  such  death  would  have  been  no 
defense  to  the  note,  and  that  was  a  conclusive  circumstance  showing 
that  tho  condition  expressed  in  the  note  was  a  mere  security  for  the 
price.  Whereas  in  tho  case  at  bar,  had  the  oxen  died,  no  action 
could  have  been  maintained  for  the  purchase-money.  The  cases 
holding  that  where  there  is  a  sale  and  a  conditional  delivery,  a 
bona  fide  purchaser  from  the  vendee  acquires  a  good  title  dis- 
charged of  the  lien  for  the  purchase-money,  are  cited,  but  they 
are  not    attempted    io  be  overruled    nor    are   they    questioned 
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In  Austin  v.  Dyey  46  N.  Y.  600,  the  principle  of  this  decision 
is  clearly  stated,  and  is,  that  one  having  possession  of  personal 
property  as  bailee,  with  an  executory  and  conditional  agree* 
ment  for  its  purchase,  the  condition  not  having  been  performed, 
can  give  no  title  to  a  purchaser,  though  the  latter  acts  in  good 
faith  and  parts  with  valine  without  notice  of  the  want  of  title.  In 
that  case  the  alleged  vendee  was  to  pay  hire  for  the  oxen  until  he 
should  pay  a  specified  sum  in  a  specified  manner  in  lumber,  and 
then  he  was  to  become  the  owner.  Until  then  there  was  no  sale, 
and  they  were  at  the  risk  of  the  bailor,  who  received  hire  for  their 
use.  The  sale  was  executory  as  that  in  Ballard  v.  Burgett  was  con- 
strued to  be.  In  Herring  v.  Hoppock,  15  N.  Y.  409,  and  Strong 
Y.  Taylor  2  Hill,  326,  the  question  of  the  rights  of  a  bona  fide  pur- 
chaser did  not  arise  and  it  is  therefore  immaterial  to  consider 
whether  those  were  cases  of  conditional  sale  or  conditional  delivery. 
In  the  present  case  it  cannot  be  pretended  that  the  sale  was  execu- 
tory or  conditional.  It  was  an  absolute  unconditional  sale,  and  the 
greater  part  of  the  purchase-money,  much  more  than  sufficient  to 
cover  the  price  of  the  bales  received  by  the  defendant's  firm,  had 
actually  been  paid.  There  is  no  feature,  favorable  to  the  plaintiff, 
by  which  he  can  be  distinguished  from  Smith  v.  Lynes,  5  N.  Y.  41, 
and  the  cases  there  referred  to,  and  that  case  and  Bawls  v.  Deshler, 
3  Eeyes,  572,  establish  that  a  condition  that  the  title  shall  not  pass 
until  payment,  when  attached  to  a  delivery  upon  an  actual  com- 
pleted contract  of  sale,  is  available  only  as  against  the  vendee  and 
persons  claiming  under  him,  other  than  bona  fide  purchasers  with- 
out notice. 

This  view  renders  it  unnecessary  to  examine  that  branch  of  the 
defense  which  rests  upon  the  factor's  act.  The  case  falls  literally 
within  the  provisions  of  the  act,  but  it  has  been  said  in  numerous 
cases  that  the  first  section  of  the  act  applies  only  when  the  ship- 
ment has  been  made  with  the  consent  of  the  owner,  in  the  name  of 
another  person  There  is  no  adjudicated  case  which  rests  upon  that 
proposition,  and  it  maybe  an  open  question  whether  under  the  cir- 
cumstances of  the  present  case  the  statute  would  not  be  a  proteo- 
tion,  but  as  the  ground  already  discussed  is  sufficient  to  decide  thi 
case  time  will  not  be  consumed  in  that  inquiry. 

The  judgment  should  be  affirmed. 

Judgment  affirmed^ 

All  concur. 
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National  Trust  Company  v.  Glbasok. 

(77  N.  Y.  400.) 

Action  —  money  liad  and  received  by  forgery  —  eseentiale  of — married  woman 

—  witnees  —  conviction  of  felony  in  another  iState. 

In  an  action  against  seyeral,  including  a  married  woman,  for  money  had  and  re- 
ceived by  one  by  means  of  a  forgery  to  which  all  were  parties,  it  is  neces- 
sary to  a  recovery  against  all,  to  show  that  all  were  interested  in  the  money 
received ;  mere  complicity  in  the  forgery  will  not  charge  any  in  such  an 
action ;  and  the  married  woman  could  not  be  rendered  liable  without  show- 
ing a  contract  by  her  in  her  separate  business,  or  for  the  benefit  of  her 
separate  estate,  or  for  which  she  had  charged  her  separate  estate. 

The  conviction  of  one  of  felony  in  another  State  does  not  disqualify  him  as  a 
witnees  in  this.    (See  note,  639.) 

ACTION  for  money  had  and  received.    The  opinion  states  the 
case.    The  plaintiff  had  judgment  below 

Ira  ShafeTy  for  appellants. 

Frederick  Smyth,  for  respondent.  Defendants  are  jointly  and 
severally  liable  to  respond  for  the  damage  arising  oat  of  the  illegal 
acts,  or  the  acts  of  any  one  of  them  in  furtherance  of  the  conspir- 
acy. 3  Greenl.  Ev.,  §§  89,  97;  1  Whart.  Am.  Crim.  Law,  §  702;  People 
V.  Mather,  4  Wend.  229  ;  2  Whart  Am.  Crim.  Law,  §§  2351,  2352 ; 
3  E.  S.,  988,  §  33;  id.  985,  §§  9, 10;  Comrno7meaUh\.  Hall,  4  Allen, 
307;  Cole  v.  Cole,  50  How.  Pr.  60;  1  Greenl.  Ev.,  423,  §  376;  Code  of 
Civil  Pro.,  §  838.  The  motion  to  dismiss  the  complaint  as  against 
Mrs.  Gleasou  was  properly  denied.  3  II.  S.  996,  §§  17,  18;  Cooley 
on  Torts,  115;  2  Bish.  Law  of  Married  Women,  §  258;  Cassin  v. 
Delany,  38  X.  Y.  178. 

Bapallo,  J.  The  complaint  in  this  action  avers  that  about  the 
5th  of  July,  1873,  the  defendants  were  possessed  of  certain  docu- 
ments purporting  to  be  forty- two  first  mortgage  bonds  of  the  Buf- 
falo, New  York  &  Erie  Railroad  Company,  and  that  they  obtained 
and  received  from  the  plaintiff  $30,000  and  on  the  deposit  of  said  pre- 
tended bonds  with  the  plaintiff  as  security,  but  the  plaintiff  after- 
ward discovered  that  said  bonds  were  forged  and  worthless,  where- 
fore it  alleges  that  the  defendants  have  had  and  received  to  and  for 


APRIL  TERM,  1879.  635 


National  Trust  Companj  v,  GleasoD. 


the  use  of  the  plaintiff  the  sum  of  (30,000,  and  are  indebted  to  the 
plaintiff  in  that  snin.  The  complaint  also  contains  averments 
excusing  the  plaintiff  from  tendering  the  bonds  to  the  defendants, 
and  demands  judgment  for  the  t30,000  and  interest. 

The  answers  of  the  defendants  who  have  answered  deny  the 
material  allegations  of  the  complaint,  and  the  answer  of  the  defend- 
ant Amelia  A.  Gleason  sets  up,  in  addition,  that  at  the  times  of  the 
transactions  alleged  in  the  complaint  she  was  a  married  woman, 
the  wife  of  the  defendant  Valentine  Oleason. 

The  action  was  purely  ex  contractu,  and  one  which  under  the 
common-law  system  of  pleading  would  haye  been  denominated  an 
action  of  assumpsit  for  money  had  and  received.  No  tort  is  alleged. 
There  is  no  averment  that  the  defendants  had  any  connection  with^ 
or  knowledge  of  the  forgery  of  the  bonds,  or  that  they  were  engaged 
in  any  conspiracy  to  defraud  the  plaintiff.  No  right  or  claim  to 
damages  for  any  wrong  is  set  up,  but  simply  an  indebtedness  for 
money  had  and  received  to  the  use  of  the  plaintiff,  or  perhaps  for 
money  borrowed. 

To  maintain  such  an  action  it  is  necessary  to  establish  that  the 
defendants  have  received  money  belonging  to  the  plaintiff  or  to 
which  it  is  entitled.  That  is  the  fundamental  fact  upon  which  the 
right  of  action  depends.  It  is  not  sufficient  to  show  that  they  have 
by  fraud  or  wrong  caused  the  plaintiff  to  pay  money  to  others,  or 
to  sustain  loss  or  damage.  That  is  not  the  issue  presented  in  the 
action. 

The  plaintiff  introduced  evidence,  which,  as  is  claimed,  estab- 
lishes that  all  the  defendants  were  acting  in  concert,  and  were 
guilty  in  a  greater  or  less  degree  of  complicity  in  the  forgery  of  the 
bonds.  That  the  bonds  were  passed  off  upon  the  plaintiff  by  the 
defendant  Charles  Rolston,  who  received  from  the  plaintiff  the 
money  advanced  by  it.  and  afterward  absconded. 

Upon  this  evidence  (throwing  out  of  view  the  special  questions 
raised  as  to  the  liability  of  the  defendants  who  were  married 
women,  and  of  those  defendants  as  to  whom  it  is  claimed  that  the 
evidence  was  insufficient  to  connect  them  with  the  forgery),  it  was 
a  question  of  fact  for  the  jury  whether  Rolston,  in  receiving  the 
money,  was  acting  in  behalf  of  those  engaged  with  him  in  the 
forgery,  and  was  carrying  out  the  common  purpose  with  the 
authority  and  for  the  benefit  of  all  his  confederates.  It  was  not 
necesfsary  to  establish  that  each  defendant  personally  received  a 
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share  of  the  proceeds  of  the  bonds.  If  the  whole  proceeds  were 
received  by  a  common  agent,  those  for  whose  benefit  it  was  thus 
received  were  jointly  liable  for  the  entire  sum;  and  this  result 
would  not  be  varied  by  the  circumstance  that  the  common  agent 
failed  to  account,  and  absconded  with  the  proceeds. 

It  was  nevertheless  a  question  of  fact  and  not  of  law  whether  the 
several  defendants  who  were  guilty  of  complicity  in  the  forgery 
were  interested  m  the  money  received  by  Bolston.  Mere  complicity 
in  a  forgery  or  other  crime  does  not,  as  matter  of  law,  render  every 
guilty  party  liable  in  a  civil  action,  ex  contractu,  for  money  had 
and  received,  or  as  borrowers,  to  every  person  who  has  been  de- 
frauded of  money  by  means  of  such  crime.  To  charge  a  party  in 
an  action  of  that  character  the  receipt  of  the  money  by  him,  directly 
or  indirectly,  must  be  established.  His  complicity  in  the  crime 
is  not  the  cause  of  action,  but  only  an  item  of  evidence  tending  to 
establish  his  interest  in  the  proceeds. 

These  questions  are  fully  presented  in  the  case  at  bar,  by  excep- 
tions to  the  charge,  and  by  requests  to  charge.  As  to  the  defend- 
ants, Mrs.  Gleason  and  H.  S.  Corp,  they  were  also  presented  by  a 
motion  for  a  nonsuit.  Among  other  grounds  specified  on  that 
motion  were  the  third,  that  as  to  Mrs.  Oleason,  who  was  a  married 
woman,  the  plaintiffs  had  not  shown  that  she  had  received  any 
portion  of  the  money  obtained  by  Rolston  from  the  plaintiff,  or 
that  any  portion  of  it  went  to  the  benefit  of  her  separate  estate, 
and  the  sixth,  that  there  was  no  evidence  that  either  of  the 
defendants  participated  in  the  money  obtained  by  Rolston  from 
the  plaintiff.  Before  the  charge  was  delivered  the  counsel  for 
all  the  defendants  requested  the  court  to  charge,  among  other 
things;  second,  that  to  entitle  the  plaintiffs  to  a  verdict  they  must 
establish  that  the  defendants  directly  or  indirectly  aided  or  assisted, 
or  were  in  some  way  knowingly  implicated  in  obtaining,  through 
Rolston,  the  money  from  the  plaintiffs ;  ninth,  that  if  the  jury  be- 
lieved that  any  defendant  merely  knew  of  the  alleged  intended 
crime  of  forgery,  but  did  not  participate  in  it  or  receive  any  of  the 
proceeds,  the  jury  would  not  be  justified  in  finding  a  verdict  against 
him.  The  counsel  for  defendants  Mrs.  Oleason  and  Corp  requested 
the  court  to  charge  :  Third,  that  the  jury  could  not  find  a  verdict 
against  Mrs.  Oleason  unless  they  were  satisfied  on  the  evidence  that 
the  money  obtained  on  the  bonds  passed  to  the  plaintiff,  or  some  part 
thereof  was  received  by  her  and  went  to  the  benefit  of  her  separate 
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estate;  fourth,  that  there  was  110  direct  evidence  that  Mrs,  Gleason 
received  any  part  of  the  money,  or  that  any  part  of  it  went  to  the 
benefit  of  her  separate  estate;  eighth,  that  before  the  plaintiff  can 
recover  of  either  of  the  defendants  in  this  action  it  must  show  that 
such  defendant  received  some  portion  of  the  money  obtained  from 
the  plaintiff  on  the  forged  bonds,  either  personally  or  by  an  agent, 
and  if  by  an  agent,  the  agency  must  be  proved,  and  in  case  of  the 
absence  or  insufficiency  of  such  proof  as  to  any  defendant,  such  de- 
fendant was  entitled  to  a  verdict 

The  court  charged  the  jury,  among  other  things,  that  the  law  of 
the  case  was,  ^'  that  tliose  who  took  part,  a  guilty  part,  no  matter 
what  that  part  was,  how  small  or  how  great  in  the  commission  of 
the  forgery  of  the  bonds  of  the  Buffalo,  New  York  and  Erie  Rail- 
way Company,  were  responsible  in  this  case  for  the  money  that  was 
obtained  on  any  part  of  these  bonds  by  the  defendant  Rolston. 
That  it  was  immaterial  what  the  part  taken  was,  provided  any 
thing  was  done  by  any  one  of  the  parties  for  the  purpose  of  assist- 
ing in  accomplishing  the  success  of  the  forgery;  that  each  was 
responsible  with  the  other." 

In  view  of  the  requests  made,  directing  the  attention  of  the 
court  to  the  point,  it  is  very  clear  that  the  court  held  and  instructed 
the  jury  as  the  law  of  the  case,  that  the  mere  fact  of  a  person 
taking  a  guilty  part,  to  any  extent  whatever,  in  the  commission  of 
a  forgery,  or  in  aiding  in  it,  was  sufficient  to  render  him  legally 
responsible,  in  an  action  for  money  had  and  received,  to  any  per- 
son advancing  money  on  the  forged  security;  and  the  case  was  in 
substance  submitted  to  the  jury,  to  be  determined  on  the  same 
principles  as  if  the  defendants  were  on  trial  on  an  indictment  for 
forgery,  or  a  conspiracy  to  defraud.  However  desirable  it  may  be 
to  render  judgments  against  peraons  guilty  of  such  offenses,  in  any 
form  of  proceeding  in  which  they  may  be  brought  before  the  court, 
whether  civil  or  criminal,  the  law  does  not  permit  that  indulgence 
of  our  desire  to  administer  justice  in  the  abstract,  but  confines  us 
to  prescribed  forms  of  proceeding,  applicable  to  particular  cases. 
The  right  to  a  civil  remedy  is  not,  under  our  statute  merged  in  the 
crime,  but  the  civil  right  of  action  must  be  made  out.  The  alleged 
cause  of  action  in  this  case  is  the  receipt  by  the  defendants  of  the 
plaintiff's  money,  and  I  think  the  eighth  request  to  charge  correctly 
stated  the  law,  and  the  charge  should  have  been  given,  viz.:  That 
to  maintain  the  action  the  plaintiff  must  show  that  the  defendants 
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received  some  portion  of  the  money  either  peraonallj  or  by  aa 
agent,  and  if  by  an  agent,  the  agency  mast  be  proved.  What  should 
be  sufficient  evidence  to  authorize  the  jury  to  infer  such  an  agency 
is  a  different  question.  This  request  was  not  granted,  but  as  it  was 
made  only  on  behalf  of  Mrs.  Gleason  and  Corp,  the  exception  is 
available  only  to  them.  The  exception  to  the  charge,  however,  that 
all  those  who  took  any  guilty  part  in  the  commission  of  the  forgery 
were  liable  for  the  money,  was  taken  in  behalf  of  all  the  defend  • 
ants.  That  the  meaning  of  the  judge  was  that  a  guilty  complicity 
in  the  forgery,  irresi)ectivo  of  any  actual  or  constructive  receipt  of 
the  proceeds,  would  be  sufficient  to  sustain  this  action,  is  clearly 
shown,  and  was  conveyed  to  the  jury  by  the  answer  of  the  judge 
to  the  second*  request  of  all  the  defendants,  viz.:  that  to  entitle  the 
plaintiffs  to  a  verdict  they  must  establish  that  the  defendants 
directly  or  indirectly  aided,  assisted,  or  were  in  some  way  know- 
ingly implicated  in  obtaining  through  Rolston  the  money  from  the 
plaintiffs.  To  this  request  the  judge  replied  that  he  so  charged 
with  this  modification:  '^  That  when  persons  are  engaged  in  the 
commission  of  a  felony,  the  law  is  not  very  particular  in  ascertain- 
ing how  far  the  consequences  of  that  felony  reach,  to  the  knowl* 
edge  of  those  persons,  but  if  they  commit  a  felony  they  are 
responsible  for  all  the  natural  consequences  that  flow  from  that 
Why  do  men  forge  bonds?  They  forge  them  for  the  purpose  of 
having  money  obtained  from  honest  people  upon  them.  Now  if 
bonds  being  forged,  even  an  unknown  person  should  obtain  money 
upon  them,  who  is  legally  responsible?  Why,  the  person  who 
forged  the  bonds." 

The  rule  was  thus  broadly  laid  down  that  any  person  who  forges 
or  aids  iu  the  forgery  of  an  instrument  is  liable  in  an  action  ex 
contractu^  for  money  had  and  received,  to  any  person  who  may 
advance  money  upon  the  forged  paper,  without  regard  to  the  ques- 
tion who  got  the  money,  and  even  if  the  person  is  unknown. 
However  sound  the  rule  of  responsibility  laid  down  may  be  in 
respect  to  the  criminal  offense,  or  perhaps  as  applicable  to  an  action 
for  damages  for  an  injury  caused  by  the  crime,  it  cannot  be  sus- 
tained as  applicable  to  an  action  for  money  had  and  received  or 
money  borrowed.  This  modification  was  excepted  to  on  behalf  of 
all  the  defendants.  To  the  ninth  request  on  behalf  of  all  the 
defendants,  that  if  the  jury  believed  that  any  defendant  merely 
knew  of  the  alleged  intended  crime  of  forgery,  but  did  not  partici- 
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pate  in  it  or  receive  any  of  the  pi-oceeds,  the  jury  would  not  be 
justified  in  finding  a  yerdict  against  them,  the  judge  replied: 
^'That  is  the  law,  gentlemen,  if  you  can  imagine  such  a  case,  and 
if  a  party  stands  by  during  the  commission  of  a  felony  or  a  part  of 
it,  and  mei*ely  knows  that  it  is  going  on  and  does  not  participate 
in  it.  There  must  be  some  assistance,  by  the  presence,  or  by  some 
act  or  advice  or  help  of  the  party,  to  implicate  in  the  crime,  and  if 
there  is  any  act,  as  I  said  before — any  act  or  advice  or  assistance 
given,  which  is  given  for  the  purpose  of  effecting  the  felony,  it 
makes  the  party  doing  that,  or  saying  that,  guilty  of  complicity.'' 

That  part  of  the  request  which  touches  the  subject  of  the  receipt 
of  the  proceeds  is  not  noticed,  and  in  connection  with  the  other 
parts  of  the  charge  it  clearly  appears  that  in  the  view  of  the  learned 
judge,  any  advice  or  assistance  by  presence,  by  saying  any  thing,  or 
otherwise,  in  the  commission  of  a  felony,  whereby  a  third  party  is 
defrauded  of  money,  is  sufficient  to  make  the  offender  liable  in  this 
form  of  action,  no  matter  who  receives  the  proceeds. 

Not  a  single  authority  has  been  cited  in  support  of  the  theory  on 
which  the  case  was  submitted  to  the  jury.  All  the  authorities 
cited  by  the  plaintiff's  counsel  relate  to  actions  for  conspiracies  and 
torts,  and  in  his  points  he  treats  this  as  an  action  for  damages  for 
a  conspiracy.  But  it  is  impossible  to  sustain  this  position,  as  the 
complaint  contains  no  allegations  showing  any  wrong  done  by  the 
defendants,  but  rests  purely  and  simply  upon  the  allegation  that 
the  defendants  received  the  money  which  was  advanced  upon  the 
forged  bonds,  and  are  indebted  for  it  as  money  had  and  received  to 
the  plaintiff's  use,  and  the  point  is  expressly  taken,  throughout  the 
trial,  that  the  action  cannot  be  maintained  without  proof  of  this 
essential  allegation.  If  a  man's  goods  are  taken  by  an  act  of  tres- 
pass, and  are  subsequently  sold  by  the  trespasser  and  turned  into 
money,  he  may  maintain  trespass  fur  the  forcible  injury,  or  waiv- 
ing the  force,  he  may  maintain  trover  for  the  wrong,  or  waiving 
the  tort  altogether,  he  may  sue  for  money  had  and  received.  Pol- 
lock, C.  B.,  Rodgers  v.  Maw^  15  M.  &  W.  448.  And  the  rule  ia 
the  same  here,  even  if  the  goods  are  stolen.  But  to  maintain  the 
action  for  money  had  and  received,  the  goods  must  have  been 
turned  into  money  and  the  defendant  must  have  received  the  pro- 
ceeds, directly  or  indirectly.  To  maintain  such  an  action  it  is 
necessary  that  a  certain  amount  of  money  belonging  to  one  person 
should  have  improperly  come  into  the  hands  of  another,  and  there 
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mast  be  some  privity  between  them.  Add.  on  Oont  1062 ;  Greeul. 
S^M  §§  120-122.  It  is  difficult  to  coaceive  upon  what  legal 
principle  a  wife  who  merely  aids  and  abets  her  hasband  in  the 
commission  of  a  forgery,  or  a  mechanic  who  is  employed  to  execute 
some  part  of  the  work  and  is  paid  for  his  serviceSy  having  no  con- 
cern with  or  interest  in  the  fruits  of  the  crime,  can  be  held  liable 
in  an  action  ex  contractu  for  money  advanced  upon  the  forged 
instrument,  whatever  may  be  their  responsibility  in  a  criminal 
prosecution  for  the  offense. 

As  to  Mrs.  Oleason,  an  action  ex  contractu  can  be  maintained  against 
her  only  by  showing  that  she  is  liable  upon  some  contract  made  in  a 
separate  business  carried  on  by  her,  or  with  reference  to  her  sepa- 
rate estate,  or  for  which  she  has  charged  her  separate  estate ;  and 
wo  think  the  point  is  well  taken  that  there  is  no  evidence  of  any 
such  contract  on  her  part,  or  at  least  that  the  question  should  have 
been  submitted  to  the  jury  as  requested.  If  there  were  evidence 
showing  that  she  had  received  any  part  of  the  money,  and  the  jury 
had  so  found,  she  might  possibly  have  been  liable,  on  the  ground 
that  the  money  went  to  the  benefit  of  her  separate  estate,  but  no 
such  question  was  submitted.  The  only  evidence  affecting  her,  to 
which  our  attention  is  called,  was  to  the  effect  that  she  was  the  wife 
of  one  of  the  conspirators  and  was  acquainted  with  the  others,  and 
that  they  were  in  the  habit  of  meeting  at  the  house  where  she  re- 
sided with  her  husband,  and  part  of  the  forging  was  done  thore^ 
and  that  she  was  present  when  the  forged  seal  of  the  Buffalo,  Kew 
York  &  Erie  Bailroad  Company  w^as  delivered  to  her  husband  and 
examined  by  him,  and  that  the  forged  cancelling  stamp  was  de- 
livered to  her  in  a  parcel  to  be  delivered  to  her  husband,  though  it 
does  not  appear  that  she  knew  what  it  was.  These  circumstances 
may  tend  to  sliow  some  knowledge  on  her  part  of  the  transaction, 
but  do  not  establish  that  she  received  any  money  for  the  benefit  of 
her  separate  estate,  nor  make  out  a  case  of  liability  on  her  part  in 
an  action  upon  an  implied  contract: 

The  point  relating  to  the  incompetency  of  Pettis  as  a  witness,  by 
reason  of  his  conviction  of  a  felony  in  the  State  of  Massachusetts, 
is  covered  by  the  decision  of  this  court  in  the  late  case  of  Sims  v. 
SimSy  75  K.  Y.  466,  in  which  it  was  held  that  a  conviction  in 
another  State  did  not  render  a  person  incompetent  to  be  a  witness 
here.    We  do  not  think  that  the  circumstance,  that  at  the  time 
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Pettis  was  examined  as  a  witness  the  term  of  his  sentence  had  not 
expired,  distinguishes  this  case  from  that  of  Sims  v.  Sims, 

We  have  not  examined  the  numerous  exceptions  to  rulings  upon 
evidence,  nor  to  the  refusal  to  dismiss  the  complaint  as  to  particu- 
lar defendants,  on  the  ground  of  the  insufficiency  of  the  evidence 
to  connect  them  with  the  crime,  as,  for  the  reasons  already  stated 
the  judgment  must  be  i*eversed.  Many  of  the  exceptions  are  covered 
by  the  vii^ws  before  expressed,  which  show  that  proof  of  a  conspir- 
acy between  the  parties  and  of  their  complicity  in  the  crime,  and  of 
any  facts  tending  to  show  that  Rolston  in  receiving  the  money  was 
acting  as  the  common  agent  or  for  the  common  benefit  of  all  and 
with  their  assent,  were  competent  for  the  purpose  of  establishing 
that  the  defendants  received  the  money  for  which  they  are  sued,  and 
that  the  payment  of  it  to  Rolston  was  virtually  a  payment  to  all  for 
whom  he  was  acting.  These  were  the  material  questions  which 
should  have  been  submitted  to  the  jury. 

The  judgment  might  be  sustained  against  the  defendant  Rolston, 
as  the  nncontro verted  evidence  shows  that  he  received  the  proceeds 
of  the  bonds,  but  as  it  is  stated  that  he  was  not  served  with  process 
and  has  not  appeared,  a  separate  judgment  against  him  alone  can- 
not stand. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

Judgment  reversed. 

All  concur. 

NoTB  BT  THS  Rbportbr.— In  8iiM  V.  SirM^  cited  in  the  principal  case,  the  court,  per 
Rapallo,  J.,  said:  "  x  think  it  quite  clear  that  the  disqualification  created  by  this  statute  ts 
consequent  only  upon  a  conviction  in  this  State.  It  is  found  in  that  part  of  the  Revised 
Statutes  which  relates  to  crimes  and  their  punishment,  and  is  in  the  nature  of  an  addl- 
tional  penalty  consequent  upon  the  sentence.  Although  the  disqualification  incidentally 
affects  parties  in  civU  litigations  wherein  the  testimony  of  the  convict  may  be  material^ 
and  serves  as  a  protection  to  those  against  whom  his  testimony  may  be  sought  to  be  used, 
yet  the  provisions  which  inflict  it  must  be  regarded  as  a  part  of  the  criminal  law  of  this 
State.  Furthermore,  the  provisions  requiring  that  the  offense  be  a  felony,  and  defining  th» 
term  felony^igjised  in  that  act,  indicate  that  the  conviction  referred  to  is  a  conviction  had 
within  this  State.  Though  petty  larceny  was  a  felony  at  common  law,  it  has  been  held  that 
a  conviction  of  that  offense  does  not  constitute  a  disqualification  in  this  State,  but  the 
offense  must  be  a  felony  as  defined  in  the  statute  above  cited.  Carpenter  v.  Nixon,  5 
Hill,  280;  Sfhay  v.  Peopte,  22  N.  Y.  817.  Crimes  might  be  felonies  in  other  States  which  did 
not  fall  within  our  statutory  definition. 

**  It  was  not  shown  that  according  to  the  laws  of  the  State  of  Ohio  a  person  convicted  of 
the  offense  of  which  this  party  was  convicted  was  incompetent  to  be  a  witness.  But  if 
this  fact  had  been  shown,  or  oould  be  presumed,  it  could  make  no  difference.  There  is 
some  conflict  of  authority  on  this  point.  In  Choic  v.  BlodgetU  10  N.  H.  24,  and  State  v. 
Chandlery  8  Hawks,  893,  it  was  held  that  one  convicted  in  another  State,  of  an  offense,  coik 
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miction  of  which  rendered  him  incompetent  in  the  State  where  convicted,  and  would  have 
had  the  same  effect  in  the  State  where  he  was  offered  as  a  witness  had  he  been  convicted 
there,  was  also  disqualified  in  the  latter  State,  but  in  CommonweaUh  v.  Oruii^  17  Mass.  51S« 
the  contrary  was  held.  The  case  last  referred  to  rests  upon  the  ground  that  the  disquali- 
fication is  in  the  nature  of  an  additioual  penalty,  following  and  resulting  from  the  convic* 
tion,  and  cannot  extend  beyond  the  territorial  limits  of  the  State  w^here  the  Judgment  was 
pronounced.  That  the  constitutional  provision  requiring  that  full  faith  and  credit  be  given 
to  the  records,  etc.,  of  other  States  does  not  require  that  the  same  effect  be  given  to  them 
as  in  the  State  where  rendered,  as  it  was  left  lo  Congress  to  prescribe  their  effect,  and  also 
that  this  constitutiona'  provision  does  not  apply,  and  is  not  in  its  nature  applicable,  to 
erim^pal  proceedings.  Qreenleaf  says  (OreenL  Ev.  87G),  that  the  weight  of  modem  opinion 
ieems  to  be  that  personal  disqualifications,  arising,  not  from  the  laws  of  nature,  but  from 
positive  law,  especially  such  as  are  of  a  penal  nature,  are  strictly  territorial,  and  cannot  be 
enforced  in  any  country  other  than  that  in  which  they  originated,  and  Story *s  Ck>nfl.  of 
Laws,  §1 92,  104,  sustains  the  same  view.  I  tiiink  this  doctrine  applicable  to  the  question 
now  in  hand  and  that  there  is  nothing  in  the  Constitution  of  the  United  States  which 
prevents  such  application,  or  requires  that  the  personal  disabilities,  such  as  incompetence 
to  testify,  or  to  vote,  which  may  be  imposed  upon  a  person  convicted  of  crime  in  one  State, 
should  follow  him  and  be  enforced  in  all  the  others.  If  such  were  the  operation  of  the 
constitutional  provision  the  qualifications  of  witnesses  called  in  our  courts  and  of  voters  at 
our  elections  might  be  made  to  depend  upon  the  laws  of  other  States  instead  of  our  own. 
In  the  New  Hampshire  and  North  Carolina  cases,  referred  to  (10  N.  H.  22,  and  3  Hawks.  893), 
this  argument  is  met  by  the  contention  that  it  is  the  crime  and  not  the  judgment  which  in- 
capacitates the  witness,  and  that  the  incapacity  is  not  prescribed  as  a  punishment  for  the 
crime,  but  because  by  the  commissiou  of  it  tlie  criminal  has  shown  himself  a  person  unfit 
to  be  trusted  to  give  testimony  affecting  the  rights  of  others.  That  the  judgment  Is  required 
only  for  the  purpose  of  establishing  the  fact  of  the  crime  by  conclusive  evidence,  and  that 
tha  constitutional  provision  requires  that  the  same  credit  be  given  in  every  State  to  the 
judgment  of  a  sister  State  to  which  it  is  entitled  in  the  State  where  rendered. 

*'  Assuming  that  this  constitutional  provision  appli^  to  convictions  for  crimes  (which  is 
•denied  in  the  Massachusetts  case)  the  answer  to  the  position  stated  is  twofold.  First,  that 
whatever  reason  may  lie  at  the  foundation  of  the  law,  the  law  is  that  the  sentence,  and  not 
merely  the  commission  of  the  crime,  disqualifies  the  witness.  The  crime  may  be  admitted 
or  proved  ever  so  conclusively,  even  by  record,  without  having  that  effect.  A  judgment 
rendered  in  a  civil  action  to  which  plaintiff,  defendant  and  witness  were  all  parties,  finding 
the  witness  guilty  of  forgery,  grand  larceny,  or  any  other  felony,  would  not  disqualify. 
"Such  a  record  might  exist,  as  in  cases  of  justification  of  libel,  actions  to  canoel  forged 
instruments,  etc.  The  disability  to  testify  can  only  follow  conviction  and  sentence  in  a 
prosecution  for  the  crime.  Secondly,  a  record  of  conviction  for  a  crime  is  not  connlu- 
sslve  evidence  In  a  civil  action  of  the  facts  upon  which  it  was  based.  There  is  a  great 
weight  of  authority  against  its  being  admissible  at  all,  except  as  evidence  of  the  fact  of 
•conviction,  where  that  fact  is  material.  To  give  to  a  foreign  recorj  of  conviction  the  effect 
of  conclusive  evidence  in  a  civil  action,  of  the  fact  that  the  party  convicted  committed  the 
>crime,  would  be  to  give  it  greater  credit  than  the  judgment  of  one  of  our  own  courts  would 
be  entitled  to.  Grcenleaf  states  it  as  a  general  rule  that  a  record  of  conviction  of  a  crime 
Is  not  admissible  in  evj|lence  in  a  civil  action,  to  prove  the  fact  on  which  It  was  rendered. 
1  Oreenl.  Ev.  S37.  And  so  it  has  been  held  In  many  cases  from  Gibson  v.  McCarthy,  Cas. 
temp.  Hard.  811  to  Me<id  v.  City  of  Boston^  3  Cush.  404.  The  same  rule  prevails  in  Con* 
necticut.  Swift^s  Ev.  20.  In  other  coses  however  it  has  been  held  that  such  judgments  may, 
under  some  circumstances,  be  received  in  civil  actions  as  prima  facie  evidence  of  the  fact 
of  guilt,  hut  never  as  conclusive,  or  as  estopping  the  party  convicted  from  proving  his 
innocence.  These  will  be  referred  to  in  considering  the  remaining  i>oint  in  this  case.  One 
strong  reason  assigned  for  not  holding  them  conclusive  is  the  absence  of  any  mutuality  in 
the  estoppel.  1  Oreenl.  Ev.,  S  55] ;  2  Phil.  Ev.  50.  The  confusion  which  is  sometimes  per- 
ceptible in  the  cased  on  this  subject  results  from  losin:?  sight  of  the  distinction  between  the 
purposes  for  which  such  judgments  are  offered,  whether  as  evidence  of  the  fact  of  convic- 
tion and  judgment,  or  of  the  fact  of  the  guilt  of  the  party.  Such  a  judgment  is  conclusive 
for  the  purpose  of  establishing  the  fact  that  it  has  been  rendered,  and  all  the  legal  conse- 
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quenoee  which  flow  from  It.  Therefore,  when  by  law  the  fact  of  conviction  diflqualifles  a 
wifcneee,  the  record,  when  introduced  for  that  purpose,  Ls  unimpeachable  and  the  evidence 
is  for  the  court  and  not  the  Jury.  When  offered  for  the  purpose  of  establishing  the  fact  of 
guilt  there  is  a  great  weight  of  authority  for  the  proposition  that  it  is  not  admissible  in  a 
civil  case,  but  it  is  well  settled  that  if  admitted  it  is  only  prima  facie  evidence.  '* 

The  question  was  elaborately  considered  in  State  v.  Candler ^  8  Hawks,  803,  Taylor,  C.  J. 
and  Hbndbbson,  J.,  pronouncing  separate  opinions  in  favor  of  the  exclusion,  but,  Hall,  J., 
dissenting  on  the  point  in  question.  The  tenor  and  basis  of  the  prevailing  opinions  are 
tx>rrectly  stated  by  Rapallo,  J.,  in  Sims  v.  Simti  Tatloh,  C.  J.,  concludes:  **  Wherever 
the  common  law  forms  the  basis  of  the  jurisprudence  of  a  State,  and  a  witness  is  disquali- 
fied either  by  that  or  by  statute,  of  which  proper  e\idence  is  exhibited  to  a  court  here,  I 
can  see  no  reason  wherefore  the  witness  shall  not  be  excluded." 

In  darkens  Lessees  v.  HaU,  2  Har.  and  McH.  878,  it  was  briefly  held,  that  parol  evidence 
was  admissible  to  show  that  a  witness  had  been  convicted  of  felony  in  England  and  trans- 
ported  to  Maryland  In  17S0. 

The  like  doctrine  was  laid  down  by  Pabxcb,  C.  J.,  in  an  exhaustive  opinion,  in  Chase  v. 
BlodgeU,  10  N.  H.  82.  The  court  say :  **  The  witness  is  excluded,  not  to  punish  him  for 
the  dime  he  has  committed  but  because,  by  the  commission  of  it,  be  has  shown  himself  a 
persoo  unfit  to  be  trusted  to  give  testimony  affecting  the  rights  of  others,  and  the  exclu* 
Bion,  it  seems  to  us,  is  no  more  to  be  regarded  as  a  punishment  of  the  individual,  than  the 
exdnslon  of  a  person  on  account  of  his  disbelief  in  the  existence  of  a  Supreme  Being 
is  to  be  regarded  as  a  punishment  of  his  atheism.^' 

The  opposite  view  was  adopted  in  Commonwealth  v.  Oreeitj  17  Mass.  639,  Pabxkr,  C.  J« 
delivering  the  opinion,  and  examining  the  subject  at  great  length.  This  is  based  on  the 
idea  that  the  clause  in  the  Federal  Constitution,  relating  to  the  faith  and  credit  to  be 
given  to  Judgments  of  other  States,  does  not  apply  to  Judgments  in  criminal  proceed- 
ings. The  court  said :  **  If  it  be  said  that  it  will  be  dangerous  to  the  lives  and  reputation 
of  the  citixens  that  foreigners,  who  have  been  rendered  infamous  abroad,  should  be  ad- 
mitted to  testify  against  them,  the  answer  is  that*  their  former  condition  and  character 
may  be  made  known  to  the  Juiy  to  enable  them  to  Judge  of  their  credibility,  antf  this 
without  depriving  them  of  any  valuable  personal  right  by  reason  of  their  convictioa 
abroad.** 


HBNlirEQUIN  V.    ClEWS. 
I N.  Y.  427.) 

Bankruptcy — discharge  —  *^  fiduciary  capacity, '^ 

A.  discharge  in  bankruptcy  bars  an  action  for  the  conYersion  of  Becaritiea 
pledged  to  the  defendant  as  collateral  to  a  loan,  the  cause  of  action  not  being 
a  debt  created  by  fraud,  nor  while  acting  in  a  fiduciary  capacity,  within  the 
meaning  of  the  bankrupt  act.    (See^  note^  p.  645.) 

APPEAL  from  order  denying  motion  to  yacate  an  order  of  arrest. 
The  opinion  states  the  case. 

/.  Jf.  Outteau,  for  appellants. 

0.  Bainbridge  Smithy  for  respondents.      The  defendant's  dis* 
cbarge  in  bankmptcj  does  not  affect  the  order  of  arrest  or  operate 
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to  release  the  defendants  from  the  plaintiffs'  cause  of  action.  Bev. 
Stat.  (U.  S.),  993,  §  6117.  The  debt  of  the  bankrupts .  was  not 
only  created  by  fraud,  but  while  acting  in  a  fiduciary  character. 
White  T.  Plaity  5  Den.  269;  Stand.  Sugar  R.  v.  Dayton,  70  N.  Y. 
486.  The  words  '^fiduciary  capacity"  have  a  broader  meaning  as 
used  in  the  present  bankrupt  act  than  in  the  act  of  1341.  OBtell 
V.  Broughy  24  How.  Pr.  274;  Sutton  v.  De  Camp,  4  Abb.  (N.  S.),  483; 
Clark  V.  Pinkney,  50  Barb.  226;  Duguid  v.  Edwards,  60  id.  288; 
Oerman  Bank  v.  Edwards,  63  N.  Y.  641.  Where  there  is  a  fraud 
in  fact,  or  where  the  property  has  been  misapplied  by  the  person 
while  acting  in  a  fiduciary  capacity,  the  debt  or  obligation  is  not 
released  by  a  discharge  in  bankruptcy.  Stoll  t.  King,  8  How.  Pr. 
298;  1  Wait*s  Pr.  619. 

Ghubch,  C.  J.  This  is  an  appeal  from  an  order  refusing  to 
vacate  an  order  of  arrest.  The  action  is  for  converting  twenty* 
nine  railroad  bonds  of  $1,000  each,  delivered  by  the  plaintiffs  to 
the  defendant  Clews,  as  collateral  security  for  a  letter  of  credit  by 
the  latter  to  the  former  upon  a  banking-house  in  London.  There 
is  a  conflict  in  the  affidavits.  The  defendant  states  that  it  was 
agreed,  that  he  might,  if  he  desired,  hypothecate  the  bonds,  but  for 
the  purposes  of  this  appeal  we  shall  assume  that  he  held  the  bonds 
as  pledgee,  with  no  other  rights  in  respect  to  them,  than  such  as 
that  relation  entitled  him  to,  and  that  the  hypothecation  or  sale 
was  wrongful,  and  entitled  the  plaintiffs  to  an  action  for  conver- 
sion. The  important  question  is  whether  the  subsequent  discharge 
of  the  defendant  as  a  bankrupt  released  him  from  the  liability 
therefor.  This  depends  upon  the  construction  of  §  6117,  IT.  S. 
B.  S.,  which  reads  as  follows:  ^^No  debt  created  by  the  fraud  or 
embezzlemen":  of  the  b>*nkrupt,  or  by  his  defalcation  as  a  public 
oiScer,  or  while  acting  in  any  fiduciary  character,  shall  be  discharged 
by  proceedings  in  bankruptcy." 

The  question  is  whether  this  debt  has  been  created  by  fraud,  or 
while  acting  in  any  fiduciary  character  within  the  meaning  of  this 
statute.  It  is  not  alleged  that  there  were  any  false  representations 
or  deceit,  nor  any  device  or  trick  made  or  practiced  by  the  defend- 
ant to  induce  the  plaintiffs  to  deliver  the  bonds,  or  enter  into  the 
arrangement.  It  was  an  ordinary  commercial  transaction,  entered 
into  as  far  as  appears  in  good  faith,  and  the  only  fraud  proved  or 
alleged  is  such  only  as  may  be  implied,  by  the  violation  of  the  duty 
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resting  upon  the  defendant,  under  the  contract  We  think  that, 
the  term  *'  fraud ''  used  in  this  statute,  means  something  more^ 
than  this.  It  is  used  in  connection  with  the  word  '^  embezzlement'* 
and  imports  an  intentional  and  affirmatiye  fraudulent  act.  It  must 
be  an  active  express  fraud,  and  not  one  implied  from  an  unjustifia- 
ble or  illegal  act 

The  recent  case  of  Neal  t.  Clark,  95  TJ.  S.  704,  is  in  principle 
decisive  upon  this  point.  The  court  held  that  the  '^  section  means 
positive  fraud,  or  fraud  in  fact,  involving  moral  turpitude,  or  inten- 
tional wrong  as  does  embezzlement,  and  not  implied  fraud  or  fraud 
in  law  which  may  exist  without  the  imputation  of  bad  faith  or  im^ 
morality/' 

It  cannot  he  said  in  this  case  that  the  debt  was  created  by  frau^ 
in  the  sense  contemplated  by  the  bankrupt  act  Nor  do  wo  think 
it  was  created  '^  while  acting  in  any  fiduciary  character."  Upon 
the  construction  of  these  words  there  is  some  conflict  of  authority. 
In  nearly  all  the  cases  the  question  has  arisen  in  respect  to  factors, 
brokers,  and  agents.  In  re  Kimball,  6  Blatchf.  292,  Nelsok,  J., 
refused  to  discharge  the  bankrupt  from  arrest  for  a  debt  incurred 
as  a  commission  merchant  for  failing  to  remit  the  proceeds  of  flour 
consigned  to  him  for  sale.  The  arrest  was  made  pending  the  pro- 
ceedings in  bankruptcy,  and  the  learned  judge  said  :  '^  I  concur 
the  more  readily  as  the  decision  of  the  question  by  the  District  Court 
extends  in  its  operation  and  effect  only  to  the  matter  of  arrest,  and 
dees  not  affect  the  question  ultimately  to  be  determined."  There 
are  some  other  authorities  to  the  same  effect,  but  the  decided  pre- 
ponderance of  judicial  opinion  is  adverse  to  this  construction. 

In  Chapman  v.  Forsyth,  2  How.  202,  the  court  held  that  a  factor 
who  received  the  money  of  his  principal  was  not  a  fiduciary,  within 
the  meaning  of  the  bankrupt  act  of  1841.  The  language  of  that 
act  excepted  from  the  operation  of  the  discharge,  debts  "  created  in 
consequence  of  a  defalcation  as  a  public  officer,  or  as  executor, 
administrator,  guardian  or  trustee,  or  while  acting  in  any  other 
fiduciary  capacity."  McLean,  J.,  in  delivering  the  opinion,  said  : 
**  If  the  act  embrace  such  a  debt,  it  will  be  difficult  to  limit  its 
application.  It  must  include  all  debts  arising  from  agencies ;  and 
indeed  all  cases  where  the  law  implies  an  obligation  from  the  trust 
reposed  in  the  debtor.  *  *  In  almost  all  the  commercial  trans- 
actions of  the  country,  confidence  is  reposed  in  the  punctuality  and 
integrity  of  the  debtor,  and  a  violation  of  these  is«  in  a  commercial 
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aense,  a  disregard  of  a  trust.  *  *  The  act  speaks  of  technical 
trusts^  and  not  one  which  the  law  implies  from  the  conti*act." 

It  is  claimed  that  the  Bankrupt  Act  of  1867,  by  omitting  the 
particular  trusts  specified  in  the  act  of  1841,  and  inserting  only  the 
general  words  *'any  fiduciary  character,"  is  more  comprehensive 
than  the  act  of  1841.  But  I  think  a  more  reasonable  inference  is 
that  the  Supreme  Court  of  the  United  Suites,  having  determined 
that  these  general  words  meant  only  trusts  of  the  character  speci- 
f  ed  in  the  act  of  1841,  Congress  deemed  it  necessary  to  insert  them. 
The  decision  of  the  highest  Federal  court  is  authoritative  upon  ques- 
lions  of  Federal  cognizance,  and  this  decision  should  therefore  be 
T^rarded  as  controlling.  This  view  was  taken  by  the  Supreme  Court 
i«f  Massachusetts  inOrofian  v.  CoUing,  104  Mass.  245;  s.  c,  6  Am.  Rep. 
'832»  and  in  several  Circuit  and  District  Courts  of  the  TTnited  States. 
Oramr  v.  Clinton,  8  Nat.  Bank.  Reg.  812;  Oeoaley  v.  Oolhy,  15  id. 
4»9;  Keime  v.  Qraf,  5  Rep.  489;  Lire  Smilhy  18  Nat.  Bjtnk.  Reg. 
34.  It  is  argued  that  these  cases  apply  to  consignments  of  property 
to  factors,  and  property  intrusted  to  agents  with  authority  to  sell, 
and  that  they  are  therefore  distinguishable  from  the  ca^a  at  bar,  but 
it  seems  to  us  that  if  there  is  any  difference,  it  is  in  favor  of  those 
cases,  because  a  greater  confidence  and  trust  was  reposed  in  them, 
than  in  this.  Ilere  the  relation  rested  entirely  in  contract.  The 
defendant  held  the  property  as  collateral  security  with  the  legal 
right  in  a  certain  contingency  to  sell  it,  and  apply  the  proceeds  upon 
bis  demand,  and  if  the  contingency  did  not  arise,  he  was  under 
fegal  obligation  to  return  it  to  the  plaintiff.  If  he  violated  that 
•bligation  he  is  liable  for  conversion  of  the  property,  and  in  a 
general  sense  he  violated  a  trust,  but  not  in  that  particular  and 
technical  sense  which  the  Bankrupt  Act  contemplates. 

Trust  and  confidence  are  reposed  in  nearly  all  commercial  trans- 
actions, and  the  precepts  of  strict  business  integrity  regard  every 
debtor  as  a  quasi  trustee  for  his  creditors,  but  the  bankrupt  act 
would  have  a  very  limited  operation  if  the  language  of  this  section 
embraced  cases  of  such  general  fiduciary  incidents. 

In  Cronan  v.  Cottingy  siipray  the  court  suggests  that  the  phrase 
implies  a  fiduciary  relation  existing  previously  or  independently  of 
the  particular  transaction  from  which  the  debt  arises,  and  the  words 
**  while  acting*'  are  referred  to  in  support  of  the  suggestion.  Con- 
fcmatory  also  of  this  view  are  the  provisions  of  the  bankrupt  law 
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which  absolately  discharge  debts  for  the  coDTersion  of  personal 
property.     TT.  S.  E.  S.,  §§  5067,  5119. 

It  may  be  afiQrmed  that  in  most,  if  not  all  cases  of  conversion, 
some  clement  of  fraud  or  breach  of  daty  exists  in  a  greater  or  lest 
degree,  and  if  all  snch  cases  were  intended  to  be  excepted  from  tha 
operation  of  the  discharge,  the  provisions  referred  to  would  have  no 
force. 

The  question  will  doubtless  be  regarded  as  an  open  one  until 
definitely  settled  by  the  Supreme  Court  of  the  United  States,  bat 
we  are  of  opinion  that  the  debt,  for  which  the  defendant  is  sued,  was 
discharged  by  the  Bankrupt  Act,  and  that  he  was  not  liable  to 
arrest 

The  order  of  the  General  and  Special  Terms  of  the  Superior 
Court  must  be  reversed,  and  the  motion  to  vacate  granted. 

Reversed, 

All  concur. 

Ordered  accordingly. 

NoTB  BY  THB  Rkportbr.  To  the  flame  effect  is  Curtis  v.  Waring^  Pennsylvania  Suprems 
Court,  January  5th,  1880.    The  court  there  say: 

"The  oil  was  consigned  to  Waring  Bros.  &  Co.  as  factors,  and  they  had  a  special  prop> 
erty  in  it  —  a  lien  on  it  for  their  commissions,  chai^ges  and  advances;  and  tliis,  notwith- 
standing the  oil  was  not  to  be  sold  until  a  time,  to  be  named  by  the  consignors.  TJnderthe 
Bankrupt  Act  of  1841,  a  factor  who  received  and  retained  the  money  of  his  principal,  was 
not  a  fiduciary  debtor.  That  act  intended  technical  trusts,  and  not  those  which  the  law 
Implies  from  the  contract .  Chapman  v.  Forsyth^  8  How.  20S .  For  reasons  by  Wklls,  J. ,  in 
Cronan  v.  Cotttrty,  104  Mass.  845;  s.  c,  6  Am.  Rep.  838,  we  adopt  the  conclusion  that  the  phrase 
"while  acting  in  any  fiduciary  character,"  In  the  act  of  1887,  must  have  the  constmctlom 
which  the  Supreme  Court  of  the  United  Btates  had  put  on  the  similar  clause  in  the  BankrujA 
Act  of  1841.  In  NecU  v.  Clark,  5  Otto,  701,  where  it  was  held  by  the  State  court  that  Neal  was 
not  chargeable  with  actual  fraud,  but  had  committed  constructive  fraud,  which  implicated 
him  in  the  devastavit,  the  Supreme  Court  of  the  United  States  ruled:  'That  the  term 
"  fraud,**  as  used  in  S  5117  of  the  Rev.  Stat. ;  $  S3  of  the  Bankrupt  Act  of  1867,  means  positiw 
fraud,  or  fraud  in  fact,  involving  moral  turpitude  or  intentional  wrong,  as  does  embezzle- 
ment, and  not  implied  fraud,  or  fraud  in  law,  which  may  exist  without  imputation  of  bad 
faith  or  immorality.* 

**  Whatever  view  may  be  taken  of  the  act  of  him  who  actually  converted  theplalntllV 
oil,  in  absence  of  affirmative  evidence  that  his  partner,  R.  S.  Waring,  in  fact  participated 
in  the  sale,  or  knowingly  appropriated  its  proceeds,  the  court  was  right  in  holding  that  lis 
was  not  guilty  of  positive  fraud,  involving  moral  turpitude  or  intentional  wrong,  and 
though  fraud  was  implied  against  him  because  of  the  partnership  relation,  yet  the  actios 
was  barred  by  the  composition  in  bankruptcy.  ** 

In  Keime  v.  Oraff,  U.  S  Circuit  Court,  W.  D.  Penn.,  March,  1878,  McKsnnan,  J.,  said: 

"  The  question  reserved  in  this  case  involves  the  meaning  of  the  83d  section  of  the  bank- 
rupt law,  which  enacts  that '  no  debt  created  by  the  fraud  or  embezzlement  of  the  bank- 
rupt, or  by  his  defalcation  as  a  public  officer,  or  while  acting  in  any  fiduciary  character, 
shall  be  discharged  by  proceedings  in  bankruptcy. 

"The  defendants  were  produce  dealers  and  commission  merchants  in  the  city  of  Pitts- 
burgh. The  plaintiff  consigned  to  them  a  quantity  of  cheese  for  sale,  which  they  sold 
and  rendered  an  account  of  the  proceeds,  and  authorized  the  plaintiff  to  draw  on  them 
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therefor.  A  draft  was  aocordlngly  drawn  on  them  which  was  taken  up  by  the  plaintiff  at 
their  request,  at  maturity.  Another  draft  was  then  made  with  a  further  extension  of 
credit,  and  this  the  defendants  failed  to  pay.  They  then  went  into  bankruptcy,  prepared 
a  composition  with  their  creditors,  which  was  accepted  by  the  requisite  number  of  them, 
the  plaintiff  dissenting,  and  was  duly  approved  by  the  bankruptcy  court— and  carried 
into  effect  by  the  bankrupts.  The  plaintiff  refused  to  receive  the  amount  apportioned  to 
his  claim,  and  brought  this  suit  to  recover  his  original  debt. 

**  The  act  of  Congress  of  June  22, 1874,  in  its  17th  section  *  adds '  to  the  Bankrupt  Act 
provisions  for  composition.  The  effect  of  a  composition  is  thus  defined:  *The  provisions 
of  a  composition  accepted  by  such  resolution  in  pursuance  to  this  section  shall  be  binding 
on  all  the  creditors  whose  names  and  addresses,  and  the  amounts  of  the  debts  due  to  whom 
are  shown  in  the  statement  of  the  debtor  produced  at  the  meeting  at  which  the  resolution 
shall  have  been  passed,  but  shall  not  affect  or  prejudice  the  rights  of  any  other  creditors.* 

**  Considering  that  the  section,  of  which  this  is  a  part,  was  enacted  since  the  Bankrupt 
Act,  and  is,  in  terms,  an  *  addition  *  to  it,  that  it  provides  a  new  and  complete  method  of 
relief  from  Indebtedness  not  within  the  scope  of  the  original  act,  and  that  it  supersedes 
the  necessity  of  a  formal  discharge,  which  is  essential  to  the  release  of  the  debtor  under 
the  proceedings  prescribed  by  the  Bankrupt  Act,  the  argument,  that  it  is  not  restricted  in 
its  effect  to  the  classes  of  debts  only  upon  which  a  discharge  in  the  ordinary  proceedings 
in  bankruptcy  operates,  is,  to  say  the  least  of  it,  impressive.  The  binding  effect  of  an 
accepted  and  recorded  composition  upon  creditors  is  not  made  dependent  upon  the  nature 
of  their  claims,  as  that  of  a  discharge  under  the  original  act  is.  The  only  condition  of 
such  effect  is  that  the  creditor's  name  and  address,  and  the  amount  of  the  debt  due  him 
shall  appear  in  the  statement,  which  the  bankrupt  is  required  to  produce  at  the  meeting 
at  which  the  resolution  of  composition  is  passed.  All  creditors  so  named  are  expressly 
declared  to  be  bound  by  it,  and  only  the  right  of  those  not  named  are  excepted  from  its 
operation.  While,  therefore,  I  am  strongly  inclined  to  the  opinion  that  the  effect  of  a 
composition  upon  the  rights  of  creditors  is  not  qualified  by  the  limitations  to  which  a  dis- 
cbarge under  the  Bankrupt  Act  is  subject.  I  do  not  propose  to  decide  the  question  now. 
I  prefer  to  assume,  for  the  purposes  of  this  case  only,  that  both  are  alike  operative  upon 
the  rights  of  creditors. 

**  Would  the  plaintiff's  claim  then  be  released  by  the  defendants*  discharge  in  bankrupU^f 
The  decisions  of  the  courts  on  this  question  are  not  in  harmony.  In  re  Kimball^  S 
Bank.  Reg.  20i,  the  District  Court  for  the  southern  district  of  New  York  held  that  the  lia- 
bility of  a  factor  to  his  principal  was  excluded  from  the  operation  of  a  discharge  in  bank- 
ruptcy. This  decision  was  hesitatingly  concurred  in  by  Mr.  Justice  Nelson,  6BIatchf.  99S, 
and  has  been  followed  in  a  number  of  cases  in  that  court,  and  in  other  courts.  State  and 
Federal.  The  reasons  assigned  for  it  are:  That  the  debt  of  a  factor  is  created  by  his  defal- 
cation, *  while  acting  in  a  fiduciary  character,*  and  is  thus  within  the  express  terms  of  the 
act;  and  that  the  restricted  definition  in  Chapman  v.  Forgyth^  2  How.  202,  of  a  similar 
clause  in  the  act  of  1841,  does  not  control  the  phraseology  of  the  act  of  1887,  because  of 
the  partial  omission  from  it  of  certain  classes  of  trusts  which  are  enumerated  in  the  act 
of  1841,  and  are  alleged  to  have  limited  the  comprehensiveness  of  its  terms. 

**  If  the  specific  enumeration  of  certain  classes  of  trusts  was  the  only  reason,  which  it 
was  not,  assigned  by  the  court  for  its  restricted  construction  of  the  act  of  1841,  I  do 
not  think  the  mere  concise  phraseology  of  the  act  of  1867  is  a  sufficient  warrant  for  enlarge 
tng  its  scope.  The  rule  of  construction  which  it  applied  was,  that  the  meaning  of  words 
hi  a  charge  may  be  ascertained  by  reference  to  the  connection  in  which  they  are  used,  and 
that  therefore  the  import  of  the  phrase  *any  other  fiduciary  capacity,*  in  the  act  <rf  1841, 
js  determined  by  its  association  with  the  preceding  words  in  the  same  section.  The  court 
said:  *The  cases  enumerated,* '  the  defalcation  of  a  public  officer,'  'executor,*  'adminis* 
trator,*  *  guardian, '  or  *  trustee,'  are  not  cases  of  implied,  but  special  trusts,  and  *  the  other 
fiduciary  capacity '  mentioned  must  mean  the  same  clan  of  trusts.  The  act  speaks  of 
technical  trusts,  and  not  those  which  the  law  implies  from  the  contract.  A  factor  is  not, 
therefore,  within  the  act.  *'  In  Neal  v.  Clarke  a  case  lately  decided  by  the  Supreme  Court, 
5  Otto,  704,  Mr.  Justice  Harlan  delivering  the  opinion,  Chapman  v.  Forsyth  is  referred  to 
with  approval,  and  the  rule  copulatio  vcrborun  indical  acceptatioiwm  in  eodem  fengu 
there  sanctioned,  is  applied  to  the  construction  of  the  corresponding  clause  in  the  act  of 
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1887.  Hie  court  saj:  '  Applying  these  rules  to  this  case,  we  remark  that  in  the  section  of 
the  law  of  1B67,  which  sets  forth  the  class  of  debts  which  are  exempted  from  the  operaticm 
of  a  diaduunge  in  bankruptcy,  debts  created  by  *  fraud  '  are  associated  directly  with  debta 
created  by  '  embecslement.  *  Such  association  justifies,  If  it  does  not  imperatively  require, 
the  conclusion  that  the  *  fraud  *  referred  to  in  that  section  means  positive  fraud,  or  fraud 
in  fact,  involving  moral  turpitude  or  Intentional  wrong,  as  does  embezzlement,  and  not 
Implied  fraud,  or  fraud  in  law,  which  may  exist  without  the  imputation  of  bad  faith  or 
immorality.  *  ^  A  different  construction  would  be  inconsistent  with  the  liberal  spirit 
which  pervades  the  entire  bankrupt  system .  * 

^Now  the  default  of  a  factor  in  not  making  payment  to  his  principal  is  not  a  fraud  within 
the  meaning  of  the  thirty-third  section  of  the  act  of  1867,  as  is  shown  by  Neal  v.  dark,  tuprcu 
Mor  is  the  debt  of  a  factorcreated  by  this  defalcation  *  while  acting  in  any  fiduciary  charac- 
ter,*  as  the  meaning  of  this  phrase  is  expanded  in  Chapman  v  Fonyth^  aupra,  unless  the 
phraseology  of  the  act  of  1867  has  changed  the  sense  of  this  phrase  as  it  stood  in  the  act 
of  1841.  The  main  portions  of  the  two  sections  are  in  the  same  words  in  both  acts;  and 
the  mere  verbal  differences  between  them  do  not  seem  to  me  to  change  their  substantial 
import.  Such  was  the  view  entertained,  and  very  impressively  enforced  by  the  Supreme 
Court  of  Massachusetts  in  Cronan  v.  CoUing,  104  Mass.  845;  s.  c,  6  Am.  Rep.  832|^and  by 
the  Cirouit  Court  of  the  United  States  for  the  Western  District  of  Wisconsin,  in  Grover  y. 
Clinton,  8  Bank.  Reg.  814,  Mr.  Justice  Davis  concturing  in  the  opinion.  If  this  view  is  cor- 
rect, as  I  think  it  is,  then  Chapman  v.  Fonyth  conclusively  determines  the  meaning  of 
the  act  of  1867,  and  excludes  from  the  operation  of  the  exception  the  debt  sued  for  here. 

**  It  is  evident  that  the  thirty-third  section  of  the  act  of  1867  was  framed  upon  the  model  of 
the  corresponding  section  of  the  act  of  1841.  They  are  tjuadem  verhiii,  except  that  the 
words  *or  as  executor,  administrator,  guardian  or  trustee,*  immediately  following  the 
phrase  *  defalcation  as  a  public  officer,*  in  the  act  of  1841,  are  omitted  in  the  act  of  1867; 
and  fiduciary  *  character'  is  substituted  in  the  latter  for  fiduciary  *  capacity*  in  the 
former. 

**The  act  of  1807  must  then  be  read,  no  debt  created  by  the  *  defalcation  *  of  the  bankrupt 
*a8  a  public  officer,'  or  by  his  defalcation  *  while  acting  in  any  fiduciary  character,  shall  be 
discharged. '  Bo,  applying  the  rule  noteitur  a  socHb  to  the  interpretation  of  this  language, 
its  meaning  is  cleariy  the  same  as  that  employed  in  the  act  of  1841 .    The  general  words 

*  or  while  acting  in  any  fiduciary  character,*  are  directly  associated  with  the  specific  terms 

*  defalcation  as  a  public  officer,'  and  must  therefore  be  construed  as  qualifying  each  other, 
and  referring  to  the  same  class  of  trusts.  Moreover  the  term  *■  defalcation,*  which  must  be 
read  In  connection  with  the  phrase  in  question,  to  make  it  intelligible,  imports  a  greater 
degree  of  culpability  than  that  which  attaches  to  a  refusal  or  failure  to  pay  a  debt,  even 
though  it  is  attended  by  a  breach  of  confidence.  It  involves  'moral  turpitude  or  inten- 
tional wrong,*  hence  it  is  associated  with  liabilities  of  like  moral  character  and  imports  a 
classification  of  kindred  subjects. 

"  I  am  therefore  of  opinion:  *  1.  That  the  debt  in  suit  was  not  created  by  the/raud  of  the 
defendants,  as  that  term  is  defined  in  Xeal  v.  Clark. 

"  8.  That  the  thirty-third  section  of  the  Bankrupt  Law  is  substantially  the  same  with  its 
kindred  section  In  the  act  of  1841,  and  that  its  scope  and  meaning  are  therefore  authorita- 
tively determined  by  the  decision  of  the  Supreme  Ck>urt  in  Chapman  v  Fortyth. 

**8.  That  adopting  the  rules  of  construction  applied  in  both  of  the  cases  referred  to, 
only  technical  or  special  trusts  as  contradistinguished  from  those  which  the  law  implies 
from  the  contract  are  within  the  meaning  el  the  thirty-third  section  of  the  Bankrupt  AcL 

**4.  That  the  debt  in  question  is  not  included  in  any  of  the  classes  of  excepted  indebted- 
ness, and  would  be  barred  by  a  dischance,  and  is  therefore  equally  within  the  protection  of 
the  composition  pleaded.  * 

**6.  That  the  defendants  are  entitled  to  judgment  non  obstante  neredfeto,  which  it 
accordingly  ordered  to  be  entered.'* 

Bee  Detobry  y.  Tite,  onto,  p.  9tt. 
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Butler  v.  Butlsb. 

C77  N.  Y.  472.) 

Contract  —  efUirs  —  aetum  tm, 

Plaintiff  agreed  to  famish  and  erect  on  defendant's  premises  a  gas  generator 
"  all  readj  to  make  gas,"  the  defendant  agreeing  to  paj  freight,  furnish 
tank  and  house,  and  {mj  $i,500  for  the  machine,  "  $500  when  the  works  are 
on  the  ground,"  and  the  balance  in  two  subsequent  specified  Installments. 
The  plaintiff  shipped  the  materials,  which  the  defendant  received  and  paid 
the  freight  on,  but  the  defendant  refused  to  permit  him  to  erect  the  machine. 
ffelfi,  that  the  contract  was  entire  and  indivisible,  and  an  action  for  the  con* 
tract  price  was  not  maintainable. 

ACTION  on  contract.   The  opinion  states  the  case.    The  plaintiff 
had  judgment  below. 

Oeorge  W.  Miller,  for  appellant 

Samuel  Hand,  for  respondent. 

Dakforth,  J.  The  plaintiff  submitted  a  proposition  in  writing- 
to  the  defendant  and  it  was  in  like  manner  accepted.  By  it  the 
plaintiff  said  :  "  I  propose  to  furnish  you,  for  your  hotel  in 
Luzerne,  N.  Y.,  one  of  Butler's  Gas  Generators  and  Holders.  ♦  ♦  ♦ 
The  holder  to  be  of  sufficient  capacity  to  contain  fifteen  hundred 
cubic  feet  of  gas.  To  furnish  all  pipes  to  connect  the  generator 
with  the  holder,  and  the  holder  with  the  main  pipe  leading  to  the 
hotel;  all  weights  and  chains,  sheaves  and  pulleys  to  support  and 
balance  the  holder.  All  labor  for  putting  up  and  setting  the  re- 
torts, and  hanging  the  holder,  and  connecting  the  pipes  as  before 
mentioned,  and  a  sufficient  air  mixing  meter,  for  the  sum  of  $1,500. 
You  (the  defendant)  are  to  furnish  the  tank  and  house  for  holder 
and  generator  and  gallows  frame  for  support  of  holder,  to  pay  the 
freight  on  the  machine  from  New  York,  and  board  one  mechanic 
while  putting  up  and  connecting  as  above,  exclusive  of  the  cost  of 
the  machine,  and  furnish  one  man  to  help  rivet  the  gas-meter.  I 
guarantee  ♦  ♦  ♦  that  the  machine  shall  be  put  up  in  the  best 
and  most  workmanlike  manner,  and  all  ready  to  make  gas  by  June 
7th,  if  your  part  of  the  work  does  not  delay  us.  Payments  to 
be  1500  cash  when  the  works  are  on  the  ground,  $500  in  one  bond. 
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due  September  25, 1873>  and  $500  in  one  bond,  due  September  2o» 
1873,  with  interest," 

The  plaintiff  in  his  complaint  alleges  that  he  ''delivered  the  gas 
works  to  the  defendant  at  Luzerne  in  accordance  with  the  contract; '' 
avers  a  constant  readiness  on  his  part  ''  to  set  the  same  up  and 
make  the  connections  in  accordance  with  the  agreement"  but  says 
"  the  defendant  has  never  permitted  him  to  do  so,"  and  for  breach, 
that  the  defendant,  ''except  to  pay  freight  charges  on  said  gas 
works,  has  wholly  failed  to  perform  the  agreement  on  bis  part  and 
has  not  paid  the  sum  of  $1,500,  and  for  that  sum,  with  interest,  he 
demands  judgment." 

Upon  the  trial  the  referee  found  in  accordance  with  the  com- 
plaint, and  among  other  things,  "that  the  plaintiff  delivered  the 
gas  works  to  the  defendant  at  Luzerne ;  that  the  extra  expense 
which  the  plaintiff  would  have  incurred  to  set  the  same  up  and 
make  the  connections  is  one  hundred  dollars,"  and  deducting  that 
from  the  contract  price,  finds  that  the  plaintiff  is  entitled  to  to* 
cover  the  balance,  and  directs  judgment  therefor  with  interest  from 
the  Ist  of  July,  1871.  The  defendant  excepted  to  these  findings, 
and  the  exceptions,  I  think,  are  well  taken.  The  contract  is  single 
and  entire.  If  performed  by  the  plaintiff  he  would  be  entitled  to 
recover  the  full  sum  of  11,500,  part  in  cash,  part  in  bonds,  lie  was 
not  to  furnish  materials  and  perform  labor  upon  them  for  the  de- 
fendant, but  from  his  own  materials  and  by  his  own  labor  furnish 
to  the  defendant,  properly  affixed  to  his  premises,  a  completed 
machine  of  a  particular  kind  "all  ready  to  make  gas." 

It  is  not  pretended  that  this  has  been  done  ;  on  the  contrary,  tho 
defendant  has  not  permitted  him  to  do  it, —  and  as  the  contract 
price  is  not  divisible,  there  is  no  ground  on  which  a  recovery 
can  be  had  for  any  part  of  it.  Ifichbald  v.  WesterUy  etc.,  17  C.  B. 
(N.  S.)  733;  Blanch  v.  Cocheran,  8  Bing.  14.  Nor  is  it  in  any 
sense  true  that  the  gas  works  have  been  delivered  to  the  de- 
fendant. Certain  materials,  among  others,  sheet  and  other  kinds 
of  iron,  in  bundles  and  rolls;  castings,  grates,  rings,  retort  covers, 
and  "one  machine  bottom,"  which,  when  properly  arranged  and 
joined  together,  may  compose  a  machine ;  were  delivered  by 
the  plaintiff  to  a  common  carrier,  who  received  them  at  "  own- 
er's risk."  They  were  marked  B.  C.  B.,  or  B.  C.  B.  for  B.  C. 
Butler,  Luzerne,  N.  Y.,  and  the  defendant  paid  the  freight  upon 
them.  Even  these  things  did  not  thereby  become  his  property; 
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the  freight  was  paid  in  execntion  of  the  contract,  bat  the  goods 
remaiDed  the  goods  of  the  plaintiff.  If  lost  daring  transportation, 
or  if  destroyed  after  reaching  the  place  of  destination,  the  plaintiff 
woald  have  to  bear  the  loss.  He  could  change  their  destination 
and  make  sach  ase  of  them  as  he  saw  fit.  His  creditors  coald 
take  them  in  execution  {Athvison  v.  Bell,  8  B.  &  C.  277),  for  the 
-defendant  was  to  have,  not  these  articles  as  separate  parts  or  mem- 
bers from  which  by  the  application  of  skill  and  labor  a  machine 
<coald  be  constructed,  but  a  complete  thing,  placed  upon  his  own 
premises,  of  the  required  capacity  and  ready  for  use;  and  until 
that  was  furnished  the  property  in  these  chattels  did  not  pass  from 
the  plaintiff.  Atk%n807i  v.  Bell,  8  B.  &  C.  277;  Johfison  v.  Bunt, 
11  Wend.  137;  Tripp  v.  Armitage,  4  M.  &  W.  698;  Andrew  y. 
Dieierich,  14  Wend.  35;  Andrews  v.  Durant,  11  N.  V.  35;  Ward  v- 
JShaw,  7  Wend.  404;  Decker  v.  Furniss,  14  N.  Y.  611;  Clark  v. 
Balnier.  II  M.  &  W.  243.  Doubtless  the  plaintiff  may  in  this,  as 
in  other  cases  where  the  performance  of  a  contract  has  been  pre- 
Tented  by  the  act  or  omission  of  the  other  party,  recover  what  he 
has  lost  thereby,  if  any  thing,  or  the  damages  sustained,  if  any. 
Hosmer  v.  Wilson,  7  Mich.  294.  Such  a  case,  however,  was  not 
presented  to  the  referee,  nor  was  it  suggested  by  the  pleadings. 
The  plaintiff  neither  claimed  nor  proved  damages  arising  from  the 
l)reach  of  the  contract,  nor  from  being  prevented  from  performing 
it.  On  the  contrary,  the  cause  of  action  was  treated  by  the  plaint- 
iff and  referee  and  by  the  court  below  as  one  where  property  bar- 
gained for  had  been  delivered  and  title  vested  in  the  purchaser,  and 
for  which,  therefore,  the  plaintiff,  within  well-settled  rules  of  law, 
might  maintain  the  action  and  recover  the  purchase-price.  And 
isuch  is  the  contention  of  the  learned  counsel  for  the  respondent 
upon  this  appeal.  There  is,  however,  nothing  in  the  evidence  to 
warrant  that  view  of  the  case,  or  permit  the  application  of  such 
rule  of  law. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  abide  the  event 

Judgment  reversed. 
'  All  concur. 
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Pbbhticb  y.  Enickebbookeb  Lifb  Insubance  Oompakt. 

(T7N.  Y.488.) 

In$uranc6  —  amdition  for  payment  of  promiumM  —  loawer, 

A  policy  of  life  insarance,  ansigned  to  plaintiff,  provided  that  the  defendant 
ehonld  be  notified  forthwith  of  the  death  of  the  insured,  and  that  the  owner 
should,  as  soon  as  possible  thereafter,  deliver  to  the  defendant  a  particular 
account  of  the  cause,  time,  place  and  drcumstances,  and  that  unless  such 
proofs  were  presented  within  twelve  months  from  the  time  the  death 
occurred,  the  policy  should  be  forfeited.  After  the  assi^rnment  the  plaintiff 
paid  the  premiums  bj  his  checks.  About  July  1,  1873,  the  plaintiff,  being 
about  to  go  to  Europe,  paid  in  advance  the  premium  due  August  10.  It  was 
then  agreed  between  him  and  the  general  agent  that  if  the  insured  should 
die  before  the  premium  became  due  the  company's  agents  would  know  of  it 
before  the  plaintiff  could,  and  that  tlie  premium  should  be  returned,  and 
that  **  there  was  no  trouble  at  all  in  regard  to  that  whole  thing."  The 
plaintiff  returned  in  October,  1873.  The  insured  died  July  37, 1878,  but  his 
death  was  not  known  to  either  party  until  July,  1875.  The  plaintiff  paid 
the  premiums  for  1878  and  1874,  having  received  notice  from  the  company 
of  the  time  when  they  were  to  fall  due,  and  receiving  renewal  receipts.  In 
June  or  July,  1875,  plaintiff  learned  of  the  death,  notified  the  company, 
received  blanks  for  proofs  of  death,  and  delivered  the  proofs  to  them  July 
9.  The  proof  stated  the  death  in  July,  1873.  The  company  retidned  the 
proofs  until  October  next  without  objection,  and  then  took  the  g^und  that 
the  policy  was  forfeited  by  the  omission  to  serve  the  proofs  within  twelve 
months  of  the  death.  The  policy  was  payable  in  three  months  after  proof 
of  death.  The  company  retained  the  premiums  paid  after  the  death,  and 
never  offered  to  return  them  until  after  the  action.  Held,  that  the  forfeiture 
was  waived. 

ACTION  on  life  policy.    The  opinion  states  the  tacts.     The 
plaintiff  had  judgment  below. 

Henry  W.  Johnson,  for  appellant.  Plaintiff  was  obliged  to  com- 
ply  with  the  conditions  of  the  policy,  unless  performance  was 
excused  or  waived.  Bliss  on  Life  Ins.  (2d  ed.)  600;  May  on  Ins. 
583;  Riddleaharger  Y.  Hart.  Ins.  Co.,  7  Wall.  386;  Roach  v.  If.  Y. 
and  Erie  Ins.  Co.,  30  N.  Y.  546 ;  Ripley  v.  ^hia  Ins.  Co.,  id.  130; 
Ames  V.  N.  Y.  Un.  Ins.  Co.,  4  Kern.  255;  Oamble  v.  Accident  Ass. 
Co.,  4  Ir.  R.  204;  Smith  v.  Conn.  Mut.  Life  Ins.  Co.,  4  Big.  421; 
Schumacher  v.  Manhattan  Life  Ins.  Co.,  3  Ins.  L.  J.  455 ;   O'Reille^ 
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V.  Guard.  MuL  L.  L  Co.y  60  N.  Y.  169,  173,  174;  s.  c,  19  Am.  Rep. 
151.  The  renewal  receipts  given  by  defendant  could  not  operate 
to  continue  the  policy  in  force.  Sitnpaou  v.  Ace.  Death  L  Co.,  2  0* 
B.  (N.  S)  257;  La  Favour  v.  Lis.  Co.,  1  Phila.  558;  s.  c,  2  Big. 
168;  Ins.  Co.  v.  Wolff,  6  Otto,  331,  333. 

Wm.  P.  Prentice,  for  respondent 

Andrews,  J.  The  facts  in  this  case  are  peculiar.  The  action 
is  upon  an  endowment  policy  issued  by  the  defendant,  August  10th, 
1867,  to  and  upon  the  life  of  one  Edwin  W.  Mitchell,  whereby  the 
defendant,  in  consideration  of  the  payment  by  the  assured,  during 
the  life  of  the  policy,  of  the  annual  sum  of  $337.40,  insured  him 
in  the  sum  of  $5,000,  payable  February  11th,  1883,  —  or  in  case  of 
his  death  prior  to  that  date,  then  within  three  months  after  due 
notice  and  satisfactory  proof  of  his  death.  The  sixth  condition  of 
the  policy  provides  that  the  company  shall  be  notified  forthwith 
of  the  death  of  the  insured,  and  that  the  owner  of  the  policy  shall, 
as  soon  as  possible  thereafter,  deliver  to  the  company  as  particular 
an  account  of  the  cause,  time  and  place  of  death,  and  the  circum- 
stances attending  the  same,  as  the  nature  of  the  case  will  admit; 
and  the  ninth  condition  provides  that  ''  full  proofs  shall  be  pre- 
sented within  twelve  months  from  the  time  the  loss  occurs,  or  the 
claim  will  be  forfeited."  The  insured,  by  a  written  assignment, 
dated  December  9th,  1867,  assigned  the  policy  to  the  plaintiff. 
The  company,  on  the  same  day,  was  notified  of  the  assignment, 
and  by  an  indoraement  thereon,  signed  by  its  president  and  secre- 
tary, approved  the  same  and  waived  proof  of  interest  in  the  plaintiff. 
The  insured  and  the  plaintiff,  at  the  time  the  policy  was  issued  and 
the  assignment  made,  resided  in  Brooklyn.  Mitchell  was  employed 
as  a  clerk  in  the  post-oflice  in  the  city  of  New  York.  The  plaintiff 
after  the  assignment  paid  the  premiums  on  the  policy  by  his  checks 
payable  to  the  order  of  the  company.  About  the  1st  of  July,  1872, 
the  plaintiff,  being  about  to  leave  the  country  on  a  visit  to  Europe, 
paid  to  the  general  agent  of  the  defendant  in  advance  the  premium 
on  the  policy  in  question,  which  would  become  due  August  10th, 
1872,  and  on  other  policies  held  by  him  issued  by  the  defend* 
ant.  In  the  interview  between  the  plaintiff  and  the  general 
agent  on  this  occasion  the  question  was  raised  by  the  plaint- 
iff as  to  the  position  of  the  parties  in  case  the  prepayment  was 
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made  and  the  insured  should  die  before  the  premium  be- 
came due.  The  agent  replied  that  the  company  had  agents  who 
would  know  of  the  death  before  he  could,  and  that  in  any  case,  if 
he  adranced  the  money,  it  would  be  returned,  ''and  that  there  was 
no  trouble  at  all  in  regard  to  that  whole  thing."  The  plaintiff  re- 
turned from  Europe  in  October,  1872.  The  insured  died  at  Mont- 
clair,  New  Jersey,  July  27,  1873.  But  his  death  did  not  become 
known  either  to  the  plaintiff  or  the  defendant  until  about  July, 
1875.  The  plaintiff  paid  to  the  defendant  the  premiums  for  the 
years  1873  and  1874,  on  the  supposition  that  the  insured  was  still 
living.  In  both  years,  before  the  payment  was  made,  the  defendant 
gave  written  notice  to  the  plain  tiff -of  the  day  the  premium  would 
fall  due,  and  on  receiving  the  premium  executed  the  usual  renewal 
receipt  In  the  latter  part  of  June  or  early  in  July,  1875,  the 
plaintiff  was  informed  of  Mitchell's  death.  He  immediately  noti- 
jBed  the  company  of  the  fact  and  upon  his  application  was  furnished 
by  the  company  with  blanks  to  enable  him  to  prepare  proofs  of 
loss,  and  they  were  prepared  and  delivered  to  the  company  July  9, 
1875.  The  proofs  were  full  and  complete  and  informed  the  com- 
pany of  the  death  of  Mitchell  in  July,  1873.  The  company  re- 
tained the  proofs  of  loss  and  it  was  not  until  sometime  in  October, 
nearly  or  quite  three  months  after  they  were  served,  that  any  ob- 
jection was  made  to  the  allowance  of  the  claim,  and  then  for  the 
first  time  the  company  took  the  position  that  the  claim  was  for- 
feited for  the  reason  that  proofs  were  not  served  within  twelve 
months  after  the  death  of  the  insured.  It  retained  the  money  paid 
for  premiums  by  the  plaintiff  after  the  death  of  Mitchell,  and  made, 
so  far  as  appears,  no  offer  to  return  them  until  after  the  commence- 
ment of  this  action.  The  defendant  defends  upon  the  sole  ground 
that  the  claim  on  the  policy  was  forfeited  by  failure  of  the  plaintiff 
to  furnish  proofs  within  twelve  months  after  the  death  of  Mitchell. 
The  answer  sets  up  neither  fraud  nor  breach  of  warranty,  and  ex- 
pressly admits  that  the  insured  died  from  natural  causes,  and  that 
his  death  was  not  occasioned  by  any  of  the  causes  excepted  in  the 
policy.  There  is  no  hint  in  the  pleadings  or  evidence  of  any  defense 
to  the  claim  upon  the  merits.  The  defendant  has  the  right,  how- 
ever, to  stand  upon  the  letter  of  the  contract,  and  as  it  is  undis- 
puted that  the  proofs  were  not  famished  within  twelve  months  of 
the  death,  the  claim,  in  the  language  of  the  condition,  ''is  for- 
feited,'' unless  the  defendant  has  waived  the  default  or  otherwise 
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precluded  itself  from  taking  advantage  of  the  condition.  We  are 
of  opinion  that  the  circumstances  justify  the  inference  of  a  waiver 
by  the  defendant.  It  is  plain  that  the  defendant  was  not  bound 
to  take  advantage  of  the  forfeiture.  The  object  of  the  provision 
in  question  is  manifest.  The  policy  provides  that  the  company 
shall  not  be  liable  for  death  happening  under  certain  circumstances, 
and  it  requires  the  claimant  to  furnish  a  particular  statement  of 
the  time,  manner  and  circumstances  of  the  death,  and  it  limits  the 
time  for  doing  this  that  the  company  may  have  a  reasonable  oppor- 
tunity to  investigate  the  truth  of  the  statement.  In  this  case  the 
omission  to  comply  with  the  condition  as  to  time  was  the  result  of 
mistake.  There  can  be  no  pretense  that  the  defendant  had  any 
just  ground  for  insisting  upon  the  forfeiture  beyond  that  based 
upon  the  letter  of  the  contract.  The  general  agent  assured  the 
plaintiff  in  July,  1872,  that  the  company's  agents  would  know 
of  the  death  of  the  insured  before  he  would.  The  company  had 
received  the  plaintiff's  money  for  premiums  for  two  years  after 
the  death  of  Mitchell  and  both  parties  supposed  that  during  that 
time  the  policy  was  in  force.  When  the  fact  that  Mitchell  had 
died  in  1873  was  ascertained  the  plaintiff  acted  with  promptness 
and  served  his  proofs  on  the  defendant  Common  fairness  required 
that  the  company,  if  it  intended  to  rely  upon  the  technical  defense 
now  insisted  upon,  should  then  take  its  ground.  It  would  not  have 
changed  the  position  of  the  plaintiff,  but  the  question  here  is,  did  the 
defendant,  by  its  silence,  m  connection  with  the  other  circumstances, 
justify  the  inference  that  it  accepted  the  proofs  as  a  compliance  with 
the  policy.  It  retained  the  premiums  paid  in  1873  and  1874,  and  did 
not  offer  to  return  them.  It  is  quite  probable  that  the  company 
could  not  under  any  circumstances  refuse  to  return  this  money,  but 
it  is  inconsistent  with  honesty  and  fair  dealing  that  the  company 
should  hold  this  money,  apparently  claiming  it,  and  yet  intend  to 
deprive  the  plaintiff  of  the  benefit  of  the  policy.  We  are  of  opinion 
that  the  natural  and  reasonable  presumption  is  that  the  company 
retained  the  proofs  because  it  elected  to  waive  a  technical  defense, 
and  thereby  concluded  itself  from  insisting  upon  the  forfeiture. 
The  circumstances  presented  a  case  wherein  such  an  election  was 
eminently  just,  and  the  company  may  have  regarded  the  assurances 
of  its  general  agent,  made  to  the  plaintiff  in  1872,  as  calculated 
although  not  designed  to  mislead  him  and  put  him  off  his  guard. 
It  is  now  understood  to  be  the  doctrine  of  this  court  that  no  new 
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oon8idei*ation  is  required  to  support  a  waiver  by  an  insurance  com- 
pany of  a  condition  in  respect  to  the  time  of  serving  proofs  of  loss^ 
and  that  it  maybe  done  by  acts  or  conduct  occurring  subsequent  to 
the  breach  of  the  condition,  indicating  an  intention  to  waive  such 
condition,  although  there  is  no  new  consideration,  and  although 
there  may  be  no  technical  estoppeL  Goodwin  v.  MaasctchusetU 
Mutual  Life  Ins.  Go.y  73  N.  Y.  480,  and  cases  cited. 

Judgment  affirmed. 
All  concur. 


Steikbach  t.  Relief  Fibe  Insurance  Ookpakt. 

(77  N.  T.  496.) 

Judgment  — former —  token  lar  to  action  to  reform  ineuranee  peiUeg, 

The  defendant,  a  New  York  corporation,  Inaured  the  plaintiff  at  Baltimoreb 
liarjland,  against  fire,  on  "  hie  stock  of  fancy  goods,  toys,  and  other  articles 
in  his  line  of  basiness,  contained  in  his  store  occupied  bj  him  as  a  general 
jobber  and  importer."  The  policy  contained  a  condition  against  storing  or 
keeping  hazardoas,  extra  hazardoos,  or  specially  hazardous  articles  in  the 
second  class  of  hazards  annexed  to  the  policy,  and  that  daring  the  time  of 
such  storing  or  keeping  the  policy  should  be  of  no  effect.  ^  Fire-crackers  in 
packages  "  were  classed  as  hazardous  No.  2  in  the  second  class,  and  fire- works 
were  classed  as  specially  hazardous.  There  was  a  written  permission  "  to 
keep  fire-crackers  on  sale/'  but  no  express  permission  to  keep  fire-works* 
The  plaintiff  kept  fire-works  and  the  fire  originated  from  them.  The 
plaintiff  sued  to  recover  for  the  loss  in  a  Baltimore  court,  the  cause  was 
removed  to  the  United  States  court,  and  on  the  trial  the  court  held  that  the 
policy  prohibited  keeping  fire-works,  and  rejected  proof  to  show  that  they 
constituted  an  article  in  the  line  of  business  of  a  *'  German  jobber  and 
importer,"  and  g^ve  judgment  for  defendant.  This  was  affirmed  by  the 
United  States  Supreme  Court.  Before  that  action  the  plaintiff  had  sued  the 
Lafayette  Fire  Insurance  Company  in  the  New  York  Supreme  Court  on  a 
similar  policy  on  the  same  stock  and  had  recovered,  and  on  appeal  the 
evidence  rejected  in  the  United  States  court  was  held  competent,  and  the 
appellate  courts  refused  to  be  bound  by  the  rule  laid  down  in  the  United 
States  Supreme  Court.  Plaintiff  then  brought  this  action  to  reform  the 
policy  by  inserting  permission  to  keep  fire- works,  on  the  ground  that  it  was 
omitted  by  mistake,  and  to  recover  on  the  policy  so  reformed.  Heldt  that 
the  judgment  of  the  United  States  Supreme  Court  is  a  bar  to  this  action. 

ACTION  to  reform  and  recover  on  a  fire  policy.    The  opinion 
states  the  facts.     The  defendant  had  judgment  below. 
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A.  R,  Dyeft,  for  appellant.  The  fact  that  plaintiff  had  brought 
an  action  upon  the  policy  as  it  is,  and  was  defeated,  is  no  reason  why 
the  policy  should  not  be  reformed.  Sanger  v.  Wood,  3  Johns.  Ch. 
416,  422  ;  Clieesman  v.  Siurges,  6  Bosw.  520,  522,  528  ;  9  id.  24G. 
255,  256  ;  Gardner  v.  Ogden,  22  N.  Y.  327 ;  Gump's  Appeal,  65 
Penn.  St.  476  ;  3  Bl.  Com.  429 ;  19  Conn.  648,  553;  7  Geo.  64,  70 ; 
Harris  v.  JeXy  66  Barb.  632  ;  55  N.  Y.  421;  Harney  v.  Charles^  45 
Mo.  157;  Birckhead  ¥•  Brown,  5  Sandf.  134. 

John  L.  Hilly  for  respondent. 

Eabl,  J.  In  October,  1865,  the  defendant,  a  New  York  corpora- 
tion, issued  to  the  plaintiff  at  Baltimore,  Maryland,  a  policy  of 
insurance  against  fire  on  his  "  stock  of  fancy  goods,  toys  and  other 
articles  in  his  line  of  business,  contained  in  his  store,  occupied  by 
him  as  a  (German  jobber  and  importer."  The  policy  contained  a 
provision  that  if  the  assured  should  use  the  premises  ^'for  the  storing 
or  keeping  therein  articles,  goods  or  merchandise  hazardous,  or  extra 
hazardous,  or  specially  hazardous,  in  the  second  class  of  hazards 
annexed  to  the  policy,"  during  the  time  of  such  use  the  policy  should 
be  of  no  effect.  The  article  ''  fire-crackers  in  packages  "  was  classed 
as  hazardous  No.  2  in  the  second  class,  and  fire-works  were  classed 
as  specially  hazardous  in  the  same  class.  The  policy  contained 
wiitten  permission  "  to  keep  fire-crakers  on  sale,"  but  no  express 
permission  to  keep  fire-works.  At  the  time  of  the  insurance,  and 
afterward,  the  plaintiff  kept  fire- works  m  his  store  ;  and  during  the 
life  of  the  policy  a  fire  occurred,  originating  in  the  fire-works,  and 
the  loss  was  occasioned  which  is  the  subject  of  this  action. 

In  February,  1869,  the  plaintiff  commenced  an  action  against  the 
defendant,  to  recover  upon  the  policy  for  such  loss,  in  the  Superior 
Court  of  the  city  of  Baltimore.  The  defendant  appeared  in  that 
action  and  procured  the  removal  thereof  to  the  Circuit  Court  of  the 
United  States.  The  action  was  subsequently  tried  in  the  latter 
court,  the  defense  being  that  the  keeping  of  fire- works  was  a  breach 
of  the  policy.  The  court  held  that  the  terms  of  the  policy  pro- 
hibited the  keeping  of  fire-works,  and  rejected  proof  offered  by  the 
plaintiff  to  show  that  fire-works  constituted  an  article  m  the  line 
ot  business  of  a  ^'  German  jobber  and  importer,"  and  judgment  was 
given  for  the  aefendant  The  plaintiff  then  took  the  case,  by  wnt 
ot  error,  to  tne  i^upreme  Court  of  the  United  States,  and  there  the 
judgment  wa&  aiSrmod. 
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Before  that  action  was  commenced  in  Baltimore,  the  plaintiff  had 
«aed  the  La  Fayette  Fire  Insurance  Company,  in  the  Supreme  Court 
of  this  State,  upon  a  similar  policy  upon  the  same  stock  of  goods, 
and  had  recovered.  From  the  judgment  in  tliat  case  there  was  an 
Appeal  to  the  General  Term,  and  then  to  the  Court  of  Appeals,  and 
in  those  courts  the  proof  rejected  in  the  United  States  Court  was 
held  competent  Sieinbach  v.  La  Fayette  Fire  Ins,  Co,,  54  N.  Y. 
90.  The  commission  of  appeals,  with  the  decision  of  the  Supremo 
Court  of  the  United  States  in  the  case  there  decided  before  it,  re- 
fused to  follow  or  be  bound  by  the  same ;  and  thus  the  highest 
courts  of  the  State  and  of  the  nation  were  in  conflict. 

Now  the  plaintiff  has  commenced  this  action  to  reform  the  policy 
by  inserting  therein  permission  to  keep  fire-works,  on  the  ground 
that  such  permission  was  omitted  from  the  policy  by  mistake,  and 
to  recover  upon  the  policy  as  thus  reformed.  lie  has  thus  far 
been  defeated,  on  the  ground  that  the  judgment  in  the  United 
States  Court  is  a  bar  to  the  maintenance  of  this  action,  and  whether 
it  is  or  not  is  the  sole  question  for  our  determination. 

Whatever  was  necessarily  determined  in  that  action  concludes 
the  parties,  and  can  never  again  be  brought  into  litigation  between 
them,  so  long  as  the  judgment  therein  remains  in  force.  That  is 
the  universal  rule  always  applied,  no  matter  how  much  injustice 
may  be  done  in  a  particular  case.  Such  a  rule  of  law,  which  gen- 
erally tends  to  justice,  cannot  be  changed  to  meet  the  exigencies  of 
a  case  where  a  different  rule  would  work  out  juster  results. 

In  order  to  bring  a  case  within  the  rule,  the  second  suit  must  be 
founded  substantially  upon  the  same  cause  of  action  as  the  first ; 
and  the  test  of  that  is  that  the  same  evidence  will  support  both 
actions ;  and  the  rule  is  the  same,  although  the  two  actions  are 
different  in  form.  Gregory  v.  Burrall,  2  Edw.  Ch.  417  ;  Rice  v. 
King,  7  Johns.  20  ;  Johnson  v.  Smith,  8  id.  383.  And  it  matters 
not  ^.hat  the  former  action  was  decided  upon  erroneous  grounds. 
Morgan  v.  Plumb,  9  Wend.  287, 

Here  there  was  but  one  contract  of  insurance,  and  the  cause  of 
action  m  Baltimore  suit,  as  in  this,  was  founded  on  that.  In  that 
suit  the  plaintiff  sought  to  recover  by  proving  that  he  was  permitted 
to  keep  fire-works.  By  the  same  proof  he  seeks  to  recover  in  this. 
There  he  sought  to  prove  the  permission  by  parol.  Here  he  seeka 
preliminarily  to  have  the  writing  reformed,  so  that  he  can  prove  it 
Vol.  XXXIII  —  83 
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by  the  writing.  If  he  could  sacceed  here,  he  would  in  some  form 
have  to  prove  precisely  what  he  offered  to  prove  there,  to  wit,  thai: 
he  was  permitted  to  keep  fire- works.  If  the  plaintiff  could  succeed 
in  reforming  this  contract,  it  would  not  change  its  scope  or  effect. 
It  would,  according  to  the  decisions  in  this  State,  be  the  same  con- 
tract still.  The  only  change  would  be  that  the  plaintiff  would 
have  direct  written  proof  of  what,  without  such  reformation,  would 
rest  upon  construction,  and  inference  based  upon  other  pro- 
visions in  the  contract,  and  upon  parol  evidence.  The  contract 
would  then  be,  in  its  legal  effect,  the  same  as  that  the  plaintiff 
sought  to  enforce  in  the  foi*mer  suit 

It  is  admitted  by  the  plaintiff  that  the  judgment  against  him  in 
the  former  action  is  a  bar  to  any  recovery  in  this,  unless  he  caa 
change  the  contract.  Now  what  was  determined  in  that  action? 
Clearly  that  the  contract  between  the  parties  was  such  as  was  em* 
braced  in  the  policy  declared  on  and  proved  in  that  action  ;  and 
that  the  plaintiff  had  violated  the  policy  by  keeping  the  fire-works. 
Now  he  seeks  to  establish,  in  thisacticn,  that  that  was  not  the  con- 
tract, and  to  have  it  reformed  ;  and  that  the  real  contract  between 
the  parties  was  not  violated.  He  sought,  in  that  action,  to  recover 
for  his  loss,  and  gave  all  the  proof  he  could  to  show  that  he  was  en- 
titled to  recover.  Now,  without  alleging  that  there  was  more 
than  one  contract  of  insurance,  or  more  than  one  title  or  right,  upon 
which  to  base  a  recovery,  he  seeks  to  recover  for  the  same  loss.  This 
is  a  case,  it  seems  to  me,  where  the  doctrine  of  res  adjudicata  must 
apply,  and  bar  a  recovery,  unless  plain  principles  of  law,  which 
have  always  been  regarded  as  iL^.portant  in  the  administration  of 
justice,  are  disregarded. 

According  to  the  case  of  Washburn  v.  Oreat  Western  Ins,  Co,,  114 
Mass.  175, —  in  all  its  essential  features  like  this  —  the  plaintiff,, 
having  elected  to  sue  upon  the  contract  as  it  was,  and  been  defeated, 
is  bound  by  that  election,  and  cannot  now  maintain  this  action  ta 
reform  the  contract. 

The  judgment  must  be  affirmed,  with  costs. 

Judgment  afflrmetL 


All  ooncar,  except  Ohubch,  0.  J.,  dissenting. 
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(77  N.  Y.  608.) 

Qffies  —  pvitUe — wicaney  in — repreMntatine  in  €hngru9. 

The  charter  of  the  city  of  Brooklyn  prohibits  every  alderman  from  holdia|f 
^any  other  public  office/'  and  provides  that  by  election  to  and  acceptance  off 
**  such  public  office/'  '*  his  office  as  such  alderman  shall  immediately  beooiiM 
vacant/'  and  a  special  election  shall  be  held  to  fill  the  vacancy.  An  alder- 
man was  elected  representative  to  Congress,  and  accepted  the  office.  BM^ 
that  his  office  as  alderman  immediately  became  vacant;  no  judicial  proceed- 
ing was  necessary  to  determine  his  title;  and  it  was  the  duty  of  the  defend- 
ant to  order  a  special  election  to  fill  the  vacancy. 

APPEAL  from  order  for  peremptory  mandamua,  requiring  defend- 
ant to  hold  a  special  election  to  fill  a  vacancy  in  the  office  of 
alderman^  created  by  the  incumbent's  election  to  and  acceptance  of 
the  office  of  representative  in  Congress.  The  opinion  states  the 
facts. 

William  C.  De  Witt,  for  appellant.  A  representative  in  the  Con- 
gress of  the  United  States  is  not  a  public  officer.  Bayard,  Cong. 
Globe  36,  Jan.  19,  1864,  app.;  1  R.  S.  (6th  ed.)  88,  §  8j  Impeach, 
of  Blount,  Am.  Cong.  5  Cong.  1 777-1779,  vol.  2, 203, 108.  The  ques- 
tion of  O'lieilly's  title  to  the  office  cannot  be  determined  except  by 
direct  judicial  proceedings,  to  which  he  is  a  party.  Foot  v.  Stiles,  57 
N.  Y.  399.  A  mandamus  will  not  lie.  Dill,  on  Mun.  Corp.,  §§  680,  714; 
People  v.  Mayor, ^  Johns.  Cas.  79,  People  v.  Stevens,  5  Hill,  616;  People 
V.  Steve7is,  2  Abb.  Pr.  (N.  S.)  348;  People  ex  rel  Dolan  v.  Lane,  55 
N.  Y.  217;  Frost  v.  Mayor,  5  Ell.  &  B.  530;  Queen  v.  Plaffer 
d  Richetts,  7  Ad.&  El.  966;  Mayor  r.  Bmnauter,47  Wis.  547.  If 
this  court  has  jurisdiction,  the  only  remedy  is  by  quo  warranto. 
Dill,  on  Munic.  Corp.,  §  714.  It  is  the  only  remedy  by  which  m 
title  to  office  can  be  tried.  Mayor  v.  Conover,  5  Abb.  Pr.  252.  It 
is  the  remedy  prescribed  by  statute.  2d  ed.  Stat  at  Large,  602; 
Lewis  V.  Oliver,  4  Abb.  Pr.  121.  This  court  has  no  jurisdiction. 
In  re  Kalbfleisch,  62  N.  Y.  457;  People  v.  Meizger,  47  Cal.  524. 
The  thirty  days  allowed  by  the  charter  for  calling  a  special  electioa 
not  having  expired  when  the  order  of  the  Special  Term  was  made, 
no  mandamus  could  then  have  been  had.     Law  1873,  1207,  §  5. 
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Boger  A.  Pryor,  for  rospoDdcnt 

Dakfobth,  J.  On  the  26th  day  of  March,  1869,  the  relator, 
upon  affidavit,  applied  to  the  Special  Term  of  the  Supreme  Court 
for  an  order  that  the  common  council  of  the  city  of  Brooklyn 
•how  cause  why  they  should  not  be  required  to  call  an  election  to 
f  U  a  vacancy  existing,  aa  was  alleged,  in  the  office  of  alderman  from 
the  twelfth  ward.  Ho  stated  that  he  was  a  resident  and  elector  in 
that  ward,  and  set  out  so  much  of  the  charter  of  the  city  as  pro- 
vides that  ^' no  alderman  shall  during  the  term  for  which  he  is 
elected  hold  any  other  public  office  except  that  of  notary  public  or 
commissioner  of  deeds,''  and  declares  that  *Mf  any  alderman 
docted"  under  its  provisions  ''shall  be  appomted  or  elected  to  and 
accepts  such  public  office  *  *  *  after  his  election  or  during 
bis  term  of  office  as  such  alderman,  his  office  as  alderman  shall 
immediately  become  vacant  and  his  place  shall  be  filled  by  a  spec- 
ial election  to  be  ordered  within  thirty  days  thereafter  by  the  com- 
mon council  to  bo  held  by  electors  of  the  ward  in  which  he  shall 
have  been  elected,"  —  and  states  that  Daniel  O'Reilly  was  in  Novem- 
ber, 1877,  elected  alderman  from  that  ward — that  while  he  was 
such  alderman,  and  in  November,  1878,  he  was  elected  representa- 
tive in  Congress  for  the  second  congressional  district  of  this  State 
—  accepted  the  office  and  on  the  18th  day  of  March,  1879,  entered 
upon  the  discharge  of  his  duties  —  that  by  reason  of  this  election 
and  acceptance,  the  office  of  O'Reilly  as  alderman  immediately 
became  vacant  and  so  continues — that  no  election  to  fill  the  vacancy 
has  been  ordered,  by  the  common  council,  and  although  notified  by 
the  mayor  of  the  city  and  requested  to  order  an  election  pursuant 
to  law  to  fill  the  vacancy,  tliey  refused  to  do  so.  The  order  to  show 
rause  was  granted,  and  the  common  council  answered  thereto. 
They  do  not  deny  the  matters  of  fact  above  stated  as  to  O'Reilly 
and  his  several  elections  and  acceptance  as  above  stated,  but  do 
deny  that  his  office  of  alderman  thereby  became  vacant,  because 
they  say,  that  although  a  representative  in  Congress,  he  does  not 
thereby  hold  "another  public  office."  The  court  at  Special  Term 
&eld  otherwise,  and  made  an  order  that  a  peremptory  writ  of  man- 
damus issue  commanding  the  common  council  forthwith  to  order 
a  special  election  to  fill  the  vacancy.  That  order,  having  been 
affirmed  by  the  General  Term,  has  been  taken  to  this  court  The 
case  has  been  presented  by  the  counsel  for  the    appellant  with 
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nnusual  ingenuity,  but  ho  has  not  satisfied  us  that  the  decision  of 
the  court  below  is  wrong. 

At  the  foundation  of  his  argument  is  the  assertion  that  a  "  repre- 
sentative in  the  Congi'ess  of  the  United  States  is  not  a  publio 
officer.*'  The  statement  of  this  proposition  would  seem  to  carry 
its  own  refutation,  but  it  has  been  argued  with  zeal  and  apparent 
confidence  and  is  to  be  considered.  He  urges  in  its  support  that 
the  Constitution  of  the  United  States  does  not  class  it  among  the 
offices  of  the  govemment  of  the  United  States  —  this  may  be  con*- 
ceded.  He  also  says  that  the  Constitution  of  our  State  does  not  s# 
regard  it,  but  excludes  it  from  offices,  meaning,  as  I  understand 
the  statement,  offices  of  the  United  States.  This  also  may  be  con- 
ceded, for  neither  proposition  affects  the  question  before  us.  Ad- 
mitting that  a  representative  in  Congress  is  not  regarded  as  am 
officer  of  the  United  States,  by  the  instruments  referred  to,  it  by 
no  means  establishes  the  assertion  that  the  representative  does  not 
hold  a  public  office  within  the  meaning  of  the  charter. 

We  are  to  construe  its  provisions  according  to  the  ordinary  sense 
of  the  words  used  in  Newell  v.  People,  7  N.  Y.  97,  and  giving  to  them 
their  natural  and  obvious  signification  and  import,  there  can  be  n« 
doubt  as  to  the  meaning  of  each  clause  in  question  here.  The 
House  of  Representatives  stands  in  the  place  of  the  whole  body  of 
the  American  people.  The  scheme  of  representation  being  a  sub- 
stitute for  a  meeting  of  the  citizens  in  persons  —  but  each  member 
of  the  house  exercises  legislative  power,  although  as  the  defendant 
claims  '^  the  people  may  be  deemed  present  in  making  the  laws." 
Mr.  O'Reilly  has  therefore  a  trust  or  charge  conferred  by  authority 
for  a  public  purpose,  and  by  his  acceptance  has  undertaken  to  per- 
form the  duties  which  the  law  prescribes  for  such  employment 
He  holds  a  public  office  although  his  dependence  is  upon  the  people. 
Best,  C.  J.,  in  Henly  v.  Mayor  of  Lyme,  5  Bing.  91,  answering 
the  question  "what  constitutes  a  public  officer,"  says:  **In  my 
opinion  every  one  who  is  appointed  to  discharge  a  public  duty  and 
receives  a  compensation  in  whatever  shape,  from  the  Crown  or 
otherwise,  is  constituted  a  public  officer."  Said  Sandford,  Chan- 
cellor, in  the  Case  of  Wood,  2  Cow.  1,  note  page  30:  The  terms 
''  office  and  public  trust  have  no  legal  or  technical  meaning  distinct 
from  their  ordinary  signification.  An  office  is  a  public  charge  or 
employment,  and  the  term  seems  to  comprehend  every  charge  or 
<»mploymcnt  in  which  the  public  are  interested."    Within  these  and 
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all  other  definitions  of  the  same  words,  when  Mr.  O'Reilly  accepted 
his  place  as  member  of  the  House  of  Representatives,  he  took 
**  ofl&ce."    People  ex  rel  Henry  v.  Kostrand,  46  N,  Y.  375. 

But  the  learned  counsel  for  the  appellant  contends  that  the  termb 
of  the  charter  must  be  confined  in  their  interpretation  to  those 
<>fiSce8  which  are  within  the  sphere  of  State  cognizance  —  and  that 
the  words  '^ other  public  office"  therein  used  should  be  construed 
**  to  mean  an  office  within  the  purview  of  State  legislation."  There 
ftre  certainly  no  words  of  exclusion.  The  language  is  general  and 
oomprehensive,  and  if  not  so,  does,  by  necessary  implication,  bring 
-irithin  its  operation  the  office  in  question,  for  such  an  office  is 
within  the  mischief  to  prevent  which  the  statute  was  passed  — 
%«Dd  must  be  deemed  to  have  been  in  contemplation  of  the  law 
makers.  We  may,  however,  adopt  his  argument  and  find  the  con- 
dition complied  with  in  the  very  language  of  the  statutes  of  the 
State — where  ^Hlie  representative  in  Congress"  is  styled  an 
"officer,"  and  the  position  which  he  holds  —  an  "office."  2  Re- 
vised Statutes,  part  1,  title  2,  chapter  G,  section  1,  defines  general 
elections  to  be  "such  as  are  held  at  the  same  time  *  *  *  for 
the  election  of  certain  '  officers,'  naming  among  others  '  represent- 
atives in  Congress.'"  Section  8  provides  for  filling  at  special 
elections  ^^all  vacancies  in  the  office  of  representative  in  Con- 
gress," etc.,  and  declares  that  "  when  the  term  of  service  of  any 
•neh  officer  will  expii*o  at  the  end  of  the  year  during  which  the 
iracancy  in  his  '  office '  shall  occur  *  '*'  *  the  usual  election  shall 
be  held  for  a  new  *  officer.' "  "  The  ballot  indorsed  Congress  shall 
contain  the  names  of  the  persons  designated  for  the  office  of  repre- 
sentative in  Congress"  (tit.  4,  art  2,  §  14) ;  and  the  same  appel- 
lation is  used  in  section  16,  speaking  of  a  vacancy  "  in  the  office 
of  such  representative  ;  "  and  title  5,  article  1,  section  7,  prescribes 
»  statement  to  be  made  of  votes  given  "for  the  office  of  governor, 
•  •  *  representative  in  Congress,"  etc ;  and  by  section  21,  ar- 
ticle 2,  the  county  clerk  is  to  record  the  certificate  of  votes  for  "  the 
office  of  representative  in  Congress ;"  and  by  section  44,  article  5, 
title  5,  "if  either  of  the  persons  chosen  shall  have  been  elected  to 
supply  a  vacancy  in  *  the  office  of  representative  in  Congress,' "  etc 
Chapter  6,  title  6,  article  1,  treats  of  the  election  of  members  of 
Congress,  and  provides  for  notice  to  the  secretary  of  State  if  a  va- 
eeany  shall  occur  by  death  in  the  "  office  of  i*epresentative  in  Con* 
gross,"  etc. ;  and  the  same  phraseology  is  used  in  the  acts  of  1842, 
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chapter  130,  and  1847,  chapter  240,  relating  to  elections.  It  fol- 
lows then  that  to  Mr.  O'Reilly  has  happened  that  event  which  makes 
hi3  office  of  alderman  "  vacant."  Such  is  the  plain  and  emphatic 
language  of  the  statute,  and  it  is  therefore  unnecessary  to  consider, 
as  the  learned  counsel  for  the  respondent  asks  us  to  do,  whether  the 
duties  of  alderman  to  be  performed  in  the  city  of  Brooklyn  can  be 
fairly  attended  to  by  one  who  has  been  delegated  by  a  larger  con- 
stituency to  render  service  by  personal  presence  in  the  city  of  Wash- 
ington. The  office  is  vacant  by  operation  of  law.  It  became  so 
^immediately''  upon  his  election  to  and  acceptance  of  the  office  of 
representative.  Charter  of  Brooklyn,  above  cited  ;  People  ex  rel 
Wliiting  v.  Carrique^  2  Hill,  93 ;  People  ez  rel  Henry  v.  Hosirand, 
46  N.  Y.  381 ;  People  ex  rel  Ryan  v.  Green,  58  id.  304. 

The  defendants  claimed,  however,  in  that  return  that  '^  the  right 
to  order  a  special  election  depends  on  the  title  of  said  O'Reilly  as 
alderman  de  facto  to  said  office,''  and  that  this  question  is  now  under 
consideration  by  them.  They  are  charged  with  no  such  judicial 
duty,  and  in  assuming  it  they  meddle  with  functions  that  do  not 
belong  to  them.  Nor  is  there  any  forco  in  the  contention  of  their 
counsel  that  the  title  of  O'Reilly  to  the  office  '^  cannot,  be  deter- 
mined, except  by  direct  judicial  proceedings  to  which  he  is  a  party." 
The  moment  ho  accepted  the  new  office  the  old  became  vacant.  His 
acceptance  of  the  one  was  an  absolute  determination  of  his  right  to  the 
other,  and  left  him  '^  no  shadow  of  title,  so  that  neither  quo  warranto 
nor  a  motion  was  necessary."  People  ex  rel  Whiting  v.  Camque, 
2  Hill,  93-97;  Dill,  on  Munic.  Corp.,  §  164,  and  cases  cited,  note  1. 
These  cases  also  show  that  this  would  be  so  at  common  law  and  in- 
dependent of  the  statute.  He  was  no  longer  alderman  de  facto  or 
de  jure.  The  plea  of  plenarty,  on  which  the  appellant's  counsel 
insists,  or  that  the  office  was  ^^full  of  him,"  and  which  is  also  set  up 
in  the  answer  to  this  proceeding,  is  in  no  sense  well  founded.  It 
cannot  bo  sustained  even  by  a  legal  fiction.  The  office  was  and  is 
as  vacant  as  if  Mr.  O'Reilly  had  never  been  born  ;  his  removal  is  aa 
complete  as  if  caused  by  death.  When  he  accepted  the  new  office 
the  other  ceased  to  have  an  incumbent.  It  was  not  a  case,  there- 
fore, for  quo  warranto,  for  that  will  lie  only  when  the  party  pro- 
ceeded against  is  either  a  de  facto  or  dejure  officer  in  possession  of 
the  office  {King  v.  Corporation  of  Bedford  Level,  6  East,  368),  and 
an  office  that  is  vacant  is  in  possession  of  no  one.  Besides,  such 
writ  issues  when  facts  are  in  dispute,  and  one  object  aimed  at  is  to 
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ascertain  the  facts ;  here  no  fact  is  disputed,  but  a  mere  question 
of  law. 

It  was  therefore  the  duty  of  the  defendants  to  order  a  special 
election.  As  to  this  the  charter  is  imperative  {^  6,  supra),  and 
furnished  the  only  rule  for  their  official  conduct ;  they  had  no  right 
to  question  it,  or  do  otherwise  than  obey.  It  was  their  duty  also  to 
make  the  order  at  such  time  as  would  enable  the  electors  of  the 
ward  "to  fill  his  place"  within  thirty  days  after  the  vacancy 
occurred. 

Having,  as  the  return  concedes,  failed  in  the  performance  of  this 
duty,  and  in  reply  to  the  order  to  show  cause  set  up  only  that  the 
office  was  not  vacant,  the  writ  of  mandamus  was  properly  issued. 
Dill,  on  Mun.  Corp.  674;  L/imb  v.  iywrf,  44  Penn.  St.  336;  SieUe 
ex  ret  Hanner  v.  Common  Council  of  Rahway,  33  K.  J.  L.  R  110; 
Note  to  Fish  v.  Weatherwax,  2  Johns.  Cas.  217-221. 

[Omitting  minor  considerations.] 

We  think  no  error  was  committed  by  the  court  below,  and  the 

order  should  therefore  be  affirmed,  with  costs. 

Order  affirmed. 
All  concur. 


McDonald  y.  Mallobt. 

(77N.  T.  646.) 

AeHon^^tofien  maintainable  under  State  etatuiefor  negUgenUjf  earning  death  en 

bigh  seas. 

Under  a  statute  of  New  York,  giving  a  right  of  action  for  wrongf ullj  or  neg- 
ligently causing  the  death  of  any  person,  an  action  may  be  midntained  for 
negligently  causing  the  death  of  a  citizen  of  New  York  on  the  high  seas,  on 
a  vessel  hailing  from  and  registered  in  a  New  York  port,  and  employed  by 
the  owners  at  the  time  in  their  own  business. 

ACTION  for  damages  for  negligently  causing  death  of  plaintiff's 
intestate.  The  complaint  alleged  that  defendants  owned  the 
steamer  "  City  of  Waco,''  and  employed  it  in  trading  between  the 
city  of  New  York  and  Galveston,  Texas ;  that  defendants  were  cit- 
izens and  residents  of  the  city  of  New  York,  and  said  steamer  was 
registered  and  belonged  in  the  port  of  New  York ;  that  deceased,  a 
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citizen  and  resident  of  the  State  of  New  York,  was  employed  on  the 
steamer  as  a  fireman  ;  that  the  steamer  received  on  board,  at  New 
York,  as  freight,  or  to  be  used  as  stores  on  the  steamer,  300  cases  of 
crade  petroleum,  in  violation  of  the  laws  of  the  United  States ;  that 
while  the  said  steamer  was  lying  at  anchor  on  the  high  seas,  out- 
side the  bar  and  harbor  of  Galveston,  she  took  fire,  and  by  reason 
of  the  petroleum  the  fire  could  not  be  extinguished,  whereby  and 
by  the  defendant's  culpable  negligence  plaintiff's  intestate  came  to 
his  death;  that  ''said  negligence  and  death  x)ccnrred  within  the 
territory  of  the  State  of  New  York,  to  wit,  at  the  city  of  New  York^ 
and  on  board  said  steamer  belonging  to  the  State  of  New  York, 
and  being  at  first  at  the  city  of  New  York,  and  thereafter  on  tho 
high  seas,  as  above  stated."  The  defendants  demurred  to  the  com- 
plaint, on  the  grounds  for  want  of  jurisdiction,  and  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

Xeberi  D.  Benedict,  for  appellant 

WiUiam  AUen  Butler^  for  respondents.  The  statute  under  which 
this  action  was  brought  does  not  give  a  right  of  action  in  this  State 
to  recover  for  injuries  committed  without  the  territorial  limits  of 
the  State,  and  resulting  in  death.  Laws  1847,  ch.  450 ;  Laws  1849, 
ch.  256  ;  Laws  1870,  ch.  78 ;  Wkit/ord  v.  Panama  R.  R.  Go.,  23  N. 
Y.  465  ;  s.  c,  3  Bosw.  67 ;  Crowley  v.  Panama  R  ,R,  Co.,  30  Barb. 
99;  Beach  y.Bay  8i.  S.  Co.,  id.  433;  VandeerwerkerY.N.  Y.and  2i. 
H.  R.  R.  Co.,  27  id.  244;  s.  c,  6  Abb.  Pr.  239;  Mahler  y.  Trans.  Co.^ 
35  N.  Y.  352,  353;  Kelly  v.  Orapo,  55  id.  86;  s.  a,  6  Am.  Rep.  35. 
This  State  has  never  exercised  or  claimed  to  exercise  jurisdiction 
beyond  its  boundaries  so  as  to  give  an  extra  territorial  effect  to  a 
local  statute,  such  as  the  one  in  question  here.  Kelly  v.  Orapo,  45 
N.  Y.  86;  8.  c,  6  Am.  Rep.  35;  McKeon  v.  Delancy,  5  Cr.  22;  Suydam 
V.  Williamson,  24  How.  427.  The  shipment  of  the  petroleum  cannot 
be  made  the  ground  of  any  claim  in  this  statutory  action,  or  relieve 
the  case  of  the  fatal  defect  of  want  of  jurisdiction.  Bradley  v.  MuL 
Ben.  L.  L  Co.,  45  N.  Y.  422;  s.  c,  6  Am.  Rep.  115;  Butler  v.  Kent^ 
19  Johns.  228;  10  Am.  Dec.  219;  Hoeyy.  Felton,  11 C.  B.  (N.  S.)  142; 
Cox  V.  Burbridge,  13  id.  430;  Clark  y.  Brown,  18  Wend.  229;  Add. 
on  Torts  (3d  ed.)  5. 

Rapallo,  J.  For  the  purposes  of  this  appeal  the  wrongful  act 
or  neglect  causing  the  death  of  the  plaintiff's  intestate  must  bo 

Vol.  XXXIII  —  84 


666  NEW  YORK, 


McDonald  v.  Mallory. 


treated  as  having  been  committed  upon  the  high  seas.  The  com- 
plaint does  not  specifically  allege  that  the  disaster  was  caused  by 
the  anlawful  or  negligent  lading  of  the  petroleum  on  bo^ird  of  the 
vessel  in  the  port  of  New  York,  and  consequently  the  question 
whether  that  fact,  if  alleged,  would  establish  that  the  wrong  com- 
plained of  was  committed  within  the  territorial  bounds  of  this  State, 
need  not  be  considered. 

We  shall  therefore  come  directly  to  the  principal  point  argued, 
which  is,  whether  under  the  statute  of  this  State,  which  gives  a 
right  of  action  for  causing  death  by  wrongful  act  or  neglect,  an 
action  can  be  maintained  for  thus  causing  a  death  on  the  high  seas, 
on  board  of  a  vessel  hailing  from,  and  registered  in  a  port  within 
this  State  and  owned  by  citizens  thereof ;  the  person  whose  death 
was  so  caused  being  also  a  citizen  of  this  State,  the  vessel  being  at 
the  time  employed  by  the  owners  in  their  own  business,  and  their 
negligence  being  alleged  to  have  caused  the  death. 

It  is  settled  by  the  adjudications  of  our  own  courts  that  the  right 
of  action  for  causing  death  by  negligence  exists  only  by  virtue  of  the 
statute,  and  that  where  the  wrong  is  committed  within  a  foreign 
State  or  country,  no  action  therefor  can  be  maintained  here,  at 
least  without  proof  of  the  existence  of  a  flimilar  statute  in  th^jda^e 
Owrhere  the  wrong  was  committed.  Whitford  v.  Panama  R,  R.  Co., 
23  N.  Y.  465;  Crowley  v.  Panama  R.  R.  Co.y  30  Barb.  99;  Beach  v. 
Bay  SL  S.  Co.,  30  id.  433 ;  Vandeerwerker  v.  N.  Y.  ayid  JV.  II.  R.  R. 
Co.,  27  id.  244.  Tl\(ese  decisions  rest  upon  the  plain  ground  that 
our  statute  can  have  no  operation  within  a  foreign  jurisdiction, 
and  that  with  respect  to  positive  statute  law  it  cannot  be  presumed 
that  the  laws  of  other  States  or  countries  are  similar  to  our  own. 
Opinion  of  Denio,  J.,  23  N.  Y.  467,  468,  471.  The  liability  of  a 
person  for  his  acts  depends,  in  general,  upon  the  laws  of  the  place 
where  the  acts  were  committed,  and  although  a  civil  right  of  action 
acquired,  or  liability  incurred,  in  one  State  or  country  for  a  per- 
sonal injury,  may  be  enforced  in  another  to  which  the  parties  may 
remove  or  where  they  be  found,  yet  the  right  or  liability  must  exist 
under  the  laws  of  the  place  where  the  act  was  done.  Actions  for 
injuries  to  the  person  committed  abroad  are  sustained  without 
proof  in  the  first  instance  of  the  lex  loci,  upon  the  presumption  that 
the  right  to  compensation  for  such  injuries  is  recognized  by  the 
laws  of  all  countries.  But  this  presumption  cannot  apply  where 
the  wrong  complained  of  is  not  one  of  those  thus  universally  recog^ 
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nizod  as  a  ground  of  action,  but  is  one  for  which  redress  is  given 
-^only  by  jtatiitfi. 

Keeping  these  principles  in  view  it  is  clear  that  in  order  to  main- 
tain  this  action  it  is  necessary  to  establish  that  the  statute  law  in 
question  was  operative  on  board  of  the  vessel  upon  which  the  injury 
was  committed.  In  all  the  cases  which  have  been  decided,  the 
place  of  the  injury  was  actually  within  the  limits  of  a  foreign  tc^rri- 
tory,  subject  to  its  own  laws,  and  where  there  could  be  no  ckim 
that  the  laws  of  this  State  or  country  were  operative.  In  the  pres- 
ent case  the  locus  tn  quo  was  not  within  the  actual  territorial 
limits  of  any  State  or  nation,  nor  was  it  subject  to  the  laws  of  any 
government,  unless  the  rule  which  exists  from  necessity  is  applied, 
that  every  vessel  on  the  high  seas  is  constructively  a  part  of  the 
territory  of  the  nation  to  which  she  belongs,  and  its  laws  are  opera- 
tive on  board  of  her.    In  tLis  respect  the  case  is  new. 

There  can  be  no  question  that  if  this  case  were  one  arising  under 
the  laws  of  the  United  States  the  rule  referred  to  would  apply,  and 
acts  done  on  board  of  her  while  on  the  high  seas  would  be  gov- 
erned by  those  laws.  The  question  now  presented  is  whether  in 
respect  to  matters  not  committed  by  the  Constitution  exclusively 
to  the  Federal  government  nor  legislated  upon  by  Congress,  but 
regulated  entirely  by  State  laws,  the  State  to  which  the  vessel 
belongs  can  be  regarded  as  the  sovereignty  whose  laws  follow  her 
until  she  comes  within  the  jurisdiction  of  some  other  government. 

The  precise  question  arose  in  the  case  of  Kelly  v.  Crapo,  45  N. 
Y.  86;  8.  c,  6  Am.  Rep.  35;  and  10  Wall.  610,  though  in  a  different 
form.  The  question  there  was  whether  a  vessel  upon  the  high 
seas  was  subject  to  the  insolvent  laws  of  the  State  of  Massachusetts, 
to  which  State  the  vessel  belonged,  that  is,  where  she  was  regis- 
tered and  her  owner  resided,  so  that  by  operation  of  those  laws, 
and  without  any  act  of  the  owner,  the  title  to  the  vessel  could  be 
transferred,  while  she  was  at  sea,  by  a  proceeding  in  invitunif  to  an 
official  assignee,  and  his  title  thus  acquired  would  take  precedence 
of  an  attachment  levied  upon  her  in  the  State  of  New  Tork  after 
she  had  come  within  this  State. 

It  was  conceded  in  that  case,  in  this  court  as  well  as  in  the 
Supreme  Court  of  the  United  States,  that  unless  the  vessel  was 
actually  or  constructively  within  the  jurisdiction  of  the  State  of 
Massachusetts,  her  insolvent  law  could  not  operate  upon  her  so  as 
to  defeat  a  title  acquired  under  the  laws  of  the  State  within  whose 
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actual  territorial  jurisdiction  she  afterward  came.  16  Wall.  622. 
But  in  support  of  the  title  of  the  assignee  iu  insolyency  it  waa 
urged  that  the  rule  before  referred  to  applied  to  her,  and  that  while 
at  sea  she  was  constructively  a  part  of  the  territory  of  the  State  of 
Massachusetts,  and  subject  to  her  laws. 

This  court  held  that  the  rule  invoked  was  not  applicable  to  a 
State,  and  State  laws,  but  that  the  jurisdiction  referred  to  was 
vested  in  the  government  of  the  United  States,  and  that  the 
National  territory  and  its  laws  only  were  extended  by  legal  fiction 
to  vessels  at  sea. 

This  decision  was  reversed  by  the  Supreme  Court  of  the  United 
States  {Crapo  v.  Kelltf,  16  Wall.  610),  and  as  we  understand  the  pre- 
vailing opinion  in  that  court,  it  holds  that  the  relations  of  a  State 
to  the  Union  do  not  affect  its  status  as  a  sovereign,  except  with 
respect  to  those  powers  and  attributes  of  sovereignty  which  have 
by  the  Constitution  been  transferred  to  the  government  of  the 
United  locates,  and  that  in  all  other  respects  it  stands  as  if  it  were 
an  independent  sovereign  State,  unconnected  with  the  other  States 
of  the  Union.  Upon  this  principle  it  was  held  that  the  vessel, 
while  at  sea,  was  constructively  part  of  the  territory  of  the  State  of 
Massachusetts  and  subject  to  its  laws.  16  Wall.  623,  624,  €31-632. 
It  is  difficult  to  conceive  any  other  principle  upon  which  that  con- 
clusion could  have  been  reached. 

In  respect  to  crimes  committed  on  the  high  seas,  the  power  to 
provide  for  their  panishment  has  been  delegated  to  the  Federal 
government,  and  for  that  reason  State  laws  cannot  be  applicable  to 
them;  but  I  cannot  escape  the  conclusion  that  under  the  principle 
of  the  case  of  Crapo  v.  Kelly,  civil  rights  of  action,  for  mat*:e7« 
occurring  at  sea  on  board  of  a  vessel  belonging  to  one  of  the  Sta^c- 
of  the  Union,  must  depend  upon  the  laws  of  that  State,  unless  the- 
arise  out  of  some  matter  over  which  jurisdiction  has  been  vestet 
in  and  exercised  by  the  government  of  the  United  States,  or  ovei 
which  the  State  has  transferred  its  rights  of  sovereignty  to  the 
United  States;  and  that  to  this  extent  the  vessel  must  be  regarded 
as  part  of  the  territory  of  the  State  ;  while  in  respect  to  her  relations 
with  foreign  governments,  crimes  committed  on  board  of  her,  and 
all  other  matters  over  which  jurisdiction  is  vested  in  the  Federal 
government,  she  must  be  regarded  as  part  of  the  terntory  of  the 
United  States  and  subject  to  the  laws  thereof. 

The  facts  alleged  in  the  complaint,  and  admitted  by  the  demurrer 
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present  a  strong  case  for  tbe  application  of  the  rule  that  the  laws 
of  the  State  to  which  the  vessel  belongs  follow  her  until  she  comes 
within  some  other  jurisdiction.  .  The  defendants,  by  whom  the 
wrong  is  alleged  to  have  been  committed,  were,  at  all  times  up  to 
its  final  consummation  by  the  death  of  the  plaintiff's  intestate,  citi- 
zens and  residents  of  this  State,  and  subject  to  its  laws,  and  the 
deceased  was  also  a  citizen  of  this  State.  The  death  was  caused 
either  by  the  illegal  and  negligent  act,  done  in  this  State,  of  lading 
the  dangerous  and  prohibited  article  on  board  the  vessel  and  send- 
ing the  deceased  to  sea  in  her  thus  exposed,  or  by  the  negligence  or 
wrongful  acts  of  the  defendants  committed  at  sea  through  their 
agents.  The  complaint  does  not  distinctly  specify  which,  but  it 
must  have  been  one  or  the  other.  If  the  latter,  then  at  the  place 
where  the  injury  was  consummated  there  was  no  law  by  which  to 
determine  whether  or  not  it  rendered  the  defendants  liable  to  an 
action,  unless  the  law  of  the  State  to  which  the  vessel  belonged  fol- 
lowed her.  In  the  present  case  the  defendants  were,  at  the  time 
of  the  wrongful  act  or  neglect,  and  of  the  injury,  within  this  State 
and  subject  to  its  laws,  and  none  of  the  objections,  suggested  m 
the  various  cases  which  have  been  cited,  to  subjecting  them  to  lia- 
bility under  the  statute  for  acts  done  out  of  the  territory  of  the 
State,  can  apply.  There  can  be  no  double  liability,  as  suggested 
by  Dekio,  J.,  in  23  N.  Y.  467,  471,  for  the  locus  in  quo  was  not 
subject  to  the  laws  of  any  other  country;  nor  can  it  be  said  that  the 
deceased  or  his  representatives  were  under  the  protection  of  the  laws 
of  any  other  government,  as  is  said  in  some  of  the  other  cases 
cited.  It  is  a  case  whera  no  confusion  or  injustice  can  resnlt  from 
the  application  of  the  principle  declared  by  the  Supreme  Court, 
that  the  laws  of  the  State  as  well  as  of  the  United  States,  enacted 
within  their  respective  spheres,  follow  the  vessel  when  on  the  high 
eeas.  In  the  opinion  of  the  court  at  Oeneral  Term  in  this  case  it 
is  expressly  conceded  that  both  the  laws  of  the  State  and  the 
Kation  have  dominion  on  a  vessel  on  the  high  seas,  but  the  demurrer 
was  sustained  on  the  ground  that  this  right  of  jurisdiction  has  not 
been  exercised  by  the  State  of  New  York,  and  its  statutes  are 
restricted  in  their  operation  to  the  actual  territorial  bounds  of  the 
State. 

No  such  restriction  is  contained  in  the  statute  now  under  con« 
sideration.  Its  language  is  broad  and  general  and  by  its  terras  it 
operates  in  all  places.     J  ts  operation  on  cases  ansing  in  other  Statet 
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and  countries  has  not  been  denied  by  reason  of  any  thing  contained 
in  the  act  itself  or  in  any  other  legislative  act^  bat  on  general  prin- 
ciples of  law. 

Bat  the  court  rests  its  conclusion  upon  the  act  of  the  legisla- 
ture of  this  State  which  defines  its  boundaries  and  declares  that  tho 
sovereignty  and  jurisdiction  of  this  State  extends  to  all  the  places 
within  the  boundaries  so  declared  (1  B.  S.  62,  65),  and  it  construes 
that  act  as  a  renunciation  or  abrogation  of  any  effect  which  might 
on  general  priuciples  of  law  be  given  to  its  statutes,  on  board  of 
vessels  on  the  high  seas. 

We  are  unable  to  concur  in  this  view.  Tho  act  referred  to  was 
intended  to  define  simply  the  actual  territorial  bounds  of  the  State, 
and  the  declaration  that  its  sovereignty  and  jurisdiction  siiould  ex- 
tend  to  all  plaoes  within  those  bounds,  was  not  intended  to  nor  could 
it  operate  as  a  restriction  upon  subsequent  legislation,  nor  had  it 
any  reference  to  such  a  question  as  that  now  before  us.  Whatever 
operation  our  laws  may  have  on  board  of  vessels  at  sea  depends  upon 
general  principles,  and  there  is  nothing  in  tlie  legislation  of  our 
State  which  places  it  in  this  respect  on  a  different  footing  from  any 
other.  It  is  not  claimed  that  the  sovereignty  and  jurisdiction  of 
this  State  extend  to  its  vessels  when  at  sea,  as  they  do  to  places 
within  its  boundaries,  for  all  purposes,  such  as  service  of  process,  the 
execution  of  judgments  and  the  like,  but  only  that  when  acts  done 
at  sea  become  the  subject  of  adjudication  here,  the  rights  and  lia- 
bilities of  parties  may  in  some  cases  be  determined  with  reference 
to  our  statutes.  There  is  nothing  inconsistent  with  this  in  the  act 
referred  to,  of  in  the  assertion  of  sovereignty  and  jurisdiction  for  all 
purposes  over  places  within  the  bounds  of  the  State. 

The  decision  of  this  court  in  Kelly  v.  Crapo  is  referred  to  as  the 
highest  evidence  that  this  State  never  intended  that  its  laws  should 
extend  to  vessels  on  the  high  seas.  That  decision  recognized  the 
general  principle  that  the  laws  of  a  nation  do  so  extend,  but  was 
based  upon  the  theory  that  the  relation  of  tho  State  to  the  Union 
was  such  that  this  attribute  of  sovereignty  had  become  merged  in 
the  powers  granted  to  the  general  government.  But  the  judgment 
of  the  Supreme  Gourt  of  the  United  States  having  established  tho 
contrary  view,  and  that  in  matters  not  the  subject  of  Federal  legis- 
lation the  laws  of  the  State  follows  the  vessel,  thus  making  the 
laws  of  the  State  and  of  the  United  States,  in  their  respective 
tpheres,  together  constitute  the  law  of  the  Nation  to  which  the 
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Teasel  belongs,  we  adopt  that  decision  as  the  judgment  of  tho 
tribunal  to  whom  the  ultimate  deteimiuation  of  questions  of  that 
nature  properly  belongs. 

There  is  nothing  in  the  nature  of  this  action  which  renders  it 
exclusively  the  subject  of  Federal  cognizance.  The  jurisdiction  of 
the  States  and  of  the  United  States  in  the  matter  of  personal  torts 
committed  at  sea,  such  as  assaults  by  a  master  on  his  crew,  injuries 
to  passengers  and  the  like>  are  concurrent,  though  remedies  by  pro- 
ceedings in  rem  can  be  administered  only  by  the  courts  of  admiralty 
of  the  United  States.  The  field  of  legislation  in  respect  to  cases  liko 
the  present  one  has  not  been  occupied  by  the  general  government^ 
and  is  therefore  open  to  the  States.  Steamboat  Co.  v.  CTiase,  1& 
Wall.  522,  530,  533.  Indeed  the  United  States  Court  of  Admiralty 
would  have  no  jurisdiction  in  such  a  case  (Steamboat  Co.  v.  Chaae^ 
16  Wall.  522,  530,  533  ;  Sherlock  v.  Allen,  93  U.  S.  99),  and  there 
is  no  greater  objection  to  extending  the  operation  of  a  statute  of  thia 
description  to  a  vessel  at  sea  than  there  was  to  giving  similar  opera- 
tion to  a  State  insolvent  law. 

The  judgment  of  the  court  below  should  be  reversed,  and  judg- 
ment rendered  for  the  plaintiff  on  the  demurrer,  with  leave  to  the 
defendants  to  answer  on  payment  of  costs  within  thirty  days. 

Judgment  accordingly^ 

All  concur,  except  Andbewb,  J,,  absent 


Dickinson  y.  Edwards. 

07  K.  Y.  678.) 

CMraet  —  neie — usurjf — negotiaiion  in  another  State. 

Where  a  resident  of  this  State  makes  a  note  here,  dated,  pajable  and  intended 
to  be  disoonnted  here,  and  specifying  no  rate  of  interest,  and  the  note  is  first 
negotiated  in  another  State,  at  a  rate  of  interest  lawful  there  bat  onlawfal 
here,  it  is  invalid  for  usniy. 

AOTION  on  a  note.    The  opinion  states  the  case.    The  defend^ 
ant  had  judgment  below. 
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Walter  B.  Beach^  for  appellant.  Defendant's  liability  must  be 
oonsidered  the  same  as  though  he  had  made,  dated  and  deliveitni 
the  note  to  Mr.  Pulsifer  at  Boston.  Merchants!'  Bank  v.  Griswold, 
72  N.  Y.  472;  8.  c,  28  Am.  Rep.  159;  Fomeroy  v.  Ainswarth,  22 
Barb.  127;  Tilden  y.  Blair,  21  Wall.  241;  Cutler  v.  WrtglUy  22  N. 
Y.  472;  Davis  v.  Oarr,  2  Seld.  124;  1  Pai.  220;  7  id.  632.  The 
fact  that  the  note  was  payable  in  the  State  of  New  York  cannot 
irary  the  maker's  liability  or  avoid  the  contract  thus  legally  made  in 
Massachusetts.  Bowen  v.  Bradley^  9  Abb.  Pr.  (N.  S.)395;  Keniucky 
T.  Baasfordy  6  Hill,  526;  Mclntyre  v.  Parks,  3  Mete.  207;  Story's 
Confl.  of  Laws  (Redfield's  ed.),  §  252;  Hosford  v.  Nichols,  1  Pai. 
^20;  Chapman  v.  Robertson^  6  id.  634;  Pratt  v.  Adams,  7  id.  636; 
Cook  V.  Litchfieldy  9  N.  Y.  280;  Hyde  v.  GoodenoWj  3  Comst.  271; 
ie«  V.  iSrffoc*,  33  N.  Y.  615  ;  Botcen  v.  Bradley,  9  Abb.  (N.  S.)  395; 
City  Sav,  Bank  v.  Bidwell,  29  Barb.  325;  ^a^^  q/  Georgia  v. 
Xewin,  45  id.  340;  Balme  v.  Wombough,  38  id.  352;  Depau  v 
Humphreys,  8  Mart.  (N.  S.)  1 ;  Pet'i  v.  J/e/yo,  14  Vt  33;  Pojw  v. 
Mckerson,  3  Story,  466;  7\Wen  v.  Blair,  21  Wall.  241.;  Prot;.  Co. 
Sao.  Bank  v.  ^o«/,  13  Nat.  Bank  Reg.  358,  359;  Andrews  v.  Pond, 
13  Pet  78;  Miller  v.  Tiffany,  1  Wall.  310;  I><i  HWv.  Johnson,  10 
Wheat.  383;  2  Pars,  on  Cont.  584  (5th  ed.),  note  h;  2  Pars,  on 
Notes  and  Bills  (2d  ed.)  378;  Jacksw  Nichols,  1  Seld.  178;  Curtis 
Y.  Leavitt,  15  N.  Y.  9;  Bowen  v.  Newell,  13  id.  290;  Everett  t. 
Vendreys,  19  id.  436;  Ctt/fer  y.  Wnght,  22  id.  472;  Pameroy  v. 
Ainsworth,  22  Barb.  127. 

JT.  S.  Packer,  tor  respondent. 

FoLGER,  J.  This  action  is  brought  against  the  defendant  as  tho 
maker  of  a  promissory  note.  He  did  write  and  sign  the  note,  and 
put  it  in  the  hands  of  the  payees  named  in  it,  for  their  use.  This 
IS  the  form  of  it:  **  New  York,  November  14,  1874.  $300.  Three 
months  after  date  I  promise  to  pay  to  the  order  of  Messrs.  Bailey 
A  Gilbert  three  hundred  dollars  at  the  New  York  National  Exchange 
Bank,  value  received." 

Ills  defense  to  the  action  is,  that  the  note  was  made  by  him  for 
the  accommodation  of  the  payees  named  in  it;  that  it  was  by  him 
loaned  to  them  without  any  consideration  received  by  him  from 
them,  and  that  it  was  transferred  by  them  to  the  assignor  of  the 
plainfiff,  at  a  greater  rate  of   discount  or  interest    than  that 
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lawful  in  this  State.  The  facts  of  the  ease  sastain  these  allegations 
of  his  defense.  It  is  also  fact  that  he  signed  the  note  at  the  city 
of  his  residence  and  place  of  business  in  this  State;  that  it  is  dated 
there;  that  it  is  made  payable  there;  that  it  was  put  in  the  hands 
of  the  payees  there.  Nor  is  there  any  thing  to  show  that  the  maker 
knew,  or  intended,  or  contemplated  that  it  was  to  be  taken  out  of 
this  State  for  its  first  use.  There  is  another  fact,  however;  and  it 
is  relied  upon  by  the  plaintiff  to  overcome  the  defense  of  the  defend- 
ant. It  is,  that  the  note  first  passed  into  the  hands  of  a  holder  for 
a  consideration,  and  thus,  as  is  alleged,  had  inception  in  the  State 
of  Massachusetts;  that  it  was  in  that  State  that  the  discount  or 
interest  was  taken,  greater  than  that  lawful  in  this  State,  and  that 
it  was  lawful  in  that  State  to  take  that  rate. 

Upon  these  facts  arise  the  questions  of  law,  in  which  State  was 
the  note  made;  and  if  it  was  made  in  the  State  of  Massachusetts, 
is  it  not  valid  everywhere?  It  may  be  granted  that  the  note  was 
made  in  Massachusetts,  and  that  if  the  law  of  the  place  of  execution 
is  to  govern,  that  the  note  is  valid  and  enforceable  in  this  State. 

It  would  seem,  at  first  sight  at  least,  that  the  other  of  these  ques- 
tions had  been  settled  in  the  negative,  by  this  court  Jewell  v.  Wright, 
30  N.  Y.  259,  was  an  action  on  a  promissory  note,  signed  by  Wright 
in  this  State,  to  tho  order  of  Dnnlap,  who  wrote  his  name  upon  the 
back  of  it  in  this  State.  The  note  was  by  its  terms  payable  at  a 
bank  in  this  State.  It  was  put  in  the  hands  of  Taylor  in  this  State 
for  his  accommodation,  without  consideration  from  him  therefor. 
Taylor  took  it  into  the  State  of  Gonnecticut,  and  got  it  discounted 
there,  at  a  rate  not  lawful  in  this  State.  It  does  not  appear  that 
Wright  or  Dunlap  knew  or  intended,  or  thought  that  Taylor  would 
take  it  out  of  this  State  to  make  the  first  use  of  it  in  Connecticut. 
Thus  the  case  is  the  brother  of  that  before  us.  In  one  feature  of  it 
it  is  not  like.  The  rate  of  discount  was  unlawful  in  the  State  in  ' 
which  the  note  was  first  used,  as  well  as  in  this  State.  But  as  will 
appear  further  on,  this  difference  was  not  material ;  and  the  ques- 
tions of  law  were  the  same  as  those  at  which  we  are  looking.  Judg- 
ment went  for  the  plaintiff,  the  holder  of  the  note,  in  the  courts 
below ;  but  it  was  reversed  in  this  court,  and  the  case  sent  back. 
This  court  conceded  that  the  law  is,  that  a  contract  is  to  be  governed 
by  the  law  of  the  place  where  it  is  made,  if  it  is  not  by  its  terms  to 
be  performed  elsewhere,  but  held,  that  if  by  its  terms  it  is  to  be 
performed  in  a  State  other  than  that  in  which  it  is  made,  the  law 
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of  the  State  in  which  it  is  by  its  terms  to  be  performed  must  goTem. 
Jast  this  was  determined,  that  where  a  note  is  signed  in  this  State^ 
by  a  resident  thereof,  at  his  place  of  business  here,  bearing  date 
here;  a  place  here  fixed  in  it  as  the  place  of  payment  of  it ;  no  rate 
of  interest  named  in  it;  no  intention  of  the  maker  existing  that  it 
will  be  taken  elsewhere  for  discount,  it  is  invalid  by  the  law  of  this 
State,  when  it  was  first  negotiated  in  another  State  at  a  rate  of  dis- 
count greater  than  that  allowed  by  the  usury  laws  of  this  State. 
And  these  are  exactly  the  facts  in  the  case  now  in  hand. 

It  is  said>  however,  that  the  case  of  Jewell  v.  Wright  has  been  so 
much  questioned  by  bar  and  bench,  as  not  to  be  a  reliable  pre- 
cedent. One  criticism  upon  it  is,  that  as  the  note  there  was 
obnoxious  to  the  usury  law  of  Connecticut,  as  well  as  of  New  York, 
there  was  no  need  of  the  reasoning  of  the  opinion,  resting  the  judg- 
ment upon  the  rule  that  the  law  of  the  place  of  performance  must 
govern  ;  and  that  hence  the  opinion  rendered  was  obiter.  This 
criticism  is  not  well  founded.  The  usury  law  of  Connecticut  is 
not  as  fatal  as  that  of  this  State.  By  the  law  of  that  State  the 
contract  is  not  utterly  void,  but  void  only  as  to  the  whole  interest 
reserved  or  taken.  Fisher  v.  Bidwelly  27  Conn.  363.  So  that, 
though  the  opinion  in  Jewell  v.  Wright  starts  with  saying  that  the 
note  was  negotiated  at  a  rate  of  interest  illegal  both  in  Connecticut 
and  New  York,  it  is  correct  in  further  stating  the  main  question  in 
the  case  to  be,  whether  the  laws  of  the  former  or  the  latter  State 
are  to  control  as  to  the  defense  of  usury.  In  the  one  case,  the 
plaintiff  would  lose  only  a  sum  equal  to  the  amount  of  interest 
taken  or  reserved ;  in  the  other,  he  would  lose  the  whole  amount 
of  the  note. 

We  must  say  then,  in  the  case  before  us,  whether  we  will  follow 
Jewell  V.  Wright y  as  an  authoritative  adjudication,  binding  upon 
us;  or  whether  it  is  so  plainly  unsound  in  its  declaration  of  what 
is  the  law,  and  in  its  application  of  it  to  the  facts  there  shown,  as 
that  it  should  be  overruled,  and  the  proper  rule  for  a  like  state  of 
facts  be  now  put  forth. 

The  rule  declared  in  that  case  is,  that  a  personal  contract  is  to  be 
governed  by  the  laws  of  the  country  which  is  named  in  it  as  the 
place  for  the  performance  of  it.  And  in  stating  this  as  the  rule, 
it  was  conceded  that  the  law  of  the  place  where  the  contract  is 
made  governs  the  contract,  when  ifc  is  not  by  its  terms  to  be  per- 
formed elsewhere.     This  concession  might  have  been  made  with  a 
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limitation^  for  no  State  is  bound,  or  ought  to  enforce  or  hold  valid^ 
in  its  courts  of  justice,  a  contract  which  is  injurious  to  its  public 
rights^  offends  its  morals,  contravenes  its  poh'cy,  or  yiolates  a  public 
law.  2  Kent  Com.  468;  Varniim  v.  Camp,  1  Green  (N.  J. ),  326.  But 
passing  that,  this  court  in  Jewell  v.  Wright  announced  not  a  new 
principle,  or  one  that  is  not  now  prevalent.  The  general  rule  is 
and  has  been,  that  where  the  contract  either  expressly  or  tacitly  is 
to  be  performed  in  a  given  country,  there  the  presumed  intentioa 
of  the  parties  is  that  it  is  to  be  governed  by  the  law  of  the  place  ot 
performance,  as  to  its  validity,  nature,  obligation,  and  interpretatioi^ 
Story  on  Gonfl.  of  Laws,  §  280,  citing  Andrews  v.  Pondy  13  Pet. 
65,  and  Merchants  Bank  v.  Spalding^  9  N.  Y.  53,  citing  Holman  v. 
Johnson,  Cowp.  341.  This  rule  has  been  specially  applied  to  the 
rate  of  interest  to  be  allowed  ;  and  it  has  been  held  that  where  a 
personal  contract  is  expressly  or  by  implication  to  be  paid  at  a 
given  place,  and  the  rate  is  not  fixed  by  the  parties,  interest  is  ta 
be  taken  or  reserved  according  to  the  law  of  the  plaee  where  pay* 
ment  is  to  be  made.  Fanning  r,  Consequa,  17  Johns.  511;  8  Am. 
Dec.  442;  Scqfield  v.  Day,  20  id.  102;  De  Wolf  v.  Johison,  10 
Wheat  367.  It  is  said  that  such  a  rule  of  construction  will  not  be 
applied  if  it  will  render  the  contract  illegal ;  for  that  construction 
will  be  given  to  a  contract  which  will  render  it  valid,  if  it  can  be 
reasonably  done.  Boroen  v.  Bradley,  infra.  But  this  remark  haa 
no  application  to  the  case  in  Jewell  v.  Wright,  or  to  that  before  us. 
There  and  here,  no  question  comes  up  of  the  rate  of  interest  to  be 
allowed  upon  a  clause  in  a  contract  expressly  providing  for  it,  and 
for  the  rate  of  it.  There  and  here,  the  note  was  silent  as  to  in- 
terest, and  the  rate  adopted  on  the  negotiation  of  it  was  more  than 
the  law  of  the  place  of  performance  allowed.  Hence  the  only  in- 
dication which  the  contract  gives  of  the  mind  of  the  maker  as  to 
the  rate  of  interest  is  in  the  phrase  which  specifies  the  place  of 
payment,  and  the  indication  from  that  is  of  a  rate  lawful  at  that 
place. 

Nor  did  Jewell  v.  Wright  go  to  judgment  without  reliance  upon 
authority.  Jacks  v.  Nichols,  5  N.  Y.  178,  states  as  a  ground  of  the 
decision  in  it,  that  the  contract  was  to  be  performed  in  this  State 
(see  page  185);  so  Curtis  v.  Leavitt,lb  N.  Y.  9,227,  recognizes 
the  rule,  and  Cutler  v.  Wright,  22  id.  472,  is  much  in  point  The 
note  there,  made  and  delivered  in  New  York,  reserved,  in  terms, 
interest  at  the  rate  of  eight  per  cent,  but  as  it  was  dated  and 
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made  payable  in  Florida,  it  was  held  to  be  a  Florida  contract,  and 
not  to  be  governed  by  the  laws  of  this  State  on  a  defense  of  usury. 
It  is  claimed  that  Jewell  v.  Wright  has  been  so  seriously  ques- 
tioned as  to  impair  its  authority,  and  to  throw  doubt  upon  the 
soundness  of  the  rule  it  gives  out,  and  that  there  are  adjudications 
which  stand  in  opposition  to  it.  It  is  proper  to  look  at  the  cases 
which  are  thought  to  have  that  effect.  The  most  prominent  is 
that  of  Tilden  v.  Blair,  21  Wall.  241.  There  are  facts  in  that 
case  which  are  not  in  Jewell  v.  Wrighty  nor  in  that  before  us.  The 
action  in  that  case  was  brought  in  Illinois,  on  a  draft  drawn  and 
dated  there  by  a  resident  there  at  his  place  of  business,  and  though 
accepted  and  made  payable  in  New  York  by  the  drawees,  residents 
<A  New  York,  it  was  returned  by  the  acceptors  to  the  drawer  i» 
Illinois,  for  the  purpose  and  with  the  intention  on  their  part  that 
it  should  be  negotiated  there  by  him,  the  understanding  being  that 
ihe  draft  was  to  be  discounted  by  a  bank  in  Chicago,  and  that  the 
•drawer  should  take  it  up  at  maturity.  Now,  the  controlling  fact 
in  Tilden  v.  Blair^  and  so  stated  to  bo  by  the  United  States 
Supreme  Court  (see  page  2-17),  is  that  before  the  acceptance  had 
any  operation,  before  the  instrument  became  a  bill,  the  acceptors 
sent  it  to  Illinois,  for  the  pui*pose  of  having  it  negotiated  in  that 
State  —  ** negotiated,"  says  the  court,  "it  must  be  presumed,  at 
such  a  rate  of  discount  as  by  the  law  of  that  State  Was  allowable. 
The  ruling  consideration  in  that  case  was  the  intention  of  the 
acceptors  that  the  draft  should  be  used  in  Illinois,  as  a  contract  of 
that  State,  in  accordance  with  its  laws;  and  that  the  naming  ot 
New  York  city  as  the  place  of  payment  was  an  incidental  circum- 
stance, for  the  convenience  of  the  acceptors,  or  to  help  the  negotia- 
tion, and  not  as  an  essential  part  of  the  contract,  or  with  the 
intent  to  affix  a  legal  consequence  to  the  instrument  There  is  no 
fact  in  Jewell  v.  Wright,  nor  in  the  case  in  hand,  to  show  an  intent 
in  the  maker  of  the  note  to  give  authority  to  deal  with  it  otherwise 
than  as  the  law  of  this  State  would  allow,  nor  was  there  appear- 
ance of  authority  so  to  do.  He  had  framed  his  writing  so  that  it 
declared  that  the  law  of  this  State  was  to  be  the  law  of  its  nature 
and  obligation.  He  made  a  place  in  this  State  the  place  for  the 
performance  of  it,  and  there  was  naught  in  the  writing,  nor  in  his 
conduct  outside  of  the  writing,  which  would  allow  a  belief  or  an 
inference  that  he  did  not  mean  that  part  of  it  to  be  an  essential 
part  of  it,  and  to  draw  after  it  a  legal  consequence.    The  only 
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authority  he  gave  to  the  payee  was  to  be  found  in  the  fact  that  the 
latter  by  his  act  had  in  possession  that  writing,  negotiable  by  its 
terms  when  indorsed  by  the  payee,  yet  looking  to  the  law  of  this 
State  for  its  construction  and  validity.  No  one  had  a  right  to 
assume  therefrom  that  the  maker's  gift  of  power  was  greater  or 
other  than  that. 

Another  case  is  Bank  of  Georgia  y.  Lewiny  45  Barb.  340.  It 
does  not  refer  to  JeweU  v.  Wright^  much  less  question  iL  Indeed, 
the  opinions  in  the  two  cases  are  from  the  same  judge.  The  same 
fact  is  in  it  as  is  in  Tilden  v.  Blaivy  that  it  was  the  purpose  of  all 
parties  to  the  draft,  when  they  made  and  accepted  it,  that  it  should 
be  first  used  in  another  State  than  this  wherein  it  was  made  i)ay- 
able,  and  that  the  place  of  payment  named  in  it  might  be  inferred 
to  be  incidental  and  not  essential. 

Bowen  v.  Bradley y  9  Abb.  Pr.  (N.  S.)  395,  decided  in  a  court 
inferior  to  that  which  gave  the  adjudication  in  Jewell  v.  Wrighty 
yet  deliberately  disregards  it,  and  pronounces  it  contrary  to  law,  to 
sound  reason  and  the  necessity  of  commerce.  There  was  room  in 
Bowen  v.  Bradley  for  the  same  reason  that  controlled  the  decision 
in  Tilden  v.  Blair ;  and  the  case  might  well  have  gone  upon  the 
ground  that  both  the  maker  and  indorser  of  the  note  knew  and 
meant  that  it  would  first  be  used  in  Illinois,  and  in  accordance  with 
the  laws  of  that  State.  But  the  court  chose  to  put  it  upon  the 
ground  that  the  law  is  different  from  what  it  is  declared  to  be  in 
Jewell  V.  Wright.  This  conclusion  was  sought  to  be  sustained  by 
reason  and  authority.  It  is  first  declared  that  this  court  failed  to 
distinguish  between  the  principles  by  which  the  validity  of  purely 
personal  contracts  is  to  be  tested,  and  the  rules  which  have  been 
adopted  for  the  interpretation  of  them.  The  court,  in  Bowen  v. 
Bradleyy  must  then  have  been  of  the  opinion,  that  the  rule  that  a 
contract  must  bo  governed  by  the  law  of  the  place  where  it  is  to  be 
performed  is  a  rule  of  interpretation,  and  not  one  by  which  to 
determine  the  validity  of  the  contract,  for  as  we  have  shown,  it 
was  that  rule  upon  which  Jewell  v.  Wright  went ;  and  we  have 
shown  that  this  rule  is  operative  not  only  in  interpretation,  but  in 
an  inquiry  as  to  validity,  nature  and  obligation.  Story  on  Gonfl. 
Laws,  §  280,  supra;  Andrews  v.  Pond,  supra,  Bowen  v.  Bradley 
then  proceeds  to  state  what  are  the  rules  of  law  as  to  the  validity 
of  a  purely  personal  contract :  First,  that  if  valid  where  it  is  made 
and  to  be  performed,  it  is  valid  everywhere ;  which  may  be  con- 
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ceded.    Second,  if  it  be  made  in  a  State  or  country  where  it  would 

be  lawful  to  do  all  the  acts  which  are  agreed  by  it  to  be  done,  but 

provides  that  one  or  more  of  such  acts  shall  be  done  in  another 

State  or  country  in  violation  of  its  known  laws,  the  courts  (at  least 

4)f  the  latter)  will  not  enforce  the  contract.     It  then  proceeds  to 

«tate  rules  of  interpretation:  Firsts  that  such  contracts  are  to  be 

construed  according  to  the  intention  of  the  parties.     Second,  that 

if  a  different  intention  is  not  apparent,  the  intent  will  be  declared 

to  be  according  to  the  law  of  the  place  of  performance,  and  that 

;  thus  the  law  of  the  place  of  performance  is  silently  incorporated 

:  into  the  contract ;  and  as  an  example  it  is  said,  if  a  note  payable 

with  interest,  without  naming  the  rate,  is  made  or  delivered  in  one 

:8tate,  by  its  terms  payable  in  another  State,  the  note  by  force  of 

the  rule  of  interpretation  is  to  be  paid  at  the  rate  of  interest  of  the 

State  where  payable.     The  opinion  then  holds  that  such  a  con- 

fitruction  would  not  be  admitted  if  it  would  make  the  note  invalid* 

Ifow  a  reading  of  these  rules  by  the  side  of  the  facts  of  the  case 

•fails  to  show  an  error  in  the  decision  in  Jeiaell  v.  Wright,     Surely 

the  place  where  the  contract  there,  and  here,  was  to  bo  performed 

"Was  the  State  of  New  York ;  and  surely  a  note,  upon  the  discount 

H>r  negotiation  of  which  more  than  seven  per  centum  per  annum 

was  taken  without  the  agreement  of  the  maker,  was  not  a  valid 

Hcontract  by  the  law  of  this  State.     Surely  the  act  of  payment  in 

4hat,  and  in  this  case,  was  to  be  done  in  this  State ;  it  could  not  be 

»done  without  paying  more  for  the  loan  or  forbearance  of  money 

'than  at  the  rate  just  named.     That  payment  was  then  an  act  in 

'known  violation  of  the  laws  of  this  State;  and  why  then  should 

the  courts  of  this  State  enforce  the  doing  of  that  act  ?    The  con* 

tract  in  Jewell  v.    Wright,  and  in   our  case,  makes  apparent  no 

intention  of  the  maker  for  a  greater  rate  of  interest  than  that  law* 

^nl  in  this  State.    In  neither  contract  is  the  matter  of  interest 

mamed.     Is  not  then  the  place  of  performance  named  in  it  the 

>:place  whose  law  must  be  presumed  to  have  been  in  the  intention  of 

"^ihe  makers  as  that  which  should  control  the  rate  to  be  taken  ? 

3?heve  can  be  no  pretense  that  the  meaning  of  the  parties  was  not 

^«97ell  expressed  in  the  note  in  Jewell  v.  Wright,  and  was  not  to  be 

tuUy  understood  therefrom,  in  respect  to  the  thing  to  be  done  and 

-the  place  where  it  was  to  be  done.    It  was  to  pay  a  certain  sum  of 

^noney  at  a  bank  in  the  city  of  Lockport  in  this  State.     But  it 

■annst  be  lawful  to  do  that  thing  there,  or  the  law  of  this  State 
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would  not  permit  it,  nor  would  its  courts  enforce  it.  It  was  not 
lawful  there,  to  repay  money  for  the  loan  of  which  a  greater  rate 
of  discount  was  taken  than  seven  per  centum  per  annum.  Plainly 
then  the  plaintiff  in  that  case  sought  from  tLe  defendant  through 
the  courts  of  this  State  that  he  do  an  act  which  he  was  forbidden 
to  do  by  our  law.  When  the  assignee  of  the  plain tift  discounted 
the  note,  he  knew  that  he  took  an  agreement  to  do  that  act  in 
this  State;  and  he  was  bound  to  know  that  it  was  an  act  repug- 
nant to  the  laws  thereof  {Cambioso  v.  Maffett,  2  Wash.  104);  and 
in  legal  efFect  it  was  the  same  as  if  he  did  know  and  of  intent 
violated  those  laws.  It  is  said  that  there  is  no  violation  of  the  law  of 
this  Stato  in  the  simple  act  of  paying  money  in  solution  of  a  promise 
to  do  so,  and  that  as  the  act  of  taking  a  discount  at  a  rate  unlawful 
by  our  law  was  not  done  in  this  State,  no  act  against  its  law  was 
done  or  to  be  done  here.  But  the  act  of  taking  the  unlawful  discount 
is  not  complete  until  the  note  has  been  paid.  It  rests  in  agreement 
until  then.  When  the  note  has  been  paid  at  the  place  of  payment 
and  the  amount  gone  to  the  credit  of  the  holder,  then  is  the  act  first 
complete,  and  the  law  is  then  also  violated,  and  within  this  State. 
It  would  be  a  novel  and  startling  doctrine  that  the  usury  laws  of  a 
State  could  not  be  violated  by  a  transaction  agreed  upon  outside 
its  bounds. 

Bowen  v.  Bradley  seeks  support  in  the  case  of  Kentitcky  v.  Bass-- 
fordy  6  Hill,  526;  and  the  same  case  is  cited  on  the  points  of  the 
plaintiff  in  our  case,  and  at  the  circuit.  That  case  goes,  however, 
upon  the  expressed  ground  that  whether  the  bond  sued  upon  waa 
made  in  Kentucky  or  New  York,  the  performance  of  it  was  to  be 
made  in  Kentucky,  and  that  in  such  case  the  construction  and 
effect  of  it  are  the  same  as  if  it  had  been  made  in  that  State.  Nor 
does  Hyde  v.  Ooodnowy  3  N.  Y.  266,  or  Merchants'  Bank  v.  SpdUU 
ing,  9  id.  53, '  put  forth  any  rule  differing  from  that  in  Jewell  v. 
Wright. 

Neither  the  discussion  in  Botaen  v.  Bradley,  nor  the  authorities 
cited  there,  show  error  in  the  rule  put  forth  in  Jetaell  v.  Wright. 
Citations  are  made  to  show  that  the  judge  who  delivered  the  opin- 
ion in  Jewell  v.  Wright  joined  in  decisions  claimed  to  be  irreconcil- 
able therewith.  45  Barb,  supra.  It  there  be  any  weight  in  that. 
It  is  neutralized  by  his  later  citation  of  Jewell  v.  Wright,  as  of 
prevalent  authority.     Hildreth  v.  Shepard,  G5  Barb.  269. 

The  case  of  National  Bank  v.  Morris,  1  Hun,  680,  while  it  doubta 


680  NEW  YOBK, 


Dickinaon  v.  Edwards. 


Jewell  y.  Wrighty  does  not  depart  from  it  The  same  reason  for  the 
decision  existed  as  in  Tilden  v.  BlaiVj  supra,  while  the  ground 
upon  which  it  was  placed  was  that  found  in  Rosa  v.  ButterfiMy  3^ 
N.  Y.  665. 

Another  case  is  Wayne  Co.  Sav.  Bank  v.  LoWy  6  Ahb.  (N.  C.)  76. 
The  opinion  in  that  case  does  not  profess  to  add  much  to  the 
reasoning  of  the  court  in  Bowen  y.  Bradleyy  supra.  There  is  the 
same  assumption  that  the  decision  in  Jewell  y.  WrigJU  was  hasty 
and  ill-considered,  an  assumption  unwarranted,  in  face  of  the  fact 
that  there  was  a  dissenting  opinion  read  in  it,  whence  it  is  apparent 
that  both  sides  of  the  question  were  presented,  not  only  upon  the 
argument  of  the  case,  but  upon  the  consideration  and  discussion  of 
it  by  the  court.  The  opinion  in  6  Abb.  (N.  C),  supra,  concedes 
that  where  no  rate  of  interest  is  fixed  by  the  contract  the  rate  is 
that  lawful  at  the  place  of  performance,  but  denies  that  this  is  the 
rule  in  respect  to  taking  usurious  interest.  We  cannot  but  think 
that  the  learned  court  ignored  what  is  the  conceded  general  rule^ 
that  the  place  fixed  by  the  contract  for  the  performance  of  it  is  an 
essential  part  of  the  agreement  and  giyes  the  law  which  is  to 
determine  its  validity.  A  note  payable  in  New  York,  naming  no 
rate  of  interest,  is  discounted  in  Massachusetts,  at  a  rate  usurious 
and  unlawful  in  New  York.  If  the  maker  pays  that  note  in  New 
York,  and  the  holder  receives  payment  there,  usury  is  given  and 
taken;  an  act  is  done  by  them  unlawful  in  New  York,  malum  pro- 
hibitum,  and  for  which  the  penalty  of  a  misdemeanor  is  incurred.  It 
matters  not  where  the  contract  is  made,  it  is  agreed  that  it  be  carried 
out  in  New  York,  and  thus  it  is  at  the  time  of  the  making  agreed 
that  an  act  shall  be  done  in  violation  of  the  law  of  the  place  where 
it  is  to  be  done;  and  then  the  courts  of  that  place  are  invoked  to 
enforce  the  doing  of  an  act  which  the  law  of  their  sovereignty  for- 
bids. We  refrain  from  any  consideration  of  the  facts  in  the  case 
from  6th  Abbott,  for  we  know  not  but  that  it  is  on  its  way  to  us 
for  review.  There  may  be  matter  in  it  to  distinguish  it  from 
Jewell  y.  Wrighty  and  from  the  case  before  us. 

In  Prov,  Co.  Sav.  Bank  v.  Frosty  13  Nat.  Bank  Reg.  356,  the 
maker  of  the  note  himself  sent  it  into  the  other  State  for  discount 
there  in  accord  with  its  law;  and  it  is  upon  that  fact  that  that  case 
went;  and  the  judgment  is  based  upon  Tilden  y.  Blair,  supra. 

The  case  of  Scudder  v.  Union  Nqt.  Bank,  1  Otto,  406,  does  not 
establish  any  thing  contrary  to  our  views.     The  question  thiM-e  was, 
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what  jarisdiction  should  be  sought  for  the  law  of  the  validity  of  a 
contract^  when  the  validity  of  it  was  dependent  upon  the  formali- 
ties alone  with  which  it  was  formed.  It  was  held  that  the  kx  loci 
coniracius  gave  the  rule;  yet  it  was  conceded  that  the  law  of  the 
place  of  performance  governed  the  incidents  of  payment  including 
that  of  the  rate  of  interest  when  it  was  not  specified.  Some  things 
are  said  in  the  opinion  which,  apart  from  the  facts,  seem  to  go  fur- 
ther. 

These  are  all  the  cases  brought  to  our  notice  in  which  adverse 
comment  is  made  or  implied  upon  the  decision  in  Jewell  v.  Wright. 
The  reasoning  of  them,  in  our  judgment,  fails  to  touch,  or  touching, 
does  not  shake,  that  of  the  case  criticised. 

But  it  is  claimed  that  that  case  is  contrary  to  the  following 
authoritative  adjudications  in  this  State.  Hosford  v.  Nichols,  1  Pai. 
220y  holds  only  that  a  contract  for  sale  of  lands  in  this  State,  made 
in  this  State,  reserving  interest  at  a  rate  lawful  here,  silent  as  to 
place  of  performance,  may  be  performed  in  fact  in  another  State^ 
and  that  a  mortgage  on  the  same  lands  taken  there  in  part  pay- 
ment, reserving  the  same  rate  of  interest,  though  an  unlawful  rate 
there,  will  be  enforced  here.  Chapman  v.  Robertson,  6  Pai.  627,  is 
a  case  often  cited  and  relied  upon;  but  it  does  not  impugn  the  gen- 
eml  rule,  that  the  validity  of  a  purely  personal  contract  is  to  be 
tried  by  the  law  of  the  place  of  its  performance.  The  learned 
chancellor  concedes  that  the  case  would  have  come  clearlv  under 
that  principle,  if  the  contract  in  suit  had  been  only  the  personal 
contract  of  the  defendant;  but  he  holds,  that  as  it  was  a  mortgage, 
actually  executed  here,  by  a  resident  here,  upon  lands  here,  for 
moneys  loaned  to  be  used  here,  though  to  bo  repaid  elsewhere,  the 
law  of  this  State  would  fix  the  legality  of  the  rate  of  interest 
reserved;  and  he  further  reasons  that  the  contract  was  partly  made 
here  actually  in  reference  to  our  laws,  with  an  appeal  to  our  courts 
contemplated  by  the  parties,  if  necessary.  The  opinion  in  that 
case  has  not  escaped  criticism:  ^*  If  viewed  as  the  chancellor  inter* 
preted  the  case,  it  is  perhaps  irreconcilable  with  other  cases  and 
with  general  principles.*'  Story  on  Confl.  of  Laws,  §  293  c  "  It 
appears  to  me  that  the  case  was  correctly  decided,  but  *  *  * 
upon  principles  and  expositions  to  which  I  cannot  assent,  and 
which  appear  to  me  inconsistent  with  the  general  reasoning  of  the 
authorities."  Id.,  note  3.  See,  also,  Curtis  v.  Leavxtt,  15  N.  Y.  o8, 228. 
Pratt  V.  Adams,  7  Pai.  615,  636,  holds  in  effect  that  a  contract  for  a 
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loan  of  money  may  stipulate  for  a  rate  of  interest  lawful  whera 
the  contract  is  made,  though  greater  than  that  where  it  is  to  be  per- 
formed^ if  it  was  not  a  means  of  evading  the  usury  law  of  the  place 
•of  performance.  This  is  not  the  case  before  us,  nor  the  case  in 
Jewell  y.  Wright,  The  maker  of  the  note  in  those  cases  expressed  no 
such  stipulation  in  his  contract,  nor  did  he  give  authority  to  make 
it  outside  the  written  contract.  There  is  nothing  in  Cooky.  Lilch" 
field,  9  N.  Y.  280;  ffyde  v.  OoodnoWy  3  Comst.  271;  Lee  v.  Selleck, 
^3  N.  Y.  615,  which  militates  with  the  reasoning  or  the  concln- 
43ions  in  Jewell  v.  Wright. 

Citations  are  made  from  the  reports  of  other  States  and  from 
text-books.  With  the  exception  of  Depau  t.  HumphreySy  8  Mart. 
^N.  S.)  1,  they  make  rather  for  than  against  the  principle  stated 
«nd  founded  upon  in  Jewell  v.  Wright.  Thus  in  Pecks  v.  Mayo,  14 
Vt.  33,  it  is  said  that  it  is  an  elementary  principle,  that  all  the 
incidents  pertaining  to  the  validity  and  construction  of  contracts 
will  be  governed  by  the  lex  loci  contractus,  which  term  may  indi- 
<cate  where  the  contract  is  virtually  made  according  to  the  intent 
of  the  parties,  that  is,  the  place  of  its  performance,  and  that  the 
general  rule  is  that  the  latter  is  the  governing  law  of  the  contract 
That  was  a  case  where  the  inquiry  was  what  law  of  interest  should 
determine  what  damages  were  recoverable.  So  in  Pope  v.  Nicker* 
.S071, 3  Story,  465,  it  is  said :  That  in  general  the  validity,  the  nature* 
the  interpretation  and  the  obligations  of  contracts  are  to  be  gov- 
erned by  the  law  of  the  place  in  which  they  are  to  be  performed. 
Depau  V.  Humphreys,  supra,  was  cited  and  approved  of  by  the  chan- 
cellor in  Chapman  v.  Robertson,  but  is  condemned  by  Story.  See 
Confl.  of  Laws,  §  298  et  seq. 

We  find  nothing  in  the  citations  made  to  us,  nor  elsewhere,  that 
shakes  the  general  rule  of  law  of  this  State  that  a  purely  personal 
•contract  is  to  be  governed  by  the  law  of  the  place  where  by  its 
tern^s  it  is  to  be  performed.  We  find  that  some  cases  have  set  up 
exceptions  from  that  general  rule.  It  is  not  needed  that  we  assent 
or  dissent.  None  of  the  exceptions  are  found  in  Jewell  v.  Wright, 
or  in  the  case  before  us.  We  are  satisfied  that  the  ground  is  stable 
on  which  the  adjudication  in  that  case  rests.  We  follow  it  as  an 
authoritative  precedent  and  as  well  decided . 

The  judgment  herein  appealed  from  should  be  affirmed. 

Judgment  affirmed. 
All  concur,  except  Bapallo  and  Dakforth,  J  J.,  dissenting. 
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(BIN.  a  ML) 
Bettffimu  9oeUi^  ~~lw$on  propertjf  of,  on  Judgment  forptutor^9  miar$ 

The  pftstor  of  a  rell^oos  Bociety  got  Jadgment  against  the  tmstees  for  hifl 
Balarj,  and  a  levy  waa  made  on  the  church  communion  ierrice.  MM, 
invalid. 

THE    opinion  states  the  case.     The  plaintiff  had   jadgment 
below, 

71 II.  Sution,  for  plaintiffs. 
Outhrie  S  Carty  tor  defendant. 

Smith,  G.  J.  This  is  a  controversy  submitted  vithont  action 
npon  a  case  agreed,  the  facts  of  which  are  as  follows  : 

The  defendant,  as  sheriff,  by  virtue  of  a  writ  ot  fieri  facias  issued 
to  him  on  a  judgment  recovered  by  John  A.  Panor,  former  pastor 
of  the  First  Colored  Baptist  Church  of  Fayetteville,  against  the 
plaintiffs,  trustees  of  said  church,  for  his  pastoral  services,  seized 
and  took  into  his  possession  a  silver  pitcher,  two  silver  plates  and 
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two  silver  goblets,  with  the  box  in  which  they  are  kept,  used  in  the 
public  worship  of  the  church,  and  constituting  its  communion  ser- 
vice. The  articles  were  purchased  with  money  derived  from  the 
voluntary  contributions  of  its  members  and  donated  to  the  church. 
The  present  proceeding  is  to  recover  possession,  and  the  only  ques- 
tion for  us  to  determine  is,  whether  these  articles  are  liable  to  seiz- 
ure and  sale  under  an  execution  against  the  trustees  ? 

We  have  been  unable  to  find,  nor  have  tho  lesearches  <»f  counsel 
furnished  us  with  any  decided  case  or  authonty  bearing  upon  the 
point,  for  the  reason  perhaps  that  this  is  the  first  instance  that  an 
attempt  has  been  made  to  subject  property,  so  dedicated  to  religious 
uses,  to  the  payment  of  a  debt.  We  must  therefore  determine  the 
question  upon  general  principles. 

Under  the  laws  of  this  State  every  worshiping  and  organized  body 
of  men,  constituting  a  religious  congregation,  is  a  quast  corporation, 
with  power  to  remove  and  appoint  at  pleasure  the  trustees  in  whom  its 
estate,  real  and  personal,  is  vested  for  the  sole  use  and  subject  to  the 
control  and  management  of  the  congregation.  The  trustees  are  de- 
positaries of  the  naked  legal  title,  with  a  capacity  to  sue  and  be 
sued,  not  generally,  but  only  "  for  or  on  account  of  the  donations 
and  property  so  held  or  claimed  by  them,  and  for  and  on  account 
of  any  matter  relating  thereto."  And  they  are  made  accountable 
to  the  congregation  for  the  use  and  management  of  the  property 
they  hold,  and  to  surrender  it  to  any  person  authorized  to  demand 
it.     Bat.  Rev.,  ch.  lOL 

It  is  thus  apparent  that  the  trustees  hold  the  property  vested  in 
them  by  law,  in  their  corporate  capacity,  for  the  exclusive  use  of 
the  congregation  and  under  its  direction  and  control.  They  do  not 
participate  in  the  employment  of  a  pastor  nor  are  they  liable  for  his 
services. 

If  a  sale  under  a  fieri  facias  against  tho^  trustees  could  have  the 
effect  of  transferring  tho  legal  estate,  the  purchaser  would  become 
a  trustee  and  the  trusts  would  follow  and  attach  thereto.  The  re- 
sult would  be  to  substitute  him  in  place  of  the  trustees,  and  defeat 
that  provision  of  the  law  which  makes  the  tenure  of  office  depend- 
ent upon  the  will  of  the  congregation,  and  to  compel  a  reconveyance. 
As  a  court  of  equity  would  in  such  case  interpose  to  prevent  such  a 
proceeding,  the  court  as  now  constituted  will  not  permit  to  be  done 
that  which,  if  done,  would  affect  injuriously  the  beneficial  ownen 
«nd  be  of  no  practical  advantage  to  the  party. 
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And  so  it  is  held  that  the  grantee  of  a  trustee  will  not  be  allowed 
to  recover  the  land  from  the  owner  of  the  equitable  estate  entitled 
to  possession,  nor  from  his  assignee.  Stiih  y.  Lookabitt,  76  N. 
G.  465. 

We  are  not  prepared  to  concede  that  such  articles,  dedicated  to 
religious  use  exclusively,  and  necessary  in  public  worship,  are  not 
protected  by  law  from  seizure  and  sale  under  the  constitutional 
guaranty  that  secures  the  people  in  the  unmolested  **  right  to  wor- 
ship Almighty  Ood  according  to  the  dictates  of  their  own  con- 
sciences,'' to  which  private  interests  must  yield.  But  it  is  not 
neoessary  to  determine  the  point.  The  trustees  not  being  endowed 
by  law  with  capacity  to  divert  the  property  to  other  and  different 
purposes  nor  in  their  corporate  character,  to  contract  a  debt  for 
which  they  can  be  taken,  we  are  of  opinion  that  the  seizure  by  the 
sheriff,  under  the  writ,  of  the  articles  was  unauthorized  by  law,  and 
under  the  terms  of  the  oaae  agreed,  must  be  surrendered,  and  it  is 
so  adjudged. 

Judgment  affirmmL 

NoerrofT 


Jacksok  y.  Loyb. 

(88N.G40&.) 
NegaUMe  inttrwnerU — evidenos — p(meui&n  of  wUndar9$d  iMto. 

PoBBOSsion  of  an  anindoned  note,  payable  to  a  particalar  penion,  by  anotbei 
tban  the  payee,  is  presamptive  evidence  of  ownership,  and  be  may  recover, 
aliboagb  a  atatate  requires  svery  action  to  be  proseeated  in  the  name  of  the 
real  party  in  interest. 

A  OTION  on  the  following  note: 

'*  One  day  after  date  we  promise  to  pay  W.  W.  Stringfleld  ons 
thousand  dollars,  for  value  received.  Witness  our  hands  and  seals 
this  29th  October,  187«. 

(Signed)  J.  L.  Loyb,        [bbal.] 

B.  G.  A.  Loyb.  [sral.]  " 


686  NORTH  CAROLINA, 

Jackson  v.  Love. 

The  defendants  denied  the  plaintiff's  title.  On  the  trial  the 
plaintiff  produced  the  note  and  read  it  as  evidence  to  the  jniy.  No 
other  eyidence  was  offered.    The  plaintiff  was  nonsuited. 

Marcus  Ervrin  and  FT.  H.  McUone^  for  plaintiff. 
J.  L.  Henry  and  A.  W.  Haywood,  for  defendant 

Smith,  C.  J.  The  only  question  presented  in  the  record  is  this: 
Does  the  possession  of  an  unindorsed  negotiable  note  or  bcuid  raise 
a  presumption  that  the  person  producing  it  is  the  real  and  rightful 
owner,  and  entitled  to  the  moneys  due  from  the  defendants,  the 
promisors  ? 

It  is  settled  upon  ample  authority  that  the  possession  of  a  note 
indorsed  in  blank  or  payable  to  bearer  is  presumptiye  evidence  of 
title  in  the  holder,  and  the  rule  extends  to  a  case  where  there  are 
subsequent  indorsements  which  he  may  strike  out  PierueiY.  Cur- 
tiSj  I  Sumn.  478;  Warren  v.  Oilmore,  15  Me.  70;  1  DanL  Neg. 
Inst*,  §  812;  Pom.  on  Hem.  and  Bem.  Bights,  §  140. 

In  Peitie  y.  Prout,  3  Gray,  542,  an  action  was  brought  on  a  note 
payable  to  the  Chester  Iron  Works,  of  which  plaintiff  was  the 
general  agent,  ^'or  bearer,"  and  with  a  view  to  use  a  set-off,  the 
defendant  contended  that  the  note  belonged  to  the  company.  The 
note  was  exhibited  on  the  trial  by  the  plaintiff,  without  further 
evidence.  Shaw,  C.  J.,  thus  declared  the  doctriiu*:  **When  the 
plaintiff  brings  the  note  declared  upon  in  his  hand  and  offers  it  in 
evidence,  this  is  not  only  evidence  that  he  is  the  bearer,  but  also 
raises  a  presumption  of  fact  that  he  is  the  owner,  and  this  will 
stand  as  proof  of  title  until  other  evidence  is  produced  to  control  it^ 

This  and  the  other  decisions  referred  to  are  based  upon  the 
principles  of  commercial  law  that  govern  and  regulate  the  transfer 
of  negotiable  securities,  in  the  interests  of  trade  and  to  facilitate 
and  render  safe  dealings  in  such  paper.  Will  the  same  inference 
be  drawn  from  possession  in  favor  of  a  person,  not  the  payee,  hold- 
ing an  unindorsed  note,  under  the  statute  which  requires  that 
**  every  action  must  be  prosecuted  in  the  name  of  the  real  party  in 
interesf,''  with  an  exception  inapplicable  to  the  present  case  P  C.  C 
P.,  §  55. 

In  Andrews  v.  IfcDaniel,  68  N.  G.  385,  it  is  decided  that  the 
proper  plaintiff  is  the  party  in  interest  and  not  the  indorsee,  th€ 
legal  owner,  unless  he  is  also  entitled  to  the  money  due,  and  parol 
proof  was  admitted  of  the  plaintiff's  equitable  title. 
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In  Abrams  y.  Cureton,  74  N.  C.  523,  the  plaintiff  to  whom  the 
note  had  been  indorsed  was  nonsuited  on  its  being  made  to  appear 
that  it  was  under  a  contemporary  agreement  that  he  should  collect, 
retain  compensation  for  his  serrices,  and  pay  over  the  residue  to  the 
indorser.  This  recognition  of  equitable  ownership  of  a  negotiable 
bond  or  note,  as  property,  seems  to  place  it  upon  the  footing  of 
other  personal  property,  and  admit  the  application  of  the  rule 
which  infers  title  from  possession,  until  the  presumption  is  met 
and  overcome  by  rebutting  evidence.  ^'  As  men  generally  own  the 
personal  property  they  possess,'' says  Mr.  Greeuleaf,  ^'possession 
is  presumptive  proof  of  ownership.'*  1  Oreenl.  Ev.,  §  34.  "Upon 
the  same  principle,"  says  Mr.  Pomeroy,  '^  the  equitable  owner  of  a 
promissory  note  is  the  real  party  in  interest  within  the  statute,  and 
is  the  proper  person  to  sue  upon  it,  although  there  may  be  no  in- 
dorsement, and  possession  of  the  instrument  iz  prima  facie  evidence 
of  such  ownership."  Rem.  aud  Rem.  Rights,  §  140.  He  cites  in 
support  TSf  the  proposition,  Oamer  v.  Cook,  30  Ind.  331,  in  which 
the  court  say :  '^  When  Vandagrift  v.  Tate  was  decided,  the 
equitable  owner  of  a  note  could  not  sue  upon  it  in  his  own  name  ; 
now  he  can  ;  and  the  possession  of  the  note  is  evidence  of  such 
owner  ship  J* 

The  judge  in  the  court  below  held  that  the  denial  in  the  answer 
of  the  plaintiff's  title  had  the  effect  of  requiring  from  him  proof 
beyond  and  in  addition  to  the  production  of  the  note.  In  this  we 
think  he  [misconceived  the  legal  effect  of  the  conflicting  proceed- 
ings. The  denial  destroys  the  force  of  an  allegation  and  puts  the 
controverted  fact  in  issue.  It  would  do  the  same,  in  case  the 
indorsee  or  bearer  brought  the  action  in  his  own  name.  But  in 
neither  case  is  the  denial  evidence  against,  nor  the  plaintiff's  alle- 
gation evidence  for,  the  truth  of  the  disputed  fact,  to  be  considered 
by  the  jury.  The  issue  is  eliminated  and  presented  in  the  form  of 
a  simple  inquiry  as  to  the  plaintiff's  ownership  of  the  note  in  suit 
The  burden  of  proof  rests  upon  him  ;  and  upon  the  authorities,  the 
presumptive  evidence  is  furnished  when  the  note  is  produced  and 
read  in  support  of  his  title.  As  there  was  nothing  shown  to  repel, 
the  presumption  should  have  prevailed,  and  the  plaintiff  by  its  force 
was  entitled  to  the  verdict  There  is  error  in  the  ruling  of  the 
coUrt,  and  the  judgment  must  be  set  aside  and  a  new  trial  awarded, 
and  it  is  so  ordered.    Let  this  be  certified  error. 

Venire  de  novo. 
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(8S  N.C.  416.) 

TaoBatUm^^of  eorpanUs  stock  to  owner  indepondenUy  of  eorporation  ia», 

Stock  of  a  corporation  may  be  taxed  to  the  owner,  independently  of  taxation 

upon  the  corporate  franchises  and  property.* 

APPLICATION  for  injunction.    The  opinion  states  the  case. 
The  application  was  granted  below. 

J.  C.  Buxton,  for  plaintiff. 
Watson  d  Ohnn,  for  defendants. 

Skith,  C.  J.  The  plaintiff  is  the  owner  of  three  hundred  and 
fortj-fiye  shares  of  the  capital  stock  of  the  North  Carolina  Railroad 
Company,  which  have  been  assessed  and  charged  with  an  ad  valorem 
tax  in  the  manner  prescribed  by  law,  and  the  tax  list  has  been  made 
out  and  delivered  to  the  defendant.  Hill,  the  sheriff  of  Forsyth, 
for  collection.  This  suit  is  instituted  to  restrain  him  and  the 
county  commissioners  from  levying  and  collecting  the  tax,  on  the 
ground  of  alleged  exemption  under  the  charter  of  the  company, 
and  for  the  further  reason  that  all  proper  taxes  upon  the  taxable 
property  of  the  company  are  paid  by  the  company. 

It  is  conceded  that  the  franchise  and  property  of  the  company 
have  been  leased  to  the  Richmond  &  Danville  Railroad  Company  at 
an  annual  rent  of  $260,000,  or  six  and  a  half  per  centum  per  annum 
upon  the  par  value  of  the  stock  ;  that  no  dividends  or  distribution 
of  profits  has  been  made  among  the  shareholders  in  excess  of  six 
per  cent,  and  the  half  per  cent  has  been  appropriated  to  the  pay- 
ment of  salaries  and  other  necessary  expenses  of  the  lessor  corpora- 
tion, and  the  interest,  and  in  reduction  of  the  principal  of  its  debt 
Upon  these  admitted  facts,  a  perpetual  injunction  was  awarded  and 
the  defendants  appeal. 

The  clause  in  the  amended  charter  of  the  company  which,  it  is 
claimed,  protects  the  plaintiff  from  the  demand  of  any  tax  upon 
his  stock,  is  in  these  words:    "That  all  real  estate  held  by  said 

«  See  City  of  Memphis  ▼.  EnOey  (0  Baxt.  668),  82  Am.  Rep.  639. 
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company  for  right  of  way,  for  station  places  of  whatever  kind  and 
for  work-shop  location,  shall  be  exempt  from  taxation  until  the 
dividends  or  profits  of  said  company  shall  exceed  six  per  centum 
per  annum."    Acts  1854-55,  ch.  32,  §  5. 

This  section  has  received  an  authoritative  interpretation  in  the 
B.  dtD.  R.  R.  Co.  V.  Cam'rs  of  Alamance,  76  N.  C.  212,  and  is  thus 
explained  by  Btkum,  J.:  ''It  is  clear  that  the  real  estate  which  tiTe 
company  may  own  is  not  exempt,  but  snch  only  as  may  be  held  by 
the  company  for  the  right  of  way,  for  station  houses  and  for  work- 
shop location.  Real  estate  held  and  used  for  other  purposes  is  not 
exempt  from  taxation.  The  exemption  is  coupled  with  a  condi- 
tion, and  that  condition  equally  attaches  to  each  of  the  three 
purposes  described  in  the  act  Land  held  for  the  right  of  way  is 
exempted  for  that  use  only ;  that  held  for  station  places  must  be 
applied  to  that  purpose  ;  and  that  held  for  work-shop  location  can 
be  applied  to  no  other  uses  than  for  work-shops.  Otherwise,  in  each 
case  the  land  so  held  becomes  liable  to  taxation  as  other  property.'' 
JV.  C.  R.  R.  Co.  V.  Comers  of  Alamance,  77  N.  C.  4. 

Upon  a  statement  of  the  facts  essentially  the  same  as  those  now 
before  us,  it  has  been  held  that  the  immunity  conferred  remains 
unimpaired.    R.  d  D.  R.  R.  Co.  v.  Brogden^  74  N.  C.  707. 

It  is  also  settled  that  the  franchise  of  the  company  and  its  prop- 
erty outside  the  exemption  are  liable  as  distinct  subjects  of  taxation, 
R.  &  D.  R.  R.  Co.  V.  Brogdetiy  supra;  W.,  C.  d  A.  R.  R.  Co.  v. 
Com* re  of  Brunewicky  72  If.  C.  10 ;  Bridge  Co.  v.  ComWe  of  New 
JJanaver,  id.  15. 

The  only  question  then  for  us  to  consider  is  this :  As  all  the 
property  of  the  company,  real  and  personal,  is  either  given  in  for 
taxation  and  the  taxes  thereon  paid  by  the  company,  or  is  exempt 
under  the  act,  can  the  shares  in  the  hands  of  the  stockholders  be 
also  assessed  and  charged  as  an  independent  subject  of  taxation? 
The  question  is  scarcely  open  to  debate,  and  we  shall  only  refer  to 
«ome  among  the  many  authorities  sustaining  the  affirmative  of  the 
proposition. 

In  Gordon  v.  Appeal  Tax  Court,  3  How.  133,  Mr.  Justice  Watkb 
thus  expresses  himself :  ''  The  franchise  is  their  corporate  property, 
which,  like  any  other  property,  would  be  taxable,  if  a  price  had  not 
been  paid  for  it.  The  capital  stock  is  another  property,  corporately 
associated  for  the  purpose  of  banking,  but  in  its  parts,  is  the  indi- 
vidual property  of  the  stockholders,  in  the  proportion  they  may  own 
YoL.  XXXIII  —  87 
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them  ;  and  being  their  individual  property  they  may  be  taxed  for 
it  as  they  may  for  any  other  property  they  may  own.  *  *  *  A 
franchise  for  banking  is^  in  every  State  in  the  XJniony  recognized  as 
property.  The  banking  capital  attached  to  the  franchise  is  another 
property,  owned  in  its  parts  by  persons,  coi'porate  or  natural,  for 
which  they  are  liable  to  be  taxed,  as  they  are  for  all  other  property, 
for  the  support  of  government" 

In  an  able  opinion  of  the  author  of  that  yalnable  work  on  rail- 
ways,  commenting  on  the  law,  he  says  :  ''We  here  find  the  clear 
recognition  of  this  kind  of  corporate  property,  taxable  to  the  corpora* 
tion,  and  the  shares  in  the  hands  of  the  corporators,  distinctly  defined 
as  a  fourth  species  of  corporate  property,  taxable  only  to  the  owners 
or  holders.  1.  The  capital  stock;  2.  The  corporate  property ;  3» 
The  franchise  of  the  corporation,  all  of  which  is  taxable  to  the  cor* 
poration ;  and  the  shares  in  the  capital  stock  which  are  taxable  only 
to  the  shareholders."    1  Redf.  Am.  R.  Cas.  497. 

A  tax  on  the  shares  of  stockholders  in  a  corporation  is  a  different 
thing  from  a  tax  on  the  corporation  itself,  or  its  stock,  and  may  be 
laid  irrespective  of  any  taxation  of  the  corporation  where  no  con- 
tract relations  forbid  it.  Gooley's  Const.  Lim.  169;  Field  on  Corp, 
521. 

A  share  of  stock  in  a  corporation  is  personal  estate  and  is  taxable 
to  the  owner  thereof,  as  other  personal  estate,  at  the  place  of  his 
residence.    Burroughs  on  Tax.,  §  90. 

Stock  in  a  corporation  is  in  the  nature  of  a  chose  in  action.  It 
has  no  locality  and  of  necessity  follows  the  person  of  the  owner* 
The  tax  upon  it  is  in  the  nature  of  a  tax  upon  income  which  of 
necessity  is  confined  to  the  person  of  the  owner.  1  Potter's  Law 
Corp.,  §  192. 

In  Massachusetts  it  has  been  decided  under  a  statute  of  that  State 
that  a  citizen  may  be  taxed  for  his  stock  in  a  turnpike  company  in 
another  State.  Oreat  Barrington  t.  ComWs  of  Berkshire^  16  Pick. 
672. 

In  Van  Allen  y.  Assessors,  3  Wall.  573,  it  is  held  that  shares  in 
a  National  bank  may  be  taxed  to  the  holder,  although  the  whole 
capital  is  invested  in  securities  of  the  National  government,  which 
an  act  of  Congress  declares  to  be  exempt  from  taxation  by  State 
authority. 

These  references  are  sufficient  to  show  that  shares  of  stock  in  an 
incorporated  company  may  be  taxed  as  a  distinct  species  of  prop- 
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erty,  belonging  to  the  holder,  independently  of  the  taxation  ij 
posed  upon  the  Talae  of  the  franchise  and  upon  the  real  and  p^- 
sonal  estate  of  the  corporation  itself. 

Has  the  legislature  exercised  its  power  to  tax  the  plaintiff's  6t4)ck 
upon  its  assessed  value,  and  thus  secured  the  uniformity  prescribed 
in  the  Constitution  ? 

The  taxes  covered  by  the  restraining  order  were  levied  in  1878 
under  the  requirements  of  the  act  of  March  7,  1877,  section  9  of 
which  prescribes  what  the  tax  lists  shall  contain,  and  in*  paragraph 
6,  enumerates  the  following:  '^  Stock,  in  National,  State  and  pri- 
vate banks,  and  stocks  in  any  incorporated  company  or  joint-stock 
association,  railroad  or  canal  company,  and  their  estimated  value;* 
and  this  valuation  is  charged  iu  the  act  of  raising  revenue  with  the 
ad  valorem  tax  levied,  and  uniform  on  property.  The  stock  mart 
be  listed  in  the  county  and  townships  of  the  owner's  residence^ 
where  he  resides  in  the  State,  as  was  decided  upon  the  construction 
of  the  statute  in  Bute  v.  Commissioners  of  Fayettemllej  79  N.  C. 
267. 

There  is  nothing  unreasonable  in  the  subjection  of  this  form  of 
property  to  its  share  of  the  common  burden  of  taxation,  neceesary 
in  the  support  of  government  Income  is  or  may  be  taxed,  unless 
in  the  special  case  forbidden  in  the  Constitution,  from  whatever 
source  derived.  Dividends  are  but  net  profits  distributed  among 
the  shareholders,  and  if  they  must  be  taxed,  why  cannot  the  stock 
be  taxed  from  which  they  proceed  ? 

The  subject  may  be  considered  in  another  aspect  The  relation 
of  the  stockholders  to  the  corporate  body,  for  the  purposes  of  the 
present  inquiry,  is  very  analogous  to  that  of  a  creditor  toward  his 
debtor.  The  means  and  resources  of  the  debtor,  in  connection 
with  the  skill,  industry  and  integrity,  impart  value  to  his  per- 
sonal obligation,  as  property  possessed  by  the  creditor.  It  is  not 
pretended  that  the  assessment  and  taxation  of  the  estate  of  the 
former  where  he  may  reside,  or  his  estate  may  be  found,  should  re- 
lieve the  security,  which  the  latter  holds,  from  liability  for  its  share 
of  the  common  burden.  The  same  principle,  and  with  equal  foroe, 
may  be  applied  to  the  stockholder  and  the  corporation.  The  latter 
must  bear  the  taxation  imposed  upon  its  property,  and  this  may 
diminish  its  distributable  profits,  but  the  stockholder  cannot,  any 
more  than  the  creditor,  claim  exemption  on  this  account  for  his^ 
stock,  as  distinct  and  separate  property  in  his  own  hands. 
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Worth  Y.  Commissionen  of  Ashe  Goonty. 


It  must  therefore  be  declared  that  there  is  error  in  the  record  and 
the  judgment  must  be  reversed^  and  judgment  entered  here  that  the 
defendants  go  without  day  and  recover  their  costs,  and  it  is  so  or- 
dered. 

Judgment  reversed. 
Error. 


Worth  v.  Commissioners  of  Ashe  County. 

(SN.C.  4«).) 

Taxation — $tock  in  foreign  corporation  —  to  owner. 
Stock  in  a  foreign  corporation  maj  be  taxed  to  the  resident  owner. 

APPLICATION  for  injunction.    The  opinion  states  the  case. 
The  injunction  was  granted  below. 

Ma8(m  (6  Devereaux  and  0.  V,  Strong,  for  plaintiff. 
Attorney 'General^  for  State  and  county. 

Smith,  C.  J.  This  case  differs  from  Beh  v.  ConCre^  82  N.  C.  416,* 
in  a  single  feature.  The  plaintiff,  Belo,  residing  in  Forsyth 
county,  held  stock  in  the  North  Carolina  Railroad  Company,  a 
domestic  corporation,  and  claimed  relief  on  the  ground  that  the 
company  itself  returned  and  paid  taxes  upon  all  its  taxable  estate, 
and  hence  the  tax  on  his  shares  was  cumulative  upon  the  same 
property  and  not  uniform.  The  plaintiff,  in  the  present  case,  holds 
three  hundred  and  sixty-four  shares  of  capital  stock  in  the  bank  of 
Abingdon,  a  foreign  corporation,  existing  under  the  laws  of,  and 
doing  business  in,  the  State  of  Virginia,  and  insists  upon  their 
exemption  for  the  reason  that  all  the  corporate  property  is  outside 
the  limits  of  the  State,  and  his  stock  is  not  subject  to  its  taxing 
power.  The  principle  involved  in  both  cases  is  substantially  the 
same,  and  is  so  fully  examined  in  the  other  case  as  to  require  little 
to  be  added  to  what  is  there  said. 

In  Whitehall  v.  County  of  Northatnpton,  49  Penn.  St  519, 
the  question  came  up  for  consideration  and  the  Supreme  Court 
declared:  ^'The  defendant  being  a  citizen  of  this  State,  it  is  clear 
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that  he  is  sobjcct  persoDnlIy  to  its  power  to  tax,  and  that  u]l  his 
property  accompanymg  his  person,  or  falliug  legitimately  within 
the  territorial  jansdiction  of  the  State,  ia  equally  within  its  aathor-- 
ity.  The  interest  which  an  owner  o{  shares  has  in  the  stock  of  a 
corporation  is  personal.  Whithersoever  he  goes  it  accompanies 
him." 

The  correlatire  proposition,  the  nght  of  s  State  to  tax  the  shares 
of  DOQ-residents  in  a  domestic  corporation,  may  admitof  question; 
and  in  an  able  opinion  of  Judge  Redpield,  referred  to  in  the 
other  case,  he  held  that  such  tax  could  not  be  levied,  and  in  this 
case  he  is  sustained  by  the  decision  in  Oliver  v.  MilU,  11  Allen, 
368.  The  act  of  Congress  however  confers  upon  the  States  wherein 
National  batiks  may  he  organized,  the  authority  to  tax  the  shares  of 
non-resident  as  well  as  of  resident  stockholders,  under  certain 
restraints,  and  to  collect  the  same  through  the  corporation. 

That  the  general  assembly  has  included  among  the  subjects  of  an 
ad  valorem  taxation  stocks  held  by  its  citizens  in  foreign  corpora- 
tions is  apparent  from  the  several  provisions  of  the  Sevenue  Act 
and  that  for  the  collection  of  revenue.  Acts  1879,  ch.  70,  and  71. 
Paxes  are  levied  "upon  the  true  value  of  all  moneys,  credits, 
investments  m  bonds,  stocKs,  joint-stock  companies  or  otherwise." 
Ch.  70,  class  1,  §  1. 

Bveiy  person  is  required  to  list  his  "  real  and  personal  property, 
moneys,  credits,  investments  in  bonds,  stocks,  joint-stock  compan- 
ies," etc.,  in  his  possession  or  under  his  control,  on  June  the  firat, 
preceding.  Ch.  71,  §  4.  The  list  must  contain  "any  certificate 
of  deposit  in  any  bank,  whether  in  or  out  of  the  State,  certificate  of 
stock  jn  any  corporation  or  trust  company  whether  in  or  out  of  the 
State."    Id.  g  9,  (5). 

It  IS  unnecessary  to  make  further  extracts  lo  indicate  the  pur- 
pose of  the  legislature  to  include  such  property,  as  the  plaintiff 
owns,  among  the  subjects  out  of  which  its  revenues  aro  to  be  raised, 
as  these  are  quite  sufficient 

It  must  therefore  be  declared  there  is  error  in  the  ruling  ol 
the  court  and  the  judgment  must  he  reversed,  and  judgment 
entered  here  sustaining  the  demurrer  of  the  defendants  and  dig. 
missing  the  action,  and  it  is  so  ordered. 

Judgment  reverted. 
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State  V.  Yearby. 


State  t.  Yearby. 

(88  N.C.661.) 

TaoDoiion — btUeher  not  a  "  dealer/* 

One  who  slaaghters  and  cuts  ap  animals,  and  sella  the  meat  as  food,  is  not  a 
"dealer"  within  the  meaning  of  a  statute  requiring  dealers  who  bnj  and 
sell  goods,  etc.,  to  take  oat  a  license. 

INDICTMENT  for  carrying  on  the  business  of  a-bntcher  without 
a  license.    The  opinion  states  the  case.    The  defendant  was 
ifound  not  guilty  by  the  court  below. 

Aiiorney-Oeneral,  for  State. 
A.  M.  Lewis,  for  defendant 

Smith,  C.  J.  The  defendant  is  charged  with  a  violation  of  sec- 
tions 12  and  32,  schedule  B,  of  the  act  of  March  14th,  1879, 
entitled  "  An  act  to  raise  revenue,"  in  failing  to  take  out  license  to 
practice  the  profession  of  a  butcher,  and  the  jury  render  a  special 
xerdict,  the  material  facts  of  which  are  found  as  follows  : 

The  defendant  between  the  first  days  of  January  and  July  of  the 
jear  1870,  in  the  city  of  fialeigh  carried  on  the  business  of  a 
batcher,  and  was  engaged  in  buying  oxen,  steers,  cows,  hogs  and 
sheep,  which  he  slauglitered,  cut  up  and  sold  in  pieces  to  various 
purchasers  at  his  stall,  without  having  any  license  or  paying  any 
tax  therefor.  Upon  this  finding  the  court  adjudged  the  defendant 
not  guilty  and  the  solicitor  appealed. 

In  the  recent  case  of  State  v.  Chadhourn,  80  N.  C.  479 ;  8.  c, 
30  Am.  Hep.  94,  we  had  occasion  to  examine  and  construe  a  similar 
provision  in  the  Revenue  Act  of  March  10th,  1877.  The  defendants 
in  that  case  were  proprietors  of  a  steam  saw  and  planing  mill,  and 
their  business  was  to  buy  timber,  and  by  sawing  and  planing,  con- 
vert it  into  lumber  and  boards  which  they  sold  m  the  market  It 
was  held  that  their  calling  was  not  within  the  purview  of  the  act 
mcA  they  were  not  liable  to  the  tax.  The  occupation  of  a  butcher 
who  purchases  live  animals  suitable  for  food,  and  after  slaughter- 
ing and  cutting  them,  sells  in  pieces  at  his  stall,  is  not  dissimilar. 
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He  does  not  buy  and  sell  the  same  article  and  in  the  sa 
as  a  mere  ti-ader.  He  buys  a  cow,  a  hog^  or  a  sheep  ; 
pork  or  mutton*  His  labor  and  skill  have  been  emph 
ing  the  change,  and  enhance  the  price.  The  reasons 
the  exemption  of  the  manufacturer  of  boards  apply  wit 
to  the  butcher.  There  is  howcTer  some  difference  i 
used  in  the  corresponding  sections  of  the  revenue  la^ 
of  the  expression,  ^^and  every  other  trader  who,  as 
agent,  carries  on  the  business  of  buying  or  selling  go< 
merchandise,"  used  in  the  former  act,  the  latter  subs 
every  other  dealer  who  shall  buy  and  sell  goods,  wares 
dise,''  and  while,  in  the  interpretation  of  the  section 
lays  stress  upon  the  word  ^  trader,'^  that  substituted  in ; 
of  the  same  import,  as  defined  by  Worcester,  and  vi 
associations,  must  be  allowed  the  same  force  and  efl 
general  assembly  had  intended  to  make  the  section  n 
hensive,  language  more  direct  and  clear  would  have  be 
to  conyey  their  meaning.  On  the  contrary,  by  coupl 
acts  of  buying  and  selling,  as  descriptive  of  the  dealer 
instead  of  disjoining  them,  as  before  when  applied  to  i 
the  act  of  1877,  it  must  be  inferred  that  the  purpose  vi 
the  law  more  explicit,  and  in  conformity  with  the  cons 
upon  it  We  must  therefore  adhere  to  our  former  < 
declare  the  butcher  also  exempt  from  the  tax  impose 
12  of  schedule  B. 

Judgment 
No  error. 
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Matasoh  y.  Hughbs. 

(7  Or.  89.) 

BoidenM—naie — pretumption  of  utUemmL 

▲  note  execated  and  dellyered  bj  one  peraon  to  another  \b  preBamptiTe  erk 

dence  of  a  settlement  between  them. 

ACTION  for  work^  labor,  and  services.     The  answer  set  up  a 
counter-claiin,  and  a  settlement  by  note.    The  plaintiff  had 
jadgment  below.    The  opinion  states  other  facts. 

CofUey  £  Montanye,  Humphry  di  Hewitt,  Bonham  A  Ramsey,  for 
appellant. 

Powell  (&  Flynn  and  R.  S,  Strahan,  for  respondent 

BoiSB,  J.  [Omitting  some  minor  considerations.]  We  will  now 
consider  the  instructions  of  the  Circuit  Court  as  to  the  presumption 
of  a  settlement  between  the  parties  raised  by  the  execution  of  the 
note  of  fifty-three  dollars. 

The  court,  in  charging  the  jury,  among  other  things,  said  :  **  That 
the  giving  of  the  note  referred  to  in  the  answer  of  defendant  would 
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Matascli  v.  Hughes. 


be,  in  this  case^  slight  evidence  of  a  settlement  bel 
of  the  business  transactions  had  between  them  pri 
To  which  charge  the  appellant  excepted.  The 
appellant  then  asked  the  court  to  instruct  the  jui 
ing  of  the  promissory  note  above  referred  to  affc 
evidence  of  a  settlement  between  the  parties  as 
answer  of  defendant"  Which  instruction  was  n 
refusal  is  assigned  as  error. 

These  propositions  will  be  considered  together, 
promissory  note  is  prima  facie  evidence  of  an  accon 
ment  between  the  parties  of  all  demands  between 
time  of  the  execution  of  the  note.    The  presumpti 
facie,  and  is  liable  to  be  explained,  but  until  expl 
taken  as  true,  and  affords  sufficient  evidence  that 
maker  owed  the  payee  the  amount  named  in  the  n 
261;  Lakey.  Tysen,  6  N.  Y.  461.   The  counsel  in  tl 
court  to  instruct  the  jury  that  this  note  was  presun 
a  settlement.    Presumptive  evidence  being  of  two 
elusive  and  the  other  liable  to  be  rebutted  by 
out  explanation  by  the  court,  the  jury  might  no 
the  presumption  asked  for  was  conclusive  or  no 
the  court  might    refuse  the    instruction  for  il 
the  jury.     The  court  said  to  the  jury  that  th 
slight  evidence  of  a  settlement.    This  statement  o 
convey  to  the  jury  the  idea  that  the  evidence  was 
not  of  convincing  force,  and  if  not  explained,  suffi 
the  fact  of  a  settlement.     We  think  this  instru 
The  court  should  have  said  to  the  jury  that  the 
note  was  sufficient  evidence  of  a  settlement  unless 
evidence  in  the  case. 

For  the  reasons  above  stated,  we  think  there  \ 
case,  and  that  the  judgment  of  the  court  below  si 
and  a  new  trial  granted. 

Jud 
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Smith  y.  Whbbleb. 

(7  0r.4«.) 

8dU  —  heaty  moMnery  —  tender  —  aeHon  farpriee. 

In  cue  of  an  agreement  to  manufacture  and  deliTer  heavy  madiinerj^  an 
actual  tender  is  not  necessary,  but  readiness  and  an  offer  to  delirer  Is  sufi* 
dent  to  maintain  an  action  for  the  price.    {See  note,  p.  708.) 

AOTION  for  the  price  of  machinery.     The  opinion  statoB  the 
case.    The  plaintiff  had  jndgment  below. 

T.  B.  HandUy,  for  appellant. 

Cattiny  Kitten  d  Nicholas,  for  respondents. 

Kelly,  0.  J.  This  was  an  action  brought  by  respondents  against 
appellants  to  recover  the  contract  price  of  certain  machinery  for  a 
steam  saw-mill  manufactured  by  them  for  the  appellants. 

Subs  tan  tially,  the  complaint  alleges,  that  on  the  2l8t  day  of 
November,  1877,  the  parties  entered  into  a  contract  by  which  re- 
spondents agreed  to  construct  for  appellants  a  steam-boiler  engine 
and  a  quantity  of  other  machinery  specified  in  the  contract  It 
was  to  be  completed  on  the  2l8t  day  of  January,  1878,  and  delivered 
on  that  day  on  the  cars  of  the  Oregon  Central  Railroad,  when  and 
where  appellants  were  to  receive  it  and  pay  $3,385.90  cents  on  the 
delivery  thereof.  Respondents  allege  that  they  completed  the 
machinery  and  had  it  ready  for  delivery  before  the  21st  day  of  Jan- 
uary, and  requested  appellants  to  furnish  cars  on  which  to  receive 
it,  which  they  neglected  and  refused  to  do.  They  also  allege  that 
on  the  21st  day  of  January,  appellants  notified  them  that  they  could 
not  receive  or  pay  for  the  machine  on  that  day,  and  requested  re- 
spondents not  to  deliver  it  at  that  time,  and  they  then  paid  1400 
on  account.  The  respondents  then  aver  that  they  were  ready  and 
willing  to  deliver  the  machinery,  and  have  ever  since  been  ready  and 
willing  to  deliver  it  according  to  the  terms  of  their  contract,  but  ap- 
pellants have  refused  to  receive  and  pay  for  the  same.  They  then 
demand  a  jndgment  for  the  contract  price,  less  the  sum  of  $400 
paid  thereon.     Appelknts,  in  their  answer,  deny  that  the  machinerj 


contracted  for  was  completed  and  ready  for  delivery  on  the  2lGt  day 
of  Jaouary,  or  that  respoDdenta,  at  any  time,  requested  them  to 
farnish  care  for  transporting  the  same.  They  deny  that  on  the 
21iit  of  Jannary  or  at  any  other  time,  they  notified  reepondentB  that 
they  coald  not  receive  and  pay  for  the  macliinery,  and  deny  that 
respondents  were  ready  and  willing  to  deliver  it  according  to  con- 
tract, and  that  there  is  any  thing  due  and  owing  them  on  account. 
The  appellaote,  fnrLher  answering,  say  that  respondenta  did  not 
notify  thorn  one  week  before  the  Slat  of  January  that  the  machin- 
ery wonid  be  ready  for  delivery  on  the  cars  on  that  day.  That  on 
the  2l8t  of  January,  they  wont  to  respondents'  shop,  and  believing 
their  representations  to  be  troe,  that  the  machinery  was  completed, 
they  paid  t400  thereon,  and  then  requested  respondents  to  defer 
the  delivery  of  it  for  one  week,  in  order  to  give  them  time  to  procure 
teams  and  cars  for  the  transportation  of  it ;  that  respondents  agreed 
to  this,  and  on  the  28th  of  January  cars  and  teams  were  secured 
by  them  at  great  expense,  and  they  were  ready  and  willing  to  receive 
and  pay  for  it  on  that  day,  but  that  the  machinery  was  not  then 
completed  and  ready  for  delivery.  The  replication  denies  all  the 
new  matter  set  up  in  the  answer.  Jndgment  was  rendered  on  the 
verdict  of  the  jnry  for  the  amount  claimed  by  reapondenta. 

Several  exceptions  were  taken  by  appellants  to  the  instructions 
of  the  court,  but  most  of  them  nre  to  sentences  detached  from  the 
contest,  and  which  cannot  be  fully  naderstood  without  considering 
them  in  connection  with  other  portions  of  the  charge.  We  will 
therefore  consider  them  together  instead  of  separately,  as  nearly  all 
the  assignments  of  error  relate  to  bnt  one  question,  that  is,  whether 
the  respondents  did  all  they  were  required  to  do  in  order  to  consti- 
tnte  a  tender  of  the  machinery  to  the  appellants,  so  as  to  entitle 
them  to  recover  in  this  action.  On  this  point  the  court  charged 
substantially,  that  if  respondents  were  able,  ready  and  willing  to 
complete  the  contract  by  delivering  the  machinery  on  board  the 
Oregon  Central  Railroad  on  the  21st  day  of  January,  or  any  subse- 
quent day  agreed  upon  by  the  parties,  if  there  was  an  oxteneton  of 
time  for  the  delivery  of  it,  and  the  appellants  were  not  able,  ready 
and  willing  to  receive  it  on  board  the  cars  and  pay  for  it  on  the 
2lBt  day  of  January  or  any  subsequent  day  agreed  on,  then  the  re- 
apondents  would  be  entitled  to  recover  in  this  action,  although  the 
did  not  remove  the  machinery  from  the  shop,  and  take  it  to  tl 
railroad. 
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The  facts,  as  they  are  admitted  by  the  pleadings  or  as  set  forth 
in  the  bill  of  exceptions,  are  in  substance  these :  The  respondents 
agreed  to  construct  the  machinery,  and  deliver  it  to  appellants  on 
board  the  railroad  cars  on  the  2l6t  day  of  January,  1878,  when  the 
appellants  were  to  receive  and  pay  the  contract  price,  13,385.90. 
On  that  day  appellants  went  to  respondents'  shop  and  were 
told  that  the  machinery  was  done  and  ready  for  delivery.  Being 
unable  to  receive  it  then,  they  paid  $400.00  on  account  and  re* 
quested  respondents  to  defer  the  delivery  for  one  week,  in  order  to 
give  them  time  to  obtain  cars  and  teams  to  transport  it.  The  ap- 
pellants had  not,  at  any  time,  the  money  on  hand  ready  to  pay  or 
tender  the  balance  of  the  price.  This  appears  by  the  bill  of  ex- 
oeptions.  Nor  did  they  either,  on  the  21st  or  28th  of  January, 
have  the  cars  at  the  place  where  the  machinery  was  to  be  delivered 
at  the  railroad,  nor  were  they  there  to  receive  or  pay  for  it.  The 
appellants  claim  that  the  court  erred  in  its  charge,  and  also  in  re- 
fusing to  instruct  the  jury  that  '^  respondents  were  not  entitled  to 
demand  payment  until  they  delivered  the  machinery  at  the  place 
designated  in  the  contract''  The  court  did  not  err,  either  in  its 
charge  or  in  refusing  to  give  the  instruction  asked.  The  law  un- 
doubtedly is  that  where  delivery  of  goods  by  a  vendor  at  a  particu- 
lar place  and  payment  of  the  price  by  the  vendee  are  concurrent 
acts,  an  actual  delivery  or  tender  of  the  goods  at  the  place  is  neces- 
sary in  order  to  entitle  the  vendor  to  sue  for  the  price,  but  there 
are  exceptions  to  the  rule,  and  this  is  one  of  them.  The  appellants 
did  not  have  the  necessary  cars  at  the  railroad  depot  upon  which 
the  machinery  could  be  placed,  and  it  was  therefore  impossible  for 
respondents  to  deliver  it  on  the  cars  or  to  tender  it  then.  Nor 
would  they  have  been  justified  under  the  circumstances  in  taking  it 
to  the  railroad  depot,  and  leaving  it  by  the  wayside  where  it  would 
probably  have  been  injured,  or  parts  of  it  lost.  The  respondents 
undoubtedly  knew  that  appellants  had  made  no  preparation  what- 
ever to  receive  it,  and  it  would  have  been  but  an  idle  ceremony  to 
haul  the  machinery  to  the  depot,  look  around  for  the  absent  ven- 
dees to  tender  it  to  them,  and  then  take  it  back  to  their  shops.  It 
is  a  legal  maxim  that  the  law  never  requires  any  one  to  do  a  vain  or 
useless  act — Lex  neminem  cogit  ad  va7%a  seu  inutilia. 

The  appellants  however  insist  that  even  if  the  respondents  have 
a  cause  of  action  it  can  only  be  for  damages  for  a  breach  of  the  con- 
tract, and  that  they  are  not  entitled  to  recover  the  stipulated  price 
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because  they  Btil]  own  the  machinery,  inasmuch  as 
no  actual  delivery  of  it.  There  is  a  diversity  amon 
of  different  courts  upon  this  subject,  where  the  pro 
remains  in  the  possession  of  the  vendor.  Mr.  Sed^ 
of  it,  says:  '^If  the  possession  of  the  goods  has  not 
it  has  been  doubted  whether  the  rale  of  damages  is  1 
or  only  the  difference  between  the  contract  price  at 
the  article  at  the  time  fixed  for  its  delivery.  It  sc 
settled  in  such  cases  that  the  vendor  can  resell  the 
and  charge  the  vendee  with  the  difference  betweer 
price  and  that  realized  at  the  sale.  But  if  the  V€ 
pursue  this  course,  and  without  reselling  the  goods 
dee  for  his  breach  of  contract,  the  question  arises 
already  stated,  whether  the  vendor  can  recover  the  cc 
only  the  difference  between  that  price  and  the  valu 
which  remain  in  the  vendor's  hands ;  and  the  rule 
that  the  vendor  can  recover  the  contract  price  in  fi 
Dam.  337  (6th  ed.). 

In  the  Supreme  Court  of  Maine  it  is  held  that  the 
of  an  article  for  a  customer  who  refuses  to  tako  any 
not  maintain  an  action  for  the  contract  price ;  that 
of  the  goods  the  title  does  not  pass  from  the  vend 
Brown,  34  Me.  107.  In  New  York  the  rule  is  direc 
of  this.  In  a  recent  case.  Church,  0.  J.,  says:  * 
sale  of  specific  chattels,  where  nothing  remains  to  I 
vendor  except  delivery,  whether  conditioned  upon  pt 
the  right  of  property  passed  to  the  vendee,  at  w 
retained  by  the  vendor.  The  same  consequence  as  1 
from  a  valid  tender  upon  an  executory  contract.  IT] 
of  the  vendee  to  accept  and  pay  the  price,  the  vendo 
notice  may  sell  the  property  and  recover  the  difference 
for  the  difference  between  the  contract  and  actual  | 
case  he  elects  to  retain  the  property  as  his  own,  or  1 
the  contract  price,  in  which  case  ho  holds  the  propert 
the  vendee,  and  is  bound  to  deliver  it  whenever  de 
receiving  payment  of  the  price."  Hat/den  v.  Dem 
426;  Dustan  v.  Mc Andrew,  44  id.  72. 

The  ruling  in  Pennsylvania  is  the  same.  In  a  c 
manufacturer  of  an  article  made  to  order  had  com 
upon  notioe  of  its  completion  the  buyer  refused  to  pa 
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it  away,  it  was  held  that  the  maker  might  sue  for  its  value,  and  the 
measure  of  damages  was  the  contract  price.  Ballentine  v.  Bobinson, 
46  Penn,  St,  177.  When  a  vendee  refuses  to  receive  and  puy  for 
ordinary  goods,  wares  and  merchandise  which  he  has  contracted  to 
purchase,  the  measure  of  damages  which  the  vendor  is  entitled  to 
recover  usually  is  the  difference  between  the  contract  and  the 
market  price  of  the  goods  at  the  time  when  the  contract  was  broken. 
Yet  where  the  subject  of  the  sale  is  a  specific  article  of  property  to 
be  manufactured  by  the  vendor  for  the  vendee,  and  the  former  has 
completed  the  contract  and  performed  all  that  he  is  required  to  do 
under  it,  there  seems  to  be  no  good  reason  why  he  should  not  be 
entitled  to  recover  the  price  agreed  upon  in  the  contract  Uere  it 
is  not  strictly  the  case  of  a  sale  of  merchandise.  The  respondents 
agreed  to  make  certain  machinery  according  to  the  directions  of  the 
appellants,  and  to  furnish  the  necessary  materials  for  it.  When  it 
was  completed  and  ready  for  delivery  the  appellants  either  neglected 
or  refused  to  furnish  the  cars  upon  which  it  was  to  be  delivered, 
as  they  had  agreed  to  do.  Under  these  circumstances,  we  tliink 
the  right  of  property  was  clearly  in  them.  They  alone  were  in 
default,  and  there  is  therefore  no  just  reason  why  the  respondents 
should  be  compelled  to  accept  the  machinery  in  part  payment  of 
their  demand,  and  sue  for  the  balance.  Nor  is  there  any  reason 
why  they  should  be  subjected  to  the  risk  and  trouble  of  a  resale 
for  the  benefit  of  appellants.  The  just  rule  in  such  cases  is  that 
when  the  vendor  of  an  article  has  manufactured  it  according  to 
order,  and  offers  to  deliver  it  to  the  vendee  in  accordance  with  the 
agreement,  who  refuses  to  accept  it,  the  vendor  should  be  entitled 
to  sue  for  and  recover  the  contract  price. 
The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 

NoTB  BT  THE  RxpoRTSE.— In  Moody  T.  Broum,  84  Me.  107,  the  mAnufactored  article  had 
been  delivered  but  not  accepted,  and  the  court  below  held  that  no  action  could  be  main- 
tained for  the  prioe.  The  court  said  :  **  There  is  not  a  perfect  agreement  of  the  decided 
caeee  upon  the  question  presented  by  the  exceptions.  The  law  appears  to  be  entirely 
settled  in  England  in  accordance  with  the  instructions.  Atkinson  ▼.  BelZ,  8  B.  &  C.  877; 
EUioU  y.  Pybus,  10  Bing.  512  ;  Clarke  r.  Spencf^  4  Ad.  &  El.  448.  The  case  of  Bemcnt  r. 
Smithy  15  Wend.  488,  decides  the  law  to  be  otherwise  In  the  State  of  New  York .  ^*  "  Satagk, 
C.  J.,  appears  to  have  considered  the  plaintiif  entitled  upon  principle  to  recover  for  the 
value  of  an  article  manufactured  according  to  order,  and  tendered  to  a  customer  refusing 
to  receive  it.  This  can  only  be  correct  upon  the  ground  that  by  a  tender  the  property 
passes  from  the  manufacturer  to  the  customer  against  his  will.  This  is  not  the  ordinary 
effect  of  a  tender.  If  the  property  does  not  pass,  and  the  manufacturer  may  commence 
an  action  and  recover  for  Its  value,  while  his  action  is  pending  it  may  be  seized  and  sold  by 
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ODA  of  Mb  creditorB,  and  his  legal  rights  be  thereby  varied,  or  he  ma^ 

Taloe  twice,  while  the  costomer  loses  the  value.    The  correct  princ  i 

been  stated  by  Timdal,  C.  J.,  in  the  case  of  EUi/At  v.  Pybus^  that  the 

to  recover  for  the  value  depends  upon  the  question  whether  the  prop 

blm  to  the  customer.    The  value  should  not  be  recovered  of  the  cuf  i 

become  the  owner  of  the  property,  and  can  protect  it  against  any  « 

the  manufacturer.    To  effect  a  change  in  the  property  there  must  t 

parties.    It  is  admitted  that  the  mere  order  given  for  the  manuf actu 

not  affect  the  title.   It  will  continue  to  be  the  property  of  the  mar 

pleted  and  tendered.    There  is  no  assent  of  the  other  party  to  a  chan]  i 

ited  by  a  tender  and  refusal.    There  must  be  proof  of  an  acceptane 

respecting  it,  from  which  an  acceptance  may.  be  inferred,  to  pass  t 

decision  Etrikes  below  the  principal  case  in  holding  that  not  even  a 

much  lees  a  refusal  to  accept  where  actual  tender  is  excused ,  will  susi  i 

price. 

In  Dtutan  t.  McAndrew^  44  N.  T.  73,  the  court  said :  "  The  vendor  •  i 

in  a  suit  against  the  vendee  for  not  taking  and  paying  for  the  pro{: 
ordinarily  of  either  one  of  three  methods  to  indemnify  himself.    (  i 

retain  the  property  for  the  vendee,  and  sue  him  for  the  entire  pur  i 

may  sell  the  property,  acting  as  the  agent  for  this  purpose  of  the  ven 
difference  between  the  contract  price  and  the  price  obtained  on 
He  may  keep  the  property  as  his  own,  and  recover  the  difference 
price  at  the  time  and  place  of  delivery,  and  the  contract  price.    2 
Bedg.  on  Dam.  988 ;  Lewi»  v.  Qreider,  40  Barb.  606;  PoUen  v.  LiBoff^  i 


Heilner  v.  Union  County, 

(  7  Or.  88.) 

Negligence  -*  county  bridge  —  notice  of  defeci 

In  an  action  against  a  county  for  damages  resulting  from  a 
actual  or  implied  notice  to  tlie  county  of  the  defective 
bridge  must  be  shown. 

ACTION  for  injury  by  reason  of  a  defective  public 
opinion  states  the  case.    The  defendant  had  ju 

L.  0.  Stemesy  John  J.  Balleray  and  Bonham  d 
appellants, 

Frank  if.  Ish,  for  respondent 

Peim,  J .  This  is  an  action  in  which  appellant  s( 
damages  for  an  injary  to  his  goods,  wares  and  merch 
ing  from  the  breaking  down  of  a  certain  bridge  in  ^ 
whereby  said  goods  were  precipitated  into  the  river  s 
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injured.  A  demurrer  having  been  sustained  to  the  complaint,  oa 
the  ground  that  it  does  not  contain  facts  sufficient  to  constitute  a 
cause  of  action,  the  court  rendered  judgment  against  appellant  for 
costs,  from  which  judgment  this  appeal  is  taken. 

It  is  objected  that  the  complaint  is  defective  and  insufficient,  for 
the  reason  that  it  is  not  alleged  therein  that  the  county  authorities 
of  said  county  had  notice  that  said  bridge  was  out  of  repair  and  in 
-an  unsafe  and  dangerous  condition  at  the  time  when  the  accident 
occurred. 

In  the  case  of  Mach  v.  City  of  Salem,  6  Or.  275,  it  was  held 
that  in  order  to  maintain  an  action  of  this  character  against  a 
municipal  corporation  on  account  of  its  streets  being  defective 
And  out  of  repair,  it  must  be  alleged  and  proved  that  the  corpora- 
tion, or  its  officers,  had  notice  of  such  defect  and  want  of  repair, 
or  at  least  a  state  of  facts  shown  from  which  notice  might  be 
inferred. 

This  rule,  we  think,  applies  with  equal  force  to  complaints  in 
actions  against  counties  for  injuries  resulting  from  their  roads  and 
bridges  being  out  of  repair.  The  allegations  of  the  complaint 
bearing  upon  this  part  of  the  case  are  as  follows  :  '^  That  while 
the  team  hauling  said  goods  was  crossing  said  river  on  said  bridge, 
with  but  one  ordinary  load  of  freight  thereon,  said  bridge  broke 
down  and  precipitated  said  goods  into  the  waters  of  Grand  Sonde 
river ;  that  the  breaking  down  of  said  bridge,  as  herein  stated,  was 
caused  by  the  carelessness,  negligence  and  refusal  of  said  defendant 
to  keep  said  bridge  in  good  repair,  and  which  it  was  in  duty  bound 
to  do,  as  aforesaid.^' 

These  allegations,  we  think,  are  insufficient  to  show  negligence 
on  the  part  of  respondent  or  its  officers.  To  charge  the  respondent 
with  negligence  it  should  not  only  have  been  averred  that  the 
hridge  was  defective  and  out  of  repair,  and  in  what  particular,  but 
that  the  county  authorities  knew  of  it,  or  a  state  of  facts  averred 
from  which  they  might  have  known  it  with  reasonable  diligence, 
and  with  such  means  of  knowledge  within  their  possession, 
neglected  and  failed  to  repair  within  a  reasonable  time. 

The  breaking  down  of  the  bridge  in  question  may  have  been 
caused  by  some  latent  defect  which  could  not  have  been  seen  with 
ordinaiy  diligence,  or  it  may  have  been  the  result  of  a  sudden 
freshet  in  the  river  occurring  only  a  short  time  prior  to  the  alleged 
«<3cident;  in  either  of  which  events  it  could  not  be  said  that  the 
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respondent  was  chargeable  with  negligence.  Although 
cannot  be  held  liable  for  every  accident  that  may  occi 
quence  of  roads  and  bridges  being  oat  of  repair,  yet  i 
of  their  road  supervisors  to  keep  vigilant  watch  ove 
when  it  comes  to  their  knowledge  that  they  are  in  an 
dition,  they  are  bound  to  use  reasonable  diligence  in  rep 
and  if  they  fail  to  do  so  they  are  chargeable  with  ne^ 
their  counties  are* liable  in  damages  to  any  one  who  ms 
either  in  person  or  property  in  consequence  thereof.  A 
a  road  supervisor  may  have  no  actual  knowledge  th 
bridge  is  out  of  repair,  yet  if  the  attending  circumstai 
that  he  might  have  known  it  with  ordinary  diligence, 
chargeable  with  notice. 

But  it  was  claimed,  on  the  argument,  that  this  con 
not  come  within  the  rule  laid  down  in  the  case  of  Mctc 
Salem,  because  there  no  negligence  was  alleged,  whil 
claimed  that  it  was.  If  a  verdict  had  been  taken  in  t 
defective  pleading  might  probably  have  been  cured  t 
it  stands  here  upon  demurrer  with  no  intendments  or  p 
in  its  favor,  and  under  a  familiar  rule  in  pleading  m 
strued  most  strongly  against  the  pleader. 

To  allege  that  the  bridge  broke  down  with  but  one  o 
of  freight  thereon,  and  that  it  was  caused  by  the 
negligence  and  refusal  of  said  respondent  to  keep  sai 
repair,  is  insufficient  on  demurrer  to  show  negligenc( 
constituting  negligence  should  be  averred. 

JudgTn&m 


Steeples  v.  Newton. 

(TOr.  110.) 
Ceniraet  for  labor — brsaeh — reeav&rff  quantum  men 

Where  one  fails  fully  to  perform  a  contract  for  labor,  for  any  r     i 
voluntary  abandonment,  and  the  labor  rendered  is  valaable,  he     i 
the  Yalue  of  the  labor  performed  less  any  damages  sastained 
party  for  the  breach.^ 

*eM  titopeU  T.  BdUtey  (B*  UL  4U),  n  Am.  Bqt.  SB,  uid  note,  tl 

Vol.  XXXIII— 89 


Steeplea  v.  flewton. 

ACTION  for  work.     The  opinion  states  the  case.     The  piMntiff 
had  judgment  below. 

T.  H,  Tongue,  for  appellant, 

T.  B.  HandUy,  for  respondoDt 

BoiSB,  J.  The  respondent  in  this  case  alleges  in  his  complunt 
that  he  performed  labor  for  appellant  in  ditching,  and  alleges  his 
labor  to  be  of  the  valne  of  seventy-three  dollars  and  eighty  cents, 
and  claims  a  balance  to  be  dnebimof  sixty-two  dollars  and  interest, 
for  which  ho  demands  judgment 

The  appellant  answered,  and  in  his  answer  alleges  that  whatever 
labor  the  plaintiff  performed  for  him  was  performed  nnder  and  in 
pursuance  of  a  written  contract  between  the  parties,  which  con- 
tract is  set  ont  in  the  answer.  The  appellant  alleges  that  the 
respondent  has  not  completed  said  contract;  that  he  has  not  dng 
the  said  ditches  mentioned  in  the  contract  or  any  part  thereof 
according  to  the  terms  of  the  contract,  and  that  all  said  ditches 
were  at  the  commencement  of  this  action  and  at  the  date  of  the 
answer  nncompleted  and  nofinished,  without  appellant's  fault  In 
said  answer  appellant  further  alleges  that  he  has  been  damaged  by 
reason  of  the  plaintiff's  failure  to  comply  with  said  oontract,  in  this 
—  that  he  was  unable  to  have  the  ditches  completed,  and  lost  the 
use  of  his  land  to  his  damage  in  the  sum  of  one  hundred  dollars. 

The  respondent,  in  hia  reply,  denies  the  damages,  and  alleges  as 
a  reason  for  not  completing  the  ditches  that  the  appellan'j  changed 
the  stakes  locating  ttie  same,  which  he  saya  were  fixed  at  the  time 
the  contract  was  signed,  and  located  the  said  ditches  on  ground 
where  it  would  be  more  expensive  to  dig  them;  that  he  offered  to 
dig  the  ditches  on  the  ground  where  the  same  were  located  at  the 
time  of  the  signing  of  the  contract,  and  where  he  agreed  to  constmct 
them,  but  appellant  forbade  him.  On  the  issues  raised  by  these 
pleadings  the  parties  tried  the  case,  and  the  jury  found  the  general 
Terdiet  for  the  plaintiff  for  thirty-four  dollars  and  thirty-three 
cents. 

[Omitting  minor  matters.] 

The  second  instruction  objected  to  is  as  follows:  "  If  the  plainldff 
abwidoned  his  contract  without  cause  he  is  entitled  to  recover  the 
reasonable  valne  of  his  labor,  subject  to  the  offset  by  the  damage* 
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sustained  by  defendant  by  reason  of  plaintiff's  no 
his  con  tract.'' 

The  determination  of  the  propriety  of  this  ins    i 
a  Texed  question,  on  which  the  authorities  are  no 
Circuit  Oourt  seems  to  have  followed  the  rule  laid   I 
in  Parsons  on  Contracts,  vol.  2,   523,  which  is  £   | 
authority  of  the  case  of  Britton  v.  Turner ^  6  N.  I 
was  held  that  where  one  party,  without  the  fault  ( 
to  perform  his  contract  for  labor  in  such  a  mannei   • 
to  sue  upon  it,  still,  if  the  party  for  whom  the  lal: 
has  derived  a  benefit  from  the  part  performed,  the  : 
may  recover  the  reasonable  value  of  such  labor.    \  ; 
of  indebitatus  assumpsU  for  work  and  labor.     '  ' 
offered  evidence  to  prove  that  the  work  was  done  i  i 
to  work  for  one  year  for  the  sum  of  one  hundred  6 
the  plaintiff  left  his  service  without  his  consent  ai  I 
cause."    The  learned  judge  instructed  the  jury  tl  i 
the  points  should  be  made  out,  yet  the  plaintiff  wa 
cover  under  his  quantum  meruit  as  much  as  the 
was  reasonably  worth,  and  this  instruction  was  hel* 
case  seems  not  to  have  been  followed  in  other  Stat  i 
and  discussed  in  the  case  of  Olmstead  v.  Bealy  19  I  i 
the  court  say  that  they  have  no  hesitancy  in  adhe:  i 
before  established  in  Massachusetts,  which  is  supp  : 
series  of  adjudications.     It  was  held  in  the  case  of   ' 
11  Yt.,  where  the  plaintiff  contracted  with  the  def 
for  four  months,  at  ten  dollars  per  month,  and  not 
pay  until  he  had  worked  the  four  months,  and  before  ; 
became  disabled  and  unable  to  perform  the  work;  \  I 
being  the  act  of  God,  the  contract  was  discharged 
recover  the  reasonable  value  of  his  labor,  and  the  s  i 
the  case  of  Leaver  v.  JIforee,  20  Y t  620.     The  sam( 
in  Massachusetts.    Fuller  v.  Brown,  11  Mass.  440,  i 
Beal,  19  Pick.  529,  above  cited.     The  latter  rule  is 
nounced  by  this  court  at  this  term,  in  the  case  of  7 ' 
"bridge,  where  the  decision  of  the  question  was  not 
determination  of  the  case  and  was  consequently 
where  one  performs  services  for  another  on  a  special 
for  any  reason  except  a  voluntary  abandonment,  fa! 
ply  with  his  contract,  and  such  compliance  becomeii 


TrulliDger  t.  Eofoed. 

and  the  service  haa  been  of  value  io  him  for  whom  itwasrendercd, 
he  may  recover  for  such  service  its  reasonable  value,  after  dedacl- 
ing  therefrom  any  damages  the  party  for  whom  the  service  was 
performed  has  sustained  by  reason  of  such  fiiilure." 

Since  deciding  timt  case,  we  have  more  fully  considered  this  very 
important  subject,  and  think  the  rule  here  laid  down  to  be  just  and 
Tcaaonable,  and  it  is  supported  by  most  of  the  modern  authorities. 
To  adopt  the  rule  tliat  in  all  cases  a  party  shall  be  held  to  a  literal 
compliance  with  his  special  contract  before  he  can  recover  any  thing 
:ibr  labor,  is  too  harsh  and  would  often  be  unjust ;  and  on  the  other 
hand,  to  hold  to  the  rule  as  stated  in  the  case  of  B'ittony.  Turner, 

-  fi  N.  H.  481,  that  a  person  may  voluntarily  abandon  his  special  con- 
tract and  lose  nothing  thereby,  would  have  a  tendency  to  encourage 
bad  faith  and  lessen  the  sacredness  of  solemn  obligations,  which  it 
is  the  duty  of  the  courts  to  uphold  and  enforce  so  Im  m  the  same 

■  can  ba  done  without  doing  manifest  injustice.     It  would  be  unjust 

.  to  reijuiie  a  total  performance  in  cases  where  the  party  in  default 
has  bestowed  bis  labor  for  the  benelit  of  his  employer  and  ftuls 
fully  to  comply  with  the  terms  of  his  contract  from  some  accident 

>or  misfortune  which  does  not  involve  willful  neglect  or  abandon- 
ment  on  his  part.     We  think,  therefore,  that  this  instruction  of 
the  Circuit  Court  was  incorrect  and  might  have  influenced  the  ver* 
diet  of  the  jury  to  the  damage  of  the  appellant. 
[Omitting  a  minor  point.] 

Judgmtnt  revorttd. 


TRnLLINOBB  T.  KOFOBD. 

(T  Or.  MS.) 

itaehama'  lian — vhUmS  by  takutg  mortgag*. 

A  ■wtifnW  Ilea  on  tobI  propartj  la  wKlr«d  hj  tlis  llenoi'a  aooeptaneo  ot  a 
mortgage  on  Badi  propertj  for  the  amauot  dne  on  bdoIi  lien. 

SUIT  to  foreclose  a  mechanics'  Hen.     The  lienor  had  scoepted  a 
mortgage  on  the  premises  to  seonre  the  amount  of  his  lien. 
The  plaintiff  had  judgment  below. 

0.  F.  Bell,  for  appellant. 

/.  Q.  A.  Btmlby,  for  respondent. 
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a  deed  of  conyeyance  for  fraud  or  mistake  unless  i 
take  be  proved  beyond  a  reasonable  doubt.  Lew\ 
177;  Netosome  v.  Greenwood,  id.  119;  2  id.  290;  ' 
It  is  the  duty  of  the  court  to  sustain  the  fairness  o 
unless  the  fraud  be  clearly  proved.  Hus/ord  v.  B 
It  may  be  claimed  that  the  execution  of  the  t 
should  be  scrutinized  closely,  because  the  relation 
band  and  wife  existed  between  the  parties.  We  d 
4such  a  principle  of  law  exists;  but  if  it  did  it  cou]< 
here,  because  the  agreement  to  marry  and  to  mal 
made  at  the  same  time  and  constitute  but  one  aj 
principle  might  possibly  be  invoked  as  to  any 
occurring  after  the  relation  was  created.  If  the  di 
by  fraud,  then  it  was  voidable,  and  the  grantee  is  ! 
be  the  trustee  of  the  grantor,  and  the  equital 
remain  in  her.  Hill,  on  Trustees,  144;  1  Storj 
1195, 1265. 

Knight  &  Lord,  and  Lawson  dt  Sehlbrede^  for  i 
court  below,  by  its  decree,  set  aside  the  deed  made 
ent's  mother  to  the  appellant,  and  further  decree  i 
in  the  land.  The  court  misapprehending  the  d; 
Justice  Kent,  in  Sands  v.  Codwise,  4  Johns.  598 ;  < 
suppose  that  the  deed  from  the  respondent's  mothe  i 
conveyed  to  him  no  estate  whatever  in  the  land,  I 
ab  initio.  And  therefore  the  respondent's  moth ! 
her  marriage  and  during  her  coverture  was  seize  I 
inheritance. 

In  the  case  of  Sands  v.  Codwise^  the  conveya  i 
defraud  creditors,  and  the  chief  justice  very  pro]  i 
the  statutes  of  Slizabeth,  the  deed  void  as  to  the  : 
analogy  between  that  case  and  this.  There  is  a  d:  [ 
a  deed  made  to  defraud  creditors  and  a  deed  o  i 
practiced  on  the  grantor.  In  the  first  case,  the  gn  i 
are  in  pari  delicto^  and  the  grantee  will  hold  as  agi  i 
but  in  the  last  case  the  grantor  is  an  innocent  pari  f 
the  deed  as  against  the  grantee.  2  Pick.  194.  T 
the  respondent's  mother  was  voidable  only  and  not 
therefore  at  no  time  during  coverture  seized  of  an  i 
ance  in  the  lands  conveyed  by  that  deed.  So  * 
Pick.  183 ;  13  Am.  Dec.  406,  and  cases  cited. 


There  is  no  such  thing  as  curtesy  in  an  equitable  estate  at  com- 
mon law.  Courts  of  equity,  it  is  true,  lUIowed  curtesy  of  trusts  and 
of  other  interests,  which,  although  mere  rights  in  law,  were  deemed 
estates  in  equity.  But  of  these  estates,  conrts  ot  equity  never 
allowed  curtesy,  unless  the  wife,  during  coverture, had  the  use  and 
benefit  of  them,  that  is,  enjoyed  their  rents  and  profits.  1  Wash, 
on  Eeal  Proper^,  130;  I  Pet.  508. 

In  this  case,  tho  respondent's  mother  had  not  even  a  bare  right 
in  law  t«  the  land;  lier  right  was  in  equity,  and  she  never  enjoyed 
during  coverture  the  rents  and  profits  of  the  land.  "  Where  a  hus- 
band, solvent  at  the  time,  owing  no  debts,  conveys  all  his  real 
estate  to  his  wife,  the  conveyance,  though  void  in  law,  is  valid  in 
equity,  and  on  the  death  of  the  wife  the  husband  is  not  entitled  to 
an  estate  by  Ihc  curtesy,  but  the  land  descends  direct  to  the  heirs 
of  the  wife,  free  from  the  lien  of  any  debts  contracted  by  the  hus- 
band subsequent  to  the  conveyance."  In  this  State  there  is  no 
dower  in  equity.    H  Or.  'Zd;  6  id.  113. 

Boise,  J.  This  is  a  suit  in  equity  brought  by  the  respondent  to 
annul  a  deed  made  by  her  mother,  Mary  A.  Monroe,  to  the  appellant 
on  the  23d  day  of  January,  1877,  for  a  tract  of  land  in  Yamhill 
county,  for  alleged  fraud  aud  undue  influence  in  obtaining  it. 

The  amended  compluint  alleges,  in  substance,  that  on  the 
33d  day  of  January,  Mary  A.  Monroe,  the  mother  of  the  plaintiff, 
was  seized  as  owner  in  fee-simple  of  the  lands  described;  that  on 
said  date,  and  for  a  long  time  prior  thereto,  she  was  very  infirm 
and  diseased  in  mind  and  body,  and  was  wholly  incapable  and 
unfit  to  properly  manage  her  own  business;  that  at  said  date  her 
mental  and  physical  condition  was  such  as  rendered  her  unable  to 
guard  herself  against  the  imposition,  or  to  resist  the  importunity  or 
undue  infinence  of  the  defendant;  that  the  defendant,  taking  advan- 
tage of  the  mental  weakness  of  the  plaintiff's  mother,  and  of  her 
physical  iufiroiitics,  and  with  the  intention  of  procuring  from  her 
a  deed  to  said  lauds,  sought  and  obtained  the  affections  of  the  plaint- 
iff's mother,  and  eugaged  himself  in  marriage  with  her;  that  the 
defendant  thereafter  eedoced  her  and  got  her  with  child;  that  during 
their  engagement,  and  prior  to  their  marriage,  the  defendant  fre- 
quently importuned  her  to  make  him  a  deed  to  said  lands,  and 
refused  to  marry  her  until  she  did  so;  that  the  plaintiff's  mother, 
unable  farther  to  resist  the  demands  of  the  defendant  without  expos- 
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ure  of  her  condition,  yielded  to  the  solicitations  ai 
of  the  defendant,  and  made  him  a  deed  to  said  land 
of  January,  1877;  that  the  defendant  procured  said  i 
undue  influence  and  without  any  consideration  wh 
plaintiff's  mother  and  the  defendant  intermarried 
on  the  24th  day  of  January,  1877,  one  day  after  the 
deed;  that  the  mother  of  the  plaintiff  died  in 
intestate;  that  the  plaintiff  is  her  only  child  and 
defendant  has  had  the  possession  of  said  premises  < 
ary  23,  1877,  etc. 

The  answer  denies  the  allegations  of  mental  unso 
infirmity,   undue  influence,  importunity,   imposit 
want  of  consideration,  etc.    It  then  alleges,  in  sube 
defendant  and  Mary  A.  Monroe  entered  into  an  agre 
the  defendant  promised  to  pay  off  her  indebtedness 
which  she  owed  him,  pay  her  1300  in  cash,  and  i 
her;  and  in  consideration  thereof,  she  promised  to  : 
him,  and  deed  him  the  land  in  controversy  in  tbi£ 
accordance  with  said  agreement,  said  Mary  A.  Mo 
2dd  day  of  January,  1877,  deed  said  lands  to  the 
on  the  next  day,  in  accordance  with  said  agreement , 
married,  and  that  the  defendant,  in  accordance  y 
men t,  paid  her  the  said  $300,  released  what  she  owe 
her  debts,  amounting  in  all  to  $1,412.94  and  that  the 
plied  in  all  respects  with  the  conditions  of  said  ag  i 
part;  that  Mary  A.  Monroe  was,  at  the  time  of  the  i 
agreement  and  the  execution  of  said  deed,  of  sound  i 
capable  of  comprehending  all  her  said  acts  and  th 
that  said  agreement  and  said  deed  were  executed  b; 
free  will,  and  without  any  fraud  or  undue  influence 
purports  to  have  been  executed  for  the  considen  : 
but  that  the  true  consideration  therefor  was  the  agre 
that  at  the  time  of  the  execution  of  said  deed  there 
on  said  land  for  $500  and  interest ;  and  that  saic 
provides  that  the  grantee  should  pay  and  satisfj 
that  he    did    accordingly  pay  the  same,  amoun  i 
gold  coin ;    that  the  defendant  is  the  owner  in  fc  ! 
lands,  etc. 

The  reply  substantially  denies  all  of  the  all  j 
answer. 

Vol.  XXXIII  — 90 
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The  coart  tried  the  cause  and  rendered  a  decree  setting  aside  the 
<leed,  eta    From  this  decree  the  defendant  appeals. 

It  is  claimed  by  the  respondent  that  Marj  A.  Monroe,  the  mother 
of  respondent,  was,  1.  Of  a  weak  and  infirm  mind  at  the  time  of 
the  execution  of  the  deed.  2.  That  the  deed  was  obtained  by  undue 
influence. 

[Omitting  the  first  question.] 

The  second  is  the  main  question  in  the  case.  Was  the  appellant 
at  the  time  of  the  execution. of  this  deed  in  such  I'elations  with 
the  said  Mary  A.  as  to  give  him  undue  influeuce  over  her;  and  if 
«o,  did  he  exert  such  influence  in  obtaining  the  deed  from  her  ? 

As  bearing  on  these  questions,  the  following  propositions  are 
established  by  the  evidence  and  pleadings.  1.  That  about  the  first 
of  October,  1876,  the  appellant  and  said  Mary  A.  had  entered  into 
A  contract  of  marriage.  2.  That  the  time  for  the  consummation  of 
that  contract  was  agreed  upon  between  them,  and  she  made 
arrangements  for  the  marriage,  as  so  agreed,  about  the  first  of  Octo- 
ber, 1876;  but  for  some  reason  the  appellant  did  not  offer  and  assent 
to  the  marriage  at  that  time,  but  the  contract  of  marriage  was  not 
abandoned  by  them,  but  continued.  3.  That  during  this  time  the 
appellant  solicited  from  her  a  conveyance  of  this  land.  Appellant 
says  in  his  testimony  that  about  six  weeks  before  the  marriage  a 
contract  was  made  between  himself  and  said  Mary  A.,  that  she  should 
deed  him  this  land  in  consideration  that  he  should  pay  her  debts 
And  marry  her. 

It  also  appears  that  as  early  as  about  the  first  of  October,  and 
•about  the  first  time  fixed  for  their  marriage,  said  Mary  A.  became 
pregnant  by  the  appellant.  This  conclusively  appears  from  the 
testimony  showing  the  time  of  the  birtli  of  the  child.  Whether 
he  had  seduced  her,  or  their  illicit  intercourse  had  been  brought 
about  by  equal  mutual  guilt,  when  her  pregnancy  was  acknowledged 
and  known  to  them  both,  he  was  in  a  position  to  almost  compel  her 
to -yield  to  his  demands  as  to  her  property.  The  more  intelligent 
And  capable  she  was,  the  more  she  would  dread  the  exposure  of  the 
loss  of  her  virtue,  and  be  willing  to  make  almost  any  sacrifice  of 
her  property  to  hide  her  shame.  Exposure  would  not  injure  him 
.so  much  as  it  would  her;  for  though  the  law  may  hold  the  guilt  of 
«ach  party  to  such  transactions  equal,  still  the  social  fall  and  degrada- 
tion of  the  woman  is  by  far  the  most  complete  and  most  enduring, 
and  the  only  escape  for  a  woman  under  such  circumstances  from 
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oyerwhelming  misfortune  is  to  ioduce  her  paramoui 
It  seems  that  said  Marj  A.,  stimulated  by  her  gi*eat 
matter,  was  assiduous  in  urging  the  appellant  to  redec 
She  seems  to  have  followed  him  to  his  own  home,  a 
pressing  him  on  that  subject,  when  in  the  hearing  o 
told  her  ho  would  not  marry  her  until  she  deeded  hi; 
Under  the  condition  in  which  the  parties  then  wen 
had  no  right  to  demand  of  said  Mary  A.  the  executii 
as  an  inducement  for  him  to  fulfill  his  promise  of  man 
tate  to  do  it  was  a  cruel  wrong  on  his  part,  for  he 
highest  obligations  of  honor,  and  the  dictates  of 
redeem  his  promise  without  delay  and  without  rewar 
should  be  allowed  to  go  unpunished  who  thus  dishoi 
and  then  abandons  her  and  his  own  offspring  to  in 
the  law  as  given  to  Moses,  that  where  a  man  dishon* 
she  should  be  his  wife,  and  he  should  not  put  he 
days;  and  though  our  laws  do  not  compel  the  marri: 
obligation  to  perform  it,  when  incurred,  is  no  less 
than  then.    After  her  pregnancy  became  known  to  { 
his  relations  with  said  Mary  A.,  and  presumed  infln 
was  such  that  any  disposition  of  her  property  to  1 
legally  subject  to  suspicion,  and  liable  to  be  set  as 
influence,  unless  he  should  show  that  the  same  was  i ; 
or  accomplished  with  the  utmost  fairness,  and  witho  i 
The  law  seems  to  be  well  settled  that  when  one  ac : 
dential  or  fiduciary  relation  to  another,  as  that  of  i 
ward,  attorney  and  client,  and  the  like,  where  the  do 
is  supposed  to  exercise  an  unusual  and  commanding  i 
the  grantor,  courts  will  set  aside  the  conveyance,  unl  i 
can  show  that  the  transaction  was  fair  and  withont  f 
influence.     It  is  laid  down  as  a  rule  that  the  influe  i 
over  a  woman  to  whom  he  is  engaged  to  be  married    i 
be  so  great  that  the  court  will  look  with  great  vigila 
cumstances  and  situation  of  the  parties,  and  will  noi 
the  influence  which  the  intended  husband,  either 
violence,  may  have  used,  but  require  satisfactory  c 
has  not  been  used  to  sustain  such  a  conveyance. 
Eq.  119,     The  case  now  before  the  court  is  mucl  i 
one  where  there  was  simply  a  contract  of  marriage 
veyance  was  made,  and  we  think  this  deed  ought 
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We  will  nov  coaaider  tlie  terms  oa  which  the  deed  ought  lo  be 
cancelled.  It  is  a  rule  in  eqnilj  that  he  who  seeks  relief  in  a  court 
of  equity  must  do  equity.  In  order  to  arrive  at  a  Just  conclueion 
as  to  the  terms  on  which  this  coDVeyaoce  should  he  cancellfd,  we 
shall  have  to  consider  the  4^a^u  quoot  the  parties  at  the  time  when 
this  couTeyaoce  was  esecnted.  II  the  conveyance  had  not  heen 
made,  then  on  the  marriage  the  appellant  would  have  become  a 
tenant  by  the  curtesy  in  this  land,  if  he  survived  his  wife.  Ue 
would  also  have  forgiven  her  what  she  owed  him  at  the  time,  and 
became  liable  for  her  debta  that  were  pressed  on  him  dnring  the 
coverture,  hnt  not  for  those  that  were  not  so  pressed,  although  he 
had  received  a  fortune  by  bis  wife.  Tyler  on  Infancy  and  Gov., 
g  334.  So  that  if  he  had  received  an  estate  by  curtesy  in  this  land, 
the  appellant  was  not  liable  for  the  debts  of  his  wife  dum  sola 
which  were  not  demanded  of  bim  during  the  coverture.  And  if 
he  voluntarily  paid  them  he  could  not  charge  them  against  the 
rereraionary  estate  of  her  heir. 

We  will  next  consider  the  question  whether  appellant  is,  on  can- 
cellation of  this  deed,  entitled  to  a  tenancy  by  the  curtesy  in  this 
land. 

It  is  claimed  by  the  respondent's  counsel  that  as  this  deed  was 
made  at  the  time  of  the  marriage,  and  was  not  void,  but  only  void- 
able, the  wife  hod  no  estate  during  her  marriage  with  the  appellunt 
to  which  curtesy  could  attach.  It  is  true  that  this  deed  was  only 
voidable,  but  when  by  a  decree  it  is  cancelled,  the  original  estate  aa 
between  the  parties  is  restored,  and  as  between  them  the  cancellii- 
tion  of  the  deed  restores  the  estate  subject  to  any  equities  between 
the  parties  which  may  be  determined  and  settled  by  the  decree. 
Had  the  deed  been  absolutely  void,  no  equities  could  arise  ont  of 
the  transaction,  or  attach  to  the  land  from  any  act  of  the  grantee 
while  he  held  the  title.  While  this  marriage  existed  the  appellant 
held  the  legal  title,  and  his  wife  was  possessed  of  an  equity  in  it 
which  entitled  her  to  the  legal  title,  and  whatever  estate  he  had  iu 
the  land  was  in  her  right,  and  he  is  entitled  to  curtesy  in  the  land, 
and  that  curtesy  attaches  to  an  equitable  as  well  as  a  legal  estate. 
1  Bish.  on  Law  of  Married  Women,  §  505. 

[Omitting  minor  matters.] 

Decree  affirmed. 
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(7  Or.  478.) 

Mortgage  —  ehaiUd  —  w^n  void  a$  to  ereditor  , 

A  mortgage  of  chattels  is  void  ae  to  creditora  when  it  appears  : 
it,  or  hj  extrinsic  evidence,  that  the  mortgagee  gave  the  moi  , 
power  to  dispose  of  tbt)  mortgaged  property  for  his  own  ui  i 

QUIT  to  foreclose  a  chattel  mortgage.     The  opin; : 
|3    facts.     The  complainant  had  a  decree  below. 

J7.  H.  Oilfrey  and  Tilman  Fordy  for  appellants. 

Bonham  di  Ramsey y  for  respondent     Under  the  si  i 
had  been  no  filing  of  the  mortgage,  or  change  of  pofl  i 
chattels,  there  being  a  sufficient  consideration,  the  ^ 
mortgage  wonld  depend  entirely  npon  the  intent  wit]  i 
executed  ;  and  if  it  was  made  in  good  faith,  and  wi ; 
tent  to  defraud  creditors,  it  must  be  held  tobeval 
Floydy  4  Or.  101;  7  Bush,  29;  11  Mete.  333;  2  Gush. 
646 ;  34  Md.  455 ;  121  Mass.  408 ;  Peoph  y.  Bristol 
4St  Me.  139  ;  Hughes  y.  Goryy  20  Iowa,  399. 

In  this  case  it  is  admitted  that  the  mortgage  was 
the  day  of  its  execution,  and  filing  being  a  substitu ! 
and  a  continued  change  of  possession,  there  is  nG 
whatcYer  against  the  Yalidity  of  the  instrument.     Th<i 
is  that  it  is  not  fraudulent    6  Or.  362. 

Boise,  J.  So  far  as  the  oYcrruling  of  the  demumi 
plaint  is  concerned,  as  the  appellants  haYC  not  insie 
ground  of  error,  we  will  consider  it  as  waiYed  by  then 
gage  is  admitted  to  be  sufficient  in  form  and  properlj 
giYC  it  Yalidity,  unless  it  was  fraudulent  in  its  ince] 
dered  Yoid  by  the  subsequent  acts  of  the  parties  to  i 
mony  of  both  the  mortgagor  and  mortgagee  shows  tl 
gage  was  executed  to  secure  the  payment  of  a  note  f 
12,152,  which  note  was  made  in  lieu  of  a  former  no 
and  interest,  made  February  2,  1878.     The  conside 

•  See  CUiM  T.  Likbu  (4S  Wis.  Vm, »  Am.  Bep.  900. 
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$2,000  note  was  the  sum  of  $900,  loaued  at  that  date  by  Iri  Orton 
to  his  son,  M.  W.  Orton,  and  his  signing  as  surety  for  his  son  a  note 
to  Bied  and  Cox  for  $1,100.  If  this  testimony  of  the  Ortons  is  true, 
then  ve  think  there  was  a  valaable  consideration  for  the  note  and 
mortgage.  Their  testimony,  thongh  questioned  by  the  appellants, 
is  not  contradicted  in  this  regard.  But  conceding  that  the  mort- 
gage was  valid  in  its  inception,  the  other  question  and  the  main 
question  in  this  case  is,  did  the  subsequent  conduct  of  the  parties 
to  this  mortgage  render  it  void  as  to  the  attaching  creditors,  L. 
Goldsmith  &  Go.  ? 

The  evidence  proves  that  after  the  execution  of  the  first  mort- 
gage, Iri  Orton  permitted  his  son,  M.  W.  Orton,  the  mortgagor,  to 
continue  to  sell  the  mortgaged  goods,  which  was  a  stock  of  mer- 
chandise, and  apply  the  proceeds  to  his  own  use.  And  it  seems 
from  the  evidence  that  it  was  the  intention  of  said  Iri,  at  the  time 
he  took  this  mortgage,  to  permit  his  son  to  use  the  goods  in  the 
same  manner  as  he  had  used  them  before  the  mortgage  was  given, 
and  that  this  same  understanding  continued  after  the  second  mort- 
gage (the  one  sued  on)  was  given,  and  up  to  the  time  that  the 
goods  were  attached  by  L.  Goldsmith  &  Go.  The  respondent 
testifies  that  he  knew  the  store  was  kept  open  and  the  goods  were 
being  sold  by  his  son  the  same  as  before  the  mortgage  was  given, 
and  when  being  examined  as  a  witness  he  was  asked  this  question: 
*'  It  was  your  calcuhition  that  he  (M.  W.  Orton)  should  just  go 
along,  and  if  every  tiling  went  smooth,  that  he  should  sell  goods 
and  get  other  goods,  and  go  ahead  ?  "  To  which  he  answered : 
**  Yes,  sir;  that  was  the  idea."  And  again  he  was  asked  :  **  And  you 
expected  him  to  do  that,  didn't  you  ?"  Answer:  "  I  didn't  know 
when  I  might  close  him  right  out ;  I  didn't  know  when.  If  he 
could  have  done  well,  I  should  not  have  closed  him  out."  He  was 
then  asked  what  he  meant  by  doing  well;  to  which  he  answered  : 
'^  If  he  could  have  sold  a  good  deal  of  goods  and  got  money  to  keep 
him  from  going  under."  It  is  true  that  the  respondent  claims 
that  his  son  was  not  to  so  far  diminish  the  stock  of  goods  as  to 
render  it  insufficient  to  the  ample  security  of  the  note.  But  there 
was  an  unlimited  right  to  dispose  of  the  goods,  and  if  the  entire 
stock  had  been  sold  by  M.  W.  Orton,  prior  to  the  commencement 
of  this  suit,  the  respondent  could  not,  under  the  state  of  facts 
developed  in  this  case,  have  maintained  replevin  or  trover  against 
the  purchasers  for  the  goods  so  sold.  That  is^  no  lien  attached  to  the 
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goods  that  conid  have  been  enforced  against  the  pi  ' 
in  good  faith.    Where  there  is  no  lien  there  is  no  i 
the  lien  which  attaches  to  the  property  mortga  • 
essence  of  the  mortgage.     We  think  that  where  it  £  i 
the  face  of  the  mortgage  or  by  parol  evidence  tha 
of  personal  property  has  given  to  the  mortgage  ' 
power  to  dispose  of  the  property  mortgaged,  for 
mortgagor,  the  mortgage  is  void  as  to  purchaser! 
creditors  of  the  mortgagor. 

It  was  claimed  by  the  respondent's  counsel  in 
that  this  mortgage  is  aided  by  the  statute  of  thii 
262,  which  provides  that  every  sale  of  personal  pro  i 
immediate  delivery  to  the  purchaser,  and  every  ass  \ 
property  by  way  of  mortga^  or  security,  or  upoi 
whatever,  unless  the  same  be  accompanied  by  an  im  i 
and  be  followed  by  an  actual  and  continued  chang  ! 
creates  a  presumption  of  fraud  as  against  the  credit  i 
or  assignee,  during  his  possession,  disputable  onl ' 
appear  on   the  part  of  the  person   claiming  unc  ; 
assignment,  that  the  same  was  made  in  good  faitl 
consideration,  and  without  intent  to  defraud  credito  ' 
sumption  herein  specified  does  not  exist  in  the  cas 
duly  filed  or  recorded  as  provided  by  law. 

This  statute  does  not  in  any  way  reach  or  provi : 
before  the  court  This  mortgage  is  regular  in  ft 
corded.  The  presumption  raised  by  the  statute 
rebutted  is  as  to  mortgages  that  have  not  been  rec< 
statute  is  silent  as  to  the  effect  of  a  provision  in  i\ 
an  agreement  between  the  mortgagor  and  mortgagee 
gagor  may  sell  the  mortgaged  property ;  and  when  t 
to  appear,  as  in  this  case,  then  it  becomes  the  que 
the  court  to  determine  what  shall  be  the  legal  eff< 
agreement  as  afiFecting  the  creditors  of  the  mortgage 

This  question  has  been  the  subject  of  much  dis 
courts,  and  there  is  some  apparent  diversity  in  the  ai 
think  the  weight  of  authority  as  well  as  reason 
the  rule  before  indicated,  that  where  there  is 
power  given  to  the  mortgagor  by  the  mortgagee  to 
gaged  property  which  still  remains  in  his  possession 
gage  is  void  as  against  the  attaching  creditors  of   i 


In  this  cam  it  vae  the  miuiifest  intentioa  of  Iri  OrtoQ  to  have  M. 
W.  Orton  ODOtinue  the  buBiaeSB  in  his  store,  and  sell  the  goods  in 
the  same  manner  as  before  the  mortgage  was  given.  This  power  to 
sell  and  continue  the  bueiness  as  before  enabled  M.  W.  Ortou  to 
appear  as  the  nnembarrasBed  owner  of  the  goods,  and  enabled  him 
to  obtain  oredit  which  would  have  been  denied  him  had  the  right 
to  sell  the  goods  been  denied.  As  the  power  to  sell  was  unlimited, 
there  was  no  security  retained  iu  the  goods  to  Iri  Orton;  for  he 
abandoned  his  lien  by  his  mortgage  when  ho  granted  the  power  to 
his  son  to  do  with  the  goods  the  same  as  he  had  been  doing.  Such 
an  agreement  was  utterly  inconsistent  with  his  claim  under  the 
mortgage,  and  annulled  its  proTisions.  The  views  we  hare  taken 
harmonize  with  the  English  common-law  doctrine,  and  the  rule  as 
established  in  the  Federal  courts,  and  many  of  the  State  oonrts. 
1  Smith's  Lead.  Gas.  53  (7tb  Am.  ed.);  22  Wall  613;  16  Ohio,  547. 
We  think  the  decree  of  the  Circuit  Court  should  be  reversed,  and 
the  respondent's  bill  dismissed. 
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8Mp$  and  Mpping — F^dderal  navtffoHan  law$^ '  i 

A  ittamer  is  not  boand  to  change  her  eoane  for  ft  row-boa  , 
BftTigalioii  lawi^aad  in  ove  of  eoUtolon  it  is  error  to  cfaa  i 
oommitting  the  injarj  is  only  excused  by  soch  ineTitabh 
foresight  under  the  dreumstanees  could  not  hsTe  prevei  ; 

ACTION  of  damages  for  injury  by  collision  b<  I 
and  a  row-boat     The  opinion  states  the  case 
had  a  verdict 

TTiamas  Hart,  Jr^  for  plaintiif  in  error. 

James  D,  Lee  and  Pierce  Archer,  Jr.,  for  def 
Steamboats  having  means  to  avoid  injnry  which  o  ; 
possess^  the  law  exacts  of  thesi  exertions  propo  ; 
powers.    Holmes  v.  Watson,  6  Gas.  457 ;  Tug  Sa  ; 
Beg.  337. 

Vol.  XXXIII  — 91 


WooDWABD,  J.  A  collision  occurred  on  the  afternoon  of  the 
8d  of  July,  187C,  between  the  ateam  collier  "  Leopard,"  beloDg- 
ing  to  the  defendants  below,  and  a  row-boat  in  which  there  were 
four  young  men,  of  whom  Frank  Adams,  the  son  of  the  plaintiff 
below,  was  one.  The  steamer  was  going  down  the  Delaware  river, 
on  an  ebb  tide,  at  a  rate  of  speed  variously  stated  as  from  eight  to 
twelve  miles  an  hour.  The  boat  was  near  the  miiMte  oT  the 
river,  between  the  city  of  Philadelphia  and  the  New  Jersey  shore, 
when  the  steamer  approached  it.  Two  of  the  men  in  it,  one 
after  the  other,  went  into  the  water  to  swim,  John  Trapp  was 
Bwimming  when  the  steamer  was  first  seen.  From  this  point  the 
tostimony  was  conflicting.  That  of  the  plaintiff  was  to  the  effect 
that  when  the  steamer  waa  within  fifty  or  siity  yards  of  tlie  boat 
the  men  in  it  tried  to  get  away,  but  could  not  do  so  on  account  of 
the  tide.  That  of  the  defendants  tended  to  show  that  no  effort 
at  all  was  made  to  move  from  the  channel  in  which  the  steamer 
was  coming  down.  It  would  seem  that  the  boat  was  managed  with 
difiSculty,  and  that  there  was  a  deficiency  of  oars.  As  the  steamer 
reached  or  was  about  to  reach  them,  the  men  jumped  into  the  water^ 
and  Adams  and  Casper  Werner  were  drowned.  There  was  testi- 
mony that  the  boat  was  abandoned  at  the  instant  of  the  col'.isioa, 
and  there  was  testimony  that  it  was  abandoned  when  the  steamer 
was  ten  or  fifteen  feet  distant.  This  suit  was  brought  by  the  plaint- 
iff to  recover  damages  tor  the  injury  cansed  her  by  the  death  of 
her  son.  The  exingencics  of  this  judgment  do  not  require  that  the 
facts  developed  should  be  analyzed,  or  even  detailed.  The  discus- 
sion will  bo  confined  to  what  appear  to  be  the  vital  legal  points 
raised  on  the  trial  and  argued  here. 

In  the  second  point  of  the  counsel  for  the  defendunts,  the  conrt 
were  asked  to  chaise :  "  If  the  jury  believe  that  when  the  boat  in 
which  the  men  were  was  first  seen  to  be  in  the  steamer's  way,  the 
captain  of  the  steamer  whistled  and  changed  his  helm,  and  succes- 
sively stopped  and  reversed  his  engine,  this  was  all  he  was  bound  to 
do,  orcoald  do,  to  avoid  collision,  and  although  the  steamer,  whether 
from  her  momentum  or  from  the  tide,  may  not  have  been  able  to 
stop  still  before  reaching  the  boat,  the  defendants'  servants  were 
not  for  that  reason  negligent,  and  the  verdict  should  be  for  the  de- 
fendants." The  point  was  peremptorily  refused.  It  was  defective, 
perhaps,  in  the  absence  of  a  single  qualification.  Tha  pUintiff  had 
^alleged  in  part  of  her  case  that  the  captain  had  not  kept  an  ade- 
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quate  lookout.  In  connection  with  the  answer  to 
necessary  to  examine  the  grounds  of  other  errors  i 
defendants.  The  jary  were  instrncted  in  the  answc 
IfTs  tenth  point,  that  **  if  the  steam  yessel  had  a 
and  a  man  at  the  wheel,  they  were  bound  to  haye  i 
boat  in  their  path,  and  if  they  did  see  it  and  con 
course  without  changing  or  stopping  the  vessel,  it 
negligence  on  their  part»''  subject  to  the  qualification 
in  the  language  of  the  court,  should  *'  find  the  U 
contributed  to  the  accident^' 

In  answering  the  plaintiffs  twelfth  point  the  cc 
'Mf  the  steamer  did  see,  or  ought  to  have  seen  the 
time  to  avoid  the  collision,  and  did  not  avoid  it,  she 
negligence,  and  the  verdict  should  be  for  the  plainti 
teenth  point,  that  '*  if  the  steam  vessel  did  see,  or  coi 
lookout  have  seen  the  row-boat  a  square  o£F,  and  if  ths 
sufficient  to  allow  her  to  change  her  course,  or  stop 
collision,  she  was  bound  to  do  so,  and  failing  to 
guilty  of  negligence ; ''  and  the  fourteenth  point,  tli 
to  stop  the  steamer,  if  not  made  soon  enough  to  b 
she  saw  or  ought  to  have  seen  the  row-boat,  will  nc 
negligence,"  were  also  affirmed.  The  errors  in  whicl 
are  specified  present  the  most  prominent  question  to 
The  fifteenth  assignment  alleges  error  in  the  refusal 
affirm  the  sixth  point  of  the  defendants,  **  that  it  \ 
those  in  charge  of  the  row-boat  to  keep  out  of  the  c 
and  as  the  evidence  showed  ''they  did  not  do  so,  the 
not  recover."  The  point  assumed  the  ability  of  tl 
boat  to  move.  The  plaintifF  alleged  that  the  men  ik 
get  out  of  the  channel ;  that  the  captain  of  the  st 
have  regarded  this  inability  ;  and  that  it  was  for  i 
whether  the  boat  could  have  been  moved  or  not 

Were  the  men  in  the  boat  within  the  protection  of 
and  Sailing  Bules  "  embodied  in  the  navigation  lawf 
States  ?  That  as  between  a  steamer  and  a  sailing  ves 
shall  give  way  and  the  sailing  vessel  shall  keep  its  c 
as  between  sailing  vessels,  one  that  is  going  free  sh 
one  that  is  close-hauled,  are  regulations  correspon 
settled  regulations  for  the  use  of  public  highwaj 
But  does  a  steamer  owe  any  such  duty  to  a  row-boa 


eqnipped  mhA  manned,  such  a  boat  is  moved  with  greato-  facilitj 
uid  is  more  witbiu  the  oontrol  of  the  crevthan  the  steamer  itseli 
The  collier  of  the  defendants  was  in  the  channel  of  Iho  Ddavare 
tor  the  purposes  and  in  the  ^OMcntion  of  a  lavfii)  baeinoeB,  and 
had  the  right,  in  absence  of  conditions  creating  dnties  to  others,  to 
maintain  its  course.  Ordinarily,  the  crew  of  a  row-boat  can  re- 
noTe  it  from  the  track  of  danger  bj  a  movement  or  two  of  its  oars, 
and  in  scarcely  an  appreciable  interval  of  time.  The  captun  of  a 
steamer  passing  down  the  chaDnel  would  hare  the  right  to  assume 
that  the  boat  wonld  be  eqnipped  in  the  nsual  way,  and  that  the 
ordinary  prcoantions  wonld  be  taken  and  the  ordinary  movements 
made.  A  crippled  condition  of  the  boat,  inadequate  appliances, 
(HT  the  inability  of  the  crew  to  escape  collision,  shown  to  have  been 
known  or  apparent  to  the  captain,  would  change  liis  relations  and 
recponsibilitiea  at  once.  Bnt  is  it  possible  that  the  bam  fact  that 
the  boat  was  in  the  channel  required  that  the  ooarse  of  the  steamer 
sbonld  be  altered  or  its  speed  checked  before  it  became  muiifeet 
that  the  danger  of  collision  was  impending  T  Principles  hare 
long  been  settled  which  are  inconsistent  with  those  nnder  which 
this  canae  was  tried.  It  was  declared  in  Cbbb  v.  Bennett,  35  P.  F. 
Smith,  3%fl,  that  a  vessel  may  hold  her  coarse  in  a  navigable  stream 
without  regard  to  a  fisherman's  net,  if  the  master  acts  without 
wantonness  or  malice  ;  and  that  while  the  right  of  fishery  is 
acknowledged,  it  is  sabordinAte  to  the  right  of  navigation.  In 
BeatA  v.  Parmeler,ll  Harris,  196,  damages  were  claimed  for  injury 
to  the  leg  of  a  horse  produced  by  collision  with  a  bnggy  which,  in 
passing  the  horse,  kept  its  course  in  the  beaten  track  of  the  high- 
way. It  was  said  in  the  opinion  here  that  "  where  a  road  is  nar- 
row, and  there  is  difficulty  in  passing,  if  a  horseman  can  tnm  ont 
without  danger  to  himself  or  beast,  and  the  buggy  bannot  be  turned 
without  incurring  danger,  it  is  the  duty  of  the  former  to  give  way." 
And  in  Grier  v.  Sampson,  3  Casey,  183,  it  was  held  that  while  it  is 
the  general  custom  in  this  country  for  persons  meeting  on  a  high- 
way to  pass  to  the  right,  yet  when  a  horseman  or  the  driver  of  a 
light  carriuge  meets  a  heavily  luden  team  it  is  his  duty  to  give  way 
and  leave  the  choice  of  the  road  to  the  more  unwieldy  vehicle. 
The  cases  of  the  Scotia,  14  Wall.  170,  and  of  the  Free  SlaU,  1 
Otto,  200,  decided  that  it  is  the  duty  of  a  steamer  to  keep  out  of 
the  way  of  a  sailing  vessel;  that  this  dnty  implies  a  correlative 
obligation  on  the  part  of  the  sailing  vessel  to  keep  her  conrse,  and 
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to  do  nothing  to  mislead  ;  that  the  steamer  is  req 
precautions  when  there  is  no  apparent  danger ;  a 
steam  vessel  is  approaching  another  vessel,  and  if 
might  be  produced  by  a  departure  of  the  latter  f 
navigation,  the  former  vessel  is  not  bound  to  slacki 
to  stop  and  reverse.    Up  to  the  moment  when  th< 
**  Leopard  "  had  reasonable  ground  to  apprehend  a 
not  bound  to  change  his  course  or  to  take  other  pr  : 
tect  the  boat  from  a  danger  which  it  must  have 
practicable  for  the  crew  to  avert 

In  the  fourth  assignment  of  error  complaint  is  m»  i 
ance  of  the  plaintiff's  sixth  point,  '^  that  the  acci 
excuse  the  party  who  committed  the  injury  must  be  i 
accident^  as  human  foresight,  under  the  circnmsU  i 
have  prevented.''    Just  how  deeply  into  the  minds  i 
an  instruction  might  have  struck  can  only  be  conjc  : 
an  unfortunate  use  of  terms,  although  their  mislea 
may  have  been  modified  by  the  qualifying  phrase  * 
cnmstances."    The  jury  would  have  been  warrant 
a  verdict  for  the  defendants,  if  they  had  found  that  I 
had  occurred  notwithstanding  the  careful,  pruden  ; 
use  of  all  needed  appliances  by  competent,  earnest  ai 
cers.    To  hold  one  whose  act  has  injured  another 
when  the  ''accident"  was  one  which  the  keenest  hun 
could  not  anticipate,  would  be  to  carry  the  law  of 
beyond  the  rule  which  demands  due  skill,  prudence 
gence  proportioned  to  the  requirements  of  a  particu 
In  Beach  v.  PartneteVy  supra,  the  president  of  the 
had  charged  that  the  defendant  was  not  liable  ''  if  tl 
entirely  accidental,"  and  if  the  injury  was  'Uhe  res 
dent."     It  was  said  here,  in  affirming  the  judgment, 
''must  have  meant  ineviidble  accident,  such  as  no  hi 
could  avert"    Applied  as  the  words  were  in  that 
circumstances,  they. could  perhaps  neither  help  not 
believed  that  as  a  formula  for  the  instruction  of  a 
tion  would  prove  to  be  always  unsafe. 

In  the  plaintiff's  twentieth  point,  the  measure  o 
defined  with  accuracy,  and  the  point  was  affirme 
general  charge,  the  subject  was  referred  to  the  jury: 
possible  way.    The  court  said :    **  It  would  be  impoe 


Tule  or  standard  by  which  damagee  of  thia  kind  could  be  eatitnated. 
"3%ey  depend  upon  conditions  of  life        *        *        *        of  which 
the   jurj  will   know   about   as   perfectly,        •        •        *        no 
-doubt  as  any  lawgiver,  or  any  one  whose  duty  it  is  to  instruct  the 
jury  OD  the  purpoaos  of  the  law.     Whatever  it  may  be,  it  should  be 
.  governed  by  a  disposition        •        •        *        to  arrive,  if  possi- 
3)Ie,  at  a  fair  compensation,  and  to  do  right  between  theae  parties, 
jnst  as  each  of  ns  would  expect  under  like  circn instances,  if  our 
K^taoae  should  be  viewed  and  judged  by  a  jury."    This  could  only 
-Btave  been  received  as  an  intimation  that  the  damages  were  to  be 
-  -:a88eeaed  without  the  application  of  any  rule  of  law  whatever.     la 
the  Pennsylvania  Railroad  Co.  v.  Ogier,  II  Casey,  60,  the  question 
•  nf  damages  was  submitted  to  the  "  fair  and  reasonable  diacretion  " 
«  of  the  jury,  "based  upon  the  law  and  the  evidence."    latitude  at 
lleast  as  great,  was  given  here,   as  was  given  either  in  Railroad  Co. 
-».  Kelly,  7  Casey,  372,  or   in    Railroad  v.  Books,  7  P.  F.  Smith, 
338,   in  both  of   which    cases    tho   judgments  were  reversed  for 
«rrors  in  unguarded  instrnctiona  relating  to  assessments  of  damages. 
'Without  detailed  reference  to  Ibe  fifteen  assignments  of  error, 
Tvhat  has  been  said   covers  the  essential  points  of  controversy  id 
thia  cause,  which  are  believed  to  have  been  improvidently  deter- 
mined. 
■Judgment  reversed,  and  venire  facias  de  novo  awarded. 

Judgment  reveriad. 


Philadelphia  and  Beadiho  Railuoau  Go.  v.  Ebvin. 


Jfegligenee  —  ordiTUxnet  —  endenee. 

Amniiidpal  ordtiuuic«  required  ownero  of  vrh&rres  to  m^atalD  c&p-logs.  Owing 
to  the  absence  of  k  cap  lug  no  the  defendant's  wharf  tb«  pUintiff,  acqadnted 
-with  th«  pre  mines,  sustained  injarr.  Bvidenco  was  oSered  b]*  the  defend- 
ant to  show  tli&l  cap-logs  would  have  interfered  with  the  loading  of  vessell 
In  tho  course  of  tiieir  business.  This  was  rejected.  Held  error.  Also  Arirf, 
.that  DO  liability  was  raised  bj  the  mere  non-compliance  with  the  ordinance. 

ACTION  of  negligence.     The  plaintiff,  driving  a  coal  cart  in 
the  pursuit  of  his  business  of  selling  the  defendants'  coal. 
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drove  on  their  wharf,  and  his  horse  backing, 
plained  cause,  it  fell  into  the  water,  owing  to  the 
log,  and  was  drowned.  The  narr.  contained  tb 
first  alleged  the  erection  and  subsequent  remo^ 
without  notice  to  tbe  plaintiff;  the  second  allege 
defendant  under  an  ordinance  to  maintain  a  c 
.alleged  neglect  to  maintain  the  wharf  safe  and  i 
Plea,  not  guilty.    The  plaintiff  had  a  verdict. 

Tbe  second  assignment  of  error  was  the  admisfi 
an  ordinance  of  councils  of  the  city  of  Philadel; 
1857,  which  made  the  following  provisions  :  '^  Tha 
duty  of  every  owner,  or  agent  of  sncb  owner,  of  ai 
riyer  Delaware  or  the  riyer  Schuylkill,  within  the 
phia,  to  place,  or  cause  to  be  placed,  on  every  sic 
which  shall  be  next  the  river  or  dock,  a  cap-log,  v 
least  eight  inches  in  height  from  the  leyel  of  sucl 
loped  or  pierced  on  the  lower  side  thereof  so  as  to 
to  run  off  from  the  wharf. 

'^  That  if  any  owner  or  agent  shall  refuse  or  ne 
log  as  aforesaid,    *    *    *    after  notice  to  such  o 
or  they  shall  forfeit  or  pi\y  the  sum  of  $50,  to  be 
of  like  amount  are  by  law  recoverable." 

The  third  assignment  was  the  refusal  of  the  a  • 
defendants  to  prove  the  nature  of  the  business  ca 
pier,  and  that  placing  cap-logs  thereon  would  m  \ 
with  the  loading  of  yessels. 

The  court  charged,  '^It  is  a  question  for  you,  i 
cumstances,  whether  the  plaintiff  in  any  manner  : 
own  negligence  to  this  accident     It  is  for  you  ali  i 
the  place  where  he  took  the  horse  was  dangeroui , 
negligence  to  take  it  there. 


» 


Thomas  Hart,  Jr,,  for  plaintiff  in  error. 

Henry  Reed  and  William  W.  Wilthanh^  for  A 
Where  a  statute  gives  a  right  not  theretofore  exi 
case  in  all  the  authorities  cited  by  plaintiff  in  e 
given  by  the  statute  is  exclusiye ;  but  where  a  sti 
prohibits  that  which  the  common  law  had  alrea 
prohibited,  the  statutory  remedy  is  an  additional 


Sibbard,  20  Johns.  292  ;  11  Am.  Dec.  284 ;  Lane  v.  SaUer,  51  N.  Y. 
7 ;  Rickardton  t.  McDougaU,  11  Wend.  47 ;  Porter  t.  Mount,  41 
Barb.  664 ;  Dygert  v.  &Am£j;,  23  Wead.  451.  See  Waihingtan  Road 
y.  SiaU,  19  Md.  287 ;  Lflchfield  v.  Simpton,  8  Q.  B.  74 ;  OoUinton 
T.  Newcasile  Railway  Co.,  1  C.  &  K.  646. 

The  defeadaat  was  gnilt;  of  Degligence  in  not  iuTing  cap-li^ 
on  it«  vbiaL  Brown  v.  Lynn,  7  Case;,  610;  Swords  r.  Edgar,  69 
N.  Y.  81 ;  8.  c,  17  Am.  Bep.  296 ;  Holmes  y.  N.  E.  Railway  Co.,  L. 
B,  4  Eich,  267  ;  W/iits  v.  France,  L.  R.,  2  0.  P.  Div.  310;  7b6i« 
T.  Portland  Railroad  Co.,  59  He.  183;  s.  o.,  8  Am.  Bep.  415;  Freer 
T.  Cameron,  4  BIcfa.  229 ;  WendeU  t.  Baxter,  12  Gray,  496;  CarUton 
T.  JVuMWiui  On,  99  Uass.  216. 

OoKDOH,  J.  In  tfae  determiostloa  of  this  case  it  ia  of  no  Iciud 
of  oonsequence  whether  the  vharf  of  the  defendant  below  was  a 
public  or  private  one,  Binoo  the  plaintiff  was  there  not  as  a  tres- 
passer nor  bj  mere  license,  bnt  upon  not  onlf  hie  own  bueiaese  bat 
also  that  of  the  companj.  It  was  engaged  in  the  transportation 
and  sale  of  coal,  and  he  was  engaged  in  deliTering  it  to  Uie  com- 
pany's cnstomers,  bo  that  whilst  he  was  not  employed  directly  by 
the  defendant,  yet,  it  profited  by  his  employment.  The  compuiy 
then  in  this  manner  inviting  and  making  it  neoessaiy  for  carters  to 
ooroe  npoa  its  premises,  was  bound  to  provide  ways  for  horses  and 
vehicles  which  were  reasonably  safe.  It  was  however  not  bound  to 
do  more  than  this;  if  snch  ways  were  reasonably  safe ;  if  an  ordi- 
narily prudent  man  could  drive  along  them  withont  danger,  the  oh- 
ligation  of  the  defendant  was  fnlly  discharged;  it  was  not  liable 
for  extraordinary  accidents,  neither  was  it  liable  for  resalt^  arising 
from  a  want  of  judgment  or  prudence  on  the  part  of  the  plaintiK 
Was  the  place  where  the  plaintiff's  carts  stood  unsafe  ?  Then  the 
question  at  once  arises,  why  did  be  stand  them  there  ?  He  him- 
self says  he  stopped  where  he  did,  in  order  to  ascertain  whether 
the  coal  he  wanted  was  or  was  not  on  pier  No.  11.  For  a  purpose 
of  this  kind,  it  is  clear  if  there  was  a  safer  place  in  the  yard  he 
might  have  taken  it ;  nay,  for  that  matter,  he  need  not  have  en- 
tered the  yard  at  all  until  he  had  discovered  just  where  his  coal  was. 
If  there  was  a  safer  place,  which  was  reasonably  convenient,  where 
he  might  have  stationed  his  horses  and  carts,  he  onght  to  have  se- 
lected such  place  ;  for  he  cannot  call  upon  the  compauj  to  protect 
him  from  accidents,  from  which  he  might  have  protected  hinuelf 
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by  a  proper  exercise  of  his  owu  judgment.  He  kn 
were  unprotected  by  cap-logs ;  he  knew  the  nature 
tainly  the  nature  of  his  own  horses,  quite  as  well  oi 
company,  and  if  under  such  circumstances  he  wa 
select  a  place  safe  beyond  peradventure  for  his  own  j 
was  the  company  bound  to  cap  their  wharves  in  an 
mnlishness  of  bis  horses  or  of  his  own  want  of  jud 

Substantially,  the  charge  of  the  learned  judge  < 
Pleas  on  this  part  of  the  case  was  correct  But  ae 
iion  of  this  question  of  negligence  must  depend  L 
cumstances,  we  think  the  eridenoe  offered  to  prove 
character  of  the  company's  business  ought  to  hav< 
If  cap-logs  would  have  been  an  obstruction  to  ti 
would  show,  at  leasts  that  they  had  not  been  omi 
carelessness  or  from  a  niggardly  spirit  of  econoi 
defendant  would  have  a  better  standing  with  the  ji 
tion  of  damages.  On  the  other  hand,  it  was  pro; 
persons  acquainted  with  the  place,  that  it  was  dan( 
was  obviously  dangerous,  an  inference  of  the  compi  i 
of  that  fact  must  be  presumed. 

We  turn  now  to  the  second  specification  of  en 
induced  to  consider  it  more  because  of  our  desire  to 
from  doubt  upon  the  retrial  than  because  of  any  em  • 
That  assignment  embraces  the  defendant's  object  i 
duction  in  evidence  of  the  city  ordinance  requirin  i 
wharves  on  the  Schuylkill  and  Delaware  rivers  to  p  i 
cap-logs  upon  them  of  a  height  not  less  than  eigl 
plaintiff,  in  one  of  the  counts  of  his  narr.,  declare< 
nance  as  raising  a  duty  which  the  defendant  was  b 
and  laid  the  damages  resulting  from  the  loss  of  hi 
as  a  consequence  of  the  neglect  of  such  duty.     T  : 
not  have  stood  the  test  of  a  demurrer;  or  had  the  (  : 
to  charge  that  upon  this  count  the  plaintiff  could 
also  that  upon  the  remaining  counts  the  ordinan  i 
regarded  as  evidence,  it  would  have  been  bound  so 

For  let  us  suppose  that  these  wharves  were  so  c*  i 
extra  the  ordinance,  no  charge  of  negligence  could  i 
no  common-law  action  would  lie,  would  disobedie  i 
lation  of  itself  subject  the  company  to  such  chi  ' 
This  question  would  seem  almost  to  answer  its 
Vol.  XXXIII— 92 
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affirmed^  then  may  civil  duties  and  civil  remedies  be  given  or  takea 
away  by  ordinances,  a  power  as  yet  quite  beyond  the  reach  of 
municipal  legislation. 

The  National  or  State  legislature  may  do  this,  for  it  is  the 
supreme  power,  and  as  such  can  make  that  immoral  which  was 
before  indifferent,  and  that  neglect  which  was  before  prudence,  but 
the  city  of  Philadelphia  has  no  such  power.  Its  ordinances  are  but 
police  regulations,  enforceable  by  penalties,  recoverable  by  actions 
of  debt  or  otherwise,  as  may  be  prescribed,  but  if  not  so  enforced 
they  come  to  nothing.  An  ordinance  may  forbid  the  maintenance 
by  my  neighbor  of  a  cess-pool  upon- his  premises,  and  it  may,  by 
penalty,  compel  him  to  abate  it,  but  whether  it  does  so  or  not,  I 
may,  if  I  am  damaged  thereby,  have  my  common-law  action  against 
him,  but  if  I  am  not  damaged  I  am  without  remedy;  in  this  the 
ordinance  neither  helps  nor  hinders.  This  matter  is  well  stated  by 
Spbkoeb,  J.,  in  the  case  of  Vandyke  y.  Cfity  of  Oinclnnaii,  Dis.  532, 
thus:  ''I  conclude,  then,  that  the  ordinance  imposed  upon  Harri- 
son a  public  duty  alone,  which  can  only  be  enforced  by  the  penalty 
prescribed,  and  non-performance  of  which  does  not  subject  him  to 
a  civil  action  at  the  suit  of  a  person  injured.'^  In  arriving  at  this 
conclusion  the  learned  justice  uses  the  argument  I  have  thought 
proper  to  adopt;  that  is,  an  ordinance  cannot  create  a  civil  duty 
enforceable  at  common  law.  For  if  a  city  council  has  power  so  to 
do  —  if  it  has  the  power  to  create  such  obligation  it  must  also  have 
the  power  to  restrict  it,  in  other  words,  to  prescribe  the  sole  con- 
sequences arising  therefrom,  but  it  will,  we  apprehend,  be  conceded 
that  a  power  like  the  one  here  indicated  is  wholly  beyond  the 
province  of  such  a  body. 

There  are  indeed  cases  where  such  ordinances  have  been  received 
in  evidence  in  common-law  actions  for  negligence,  but  they  are 
generally  such  as  enter  into  the  case  itself  or  enforce  a  common- 
law  duty.  Such  are  ordinances  regulating  the  speed  of  railroad 
trains  when  passing  through  towns  or  cities.  Here  the  ordinance 
may,  and  usually  does,  enter  into  the  question  of  negligence,  for  the 
rate  of  speed  to  be  anticipated  has  much  to  do  with  the  care  to  be 
exercised  by  those  crossing  the  tracks.  So,  on  the  other  hand, 
those  in  charge  of  trains  are  not  only  subject  to  the  common-law 
duty  of  passing  through  towns  slowly  and  cautiously,  but  they  must 
know  that  persons  depending  upon  the  observance  of  the  mnnici* 
pal  regulations  will  not  take  all  that  care  which  would  be  required 
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in  the  open  country.  The  case  in  hand^  however^ 
dnties.  Whether  the  defendant  should  or  should  n 
logs  upon  its  wharves  was  a  matter  which  addressed 
ment  of  those  having  its  affairs  in  hand.  The  omis 
did  not  per  se  involve  the  company  in  any  responsi 
penalty  of  the  ordinance.  Neither  could  the  plaii 
any  dependence  upon  the  observance  of  such  ordina 
that  if  it  applied  at  all  to  the  defendant's  wharves 
observed;  he  knew  that  he  must  depend  for  the  pi 
property  upon  bis  own  care  and  skill,  and  these  fai 
his  common-law  remedy  for  compensation. 

Under  the  pleadings,  however,  the  ordinance  i 
mitted,  for  the  plaintiff  having  declared  upon  it,  ai 
having  permitted  the  case  to  go  to  trial  without 
other  traverse  than  that  involved  in  the  plea  of  n( 
plaintiff,  had  a  right  to  introduce  this  evidence 
the  judgment  of  the  court  thereon.  It  follows  tha 
reversed  only  for  the  error,  already  adverted  to, 
mitted  in  overruling  the  defendant's  offer  of  evidc 
in  the  third  specification. 

Judgmefii  reversed  afid  a  new  \ 


Audenreid's  Appeal. 

(WPdnn.  8t.  114.) 

Praud  —  congtruetive  — physician  and  pati 

A.  WM  Beventy  yeain  old,  very  wealtliy,  infirm  and  confinei 
of  Bound  mind  and  j  adg^ent.  F.  was  his  physician  and 
A.  executed  a  contract  witli  F.,  by  which,  in  oonsideratio 
F.'s  services  in  securing  certain  stock  for  A.,  A.  agreed  t 
interest  in  the  stock  to  F.  F.  received  thereby  about  $50,0 
his  executors  brought  suit  to  set  aside  the  transaction,  j 
liberty  to  show  that  tlie  transaction  was  a  gift ;  that  a  pi 
hibited  from  receiving  a  gift  from  his  patient  by  reason  of 
and  that  the  burden  of  proof  of  fairness  is  not  on  the  def 
p.  736.) 


B 


ILL  in  equity  by  the  executors  ef  Andenreid 
and  Dr.  Forbes^  charging  a  conspiracy  to  dcf  r 


and  to  set  aside,  certaio  contracts.  The  court  below  said  in  its 
opinion : 

"  The  conspiracy  is  alleged  to  consist  of  a  combination  or  agree- 
ment on  the  part  of  Walker  and  Forbes  to  induce  Andenreid  to 
subscribe  for  $250,000  of  the  capital  stock  of  a  company,  oi^aa- 
ised  vith  a  capital  of  tlO,000,OUO,  for  the  coDstraction  of  a  rulway 
from  the  Mississippi  to  the  Pacific  ocean.  This  conspiracy  is 
charged  to  have  been  founded  in  fraud,  and  to  have  been  carried 
into  effect  by  misrepresentation  of  material  Etatemnnts  made  to 
Audenreid,  and  by  concealing  from  him  material  facts  which  in 
good  faith  they  ought  to  have  disclosed.  Forbes  was  the  medical 
attendant  (tf  Andenreid,  and  Walker  was  at  the  time  rice-president 
of  the  Shenandoah  Valley  railroad. 

"Mr.  Aadenieid  was  abont  seventy  years  old,  quite  infirm  in 
health,  and  during  the  greater  part  of  the  ume  confined  to  his 
bouse.  It  is  further  asserted  by  plaintiffs,  that  taking  advantage 
of  his  condition,  defendants,  under  false  pretenses,  sought  to  obtaia 
from  bim  Urge  interests  in  the  property  thus  acquired.  That 
Forbes  iutrodnoed  Walker  to  Andenreid,  and  that  they  iodnced 
him  to  believe  that  Watker  was  the  owner  of  one  of  the  sharea, 
and  that  no  other  share  conid  be  got  at  all,  or  at  least,  not  on  aa 
favorable  terms  as  were  offered  by  Walker,  and  that  the  stock  would 
rise  rapidly  and  greatly  in  valnc. 

"Agreements  in  writing  were  executed  by  the  said  parties  to 
carry  these  several  schemes  into  effect,  and  Andenreid,  on  the  2d 
of  November,  1872,  mode  his  subscnption  for  hinuelf  and  Walker 
upon  the  books  of  the  company.  The  agreement  with  Walker  is 
dated  October  25,  1872,  whereby  he  transferred  to  Audenreid  four- 
fifths  of  one  undivided  fortieth  of  the  whole  capital  of  said  con- 
struction company,  which  he.  Walker,  'hath  heretofore  secured 
for  himself,  hie  heirs  and  assigns.' 

"The  agreement  between  Audenreid  and  Forbes  bears  date 
October  26,  1K73,  and  recites  that  for  the  coniiideration  that  Forbes 
had  secured  to  Andenreid  an  interest  in  the  capital  stock  of  the 
California  and  Texas  Pacific  Railway  Company,  under  the  contract 
between  Walker  and  Audenreid,  which  was  negotiated  and  secured 
through  the  agency  and  intervention  of  Forbes,  and  the  further 
consideration  of  (1,  Audenreid  agreed  to  transfer  to  Forbes  one- 
fourth  of  his  interest  in  the  stock  of  the  company,  and  to  deliver 
to  him  one-fourth  of  all  stock,  bonds,  property  and  funds  which  he 


MABCH  TEBM,  1879. 


Aadenreid'8  Appeal. 


should  receive  from  said  companyy  and  pay  for  calls  I 
on  his  entire  fonr-fif ths  interest. 

''  Andenreid  reoeiyed  from  the  construction  cot 
dred  and  sixty-two  land  grant  bonds  for  $1,00(1 
plaintiffs  state  that  Walker  demanded  and  reoeired    I 
on  the  17th  of  July,  1873,  and  that  on  the  same  daji 
thirty  of  said  bonds. 

^' The  relief  which  plaintiffs  ask  is,  tliat  the  co  i 
Walker  and  Forbes  and  Audenreid  shall  be  declare  I 
lent  on  the  part  of  Walker  and  Forbes,  and  that  tl  i 
tied  to  retain  or  to  receive  any  profits  under  the  sa  i 

**  The  defendants  have  made  separate  answers,  ii 
they  deny,  in  the  most  positive  terms,  the  charges  i 
fraudulent  combination.  These  denials  are  made  i 
ant  for  himself  individually,  and  for  his  co-defenda  i 
ticular,  where  confederation  and  agreement  is  charge  i 
and  cover  alike  the  assertions  of  misrepresentation  i 
ment  of  material  facts  touching  the  transaction. 

''  Several  of  the  English  authorities,  and  amonj 
of  Oiison  Y.  Buswlly  3  T.  &  0.  104,  were  cited  in 
claim  that  in  a  case  like  the  present  one,  the  bu 
thrown  upon  the  defendants.    OUson  v.  RussM  is  i  i 
like  the  one  now  before  us.    A  deed  of  gift  of  real 
aged  and  infirm  person  to  his  intimate  friend  and   ; 
ant  was  set  aside  for  fraud,  one  of  the  eircnmstan  i 
fraud  being  that  the  deed  stated,  contrary  to  the   : 
consideration.    It  was  admitted,  upon  the  hearing  o ! 
although  the  deed  recited  a  consideration  of  1,000/ 
paid  by  the  grantee  for  the  property,  but  that  the  g  i 
nished  IfiOOl  of  his  own  money  to  support  a  colorabk 
grantee.     In  that  case,  however,  the  fact  appeam 
had  been  under  insane  delusions;  this,  in  the  opinii 
chancellor,  shifted  the  burden  of  proof,  and  reqnii  i 
ant  to  establish  first,  that  when  Oibson  executed  tl 
of  sound  mind;  secondly,  that  he  was  at  that  tim ! 
transact  such  business ;  and  thirdly,  that  he  well 
whole  business,  and  needed  no  other  advice  respectii 
as  he  had. 

''The  vice-chancellor  found,  as  to  each  of  thest! 
the  defendant  had  not  established  them  by  his  proo  I 


reason,  and  upon  other  considerations  mentioned  in  bis  opinion,  he 
set  the  deed  aside. 

"This  case,  though  stroagly  analogous  to  the  present  one  in  several 
of  its  most  prominent  facts,  yet  differs  from  it  in  the  one  which  is 
most  essential,  and  upon  this  distinction  the  decision  of  the  Tice- 
chancellor  is  mainly  fonnded.  Although  it  was  shown  that  Hr. 
Audenreid  had  greatly  failed  in  bodily  health,  and  a  nnmber  ot 
witnesses  testified  that  his  mind  was  considerablj  impaired,  the 
value  of  this  testimony  is  greatly  shaken  by  the  fact,  that  these 
witnesses  did  not  hesitate  to  advise  and  consult  him  upon  business 
matters,  bat  transacted  important  bnsineBS  with  and  for  him  dur- 
ing all  the  time  covered  by  their  testimony.  The  great  preponder- 
ance of  the  testimony  on  this  point  establishes  the  fact  that  his 
mental  faculties  were  in  no  appreciable  degree  impaired.  The  tes- 
timony also  shows  that  Hr.  Audenreid  was  possessed  of  a  great 
bosiness  capacity;  he  was  shrewd  and  keen  at  a  bargain,  and  hud  a 
clearness  of  mental  Tiaion  in  all  matters  relating  to  business  mnch 
above  the  average. 

"The  burden  of  proof  in  this  cose  is  not  shift«d  upon  the  defend- 
ants; for  hero  the  denial  is  most  positive;  and  it  is,  as  a  general 
rule,  only  where  the  answer  of  the  defendant  is  not  responsive  to 
the  bill,  bnt  sets  np  affirmations  in  opposition  to,  or  in  avoidance  of 
the  plaintiff's  demand,  and  is  replied  to  by  the  plaintiff,  that  the 
answer  is  of  no  avail  in  respect  to  such  allegations.  In  snch  a 
case  the  defendant  is  as  much  bound  to  support  his  affirmative  aver- 
ments by  independent  testimony,  as  the  plaintiff  is  to  snstain  his 
bill.     Daniel's  Ch.  984,  note. 

"Mr.  Bull  testifies  that  the  consideration  he  inserted  in  the 
agreement  was  not  inserted  in  consequence  of  any  instruction  he 
received  from  Dr.  Forbes,  or  any  one  else;  that  the  paper  was 
intended  to  secure  to  the  doctor  an  interest  of  150,000,  which  he 
obtained  as  a  gift,  and  as  ho  knew  that  no  present  interest  was  to 
pass  to  the  doctor,  and  that  unless  the  contract  had  some  considera- 
tion to  support  it,  it  was  aubjeot  to  revocation,  for  greater  caution 
he  inserted  the  consideration  recited  in  the  agreement ;  that  it  was 
wholly  upon  his  advice  and  at  his  suggestion  that  this  was  done. 
All  this  the  answer  asserts  was  explained  to  &[r.  Audenreid,  and  that 
it  was  after  explanation  that  he  approved  of  and  signed  the  con- 
tract This,  we  think,  onght  not  to  be  questioned,  in  view  of  the 
fact  that  in  July  following,  eight  months  after  the  date  of  tha 
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agreement,  he  delivered  to  Mr.  Forbes,  bj  the  han( 
dential  clerk,  Mr.  Robb,  one  of  the  plaintiffs,  thirt 
haying  also,  in  May  preceding,  transfered  in  trust  ( 
construction  bonds,  the  interest  and  principal  being 
to  the  direction  of  Dr.  Forbes,  for  hospital  purpos 
phia.  The  reasonable  explanation  of  the  generosity 
reid  and  his  desire  to  benefit  Dr.  Forbes  is,  that  1 
under  great  obligation  to  him  for  important  profei 
which  the  doctor  had  rendei*ed  to  him,  and  who  als< 
relation  to  him  of  a  personal  friend.  This  is  to  be 
connection  with  the  fact,  that  Mr.  Audenreid  was  i 
very  large  wealth,  to  whom  a  gift  large  in  amount  a 
bring  no  sensible  diminution  of  fortune,  and  it  is  a 
in  mind  that  he  expected  to  pay  it  out  of  the  pr< 
anticipated  he  would  realize  upon  his  myestment  it 
the  construction  company.  The  expectation  of  the 
the  enterprise,  and  of  the  subscribers,  was  that  it 
double  its  original  value  in  a  short  time. 

'^Nor  can  we  agree  with  the  plaintiffs  that  there  i 
the  confidential  relation  of  a  medical  adviser  to  a  pa 
86  forbids  the  acceptance  of  a  gift  by  him  from  his  p 
fieUTs  Estate^  12  Har.  232,  decides  that  there  is  no 
of  morals  which  prevents  a  minister  of  the  gospel  i 
gifts,  large  or  small,  from  his  parishioners  or  from 
that  case,  Mrs.  Greenfield,  who  was  old  and  infirn 
Rev.  "William  Suddards  a  sealed  note  for  $6,000  for  " 
and  for  his  services;*'  the  services  wore  of  a  spirit 
visits  made  at  the  request  of  Mrs.  Greenfield  to  pers 
objects  of  her  care  and  solicitude.     This  case  rules 
this  point  against  the  plaintiffs;  the  relation  of  a  spi 
being  closer,  more  confidential,  and  more  influential 
the  action  of  an  aged  and  infirm  person  than  that 
attendant        Qreenfielcl^a  Estate  also  supports  the 
inquiry  may  be  made  as  to  the  consideration  recited 
sealed  instrument.      The  court  hold,  notwithstandin 
consideration  mentioned,  and  that  the  note  was  und 
imports  consideration,  that  it  was  to  be  regarded  as  f 

''Upon   the  whole  case  therefore  as  it  stands 
apiilicable  to  and  governing  it,  and  upon   the  pleac 
proofs,  we  are  required  to  dismiss  the  bill  as  to  Willis 


the  costs  as  to  him  to  be  paid  b;  the  plaiutiffs,  and  we  so 
order." 

A.  Sj/dntg  BiddU  and  R.  C.  McMurtrie,  for  ^pelliiDts. 

The  donee,  where  he  stands  in  any  confidentiiil  relation  to  tfa« 
donor,  mnst  satisfy  the  conrt  on  a  bill  brought  to  set  aside  the  gift, 
that  the  donor  has  had  competent  and  independent  advice  in  oonffir- 
ring  the  benefit,  and  that  no  undae  influence  has  been  practioed.  The 
confidential  relation  then  shifts  the  bnrden  of  proof.  The  rale  is 
independent  of  age,  sex,  mental  infirmity  or  other  incapacity. 
Rhodes  y.  Bat«,  Law  Rep.  1  Ch.  App.  253;  Su^enin  t.  Basdm/, 
supra  ;  Popham  t.  Brooke,  5  Enss.  8;  Lyon  t.  Home,  Law  Rep.  6 
Eq.655;  Oreenfiald' a  JBsitiU,  %K&inn,  ^9;  Wright  y.Vanderplank, 
8  DeOex,  H.  &  G.  137;  Tatflor  j.  Taylor,  8  Uov.  183;  Todd 
Oram,  33  Hd.  188;  Bonej/  v.  HoUingsioorth,  23  Ala.  69B;  CadwcOa- 
dtr  r.  West,  48  Mo.  483;  Crispell  t.  Dubois,  4  Barb.  393;  Briee 
Brice,  5  id.  533;  Wheeier  t.  Wheeler,  43  Conn.  503;  ff^/hierger 
Stijffler,  21  Md.  338;  Meek  y.  Perry,  36  Miac.  244;  Lake  r.  Ranwy, 
33  Barb.  68  •  Bergen  t.  UdOl,  31  id.  0;  Qarvin  r.  WiUianu,  41 
Mo.  465. 

P,  McOai,  for  appellee. 

PsB  CiTKiAH.  A  carefnl  examination  of  the  proofs  and  con- 
sideration of  the  able  argnmenta,  oral  and  printed,  of  the  learned 
and  zealous  counsel  for  the  appellanta  have  failed  to  convince  us 
that  there  was  any  error  in  the  decree  appealed  from.  The  opinioa 
of  the  learned  president  of  the  conrt  below  so  clearly  expresses  the 
Tiews  we  entertain  of  the  case  that  we  deem  it  unnecessary  to  add 
any  thing. 

Decree  affirmed,  and  appeal  dismissed  at  the  costs  of  the  appel- 
lants. 

Decree  affirmed. 

Non  BT  THB  RipomxEK.— So  tmr  u  tho  burden  of  proof  Is  ooncerned,  wo  are  IscUned  to 
belloTs  thli  case  Is  oppoeed  to  the  aJmost  uouiimous  current  at  anthorlt;.  Tbe  toUowliif 
are  the  principal  cases  of  gltU  trom  patient  to  pfafslcUn  and  cnntracte  between  tbem  : 

In  DtM  T.  Btnnetl.  4  Mj.  &.  Cr.  £09,  Lord  Chancellor  CoTTDiaiM  uid:  "  A  medkal  at- 
tendant obtains  from  his  patient,  elgbtr-flve  years  of  age,  an  agreement  to  pay  blm  £31,- 
000  for  services  completed  two  years  before,  the  regular  charge  f^  which  had  been  pc^ 
Tiotuly  paid  ;  and  this  prirately,  without  the  interrentlon  of  any  third  penon,  and  car«- 
fully  concealed  until  after  the  death  of  tbe  patient,"    "  It  was  argued,  upon  tbe  anthort^ 
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of  the  cItU  law,  and  some  reported  cases,  that  medical  attendants  v 
this  kind,  within  that  class  of  persons  whose  acts,  when  dealing  with 
be  watched  with  great  Jealousy.  Undoubtedly  they  are;  but  I  will  not 
the  risk  of  in  any  degree  fettering  the  exercise  of  the  beneficial  Juris  I 
any  enumeration  of  the  description  of  persona  against  whom  it  ought  i 
cised.  *  The  relief,  *  as  Sir  8.BOMiLLy  says  in  his  celebrated  reply  in  Hu  * 
hearing  which  I  received  so  much  pleasure  that  recollection  of  it  has  i 
the  lapse  of  more  than  thirty  years)~*  the  relief  stands  upon  a  genen  I 
all  the  variety  of  relations  in  which  dominion  may  be  exercised  by  on  i 
and  when  I  find  an  agreement,  so  extravagant  in  its  provisious,  i 
medical  attendant  from  his  patient  of  a  veiy  advanced  age,  and  ca  < 
his  professional  advisers  and  all  other  persons,  and  have  it  provec 
and  intentions  of  the  testator  were  wholly  inconsistent  with  those  p  - 
come  to  the  conclusion  that  the  medical  attendant  did  obtain  it  b  ' 
ciaed  over  his  patient."    The  court  also  held  that  the  agreement  was  ' 
being  payable  at  death,  as  it  was  an  inducement  to  hasten  the  patie  : 

DngffeU  v.  Lane^  12  Mo.  215,  was  a  case  of  a  sale  by  patient  to  pb  i 
no  proof  of  inadequacy  of  price.    The  transaction  was  sustaiaed. 

BQktQt  V.  Souihet,  9  Hare,  334,  was  the  case  of  a  poor  patient,  b  i 
cutlng  to  his  physician  a  note  for  £SS5,  an  amount  greatly  in  exc*  ^ 
without  the  rendition  of  any  account.  The  court  restrained  the  ei  i 
beyond  the  amount  Justly  due  for  services,  saying:  "No part  of  ; 
court  is  more  useful  than  that  which  it  exercises  in  watching  and  o  i 
between  persons  standing  in  a  relation  of  confidence  to  each  other;  \ 
part  of  the  Jurisdiction  of  the  court  cannot  be  too  freely  applied,  c  i 
between  whom  or  the  circumstances  in  which  it  is  applied.  The  Jur  \ 
thib  principle  of  correcting  abuses  of  confidence,  and  I  shall  have  no 
ought  to  be  applied,  whatever  may  be  the  nature  of  the  confidence  r ; 
of  the  parties  between  whom  it  has  subsisted.  I  take  the  principle  I 
application ,  and  the  cases  in  which  the  Jurisdiction  has  been  exerclt  * 
and  ceitui  qu/t  Vnut%  guardian  and  ward,  attorney  and  client,  surge  i 
merely  instances  of  the  application  of  the  principle.**  "It  is  said  t 
liberal,*'  "  but  intention  imports  knowledge,  and  liberality  imports  th  > 
and  I  see  no  evidence  in  this  case  either  of  knowledge  or  of  the  abse  i 
where  a  gift  is  set  up  between  parties  standing  in  a  confidential  rela(  I 
Ushlng  it  by  proof  rests  upon  the  party  who  has  received  the  gift. ** 

In  Praii  v.  Barker^  1  Sim.  1,  a  case  of  physician  and  patient,  the  e^ ' 
edge  and  absence  of  infiuence.  and  the  transaction  was  sustained. 

In  Pvjphatn  v.  Brooke^  6  Russ.  8,  a  patient,  suffering  from  apop] ; 
ganliation  of  the  brain,  and  capable  of  talking  only  in  monosyllabl  i 
culty,  executed  to  the  suxgeon  of  the  ship  on  which  he  had  been  vi 
attended  him,  an  instrument,  giving  him  an  annuity  of  £100  for  hi: 
that  he  would  live  with  him  and  attend  him  professionally.  Tho 
remarked :  **  K  it  were  admitted  that  Colonel  Popham  was  of  capac  I 
did  perfectly  understand,  the  nature  and  effect^of  these  instruments,  1 1 
tained  by  the  defendant.  On  the  8th  of  July,  the  defendant  was  \\\ 
son  that  Colonel  Popham  could  not  recover,  nor  survive  long;  and  e 
preceding  day,  the  defendant  stated  to  Mrs.  Popham  his  own  opiii 
could  not  survive  more  than  a  month  or  six  weeks.  When,  theref : 
were  executed  on  the  12th  of  July,  the  defendant  well  knew  that  he  ^i 
or  no  consideration  for  so  large  a  gratuity;  whereas  Col.  Pophani 
them  in  the  hope  of  a  prolonged  life.  Under  such  circumstances  11) 
bounden  duty  of  the  defendant  to  have  declined  a  compensation  of  1 
Col.  Popham  had  pressed  it  on  him,  and  had  been  in  truth  capable  of 

In  AtihwcU  V.  Ixnni^  L.  R.,  8  P.  ft  D.  477,  it  was  held  that  althoii 
law  which  forbids  a  man  to  bequeath  his  property  to  his  medical  atl 
favorable  circumstance  for  one  in  such  a  confidential  position,  w11: 
laboring  under  a  severe  disease,  to  take  alaige  benefit  under  such  pai 
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tlcul&r[j  If  It  be  executad  In  mctcb^ ,  and  t^ 
a  clAzideBtiae  proceeding,  &nd  En  vaA  A  Co* 
beuelltled  to  diaIduIii  the  raMtty  oF  tbe  will. 

lu^aenT.Davlt,iI>ea.a.  m,  an  agnl  gentlenuo  had  BcxxptMl  a  dimlt  for  bodu  £!•> 
Id  tkTOr  of  t,  dentist,  the  latter  BTBrrIng  that  It  wai  In  oonilderBtloii  ot  an  oral  aereemeDt. 
no  third  penoa  belns  pmeot,  that  be  waa  to  attend  to  ttie  aooeptor'a  leelh  and  ftv^j  Mm 
wICh  arUadal  leech  during  lite.  The  acceptor  djinjc  before  the  matoill;.  hdO.  that  tha 
dtaTt  must  be  BUnendenid.  The  court  aald :  "Inn  case  ot  Imputed  trand,  the  plaintUt  ia 
entitled  to  ask  of  the  oouR.  aa  a  lud|^  ot  tact,  whether  an  lafereoee  of  fraud  —  of  eroM 
Inuid  —  ahsea  from  the  case  as  Ur.  DstIs  has  himself  stated  It.  And  I  WtiIc  II  (lutte  Iio- 
poaelbleto  ask  an;  reasonable  being  to  draw  aoj  dUIereat  lafetenoe  from  mi^.i  i;iaLunala.'' 
Citing  Dtnt  T.  Btnnett. 

CadtoalladerT.  ITeM,  48  Ho.  483.  was  the  oawi  ot  a  patient,  aged,  feeblo,  deat  and  ot  raty 
week  mind,  bestowing  all  his  estate  on  his  attending  phjalclan.  who  llTed  with  him  ai>d  had 
oontrolllnc  Influence  over  him,  foraa  extremal;  trifUog  compensatlDD.  The  tnuuactloD  was 
aet  asida.  Tbs  court  said  :  "  Owing  to  the  relatloa  which  the  parU«  sustained  toward 
each  other,  Che  deed  was  preaumptlTel;  the  result  of  undue  Influence,  and,  therefore,  prima 
facie  Told  tor  Chat  reaaon .  It  haa  been  repeattidly  declared  b;  leamal  chaoc^lors  that 
the  mere  relation  ot  patient  and  medical  adTleerwassufflcient  (o  avoid  the  ooniracta  of  the 
fonnermade  with  the  latterduring  the  continuanceof  such  relation."  atins  Dent  y.  Bau 
nell.  The  court  then  go  on  to  say  that  this  pieeumptloo  Is  not  repelled  b;  the  erldenoa, 
the  substance  Ot  wUich  iagtiec  abave. 

In  CriipeU*.  Dubuii-i  Barb.  SB3,  a  will  had  been  drawn  br  the  leatatrii's  physician  and 
cotifldentlal  adTlser,  derlalng  him  a  oooslderable  amount.  The  court  nld  he  "  Hood  in 
relation  otapedalconOdenua  to  the  leatatrli,  both  as  ber  medical  attendant  and  conOdoi- 
Ual  ailTtaer,"  and  that  the  onus  ot  proot  was  on  him  aa  propounder  ot  the  win. 

Blor;  aaja  (t  Eq.  Jur.,  |31tl :  "  Similar  conslderaClona  "  (I.  e.,  sa  to  the  presnmpUon  of 
untalraeas  and  the  burden  of  proof )  "apply  to  the  case  ot  a  medfoal  adviser  aad  his 
patient.  For  It  would  be  a  meager  sort  of  Justice  to  say  that  the  sort  of  policy  which  haa 
Induced  the  court  to  interfere  betweso  client  and  attorney,  abODld  be  restricted  to  aoch 
cases  ;  slnco  as  much  mischief  might  be  produced,  and  aa  much  fraud  and  disboneaty  be 
practiced,  If  tranaoctlana  ware  permitted  to  stand  which  arose  between  parties  In  equally 
conndetiClal  relations." 

Id  HareaudWallace'BDotetoSH7ucnfnT.Basef<u>i  White  ft  Tndor'a  Lead.  Cas.  In  Eq. 
1^30,  it  is  said  :  "  A.  physician  U  within  the  drele  of  coofldentlal  relations  while  atundlng 
on  his  patients,  and  until  the  InRueace  arising  from  ttila  source  has  ceased  to  operate." 

This  question  arose  In  a  case  aC  itiii  priua  in  En^and,  In  August,  1880,  before  Mr.  Justice 
Btspbbh,  In  UUditll  t.  Jfontfrou.  This  was  an  action,  brought  by  the  executore  of  the 
late  Mn.  Oeldard,  to  recorer  a  sum  ot  £800.  alleged  to  have  been  advanced  on  loar  hy  the 
old  lady  to  Dr.  Hoinfray,  but  which  he  claimed  to  have  received  as  a  gift.  The  Judge.  In 
summing  up,  said  that  If  one  person  chose  voluntarily  to  confera  beueflt  upon  another,  to 
glvemone;  (or  otherthlngs)  without  fraud,  or  any  undue  preosum  or  soUotaCkm.  or  with- 
out Intention  to  defraud  credlton,  and  it  he  haa  a  perfectly  good  title,  the  property  in  the 
money  (orgoods)  is  as  absolutely  transferred  aathatingoodssold  and  delivered.  Upoa 
this  principle  a  broad  and  Important  eicepUon  had  beeagraftedby  the  Court  of  Chancery. 
There  are  certain  relaClcms  ot  life  In  which  one  peiwni  obtains  so  much  influence  over 
another  by  reason  ot  the  relationship  which  exists  between  them  that  the  former  can 
hardly  avoid  tieing  more  or  less  under  temptation.  The  rehitlonship,  tor  Instance,  between 
prieat  and  iMnllenC  U  ot  so  delicate  a  nature,  and  so  liable  to  abuse,  that  any  advice  gives 
by  prieat  to  penitent  Is  regarded  with  a  Jealous  eye  and  guarded  by  strict  rules.  The  same 
may  be  said  of  the  relationship  eiiEtioK  between  climt  and  legal  adviser,  and  betweea 
a  patient  and  the  medical  man  who  attends  him.  With  regard  to  this  latter  relaUonahIp, 
which  was  the  important  one  in  the  present  cane,  his  lordship  said  he  should  follow  the  liiM 
laid  down  by  Lord  JuMtce  TumsB  In  the  case  of  RAnda  v.  Bate,  3B  L.  J.  Bep.  Chan.  W, 
and  should  teU  the  Jury  that  the  law  was  that  If  a  gift  be  made  by  a  patient  to  a  medical 
man  during  the exlBtence  ot  the  relationship,  the  gift  would  be  set  aside,  unless  atthatlme 
when  the  gift  was  made,  the  patient  had  competent  and  Independent  advice  with  regard 
UUwgivliigotlt. 
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In  j€ud(»on  ▼.  ^aliton,  11  Pet.  2S6,  dted  by  coimsel  for  the  appelle    i 
f  the  court  said :    **  We  now  come  to  consider  the  fourth  ground  take    I 

which  is,  that  from  the  relation  which  existed  between  the  def endi    I 
^  she  could  make  no  valid  contract  with  him.   He  was  her  pastor  and 

before  the  mortgage  deed  was  signed,  Mrs.  Qoodwln  did  belong  to 
chaige  of  the  defendant;  but  this  relation  had  ceased  long  before  1    • 
but  if  this  relation  existed  in  fact,  it  is  not  charged  in  the  bill.    D<    i 
clergyman  subject  him  to  suspicions  which  do  not  attach  to  otl 
sumed  to  be  dishonest  ?   It  will  indeed  exhibit  a  most  singular  s    • 
should  by  its  decision  fix  this  stain  upon  the  character  of  a  class  of :    i 
respected  for  the  purity  of  their  Uvea,  and  their  active  agency  in  the    i 
are  influential,  it  is  true,  but  tlieir  influence  depends  upon  the  fait    ' 
which  their  sacred  duties  are  performed .    Acquainted  as  we  are  wi 
our  nature,  we  cannot  expect  to  find  any  class  of  men  exempt  fh 
But  why  should  the  ministers  of  the  gospel,  who  as  a  dass  are  m*   i 
lives  than  any  other,  be  unable  to  make  a  contract  with  those  wh<   i 
love  them  most?   Their  influence,  by  precept  and  example,  do< 
actloDS  of  men,  and  restrain  their  vicious  inclinations,  than  all  the  I   i 
And  yet  we  are  called  upon  to  denounce  this  whole  class,  and  hold  t   ! 
ing  a  contract  with  those  who  are  under  their  pastoral  change,  and   i 
win,  are  distinguished  for  their  piety.**   These  remarks,  it  will  be  s(  ! 
case  was  of  contract,  and  not  of  gift. 

The  case  of  Qreeuleafs  JSsCote,  18  Harris,  28S,  dted  by  counsel,  a  i 
relied  on  by  the  court  in  the  principal  case,  has  no  application.  1  i 
**  We  cannot  agree  with  the  learned  judge  of  the  Common  Pleas,  t  i 
undoubtedly  it  was)  to  Mr.  Sudanis  is  prohibited  by  law,  as  agaii  i 
know  of  no  rule  of  law  or  morals  which  will  prevent  dergymen  froE 
or  small,  even  from  their  parishioners,  which  It  seems  was  not  the  i 
field,  as  she  did  not  bdong  to  the  immediate  church  or  congregatlo 
this  country  the  danger  Is  that  dergymen  will  recdve  too  little  rathi 

In  Norlon  v.  ReUw,  S  Eden,  888,  a  grant  of  an  annuity,  obtained  b; 
having  a  spiritual  ascendancy  over  a  woman  under  a  state  of  relig  i 
aside  on  prindples  of  public  policy.  The  report  does  not  show  what  tl  ! 
ChanceUor  Hsnubt  delivered  a  very  severe  and  at  the  same  time  ami 
ne  makes  very  different  presumptions  as  to  the  cleigy  from  thoee  ii  i 

We  are  quite  inclined  to  beUeve,  from  the  foregoing  array,  that  in  I 
fidal  confidential  relation,  like  that  of  phystdan  and  patient,  the  d<  : 
court,  on  a  bill  brou^^t  to  set  aside  the  gift,  that  the  donor  had  com  i 
ent  advice  in  conferring  the  benefit,  that  he  fully  understood  the  m  I 
tlon,  and  that  no  undue  infinence  was  practiced,  and  that  this  rule  & 
sex,  mental  infirmity,  and  other  Incapadty. 

Am  to  the  application  of  the  doctrine  of  conatruotive  fraud  as  betwe  i 
son  inlooo  partHtis,  see  Btrkmeper  v.  KHiermant  S8  Ohio  St.  880;  s. 
husband  and  wife,  Batfd  v.  De  LaMoniagnit,  78  N.  T.  486;  s.  o.,  89  Aj 
ton's  Appeal,  SOPenn.  St.  518;  s.  o.,  87  Am.  Rep.  786;  parent  and( 
40 Mich.  473;  s.  o.,  80Am.  Bep.  547;  affianced  parties,  Pleroe  v.  ^ia 
87  Am.  Rep.  88;  and  note,  85;  Qxtmort  v.  Bure^  ants,  710 ;  guardl 
mm  V.  Ijowery^  54  Ala.  510;  s.  a,  85  Am.  Rep.  718,  and  note,  788 ;  gra 
■on,  Omoee  v.  OomcO,  75N.  T.  01 ;  s.  o.,  81  Am. Bep.  488;  attorney  an 
Broiford^  50  Ala.561 ;  s.  a,  81  Am.  Bq^.  88. 
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mB — dtrimmd  btqvtil  —  marat/actory  and  "  perionai  property  tlttrein  and 
Ihtreto  belonging." 

&  teaUtor  provided  u  followB  :  "  I  liereb]'  gWe,  deviie  kod  bequeatb  to  mj 
son  B.  ftnd  to  liia  helra  and  awlgns  forever,  upon  hia  ktUinlng  the  age  of 
twenty-one  jears,  all  my  Shot  Tower  property,  cooaUtlag  o(  Sbot  Tower, 
buildings  and  lota  of  groond  connected  therewith  •  ■»  »  with  all  the 
appDrtenanci-s,  machinery,  fixturea  and  peraonai  property  therein  and 
thereto  belonging. "  At  the  teatator'B  death  there  was  in  the  Shot  Tower  k 
Urge  qoantity  oF  manafactured  shot  and  of  unmBDuIaetured  material.  It 
was  apparent  from  the  will  that  the  testator  Intended  that  hia  Bon  ahoald 
carry  on  the  bnaineBa  on  coming  of  age.  Stld,  that  the  son  was  entitled  to 
the  unman  u  facto  red  material  bat  not  to  tbe  manufactnred  sho^ 

i  PPEAL  from  a  decree  of  the  Orphans'  Court  awarding  to  the 
J\  testator's  son  a  Shot  Tower,  with  its  machinery  and  utensils, 
but  excluding  manufactured  shot  and  unmanufactured  material  on 
the  premises  at  the  time  of  the  testator's  death.  The  opinion 
sufficiently  states  the  case. 

George  W.  Biddle  and  Elt  K.  Price,  for  appellant.  Where  one 
word,  particularizing  onelimited  description  of  property,  is  followed 
in  a  will  by  gei  eral  words,  the  first  word  used  will  not  cut  down 
the  general  words  to  property  of  the  same  character  as  that  com- 
prised in  the  simple  word.  Swivfeny.  Swinfen,  29  Bear.  209; 
Arfwld  V.  Arnold,  2  Myl.  &  K.  373. 

The  words  "personal  property  therein  and  thereto  belonging " 
include  the  lead  unmanufactured  and  in  process  of  manufacture, 
and  the  shot  actually  mannfactured  in  the  testator's  Shot  Tower, 
at  the  time  of  his  death. 

The  words  are  "  personal  property  therein  and  thereto  belong- 
ing." The  meaning  of  these  words  is  "personal  property  therein 
and  personal  property  thereto  belonging."  The  word  "and"  is  here 
used  cumulatively. 

Tbe  intent  of  the  testator,  as  gathered  from  his  whole  will, 
voupled  with  his  intention  to  pat  bis  son  into  tbe  business,  demon- 
strates that  he  intended,  by  the  fourth  item  of  his  will,  to  pass  the 
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whole  of  the  Shot  Tower  property  and  stock  thereof  to  his  son,. 
Thomas  Weston  Sparks,  as  a  going  concern. 

John  O.  Johnson,  for  appellee.     The  words  of  the  will  are  the 
"  Shot  Tower  property ;  *'  within  such  a  subject-matter,  shot,  balls 
and  lead  are  not  included.     It  was  the  personal  property  "  therein,? 
which  possessed  the  characteristic  of  an  appurtenance^  of  being  a". 
''belonging"  of  the   "Shot  Tower  and  buildings"   the  testator* 
wished  his  son  to  take.    The  personal  property  he  intended  was  ^ 
such  as  was  an  "  appurtenance  of  the  realty."    Shot  and  lead  were  ^ 
not  embraced  in  this  intent. 

Even  were  the  words,  ''  personal  property  therein  and  thereto  " 
belonging,"  first  used,  broad  enough  to  give  to  appellant  all  he 
claims,  the  context  would  render  it  impossible  thus  to  construe 
them.  The  testator  shows  that  what  he  meant  to  give  to  his  son 
was  something  capable  of  being  rented.  It  was  also  to  bo  kept  in 
'' repair  and  perpetually  insured"  and  the  executors  were  author- 
ized to  ''sell "  and  to  "grant  and  convey"  the  same  to  purchasers 
"  in  fee-simple  or  otherwise."  Surely  those  terms  were  not  applied 
to  "shot  and  lead." 

The  father  did  not  give  to  the  son  the  business,  but  only  the 
appliances  with  which  he  could  carry  on  one  for  himself,  at  the  old 
location. 

WooDWABD,  J.  This  appeal  has  brought  up  a  single  question 
for  determination.  Thomas  Sparks  died  on  the  17th  of  October, 
1874.  The  fourth  seotion  of  his  will,  which  had  been  executed 
two  years  before,  contained  this  provision  :  "  I  hereby  give,  devise 
and  bequeath  to  my  son,  Thomas  Weston  Sparks,  and  to  his  heirs 
and  assigns  forever,  upon  his  attaining  the  age  of  twenty-one 
years,  all  my  Shot  Tower  property,  consisting  of  Shot  Tower, 
buildings  and  lots  of  ground  connected  therewith,  situate  on 
the  south  side  of  Carpenter  street,  ♦  ♦  ♦  ^jt^  Jl  the 
appurtenances,  machinery,  fixtures  and  personal  property  therein 
and  thereunto  belonging."  The  second  section  of  the  codicil, 
executed  on  the  18th  of  December,  1873,  made  a  similar  gift, 
devise  and  bequest  to  his  son  of  the  lot  known  as  the  Old  Swedes' 
Burial-ground,  which  the  testator  had  purchased  after  making 
his  will,  adjoining  the  Shot  Tower  property,  and  which  he  desired 
thould  "form  part  thereof."    The  auditor  found  that  at  the 
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date  of  the  testator's  death,  there  were  stock  and  manufactured 
goods  in  the  Shot  Tower  property  of  the  value  of  #21,235.96. 
In  this  aggregate,  drop-shot  appraised  at  (13,213.55,  and  buck- 
shot appraised  at  12,038.12  were  included.  The  balance  amounted 
to  15,984.29.  It  was  made  up  of  various  items,  consisting  of  bar, 
pig  and  black  lead,  of  '^  sundry  metals,"  of  bagging,  of  arsenic,  of 
gas,  I)ea  and  egg  coal,  of  pine  wood  and  of  new  and  old  kegs.  At 
the  audit,  Thomas  Weston  Sparks,  the  appellant,  claimed  that 
under  the  terms  of  his  father's  will  he  was  entitled  to  the  value  of 
the  entire  personal  property,  which  had  been  inventoried  as  '*  stock 
in  factory."  The  claim  was  rejected  by  the  auditor  and  his  report 
was  confirmed  by  the  Orphans'  Court 

The  will  of  Mr.  Sparks  was  very  carefully  drawn.     Out  of  the 
thirty-eight  items  by  which  he  disposed  of  his  estate,  the  formula 

I  give  and  bequeath,"  was  adopted  in  thirty-four.  These 
Bmbraced  all  the  bequests  of  personal  property.  In  the  second,  a 
gift  of  real  estate  to  his  wife  for  life,  and  in  the  fourteenth,  a  gifc 
of  a  house  in  Oermantown,  to  his  sister-in-law,  Mrs.  Thomson, 
for  lifo  were  made,  and  the  words,  *'  I  give  and  devise  "  were  used. 
The  phrase,  "  I  give,  devise  and  bequeath,"  was  employed  only 
in  the  gift  to  his  son  in  the  fourth  item  and  in  -the  residuary 
clause.  The  same  phrase  was  used  in  the  second  section  of  the 
codicil,  by  which  the  Old  Swedes'  Burial-ground  was  given  to  his 
mm.  Throughout,  there  was  manifest  method  in  the  use  of  terms. 
As  "  the  lot  immediately  adjoining  on  the  north  the  Shot  Tower 
property"  was  to  form  part  of  it,  the  testator  assumed,  that  like 
the  other  lots,  it  would  become  a  depository  for  chattels  belonging 
toor  cotinected  with  the  business,  and  he  directed  therefore  that 
they  with  other  such  chattels  should  go  to  the  devisee.  It  seems 
clear  from  a  scrutiny  of  this  elaborate  instrument  that  its  draughts- 
man employed  no  superfluous,  ambiguous  or  senseless  words. 

What,  then,  was  the  purpose  of  the  testator  in  adding  to  the 
devise  of  the  Shot  Tower  property  with  its  appurtenances,  machinery 
and  fixtures,  a  bequest  to  his  son  of  ''  the  personal  property  therein 
and  thereto  belonging?  "  The  devise  would  have  carried  the  fix- 
tures, furniture  and  tools.  The  bequest  meant  to  embrace  some- 
thing beyond  them,  or  it  had  no  meaning  at  all.  It  is  the  duty  o( 
all  courts  to  give  due  efiect  to  all  the  provisions  of  a  dead  man's 
will.  No  one  of  them  is  to  be  cast  aside  as  a  jargon  except  where  its 
absurdity  is  absolute.     Mr.  Sparks  desired  and  designed  that  upon 
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the  happening  of  his  own  death  his  son  should  b 
his  business  at  the  ago  of  twenty-one.  Ho  had 
school  at  the  age  of  seventeen,  and  had  edacated 
to  this  end.  He  knew  —  none  could  know  so  well  - 
tions  of  the  Shot  Tower  property  would  always  n 
quantities  of  costly  manufacturing  materials  st 
hand.  If  at  the  moment  of  his  death  these  ma 
into  the  possession  of  his  personal  reprosentativet 
of  his  residuary  estate,  the  whole  business  would 
pled  and  deranged,  and  if  the  devisee  should  have  ] 
would  possibly  be  destroyed.  It  was  to  guard  aga 
contingency  that  the  testator  made  the  bequest 
property  to  his  son.  Lead,  bagging,  arsenic,  coa 
had  become  by  their  purchase  and  deposit  in  the  fi 
factory  itself.  As  means  and  materials  for  carr 
ness  they  had  acquired  the  value  that  attaches  to 
necessity.  Apart  from  such  a  connection,  some  o 
had  the  value  of  the  open  market,  and  some  of  the 
useless  and  worthless.  When  Mr.  Sparks  died,  '*  t 
erty  "  designed  to  be  used  in  making  shot  had  bee 
the  purposes  of  the  factory.  It  '' belonged ''  to 
property. 

Nothing  in  the  later  provisions  of  the  fourth  s< 
is  inconsistent  with  the  view  that  has  been  taken 
of  the  testator.  In  the  event  of  the  death  of  i 
minority,  '^  the  same,"  that  is,  the  whole  real  and 
devised  and  bequeathed  was  to  become  part  of  the 
Th^  "  Shot  Tower  property  and  appurtenances  "  w 
rented  during  the  devisee's  minority,  and  the  ii 
part  of  the  residue  also.  And  power  was  given  tc 
sell  "  the  said  Shot  Tower  property  ^  at  their  disi 
the  proceeds  in  such  securities  as  they  should  de 
the  income  into  the  residue;  to  assign  the  securii 
lant  when  he  should  reach  the  age  of  twenty-one 
should  die  before  reaching  that  age,  to  add  it  to  il 
In  the  direction  to  rent,  and  in  the  power  given  tc 
had  no  personal  property  in  contemplation.  Th 
Tided  for.  It  was  to  go  to  his  son  if  he  lived  1 
twenty-one  years  old.  It  was  to  go  into  the  resi 
die  in  his  minority.   Whilst  it  would  have  passed  i 


nor  a  parchaser  of  the  roalty,  ita  existence,  availability  and  adapta- 
tion to  the  purposes  of  the  business,  would  have  proved  advantage- 
ons.  It  would  have  increased  the  rental  value  if  a  lease  liad  been 
made,  and  enhanced  the  purchase  price  in  the  event  of  sale.  The 
business  was  in  fact  carried  on  during  the  nine  months  of  the 
appellant's  minority  by  the  widow  of  the  testator.  When  he  at- 
tained his  majority  the  property  passed  into  bis  hands,  and  the 
original  design  of  his  father  was  carried  out. 

But  the  appellant's  claim  before  the  auditor  embraced  not  only 
the  articles  that  were  to  be  worked  up,  but  the  drop-shot  and  buck- 
shot which  happened  to  be  in  the  factory  when  the  testator  died. 
These  were  personal  property  upon  the  premises,  certainly,  bat 
Uiey  were  thera  only  to  await  shipment  to  cnstomers  or  transfer  to 
the  store.  They  were  manufactured  goods,  articles  of  commerce, 
finished  and  prepared  for  sale.  Whilst  the  testator  was  able  to 
foresee  that  stock  and  materials  for  manufacture  would  be  always 
in  the  factory,  he  could  not  anticipate  what,  if  any,  quantity  of 
goods  completed  for  the  market  would  be  left  there  at  any  point 
of  time  after  his  will  was  made.  Subject  as  it  was  to  constant  fluc- 
tuations in  quantity,  it  would  seem  impossible  that  this  property 
could  have  been  in  the  testator's  mind.  Business  conditions  can 
be  conceived  under  which  it  would  accnraulat«  in  vast  volume. 
And  business  conditions  can  be  conceived  under  which  the  factoiy 
would  be  swept  bare  of  every  pound. 

It  is  now  adjudged  and  decreed  that  the  decree  of  the  Orphan's 
Court  be  so  amended  and  modified  that  Thomas  Weston  Sparks 
shall  be  allowed  and  paid  the  sum  of  I5,9S4.S9,  being  the  value  of 
the  manufacturing  materials  in  and  upon  the  Shot  Tower  property 
at  the  date  of  Thomas  Sparks'  death;  that  with  this  modification 
the  said  decree  be  affirmed,  and  that  the  costs  of  this  appeal  be 
paid  oat  ot  the  fnnd  for  distribution, 

DtcTM  affirmed . 
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Heiskell  y.  Fabicebs  and  Mechanics'  Nai 

(QOFoiin.  St.lU.) 

BUI  of  lading  —  riglUM  of  indorsee — unauthorised  deliov 

other. 

M.,  at  GFalYOBton,  Texas,  for  account  and  hj  direction  of 
pardiaaed  cotton  and  shipped  it  via  New  York.  The  n 
to  M.  by  B.,  and  M.  purchased  the  cotton  in  his  own  nai 
agreement  with  B.,  made  drafts  on  H.  therefor  pajab 
attached  the  bills  of  lading.  B.  transmitted  the  drafts  i 
ing  to  the  plaintiff  for  collection,  with  instructions  attac 
lading  until  draft  is  paid.*^  H.  accepted  the  drafts  oi 
arrival  at  Philadelphia,  in  accordance  with  a  previous 
was  delivered  by  the  carrier  to  H.,  without  presentation  c 
and  without  the  plaintiff's  knowledge,  and  H.  stored  it 
and  received  from  him  an  advance  of  $10,000.  H.  tfa 
learning  of  the  delivery  the  plaintiff  brought  replevin. 

REPLEVIN  of   cotton  by  Farmers  and  Mec 
Bank  against  Heiskell  and  others.    The  o 
facts.    The  plaintiff  had  judgment  and  Heiskell  t 

James  K  Oawen  and  J.  B,  Tattmsend,  for  i 
Bally  Hutchings  &  Co.  did  not  take  as  purchasers 
title  to  the  cotton,  but  as  pledgees  to  secure  the  ] 
advances.  The  right  which  Morey  &  Co.  passed 
indorsement  of  the  bill  of  lading  was  that  of  pled 
no  greater  right  accrued  to  the  bank.  No  assigi 
a  bill  of  lading  can  have  a  higher  right  than  the 
order  it  is  issued.  The  bank  therefore  had  no  rij 
bills  of  lading  after  the  acceptance  of  the  drafts. 
of  Commerce  v.  Merchants'*  National  Bank,  1  Ottc 

The  carrier  was  the  agent  of  the  holder  of  the 
preserving  the  lien  of  the  latter  on  the  goods,  au 
responsibility  of  delivering  the  goods  to  a  party  w 
be  the  buyer,  without  requiring  the  production  of  i 
especially  where  the  course  of  previous  dealing  h 
to  infer  that  the  holder  of  the  bill  of  lading  consei 
to  the  buyer  of  the  goods,  the  title  to  the  buyer  ] 
give  protection  to  bona  fide  purchasers  from  hiu 
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the  carrier.     Ontario  Bank  v.  New  Jersey  Steamboat   Co.,  59  N. 
Y.  510. 

John  O.  Johnson  and  Richard  L.  Ashhursty  for  defendant  in 
error. 

Stebbett,  J.  The  bills  of  lading,  taken  by  J.  M.  Morey  &  Co., 
for  delivery  to  their  order,  were  symbols  of  property  in  the  cotton, 
and  when  properly  indorsed  and  delivered  by  them  to  Ball,  Hatch- 
ings &  Go.  operated,  in  law,  as  a  delivery  of  the  cotton  itself;  thus 
investing  the  indorsees  with  a  constructive  custody  which  served 
all  the  purposes  of  an  actual  possession,  and  so  continued  until 
there  was  a  valid  and  complete  delivery  of  the  property,  under  and 
in  pursuance  of  the  bills  of  lading,  to  a  person  entitled  to  receive 
the  same.  The  special  property  and  possession  thus  acquired  by 
Ball,  Hutchings  &  Co.  were  transferred  by  them  to  the  National 
City  Bank  of  New  York  for  collection  of  the  drafts  to  which  the 
bills  of  lading  were  attached,  and  by  it,  in  turn,  to  the  Farmers 
and  Mechanics'  National  Bank,  defendant  in  error. 

There  was  no  dispute  as  to  the  material  facts  of  the  case.  It 
was  clearly  shown,  inter  alia,  that  the  cotton  was  purchased  by  J. 
M.  Morey  &  Co.,  of  Galveston,  Texas,  for  account  and  by  direction 
of  J.  F.  Hellen,  of  Philadelphia,  and  shipped  via  New  York,  from 
the  former  to  the  latter  port ;  that  Morey  &  Co.  not  having  been 
provided  with  funds,  requested  Ball,  Hutchings  &  Co.,  to  advance 
money  to  buy  the  cotton,  which  they  agreed  to  do,  upon  the  express 
condition  that  they  should  be  furnished  with  the  insurance  certifi- 
cates and  drafts  drawn  on  Hellen  for  the  price,  together  with  the 
bills  of  lading,  and  that  they  should  hold  the  latter,  as  well  as  the 
cotton,  until  the  drafts  were  not  only  accepted,  but  paid;  that  with 
the  funds  thus  advanced  on  the  faith  of  this  arrangement,  Morey  & 
Co.  purchased  and  shipped  the  cotton  in  their  own  nam^,  di'ew  on 
Hellen  at  thirty  days'  sight  for  the  amount,  and  according  to  agree- 
ment, indorsed  the  drafts  and  bills  of  lading  to  Ball,  Hutchings  & 
Co.,  who  transmitted  them,  duly  indorsed,  to  the  bank  in  New 
York,  by  which  they  were  sent  to  the  defendant  in  error;  that  both 
banks  were  instructed  to  retain  the  bills  of  lading  until  actual  pay- 
ment of  the  drafts,  to  each  of  which  was  attached  a  bill  of  lading 
with  a  slip  of  paper  on  which  was  written:  *'Hold  bill  of  lading 
until  draft  is  paid ; ''  that  the  drafts  with  the  bills  of  lading  thns 
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attached  were,duly  presented  to  and  accepted  by  Hellen,  who  neither 
then  nor  afterward  demanded  the  bills  of  lading  ;  that  in  dne  time 
the  cotton  arrived  at  Philadelphia  and  was  delivered  by  the  Express 
Steamboat  Go.  to  Hellen,  without  knowledge  of  the  bank  or  pre- 
sentation of  the  bills  of  lading ;  that  Hellen  immediately  stored 
the  cotton  with  the  plaintiff  in  error  and  received  an  advance 
thereon  of  110,000  ;  and  as  soon  as  the  bank  learned  that  the 
cotton  had  been  delivered  and  stored,  the  writ  of  replevin  was 
issued. 

The  courty  after  calling  attention  of  the  jury  to  the  testimony  as 
to  the  terms  on  which  Morey  &  Co.  procured  the  money  with  which 
the  cotton  was  purchased,  and  what  was  done  in  pursuance  of  their 
agreement  with  Ball,  Hutchings  &  Co.,  instructed  them  that  if  they 
believed  this  testimony  and  found  the  facts  as  indicated  by  it,  their 
verdict  should  be  in  favor  of  the  plaintiff  below,  and  they  so  found. 
As  already  stated,  the  material  facts  referred  to  by  the  court  were 
not  controverted,  and  the  jury,  under  the  instructions  of  the  court, 
could  have  found  no  difficulty  in  rendering  the  verdict  they  did. 

On  the  facts  established  by  the  verdict,  the  delivery  to  Hellen 
was  unauthorized  ;  and  the  possession,  acquired  by  the  misdelivery 
of  the  cotton,  gave  him  no  higher  or  better  right  than  he  had 
before,  viz.,  the  right  to  the  bills  of  lading,  and  consequently  to  the 
cotton,  upon  payment  of  his  acceptances,  to  which  the  bills  were 
attached  as  already  stated.  Numerous  authorities  might  be  cited 
in  support  of  these  views,  among  which  are  the  following :  Doios  v. 
National  Exclmnge  Bank  of  MilwauheBy  1  Otto,  G18,in  which  a  very 
able  and  exhaustive  opinion  was  delivered  by  Mr.  Justice  Stronq  ; 
Siollenwerck  v.  Thacher,  115  Mass.  224 ;  Aldermen  v.  Eastern  Rail- 
road Co.y  id.  233  ;  Meyer  stein  v.  Barber  ^  L.  R.,  2  C.  P.  38 ;  Turner 
V.  Trustees^  etc.,  6  Exch.  643;  Jenkyns  v.  Broion,  14  Q.  B.  496; 
Henry  v.  Warehouse  Co.,  31  P.  F.  Smith,  76  ;  Benj.  on  Sales,  381, 
382  and  note.  Meyerstein  v.  Barber^  supra^  was  a  case  in  which 
advances  had  been  made  on  cotton  shipped  from  Madras  to  London, 
and  bills  of  lading  delivered  to  secure  the  lender.  It  is  there  said 
by  Chief  Justice  £rl£,  '^  If  it  were  established  that  a  bill  of  lad- 
ing—  one  of  the  most  frequent  securities  for  advances  amongst 
mercantile  men  —  becomes  exhausted  and  ceases  to  be  a  security 
when  the  ship  has  reached  her  destination,  and  the  goods  which  it 
represents  have  been  landed  and  warehoused,  what  a  wide  door 
would  be  opened  for  fraud!    It  is  scarcely  possible  to  exaggerate  the 
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error  the  money  was  paid  under  protest,  and  they  were  cases  of 
fraudulent  exaction.     Here  there  was  no  protest  nor  exaction. 

Stebbbtt,  J.  The  case  stated  in  the  nature  of  a  special  verdict 
fully  presents  the  facts  upon  which  the  judgment  of  the  court 
below  was  based.  The  questions  submitted  for  determination 
were,  whether,  upon  the  admitted  facts,  the  defendant,  as  shipping 
commissioner  under  the  act  of  Congress,  was  entitled  to  demand 
and  receive  from  the  company  plaintiff  a  fee  of  12  for  reshipping 
members  of  the  crew  of  its  vessel  for  the  next  voyage,  after  the 
return  of  the  same  vessel  to  the  port  of  Philadelphia;  and  if  not, 
whether  the  plaintiff  was  entitled  to  recover,  in  this  suit,  the  fees 
so  demanded  and  paid? 

The  learned  judge  deemed  it  unnecessary  to  express  any  opinion 
as  to  the  first,  for  the  reason  that  the  law  of  the  case,  as  he  viewed 
it,  was  conclusively  against  the  plaintiff  on  the  second  question.  It 
was  his  opinion  that  the  payments  in  question  wei*e  voluntarily 
made  with  a  full  knowledge  of  the  facts,  and  therefore  assuming 
that  they  were  made  in  ignorance  of  the  law,  there  could  be  no 
recovery. 

The  United  States  Shipping  Act  of  June  7,  1872,  passed  for 
the  protection  and  benefit  of  merchant  seamen,  provides  for  the 
appointment  of  a  shipping  commissioner,  who,  before  entering  on 
the  duties  of  his  office,  is  required  to  give  bond  with  sureties  in  not 
less  than  15,000,  take  and  subscribe  an  oath  to  support  the  Consti- 
tution, and  discharge  his  duties  to  the  best  of  his  ability  and 
according  to  law.  The  powers  with  which  he  is  clothed  are  com- 
mensurate with  the  important  duties  he  is  required  to  perform. 
Section  4511,  fievised  Statutes,  provides  that  *'  the  master  of  every 
vessel,  bound  from  a  port  in  the  United  States  to  any  foreign  port, 
other  than  vessels  engaged  in  trade  between  the  West  India  Islands 
or  the  Republic  of  Mexico,  or  any  vessel  of  the  burthen  of  seventy- 
five  tons  or  upwards,  bound  from  a  port  on  the  Atlantic  to  a  port 
on  the  Pacific,  or  vice  versa,  shall,  before  he  proceeds  on  such  voy- 
age, make  an  agreement  in  writing  or  print,  with  every  seaman 
whom  he  carries  to  sea  as  one  of  the  crew,"  in  the  form  ppecifically 
prescribed  by  the  statute.  The  next  section  requires  every  such 
agreement  to  be  signed  in  duplicate  by  each  seaman  in  the  presence 
of  the  commissioner,  who  shall  retain  one  part,  and  the  other  shall 
be  delivered  to  the  master  of  the  vessel.    The  next  section  declares 
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that  section  4511,  above  quoted,  ''shall  not  apply  where  the  seamen 
are  by  custom  or  agreement  entitled  to  participate  in  the  profits  or 
result  of  a  cruise  or  voyage,  nor  to  the  masters  of  coastwise,  nor  to 
the  masters  of  lake-going  vessels  that  touch  at  foreign  ports;  but 
seamen  may,  by  agreement,  serve  on  board  stick  vessels  a  definiie 
time,  or  on  the  return  of  a  vessel  to  a  port  in  the  United  States, 
may  reship  and  sail  m  the  same  vessel  on  another  voyage,  vnthouf 
ilie  payment  of  additional  fees  to  the  shipping  commissioner  by 
either  the  seamen  or  the  master*^  The  statute  also  provides  that 
the  commissioner  shall  be  entitled  to  receive  a  fee  of  12  each  for 
engaging,  and  fifty  cents  each  for  discharging  the  crew,  to  be  paid 
by  the  owner,  consignee,  agent  or  master  of  the  vessel  who  is 
authorized  to  reimburse  himself  in  part  by  afterward  deducting 
from  the  voyage  of  each  seaman  twenty-five  cents  for  each  fee  so 
paid.  It  is  also  required  that  the  commissioner  ''  shall  cause  a 
scale  of  the  fees  payable  to  be  prepaid,  and  to  be  conspicuously 
placed  in  the  shipping  office,  and  may  refnse  to  proceed  with  any 
engagement  or  discharge,  unless  the  fees  payable  thereon  are  first 
paid.'^  If  the  fees  and  emoluments  exceed  (5000  per  annum,  such 
excess  is  required  to  be  paid  into  the  treasury  of  the  United  States. 
As  to  the  rights  of  the  commissioner  to  the  shipping  fees  in  dis- 
pute, the  question  arises  under  the  last  clause  of  section  4511,  above 
quoted  and  italicised.  There  appears  to  be  little  if  any  room  for 
doubt  as  to  the  meaning  of  the  statute.  It  provides  in  express 
terms  that  a  seaman  who,  on  the  return  of  any  vessel  to  a  port  in 
the  United  States,  reships  and  sails  in  the  same  vessel  on  another 
voyage,  may  do  so  ''without  the  payment  of  additional  fees  to  the 
shipping  commissioner  by  either  the  seaman  or  the  master ;  and  we 
nave  no  doubt  this  provision  applies  as  often  as  he  may  reship  on 
successive  subsequent  voyages.  It  appears  that  the  right  of  the 
commissioner  to  demand  the  shipping  fee  is  thus  limited  to  new 
members  of  a  crew  who  are  procured  through  the  agency  of  his 
office,  thus  exempting  those  who  voluntarily  continue  in  the  ship's 
service.  This  discrimination,  in  favor  of  the  latter  class,  may  have 
been  made  for  the  purpose  of  encouraging  a  more  steady  and  con- 
tinuous service,  and  at  the  same  time  making  it  to  be  the  interest 
of  masters  to  so  treat  their  crews  as  to  induce  them  to  remain  m 
the  service  ot  the  yessel ;  but  if  the  language  of  the  statute,  fairly 
oonstrued,  means  what  we  think  it  does,  it  is  not  necessary  that  a 
satis&otoiy  motive  for  the  distinotion  should  appear.    Nor  la  it 
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any  objection  to  this  constrnction  that  it  deprives  the  commissioner 
of  compensation  for  reshipping  the  favored  class.  He  is  clearlj 
entitled  to  the  fee  for  the  first  shipment  and  every  reshipment  that 
does  not  come  within  the  exemption  of  the  act,  and  to  the  dis- 
charge fee  in  every  case.  Congress  doubtless  considered  that  this 
would  afford  ample  remuneration  for  all  services  required.  With- 
out pausing  to  notice  the  construction  contended  for  by  the  defend- 
ant, we  are  of  opinion  that  on  the  first  question  the  law  is  with 
the  plaintiff;  that  no  warrant  can  be  found  for  demanding  the  fees 
in  question,  and  therefore  they  were  illegally  demanded. 

As  to  the  second  question,  the  right  of  the  plaintiff  to  recover  in 
this  action  for  the  fees  so  improperly  demanded  and  paid,  it  is,  per- 
haps, not  quite  so  clear;  but  we  think  that  sound  public  policy  re- 
quires us  to  hold  that  a  public  oflScer  who,  virtute  officii,  demands 
and  takes  as  fees  for  his  services,  what  is  not  authorized,  or  more 
than  is  allowed  by  law,  should  be  compelled  to  make  restitution. 
He  and  the  public  who  have  business  to  transact  with  him  do  not 
stand  upon  an  equal  footing.  It  is  his  special  business  to  be  con- 
versant with  the  law  under  which  he  acts,  and  to  know  precisely 
how  much  he  is  authorized  to  demand  for  his  services;  but  with 
them  it  is  different  They  have  neither  the  time  nor  the  oppor- 
tunity of  acquiring  the  information  necessary  to  enable  them  to 
know  whether  he  is  claiming  too  much  or  not,  and  as  a  general 
rule,  relying  on  his  honesty  and  integrity,  they  acquiesce  in  his 
demands.  Hence  it  is  that  for  the  official  wrong  of  taking  illegal 
fees,  a  statutory  penalty  is  provided  in  favor  of  the  party  aggrieved. 
Nearly^  all  the  precedents  we  have  in  this  State  are  cases  of  this 
nature,  and  while  much  that  has  been  said,  in  deciding  cases  of 
this  class,  must  be  regarded  as  mere  dicla,  it  still  indicates  the 
personal  views  of  distinguished  judges  on  the  subject 

In  Prior  v.  Craig,  5  S.  &  R.  44,  Justice  Gibson  says:  ''  It  19 
true  an  action  of  assumpsit  to  recover  back  fees  illegally  taken  may 
be  sustained  against  a  justice  of  the  peace,  without  giving  him 
notice,  for  the  plaintiff  thereby  waives  the  official  tort,  as  he  may 
well  do,  and  goes  only  for  the  money  extorted.'^  To  the  same 
effect  is  Walker  v.  Ham,  2  N.  H.  238.  Again,  in  Reed^a  AdiiCr  v. 
C%%i,  7  S.  &  K.  183,  in  which  the  action  was  by  the  personal  repre* 
sentative  of  the  injured  party  for  the  statutory  penalty,  the  court 
remarked,  '*  The  plaintiff  oould  recover  back  any  thing  beyond  the 
legal  fees,  bat  not  for  the  forfeiture  or  penalty.''    In  an  action  by 
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a  sheriff  for  fees,  the  defendant  was  allowed  to  set  off  former  fees 
illegally  demanded  and  paid  to  the  plaintiff ;  and  in  so  mling,  the 
€onrt  said,  that  if  the  defendant  paid  more  money  to  the  sheriff 
than  he  was  entitled  to  demand,  he  cannot,  upon  any  groands 
of  either  law  or  equity,  retain  it.    Dew  y.Ptirtsons,  2  B.  &  Aid.  562. 

In  Steel  v.  Willianie,  8Exch.  625,  it  is  said  by  one  of  the  judges 
that  ^*  any  person  who  illegally  takes  money  under  color  of  an  act 
of  Parliament,  is  liable  to  be  sued  for  it,  though  the  money  is  not 
to  go  into  his  own  pocket"  The  language  of  Judge  Woodruff  in 
Fire  Ins.  Co.  v.  Britton,  8  Bosw.  148,  is  in  point.  He  says,  in  sus- 
taining an  action  against  a  public  officer  for  money  illegally  de- 
manded and  paid,  ^*It  should  be  deemed  sufficient  that  the  officer 
takes  advantage  of  his  official  position  to  make  the  exaction ;  due 
protection  to  those  whose  necessities  require  them  to  deal  with  per- 
«ons  exercising  official  powers,  or  discharging  duties  in  their  nature 
official,  requires  the  moneys  so  paid  should  be  the  subject  of  reclama- 
tion." The  case  of  Ogden  v.  Maxwelly  3  Blatchf.  319,  is  perhaps 
more  nearly  in  point  than  any  to  which  we  hare  been  referred.  It 
was  a  suit  against  the  collector  of  the  port  of  New  York,  to  recover 
excessive  fees  charged  by  him  for  issuing  landing  permits  for  pas- 
sengers' baggage.  One  ground  of  defense  set  up  was  that  the  col- 
lector was  required  to  pay  the  government  any  excess  of  fees  over 
a  certain  sum,  and  it  was  held  that  this  was  no  defense,  even  if 
such  excess  had  been  paid  over.  The  following  extract  from  the 
opinion  of  Judge  Betts  indicates  the  principle  on  which  the  action 
was  sustained:  '^The  high  character  of  the  collector  takes  away 
every  color  of  suspicion  that  in  these  cases  he  was  actuated  by  any 
wrongful  motives.  He  administered  his  office  as  he  found  his  pre- 
decessor had  done.  *  *  *  ^^^  {^  jg  ^q\^  necessary  to 
the  maintenance  of  a  civil  action  for  the  recovery  of  money  wrong, 
fully  collected,  that  any  turpitude  should  be  proved  against  the 
officer.  The  suit  rests  on  no  illegal  purpose  of  the  defendant  in  ex* 
acting  the  payment.  It  is  well  sustained  if  his  official  power  was 
exercised  in  the  collection  without  warrant  of  law." 

There  is  nothing  in  the  suggestion  that  the  State  courts  have  no 
right  to  entertain  suits  against  officers  of  the  general  government 
for  acts  done  by  virtue  of  their  office.  The  right  has  been  repeat- 
edly recognized.  It  is  scarcely  necessary  to  add  that  our  own  cases 
in  which  taxes  voluntarily  paid  to  the  public  collector  have  not  been 
permitted  to  be  recovered  stand  on  a  different  basis. 
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Judgment  reversed  and  jadgment  is  now  entered  in  favor  of  the 
plaintiff  and  against  the  defendant,  for  14,878  with  interest,  to  be 
asoertained  as  provided  for  in  the  case  stated. 

Judgment  reversed. 


Soorr  Y.  EiTTANNiNQ  Coal  Oa 

<8B  Penn.  St  881.) 
Contract --mceemte  deUoeries-^hreaeh—remedp^get-eff. 

A  eontract  to  deliver  5C,000  tons  of  coal  in  a  year,  at  the  rate  of  6,000  tona  a 
month,  at  the  buyer's  option,  upon  monthly  notice  of  the  quantity  required 
for  the  next  month,  is  severable  ,  and  where  the  contract  has  been  partly 
performed,  and  the  portion  delivered  has  been  paid  for  and  consumed,  but 
a  portion  of  the  coal  so  delivered  and  consumed  was  of  inferioi  quality  to 
that  demanded  by  the  contract,  no  right  to  rescind  the  contract  is  raised, 
but  in  an  action  by  the  vendor  for  a  breach  of  the  contract  the  defendant 
may  set  off  his  damages  by  reason  of  such  substitution.* 

ACTION  of  damages  for  breach  of  contract  to  buy  coal.     Plea, 
non-iusumpsit.     The  opinion  snflScientlj  states  the  case.   The 
plaintiff  had  judgment  below. 

Samuel  Dickson  and  John  0.  Buttiti,  for  plaintiffs  in  erros 

A.  Sydney  Bedille  and  R.  O.  MeMurlrie,  for  defendants  in  error* 

Tbunkey,  J.  The  Eittanning  Coal  Company  agreed  to  deliver, 
on  board  vessels  at  Greenwich  wharves,  fifty  thousand  tons  of  its 
best  run  of  mine  bituminous  coal,  denominated  Excelsior  vein, 
from  colheries  in  Clearfield  county,  commencing  with  March  1st, 
1874,  and  ending  with  February,  1875,  at  the  rate  of  six  thousand 
tons  H'onthly,  at  the  option  of  John  C.  Scott  &  Sons,  they  giving 
notice  on  or  before  the  25th  day  of  each  month  of  their  require- 
ments for  the  succeeding  month.  Scott  &  Sons  agreed  to  furnish 
vessels  for  and  receive  the  above  stated  quantity  of  coal,  and  make 
payment  therefor  at  thirty  days  from  date  of  each  bill  of  lading. 

^Compare  King  PhiUip  MiOs  r.  Slater  (U  R.  I.  S0»  84  Am.  Rep.;  aiso  19  Am.  I 

<N  .8.)  418. 
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Tbst  the  contract  was  not  entire,  but  severable  is  obvions. 
Lttcmco  Oil  Co.  y.  Brewer,  16  P.  F.  Smith,  3S1;  Morgan  t. 
McKee,  2?  id.  228. 

The  company  delivered,  and  Scott  &  Sons  receiTed,  onder  tbia 
contract,  eighteen  thousand  thirty-eight  and  one-half  tons  of  ooaL 
Thia  must  be  taken  ae  an  uncontroverted  fact.  The  defendants 
affirm  it.  The  plaintiffs  proTed  it  in  the  first  breath  of  their  testi- 
mony, repeated  it,  and  added  that  this  snit  was  brought  lu  leuuver 
the  damages  sustained  by  the  company  by  the  neglect  of  Scott  & 
Sons  to  take  (or  rather  call  for,  when  the  amount  would  hare  been 
readily  supplied)  the  balance  of  the  fifty  thousand  tons  at  the  price 
named  in  the  contract;  and  in  their  declaration  aver  that  the; 
"  have  done  all  things  on  their  part  required  by  the  said  agreement 
to  be  done,  and  were  always  ready  and  willing  to  delirtr  coal  pur- 
■uant  to  their  siiid  contract  to  said  defendants;  and  although  said 
defendants  did  accept  and  pay  for  a  small  quantity  of  said  coal,  to 
vit,  ten  thousand  tons,  yet  they,  the  said  defendants,  did  not,  nor 
voald  not,  during  the  term  of  the  said  agreement,  receive  the  resi- 
dae  of  said  coal." 

During  the  whole  time  for  delivery  and  receiving  of  the  coal  the 
defendants  gave  no  notice,  on  or  before  the  25th  of  any  month,  of 
their  requirements  for  the  succeeding  month.  Delireries  were 
made  from  time  to  time,  as  called  for,  beginning  in  March  and 
ending  in  October.     This  also  both  parties  affirm. 

It  was  the  duty  of  the  defendants  to  make  the  calls  for  the  coal« 
not  exceeding  six  thousand  tons  per  month,  and  receive  the  sam^ 
so  as  to  permit  delivery  of  the  fifty  thousand  tons  within  the  time 
limited. 

[Omitting  a  minor  point.] 

When  notice  was  given  to  the  plaintiffs,  if  they  were  bound  to 
deliver  at  all  in  pursuance  thereof,  they  were  bound  to  deliver  the 
very  coal  designated  by  the  contract.  They  conid  not  lawfully  sub- 
stitute any  other  without  defendants'  consent,  and  defendants 
conld  have  refused  any  other  coal,  whether  inferior  or  superior,  for 
they  were  entitled  to  the  specified  article.  If  the  plaintiffs  stealthily 
Butffltituted  inferior  coal,  they  perpetrated  a  fraud  upon  defendants, 
for  which  they  are  answerable.  If  authority  were  wanting  for  the 
foregoing,  it  is  tu  the  cases  cited  by  defendants,  bat  it  is  not 
gainsaid. 

Jt  is  contended  by  defendants  that  it  fraudulent  substitutloa  ol 
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coal  was  made  in  the  delivery,  they  may  now  rescind  the  contract 
The  cases  cited,  we  think,  do  not  rale  this.  Where  a  servant  or 
laborer  claims  wages,  a  physician  or  attorney  fees,  an  agent  or 
trustee  commissions,  fidelity  lies  at  the  bottom  of  the  service, 
the  breach  whereof  forfeits  right  of  compensation.  If  two  have 
an  executory  contract  and  one  collades  with  the  other's  agent 
lespecting  its  performance;  or  if  in  an  agreement  for  sale,  the 
price  to  be  fixed  by  C,  one  party  bribes  C,  the  wrong-doer 
shall  not  profit  by  his  turpitude,  nor  by  the  agreement  itself.  In 
a  sale  and  delivery  of  goods  there  is  not  such  relation  of  trust 
and  confidence  as  where  one  does  service  for  another,  and  in 
delivery  of  a  similar  but  different  article  there  may  be  no  fraudn* 
lent  intent,  and  if  there  be  it  is  not  of  so  heinous  a  nature  as 
bribing  a  referee  or  corrupting  the  other's  agent  True,  a  fraudu- 
lent delivery  of  one  article  for  another  authorizes  rescission  of  an 
entire  contract,  perhaps  would  of  a  severable  one,  but  not  after  the 
goo<ls  had  been  accepted,  paid  for  and  consumed.  Rescission  is  one 
form  of  remedy  for  a  defrauded  party,  which  generally  he  may  ex- 
ercise upon  discovery  of  the  fraud,  though  he  cannot  wholly  restore; 
and  if  the  fraud  be  not  discovered  in  time  for  that  remedy,  others 
remain  whereby  he  may  recover  damages.  This  contract  was  sev- 
erable and  the  coal  delivered  was  paid  for  and  used  by  defendaits. 
They  can  restore  nothing.  They  never  notified  plaintiffs  that  they 
would  receive  no  more  coal  for  their  default  in  performance.  We 
are  not  convinced  that  there  was  error  in  holding  that  the  appro- 
priate remedy  for  the  alleged  fraud,  discovered  at  the  trial,  was  by 
set-off  or  action  for  damages. 

[Omitting  minor  points.] 

By  the  plea  of  non-assumpsit,  the  defendant  puts  the  plaintiff  on 
proving  his  whole  case,  and  entitles  himself  to  give  in  evidence 
any  thing  which  shows  that  at  the  time  the  action  was  commenced, 
the  plaintiff  had  no  right  to  recover.  Heck  v.  Shenery  4  S.  &  B. 
249.  That  action  was  for  housekeeper's  services  and  for  goods 
sold,  and  it  was  held  that  under  the  plea,  evidence  was  admissible 
that  the  plaintiff  had  embezzled  goods  of  defendant,  not  as  a  set-olD^ 
but  to  defeat  the  action.  ''As  to  the  objection  of  the  plaintiff 
being  taken  by  surprise,  it  is  no  greater  surprise  than  when,  under 
the  same  plea,  the  defendant  gives  in  evidence  a  release,  infancy^ 
or  coverture.  Neither  do  I  think  there  is  much  force  in  the  other 
objection,  that  the  matter  of  the  evidence  is  not  a  liquidated  debt 


or  demand.  If  it  is  of  Biifficiont  magnitude  to  bar  the  pliuntiff'a 
action,  there  will  be  no  aead  of  goiug  into  calculations.  Bat  if  not 
sufficient  for  that  purpose,  it  is  as  easy  for  the  jury  in  this  action  to 
ascertain  the  amount  to  be  deducted  from  the  plaintiff's  demand, 
as  it  is  for  the  jury  in  an  action  to  be  brought  by  the  defendant 
against  the  plaiutiff  to  ascertain  the  amount  of  his  damages."  Per 
TiLOHMAN,  C.  J.  Under  this  plea  the  defendant  may  show  that 
the  plaintiff  is  an  insolvent  debtor  and  the  cause  of  action  vested 
in  his  trustees;  that  the  plaintiff  accepted  goods  at  another  place 
than  that  mentioned  in  the  contract;  a  former  recovery;  and  that 
the  work  for  which  the  plaintiff  claims  was  done  in  an  anworknian- 
like  manner.  Kennedy  v,  Ferris,  5  S.  &  R,  394;  Scott  v.  Provitua, 
I  Pitts.  189;  Gilchrist  y.Bah,8  Watte,  355;  Gate  v.  Wolcotl,  10 
Barr,  43.  In  Falconer  v.  Smith,  6  Ilarr.  130,  it  was  held  that,  in 
an  action  on  notes  given  for  machinery,  it  was  competent  for  tlie 
defendant  to  prove  that  when  the  agreement  was  made  the  plaintiff 
warranted  the  machinery  to  be  of  a  certain  quality  and  that  the 
warranty  bad  failed,  thougli  the  notes  were  given  several  months 
after  the  date  of  the  agreement  The  plea  of  non-assumpsit 
"entitles  the  defendant,  without  prior  special  notice,  to  give  evi- 
dence of  any  thing  which  shows  ex  aquo  et  bono,  the  plaintiff 
ought  not  to  recover.  Tliis  is  emphatically  true  of  matters  of 
defense  springing  from  or  immediately  connected  with  the  transac- 
tion sued  on,  and  impeaching  the  consideration  of  the  contract 
averred  by  the  plaintiff.  •  *  *  It  is  true  that  nnder  onr  more 
recent  decisions,  unliquidated  damages  for  a  breach  of  warranty 
may  bo  averred  as  a  matter  of  set-off,  and  then  a  special  plea  or 
notice  would  be  necessary;  but  as  was  justly  observed  in  Sadier  v. 
Slobauyh,  3  S.  &  It  388,  a  breach  of  warranty  may,at  the  option  of 
the  defendant,  bo  either  reserved  as  the  foundation  of  a  separate 
action,  orsetnp  as  a  defense  going  to  the  consideration  of  the 
assumpsit  sued  on."     Per  Bell,  J. 

In  varioua  forms  the  defendant  offered  to  prove  that  the  plunt- 
iffa  fraudulently  substituted  inferior  coal  from  other  mines  for  that 
which  they  had  contracted  to  deliver,  and  concealing  this  fact, 
delivered  the  inferior  article  in  part  performance  of  the  contract; 
that  the  defendants  did  not  know  at  the  time  of  such  deliveries 
that  the  coal  was  of  this  inferior  character  ;  that  finding  objec- 
tions made  by  tbetr  castomers  they  inquired  of  plaintiffs  and  were 
assured  by  them  that  the  coal  delivered  was  of  the  kind  stipulated. 
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and  they  accepted  and  paid  for  the  same  as  part  of  the  coal  men-* 
tioned  in  the  contract,  believing  it  to  be  such;  and  that  thisfrauda- 
lent  substitution  involved  the  defendants  in  great  loss,  prevented 
them  from  making  sales  of  the  balance  of  the  coal  mentioned  in 
the  contract,  and  disabled  them  from  receiving  the  same. 

At  present  it  must  be  taken  as  if  they  had  the  testimony  at  hand 
to  establish  the  facts  in  the  offers.     Had  it  been  received  it  might 
have  availed  as  a  complete  defense.     The  matter  was  immediately^ 
connected  with  the  transaction  which  is  the  basis  of  this  suit ;  it. 
shows  a  willful  injury  in  the  performance  of  part  of  a  contract  by 
the  plaintiffs  upon  which  they  claim  damages  because  the  defend-- 
ants  fail  to  perform.    By  the  settled  law  of  this  State  the  offered': 
testimony  was  admissible  under  defendants'  plea  of  nan  assump^- 
serunt,  not  to  prove  a  set-off,  but  to  prove  that  the  plaintiffs  had  lo* 
right  to  recover.     Besides,  it  was  again  specially  offered  as  tending 
to  prove  that  the  plaintiffs  were  not  ready  and  willing  to  deliver 
the  coal  stipulated  in  the  contract    Why  was  it  not  admissible  for 
this  purpose  ?    If  the  company  pretend  they  were  always  ready 
and  willing  to  perform,  is  it  not  evidence  in  rebuttal  that  when 
called  on  for  coal  they  gave  it  from  other  mines  ?    Slight  it  may 
be  in  the  opinion  of  the  court,  but  its  weight  was  for  the  jury. 
We  are  of  opinion  there  was  error  in  rejecting  the  offers  of  testi- 
mony set  forth  in  the  second,  third,  fourth,  fifteenth  and  nineteenth 
assignments.' 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 

Judgment  reversed* 


Peabody  Building  and  Loan  Association  y.  Houseman. 

(89  Penn.  St.  261.) 
Offlcer — action  against  recorder  for  imperfect  search  — pritfity, 

L.  applied  to  plaintiff  for  a  loan  of  money  to  be  secured  by  real  estate  mort- 
gage. Searches  of  title  were  ordered  from  the  defendant,  tbe  county  re- 
corder, by  L.,  with  the  consent  of  the  plaintiflTs  attorney.  At  the  request 
of  L.  the  defendant  omitted  stating  certain  mortgage  incumbranoee  in  his 
searches,  on  I. 's  proutise  to  have  them  satisfied.  The  plaintiff  loaned  the 
money  on  the  fuiih  of  the  searches,  and  the  property  having  been  foreclosed 
and  sold  under  the  omitted  mortgages,  whereby  the  plaintiff  lost  its  money, 
heid,  that  defendant  was  liable  therefor,  and  that  A.'s  knowledge  of  the  in* 
enmbranoes  was  not  imputable  to  the  plaintiff.    (See  note,  p.*Tf!0.) 
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CASE.     The  opinion  states  the  facts.     The  defendant  had  judg* 
ment  below. 

James  H.  Stevenson  and  David  W.  Sellers^  for  plaintiff  in  error. 

A,  Sydney  Biddle,  L  Newton  Brown  and  G.  W.  BiddlSy  for  de- 
fendant in  error.     Stevenson  delegated  to  Leslie  whatever  anthoritj 
be  himself  possessed  as  agent  to  order  and  obtain  searches,  and  his 
right  to  do  so  is  not  questioned.    He  substitnted  another  agent  for 
himself  in  all  matters  relating  to  the  obtaining  from  the  recorder 
information  as  to  the  incumbrances.    It  cannot  be  seriously  argued 
that  to  receive  notice  of  an  incumbrance  is  not  within  the  sphere  of 
*  duty  of  one  himself  a  solicitor,  who  as  such  and  in  his  own  name 
'directs  searches.    He  cannot  deny  the  scope  of  the  agency  by 
^declaring  that  he  intended  that  all  the  facts  required  should  be  on 
.paper.    One  solicitor  employed  another  solicitor  for  the  purpose  in 
^question,  and  the  scope  of  the  agency  is  determined,  not  by  the 
intention,  but  by  the  mode  by  which  the  authority  was  delegated. 
The  agency  is  not  defined  by  the  intention  of  the  principal,  or  even 
by  the  private  instructions  given  to  the  agent,  but  by  the  authority 
with  which  the  agent  appears  to  be  clothed,  when  dealing  with  the 
other  party.    Hovey  v.  Blanchard,  13  N.  H.  145. 

Paxson,  J.  In  1872,  Charles  M.  S.  Leslie,  a  conveyancer  of  good 
standing  in  the  city  of  Philadelphia,  applied  to  the  plaintiffs  for  the 
loan  of  some  money,  to  be  secured  by  mortgages  upon  his  real  estate. 
The  application  was  favorably  considered;  the  necessary  papers  were 
prepared,  and  mortgage  searches  obtained  from  the  i*ecorder  of 
deeds.  From  each  of  the  three  searches  thus  obtained,  a  mortgage 
was  omitted  ;  the  mortgaged  premises  were  sold  under  the  omitted 
mortgages,  and  the  money  loaned  by  the  plaintiffs  was  wholly  lost 
This  suit  was  brought  against  the  recorder  of  deeds  to  recover  the 
loss. 

Upon  the  trial  in  the  court  below^  it  appeared  that  the  searches 
were  ordered  by  Mr.  Leslie,  with  the  consent  of  the  plaintiff*a 
solicitor,  James  H.  Stevenson,  Esq.  In  his  testimony,  Mr.  Steven- 
son  tells  how  this  occurred.  He  says  :  ^^I  drew  the  mortgage  for 
$1,G00  referred  to  in  this  record  ;  Mr.  Leslie  got  this  search  with 
my  permission ;  after  producing  it,  and  seeing  that  my  mortgage 
Wis  properly  recorded,  I  paid  him  the  money.    Mr.  Leslie  said  ha 
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was  in  a  hurry  to  get  his  money,  and  that  with  my  permission  ho 
would  prepare  an  order  for  the  search ;  he  did,  and  I  compared  it 
with  the  description  in  the  mortgage,  and  the  date  occurring  in  the 
title.  He  then,  with  my  request,  obtained  the  certificate  from  the 
recorder  ;  he  said  he  could  obtain  it  more  quickly  than  I  could.  I 
agreed  to  let  him  do  it,  and  I  paid  him  the  money  on  the  recorder's 
certificate." 

It  also  appeared  that  the  omitted  mortgages  were  purposely  left 
off  the  searches  by  the  clerk,  and  that  this  was  done  at  the  request 
of  Mr.  Leslie,  and  upon  his  assurance  that  the  said  mortgages 
would  be  paid.  Mr.  Myers,  the  search  clerk,  said  in  his  examina- 
tion in  chief :  ^'I  knew  Leslie;  I  issued  these  searches;  I  knew 
these  incumbrances  were  not  on  the  search ;  I  told  Leslie  to  be 
sure  and  have  them  satisfied ;  he  said  he  would ;  I  did  not  certify 
the  mortgages  on  record  to  Alexander  Smith,  because  Mr.  Leslie 
requested  me  not  to,  and  told  me  it  was  all  right,  that  he  intended 
to  pay  them  and  haye  them  satisfied  out  of  the  money  he  was  to 
receive  from  the  association.'' 

Out  of  the  foregoing  condition  of  facts  the  learned  counsel  for 
the  defendant  constructed  the  somewhat  ingenious  defense :  1. 
That  Leslie  was  the  agent  of  the  plaintiffs  to  procure  the  search  ; 
and  2.  That  haying  notice  or  knowledge  of  the  omitted  mort- 
gages during  the  course  of  his  procurement  of  the  searches,  his 
knowledge  was  the  knowledge  of  the  plaintiffs,  and  they  could  not 
recover.  This  view  of  the  case  was  substantially  sustained  by  the 
court  below,  and  forms  the  subject  of  the  second  and  third  specifi- 
cations of  error. 

In  Houseman  v.  Oirard  Mutual  Building  and  Loan  Association, 
31  P.  F.  Smith,  256,  the  question  whether  Leslie  was  the  agent  of 
the  building  association,  or  merely  the  servant  or  clerk  of  the 
conveyancer,  was  left  undecided.  It  was  not  essential  to  the 
decision  of  that  case  for  the  reason  that  granted  the  agency,  there 
was  no  proof  that  the  agent  acquired  his  knowledge  of  the  omitted 
searches  m  the  transaction  in  which  he  was  employed.  *^  There 
was  not  only  no  evidence  of  this,''  said  Justice  Sharswood,  ''but 
it  was  plain  that  it  had  been  gained  before,  and  in  an  entirely 
different  transaction."  In  the  case  in  hand  it  is  equally  clear  that 
Leslie's  knowledge  of  the  omitted  incumbrances  was  not  acquired 
in  the  course  of  the  particular  transaction.  It  is  however 
ftttempted  to  take  the  case  out  of  the  ruling  in  Houseman  t« 
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Building  Association^  supra,  for  the  reason  that  Mr.  Leslie's 
attention  was  called  to  the  omitted  mortgages  whilst  procuring 
the  searches. 

We  do  not  think  it  important  to  discuss  the  question  how  far 
Leslie's  knowledge  would  have  affected  the  plaintiffs^  had  he  been 
their  agent.  It  would  be  carrying  the  doctrine  of  agency  beyond 
any  recognized  limits^  were  we  to  hold  that  Leslie  was  the  agent  of 
the  plaintiffs  for  any  purpose.  The  most  that  can  be  said,  is  that 
Mr.  Stevenson,  the  plaintiff's  solicitor,  permitted  him  to  procure 
the  searches,  in  order  that  he  (Leslie)  might  the  sooner  obtain  the 
money.  If  an  agent  at  all,  he  was  the  agent  of  Stevenson,  and 
for  the  mere  purpose  of  procuring  a  search,  neither  Stevenson  nor 
Leslie  had  any  thing  to  do  with  making  the  searches.  Stevensoa 
was  employed  as  plaintiff's  conveyancer,  for  the  purpose  of  pre- 
paring the  papers  and  ordering  the  necessary  searches.  It  is  not 
pretended  that  Stevenson  had  any  authority  from  the  company  to 
employ  any  one  under  him.  It  needs  no  authority  to  show  that 
an  agent  employed  for  a  special  purpose  cannot,  without  express 
authority,  employ  one  or  more  agents  under  him,  so  as  to  bind  his 
principal. 

The  defendant's  search  clerk  knew  when  he  issued  the  searches 
that  the  plaintiffs  were  about  to  loan  money  upon  the  faith  of 
them.  He  omitted  the  mortgages  in  question,  upon  Leslie's  assur- 
ance that  he  would  ^^  have  them  satisfied  out  of  the  money  he  was 
to  receive  from  the  association."  The  recorder  has  no  right  to 
throw  the  disastrous  results  of  the  misplaced  confidence  of  his 
clerk  upon  those  who  loaned  their  money  upon  the  faith  of  his 
official  certificate. 

The  judgment  is  reversed,  and  venire  facias  de  novo  awarded. 

Judgment  reversed. 


NoTB  BY  THB  Rbpobtbr.—  It  Will  be  useful  in  this  connection  to  compare  the  case  of 
J^ational  Savings  Bank  of  District  of  CktlumMa  ▼.  Ward,  100  U.  S.  19ft,  particularly  obserr- 
Ing  the  third  and  fourth  paragraphs  from  the  close  of  the  prevailing  opinion.  The  syUttr 
bus  and  opinions  are  as  follows: 

C,  who  wished  to  borrow  money  on  real  estate,  employed  W.,  an  attorney,  to  examinft 
and  certify  to  the  recorded  title  of  such  estate.  W.  did  examine  and  certified  that  the 
title  of  C.  was  good  and  the  property  unincumbered.  Plaintiff,  relying  on  this  certifloatft^ 
loaned  C.  money  upon  a  mortgage  on  the  estate.  There  was  on  the  records  a  deed  of  C. 
conveying  to  another  the  estate,  but  W.  overlooked  this.  Held,  that  W.  was  not  liable  to 
the  plaintiff  for  loss  by  reason  of  the  defect  in  the  title. 

While  an  attorney  employed  professionally  is  liable  to  the  one  employing  him  for  tlia 
MBcrojge  of  reasonable  care  and  skill  in  the  performance  of  the  duties  he  undertakes,  he  to 
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not  liable  to  one  between  whom  and  Mmfielf  the  relation  of  client  and  attorney  does  nol 
exist. 

Cldvord,  J.  Attorneys  employed  by  the  purchasers  of  real  property  to  investigate  the 
title  of  the  grantor  prior  to  the  purchase  impliedly  contract  to  exercise  reasonable  care 
and  skill  in  the  performance  of  the  undertaking,  and  if  they  are  negligent  or  fail  to  exer> 
else  such  reasonable  care  and  skil)  in  the  discharge  of  the  stipulated  service,  they  are  re' 
sponsible  to  their  employers  for  the  loss  occasioned  by  such  n^lect  or  want  of  care  and 
skUl.    Addison  on  Cont.  (6th  ed.)  400. 

like  care  and  skill  are  also  required  of  attorneys  when  employed  to  investigate  titles  to 
real  estate  to  ascertain  whether  it  is  a  safe  or  sufficient  security  for  a  loan  of  money,  the 
rule  being  that  if  the  attorney  is  negligent  or  fails  to  exercise  reasonable  care  and  skill  in 
the  performance  of  the  service,  and  a  loss  results  to  his  employers  from  such  neglect  or 
want  of  care  and  skill,  he  shall  be  responsible  to  them  for  the  consequences  of  such  loss. 
Addison  on  Torts  (Wood*s  ed.),  615. 

Pursuant  to  that  rule  of  law,  the  plaintiffs  sued  the  defendant  and  alleged  as  the  cause  of 
action  that  they  retained  and  employed  him  to  examine  and  hsoertain  the  title  of  the  pos- 
sessor of  the  premises  described  in  the  declaration,  and  to  report  to  them  the  nature  and 
extent  of  his  title  to  the  same,  and  they  allege  that  he,  the  defendant,  accepted  the  em- 
ployment and  reported  to  them  that  the  title  of  the  possessor  of  the  premises  was  good 
and  unincumbered. 

Their  theory  as  alleged  in  the  declaration  is  that  they  procured  that  report  with  the  view 
to  the  making  of  a  loan,  and  they  allege  that  upon  the  faith  and  credit  of  it  they  loaned 
the  sum  of  $8,600  to  the  pretended  owner  of  the  premises,  and  accepted  as  security  for  the 
same  a  trust  deed  of  the  property,  whereaa  the  borrower  of  the  money  was  insolvent  and 
had  no  title  whatever  to  the  premises,  as  fully  and  explicitly  appears  by  a  prior  deed  of 
conveyance  duly  recorded. 

Process  was  duly  served  and  the  defendant  appeared  and  pleaded  the  general  issue, 
which  was  duly  joined  by  the  plaintiffs.  Continuanoe  followed,  and  at  the  opening  of  the 
next  term  the  parties  went  to  trial,  and  the  verdict  and  judgment  were  in  favor  of  the 
defendant.  Exceptions  were  filed  by  the  plaintiffs,  and  they  sued  out  the  present  writ  of 
error. 

Six  errors  are  assigned  in  this  court,  of  which  three  wUl  be  separately  examined.  They 
are  as  follows,  (1)  That  the  court  erred  in  ruling  that  some  privity  of  contract,  arising 
from  an  actual  employment  of  the  defendant  by  the  plaintiffs,  is  necessary  to  enable 
the  latter  to  maintain  the  action.  (S)  That  the  court  erred  in  holding  that  the  evidence 
introduced  did  not  establish  such  a  privity  of  contract  between  the  parties  as  entitled  the 
plaintiffs  to  recover.  (3)  That  the  court  erred  in  instructing  the  jury  that  upon  the  whole 
evidence  the  verdict  should  be  for  the  defendant. 

Evidence  was  introduced  by  the  plaintiffs  tending  to  prove  that  the  defendant  Is  au  attor- 
ney-at-law,  doing  business  in  the  city,  and  that  he  held  himself  out  to  the  public  as  a  per. 
son  skilled  in  the  examination  of  titles  to  real  estate  situated  in  the  district.  That  the 
claimant  of  the  lot  described  in  the  transcript  employed  the  defendant,  in  his  professional 
character,  to  examine  his  title  to  that  lot  and  to  report  to  him  the  condition  of  the  same, 
and  that  the  defendant,  pursuant  to  that  emplosrment,  reported  to  his  employer  that  his 
title  to  the  lot  is  good  and  that  the  property  is  unincumbered,  the  report  being  signed  by 
the  defendant  and  his  son. 

It  is  not  pretended  by  the  plaintiffs  that  they  ever  employed  the  defendant  to  examine 
the  title  to  the  lot,  and  it  appears  that  the  report  was  made  at  the  sole  request  of  the  claim- 
ant of  the  lot,  without  any  knowledge  on  the  part  of  the  defendant  as  to  the  purpose  for 
which  it  was  obtained.  All  that  is  conceded  by  the  plaintiffs,  but  they  gave  evidence  to 
show  that  the  claimant  of  the  lot  presented  the  certificate  to  certain  brokers  and  employed 
them  to  negotiate  a  loan  upon  the  property  in  his  favor  for  $8,500,  on  the  faith  of  that  cer- 
tificate. Detailed  statement  is  given  in  the  transcript  of  the  steps  taken  by  the  brokers  to 
obtain  the  required  loan,  the  substance  of  which  is  that  they  required  the  party  to  give  a 
negotiable  note  for  the  amount,  payable  in  one  year,  with  ten  per  cent  interest,  and  that 
he  and  his  wife  should  execute  a  trust  deed  of  the  lot  to  them  aa  trustees,  to  secure  the 
payment  of  the  note  when  due. 

Preliminariee  being  arranged  the  brokers  applied  to  the  plainttfCatortheloKaandoV 
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tained  the  aame,  gfriag  the  note  and  deed  of  trust  with  the  certificate  as  secuiily  for  the 
payment.  Before  aooeptinir  ^^  P*PM«  the  plaintiffs,  through  their  agent,  required  tha 
brokers  to  sign  the  name  of  the  borrower  to  the  formal  application  for  the  loan,  asexlaibited 
in  Uie  transcript,  and  that  the  certificate  aa  to  the  title  should  be  continued  to  the  date  of 
the  transaction. 

Throughout,  the  negotiation  for  the  loan  was  ocHiducted  enUr^y  hj  the  tarokos  with  the 
plaintiffs,  and  it  was  the  borrower  who  procured  the  second  certificate  fh>m  the  defendant, 
the  eridence  showing  that  the  defendant  never  came  in  contact  either  with  the  phiintifft 
or  the  brokers. 

Fajment  of  tlie  note  was  not  made  at  maturitj,  and  when  it  was  attempted  to  sell  tlie 
premises  under  tlie  trust  deed,  it  was  disooyered  that  the  certificates  were  untrue,  and  that 
the  grantoTB,  on  the  thirteenth  of  March  previona,  had  conveyed  the  premisea  in  fee  simple 
bj  deed  duly  executed  and  recorded. 

Attomay»-at4aw  are  ofllcers  of  the  court,  admitted  aa  such  by  its  order,  but  it  Is  a  mis- 
take to  suppose  chat  th^  are  ofllcers  of  the  United  States,  as  they  are  neither  elected  nor 
appointed  in  the  manner  prescribed  by  the  Constitution  for  the  Section  or  appointment  of 
such  offloera    Ex  parte  Oariand,  4  Wall.  88S,  878. 

When  a  person  adopts  the  legal  profession  and  assumes  to  exercise  its  duties  in  behalf  of 
another  for  hire,  lie  must  be  understood  as  promising  to  employ  a  reaaonable  degree  of 
care  and  skill  in  the  performance  of  such  duties,  and  if  Injury  resolts  to  the  client  from  a 
want  of  such  a  degree  of  reaaonable  care  and  skill,  the  attorney  may  be  held  to  respond  ia 
damages  to  the  extent  of  the  injury  sustained.  Proof  <^  employment  and  the  want  of 
reasonable  care  and  skill  are  prerequisites  to  the  maintenance  of  the  action,  but  it  must 
not  be  understood  that  an  attorney  is  liable  for  every  mistake  Ihat  may  occur  in  practlee, 
or  that  he  may  be  held  reaponsible  to  his  client  for  every  error  of  judgment  in  the  conduct 
of  his  client's  cause.  Instead  of  that  the  rule  is,  that  if  he  acts  with  a  proper  degree  of 
skill  and  with  reasonable  care,  and  to  the  best  of  his  knowledge,  he  will  not  be  held  re- 
q>onsible.    Bowman  v.  TaUman,  27  How.  Pr.  S12,  274. 

If  he  fails  in  any  of  these  respects  he  may,  and  sometimes  does  not  only  forfeit  all  daim 
for  compensation,  but  may  also  render  himself  liable  to  his  cUent  for  any  damage  he  may 
sustain  from  such  neglect.  Such  liabilities  fk^uently  arise,  and  an  attorney  may  also 
be  liable  to  his  cUent  for  the  consequences  of  his  want  of  reasonable  care  or  skin  in  mat- 
ters not  in  litigation.  Business  men  not  infk^uently  seek  legal  advice  in  m^^Mtig  or  re- 
ceiving conveyances  of  real  proper^,  and  it  is  well  settled  that  an  attorney  may  be  liable 
to  his  client  for  negligence  or  want  of  reasonable  care  and  skill  in  examining  titles  in  such 
cases,  whether  the  error  occurs  in  respect  to  the  title  of  property  purchased  or  in  the 
covenants  in  the  instrument  of  conveyance,  where  the  property  is  sold. 

Where  the  relation  of  attorney  and  client  exists  there  is  seldom  any  serious  difficulty  ia 
determining  whether  the  client  has  or  has  not  a  cause  of  action,  or  its  nature  and  extent  if 
one  exists.  Criterions  of  standard  character  are  established  In  legal  decisions  by  whldi 
every  such  controversy  may  be  determined,  but  in  the  case  before  the  court  the  defendant 
was  never  retained  or  employed  by  the  plaintiffs,  nor  did  they  ever  pay  him  any  thing  for 
making  the  certificates,  nor  did  he  ever  perform  any  service  at  their  request  or  in  their 
behalf. 

Neither  fraud  nor  collusion  is  alleged  or  proved,  and  it  Is  conceded  that  the  certificates 
were  made  by  the  defendant  at  the  request  of  the  applicant  for  the  loan,  without  any 
knowledge  on  the  part  of  the  defendant  what  use  was  to  be  made  of  the  same  or  to  whom 
they  were  to  be  presented.  None  of  these  matters  are  controverted,  but  the  plaintiffs  con- 
tend tliat  an  attorney  In  such  a  case  is  liable  to  the  immediate  sufferer  for  negligence  in 
the  examination  of  such  a  title,  although  he,  the  sufferer,  did  not  employ  the  defendant^ 
and  the  case  shows  that  the  service  was  performed  for  a  third  person  without  any 
anowledge  that  the  certificate  was  to  be  used  to  procure  a  loan  from  the  injured 
party. 

Persons  acting  professionally  in  legal  formalities,  negotiations  or  proceedings  by  the  war> 
rant  or  authority  of  their  clients,  may  be  regarded  as  atiomeys-at-law  within  the  meaning 
of  that  designation  as  used  in  this  country,  and  all  such,  when  they  undertake  to  conduct 
legal  controversies  or  transactions,  profess  themselves  to  be  reasonably  well  acquainted 
with  the  law  and  the  rules  and  practice  of  the  courts,  and  they  are  bound  to  exercise  in 
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such  proceedingB  a  reasonable  degree  of  care,  prudence,  diligence  and  skill.  Authorities 
eyerywhere  support  that  proposition,  but  attorneys  do  not  profess  to  know  all  the  law  or  to 
be  incapable  of  error  or  mistake  in  applying  it  to  the  facts  of  every  case,  as  even  the  most 
skillful  of  the  profession  would  hardly  be  able  to  come  up  to  that  standard.  Unless  the 
client  is  Injured  by  the  deficiencies  of  his  attorney  he  cannot  maintain  any  action  for 
damages,  but  if  he  is  Injured  the  true  rule  is  that  the  attocney  is  liable  for  the  want  of 
such  skill,  care  and  diligence,  as  men  of  the  legal  profession  conmionly  possess  ana  exer- 
cise in  such  matters  of  professional  employment. 

Both  parties  concur  in  these  suggestions,  but  the  defendant  insists  that  in  ordei  ehat  such 
a  liability  may  arise  there  must  be  some  privity  of  contract  between  the  parties  to  enable 
the  plaintiffs  to  maintain  the  action  ;  that  inasmuch  as  the  defendant  was  never  retained 
or  employed  by  the  plaintiffs,  and  never  rendered  any  service  at  their  request  or  in  their 
behalf,  he  cannot  be  held  liable  to  them  for  any  negligence  or  want  of  reasonable  care, 
skill  or  diligence,  in  giving  to  a  third  party  the  certificates  in  question. 

Beyond  all  doubt  the  general  rule  is  that  the  obligation  of  the  attorney  is  to  his  client  and 
not  to  a  third  party,  and  unless  there  Is  something  in  the  circumstances  of  this  case  to  take 
It  out  of  that  general  rule,  it  seems  clear  that  the  proposition  of  the  defendant  must  be 
sustained.  Shearm.  &  Redf.  on  Neg.,  $  215.  Conclusive  support  to  that  rule  is  found  in 
several  cases  of  high  authority.    Fish  v.  KettUy  17  C.  B.  (N.  S.)  104. 

Argument  to  show  that  the  direct  question  was  involved  in  that  case  was  unnecessary,  as 
the  affirmative  of  the  proposition  sufllciently  appears  in  the  head-note,  which  Is  as  follows: 
That  an  attorney  is  not  liable  to  an  action  for  negligence,  at  the  suit  of  one  between  whom 
and  himself  the  relation  of  attorney  and  client  does  not  exist,  for  giving,  in  answer  to  a 
casual  inquiry,  erroneous  information  as  to  the  contents  of  the  deed. 

Although  the  inquiry  was  addressed  directly  to  the  defendant  and  the  case  shows  that 
the  answer  was  given  to  the  person  making  it,  the  court  held,  Eblb,  C.  J. ,  giving  the  opin- 
ion, that  there  was  no  relation  between  the  parties  from  which  any  contract  could  be 
implied,  nor  any  relation  between  the  parties  from  which  any  duty  could  arise.  Men- 
tion is  then  made  of  the  fact  that  the  defendant  was  the  solicitor  of  the  trustees  of  a 
certain  estate,  and  that  the  plaintiff  was  a  workman  in  the  employ  of  the  trustees,  from 
which  the  court  deduced  the  conclusion  that  the  parties  did  not  stand  in  such  a  relation  to 
each  other  as  to  make  It  any  part  of  the  duty  of  the  defendant  to  give  the  plaintiff  any 
professional  advice.  His  answer  was  entirely  erroneous,  but  the  court  decided  that  he 
could  not  be  held  responsible,  unless  it  could  be  shown  that  at  the  time  he  made  it  he  knew 
it  to  be  false. 

Sufficient  appears  even  in  that  case  alone  to  show  that  the  ruling  of  the  subordinate 
court  Is  correct,  but  It  is  a  mistake  to  suppose  that  the  proposition  is  without  other  support 
than  what  is  derived  from  the  reasons  there  assigned  for  the  conclusion.  Prior  to  that  the 
same  question  was  decided  by  the  highest  court  of  the  same  country  in  the  same  way.  Ap- 
plication to  an  insurance  company  was  made  by  a  certain  party  for  a  loan  of  money,  which 
the  company  agreed  to  make  if  the  party  would  insure  his  life  and  assign  to  them  the  policy 
and  give  sureties  for  the  payment  Oi  Interest  on  the  loan.  It  appears  that  the  plaintiffii 
became  sureties  for  the  applicant,  and  that  the  defendant,  a  law  agent,  employed  by  the 
principal  who  applied  for  the  loan,  drew  up  the  papers  In  the  transaction,  among  which 
was  one  intended  for  the  security  of  the  suretie .^  which  proved  to  be  incomplete.  Loss  was 
sustained  by  the  sureties  and  they  brought  suit  against  the  law  agent,  charging  that  the 
loss  was  occasioned  by  his  negligence  and  want  of  skill  and  other  fault.  Appearance  was 
entered  by  the  defendant  and  he  denied  the  alleged  employment  Judgment  was  rendered 
for  the  plaintiffs  In  the  lower  court,  and  the  defendant  appealed  to  the  House  of  Lords, 
where  the  appeal  was  argued  by  very  able  counsel  Opinions  seriatim  were  delivered  by 
the  Law  Lords.  In  substance  and  effect  Lord  Caxpbeix  said  that  he  never  had  any  doubt 
of  the  unsoundness  of  the  proposition  that  would  nu&intain  the  action  in  such  a  case,  and 
added  that  there  must  be  a  privity  of  contract  between  the  parties,  which  was  not  proved 
in  that  case. 

No  attempt  was  made  by  the  appellee  to  controvert  that  proposition,  but  his  counsel  con- 
tended that  the  law  of  Scotland  was  different;  that  by  the  law  of  the  latter  country  a  law 
agent,  in  respect  of  damage  occasioned  by  his  neglects,  is  responsible  to  those  who  suffer 
by  his  deftalt,  although  there  may  not  have  subsisted  the  relation  ot  pT\ixc\^  ^nd  agent 
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between  them.  It  was  Lord  Cbaitwobth  who  responded  to  that  proposition,  and  in  Ute 
course  of  his  judgment  he  commented  upon  all  the  authorities  cited  in  support  of  the 
same,  and  showed  that  they  failed  to  establish  it. 

Emphatic  concurrence  in  the  conclusion  announced  by  the  chancellor  was  expressed  by 
Iiord  Wkkslbydalc,  to  the  effect  following :  That  "  he  only  who  by  himself  or  another  as 
his  agent,  employs  the  attorney  to  do  the  particular  act  in  which  the  alleged  neglect  has 
taken  place  can  sue  him  f oi'that  neglect,  and  that  that  employment  must  be  af&rxned  in 
the  declaration  of  the  suit  in  distinct  terms." 

By  the  law  of  England  the  right  of  action  depends  entirely  upon  the  question  between 
whom  the  relation  of  principal  and  agent,  client  and  attorney  subsists.  Nothing  more 
decisive  of  the  question  need  be  sought;  and  we  have  the  authority  of  that  great  magis- 
trate to  say  that  it  is  impossible  to  support,  by  a  single  case,  in  that  country,  so  (ottiaorw 
dlnary  a  proposition  as  that  persons  who  were  not,  by  themselves  or  their  agents,  employ 
ers  of  law  agents  to  do  an  act,  could  have  remedy  against  such  agents  for  the  negligent 
performance  of  It. 

Speaking  to  the  same  point,  Lord  Chklmsford  said,  it  is  clear  that  this  general  propor- 
tion, abstracted  from  the  facts  of  the  case,  cannot  be  maintained  to  its  full  extent,  as  It 
would  apply  to  cases  where  there  is  no  privity  of  contract  between  the  parties,  when  It  is 
conceded  that  no  liability  would  arise.    Roberts  v.  Fleming,  4  Macq.  H.  of  L.  Cos.  167, 209. 

Analogous  cases  involving  the  same  principle  are  quite  numerous,  a  few  of  whldi  only 
will  be  noticed.  They  show  to  a  demonstration  that  It  is  not  every  one  who  suffers  a  loss 
from  the  nee^igence  of  another  that  can  maintain  a  suit  on  such  grounds.  On  the  contrary, 
the  limit  of  the  doctrine  relating  to  actionable  negligence,  says  Bbaslkt,  C.  J.,  Is  that  the 
person  occasioning  the  loss  must  owe  a  duty,  arising  ftx)m  contract  or  otherwise,  to  the 
person  sustaining  such  loss.  Such  a  restriction  on  the  right  to  sue  for  the  want  of  care  in 
the  exercise  of  employments  or  the  transaction  of  business  Is  plainly  necessary,  to  restrain 
the  remedy  from  being  pushed  to  an  Impracticable  extreme.  There  would  be  no  bounds  to 
actions  and  litigious  intricacies  if  the  111  effects  of  the  negligence  of  men  may  be  followed 
down  the  chain  of  results  to  the  final  effect.    Kohl  v.  Love^  87  N.  J.  L.  5,  8. 

Injury  was  received  by  the  driver  of  a  mall  coach,  which  broke  down  from  defects  in  its 
construction.  He  brought  suit  against  the  constructor  of  the  coach,  who  sold  the  same  to 
the  owner  of  the  line  In  whose  employment  the  plaintiff  was  engaged  when  the  accident 
happened,  i/e/d,  by  the  whole  court,  that  the  suction  would  not  lie,  as  there  is  no  priTity 
of  contract  between  the  parties.  Unless  we  conflne  the  operation  of  such  contracts  as  this 
to  the  parties  who  entered  into  them,  said  Lord  Abikger,  the  most  absurd  consequences, 
to  which  no  limit  can  be  seen,  will  ensue;  and  Baron  Aij>er8on  remarked,  if  we  hold  that 
the  plaintiff  can  sue  in  such  a  case  there  is  no  point  at  which  such  actions  will  stop.  The 
only  safe  rule  is  to  conflne  the  right  to  recover  to  those  who  enter  into  the  contract;  if  we 
go  one  step  beyond  that  there  is  no  reason  why  we  should  not  go  fl.fty.  Winterhottom  v. 
Wrioht,  10  Mees.  &  Wels.  109, 115. 

Cases  where  fraud  and  collusion  are  alleged  and  proved  constitute  exceptions  to  that 
rule,  and  Parkc,  D.,  very  properly  admits,  In  the  following  case,  that  other  exceptions  to  it 
exist  which  are  as  sound  in  principle  as  the  judgments  which  establish  the  rule.  lAmgrneid 
V.  UiAUdau,  6  Ex.  761-767. 

Examples  of  the  kind  are  given  In  that  case,  two  of  which  deserve  to  be  noticed,  as  they 
have  been  urged  in  argument  to  disprove  the  rule,  but  they  cannot  liave  any  such  effect, 
for  the  plain  reason  that  they  stand  in  many  respects  upon  a  different  footing.  These 
cases,  say  the  court  in  that  opinion,  occur  where  there  has  been  a  wrong  done  to  the  per- 
son, for  which  he  would  have  a  right  of  action,  though  no  such  contract  had  been  made, 
and  the  court  gives  as  an  illustration  the  patient  Injured  by  Improper  medicines  prepared 
by  an  apothecary,  or  one  unskillfully  treated  by  a  surgeon,  where  both  would  be  liable  to 
the  injured  party  even  if  the  father  or  friend  of  the  patient  contracted  with  the  wrong- 
doer. Reported  cases  of  the  kind  are  cited  by  the  plaintiffs,  but  it  is  obvious  that  they 
have  no  proper  application  to  the  case  before  the  court.  Pix3fi;)in  v.  Shepard^  11  Price,  400; 
QladweU  v.  SteggalU^Bing.  (N.  C.)  738;  Otorge  v.  SkivingUm,  L  R.,  6  Exch.  1;  BaOv»i 
V.  Derby y  14  How.  484. 

Many  judicial  decisions  in  this  country  besides  those  dted  also  adopt  the  same  rule  and 
fully  recognize  the  same  class  of  exceptions. 
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Pharmacists  or  apothecaries  who  compound  or  sell  medicines,  if  they  carelessly  label  a 
poison  as  a  harmless  medicine  and  send  it  so  labeled  into  the  market,  are  liable  to  all  per- 
sons who,  without  fault  on  their  part,  are  injured  by  using  it  as  such  medicine,  In  conse- 
quence of  the  false  label;  the  rule  being  that  the  liability  in  such  a  case  arises  not  out  of 
any  contractor  direct  prlrity  between  the  wrong-doer  and  the  person  Injured,  but  out  of 
the  duty  which  the  law  imposes  on  him  to  avoid  acts  in  their  nature  dangerous  to  the  lives 
of  others.  He  is  liable,  therefore,  though  the  poisonous  drug  with  the  label  may  have 
passed  through  many  intermediate  sales  before  it  reached  the  hands  of  the  person  Injured. 
Thomas  v.  Winchester,  S  Seld.  897.410. 

Such  an  act  of  neffllprence  being  imminently  dangerous  to  the  lives  of  others,  the  wrong- 
doer is  liable  to  the  injured  party,  whether  there  be  any  contract  between  them  or  not. 
Where  the  wrongful  act  Is  not  immediately  dangerous  to  the  lives  of  others,  the  negligent 
party,  unless  he  be  a  public  agent  in  the  performance  of  some  duty,  is  In  general  liable 
only  to  the  party  with  whom  he  contracted,  and  on  the  ground  that  negligence  is  a  breach 
of  the  contract.    ColliM  v.  SetdeUy  L.  R. ,  8  C.  P.  496. 

Builders  of  a  public  work  are  answerable  only  to  their  employers  for  any  want  of  reason- 
able care  and  skill  in  executing  their  contract,  and  they  are  not  liable  to  third  persons  for 
.accidents  or  Injuries  which  may  happen  to  them  from  imperfections  of  the  structure  after 
the  same  is  completed  and  has  been  accepted  by  the  employers.  Albany  v.  Cuniiff,  S 
Comst.  165, 174. 

Misfortuoe  to  third  persons  not  parties  to  the  contract  would  not  be  a  natural  and  nec- 
essary consequence  of  the  builders'  negligence,  and  such  negligence  is  not  an  act  immi- 
nently dangerous  to  human  life.    Loop  v.  Litchfield,  42  N.  Y.  851-856;  8.  c,  1  Am.  Rep.  548. 

So  where  the  manufacturer  of  a  steam-boiler  sold  it  to  a  paper  company.  It  was  held  that 
the  seller  was  only  liable  to  the  purchaser  for  defective  materials  or  for  want  of  care  and 
skill  in  its  construction,  and  if  after  delivery  to  and  acceptance  by  the  purchaser,  and 
while  in  use  by  him,  an  explosion  occurs  in  consequence  of  such  defective  construction, 
to  the  injury  of  third  persons,  the  latter  will  have  no  cause  of  action  against  the  manufac- 
turer.    Losee  v.  Clwte,  51  N.  T.  494, 496;  s.  c,  10  Am.  Rep.  688. 

Exactly  the  same  rule  prevails  in  the  State  of  Pennsylvania,  Independent  of  any  statu- 
tory regulation  upon  the  subject,  the  Supreme  Court  of  the  State  holding  that  the  liability 
of  the  recorder  in  such  a  case  is  to  the  party  who  asks  and  pays  for  the  certificate,  and  not 
to  his  assigns  or  alienee.  Houteman  v.  Building  and  Loan  Auoeiatton^  81  Penn.  St. 
256,208. 

Satisfactory  proof  Is  exhibited  that  the  defendant  was  duly  employed  by  the  pretended 
owner  of  the  lot  to  examine  his  title  to  the  same,  and  it  is  conceded  that  he  did  so,  or  that 
his  son  made  the  search  for  him,  and  that  he  made  and  signed  the  certificates  In  question, 
and  that  he  was  paid  for  his  services  by  his  employer;  nor  is  it  questioned  that  the  title 
was  defective  as  alleged.  Concede  that  and  It  follows  as  an  Implication  of  law  that  the 
defendant  assumed  to  possess  the  requisite  knowledge  and  experience  to  perform  the 
stipalated  service,  and  that  he  contracted  with  his  employer  that  he  would  use  reasonable 
care  and  skill  in  the  performance  of  the  duties.  For  a  failure  in  either  of  these  repects,  if 
it  resulted  in  damage  to  his  employer,  he,  the  employer,  is  entitled  to  recover  comx>en8a- 
tlon.    Cham  v.  Heaneut  70  111.  288. 

Decisions  of  the  courts  of  the  highest  authority  support  that  proposition,  but  the  diffi- 
culty in  the  way  of  the  plaintiffs  is  that  they  never  employed  the  defendant  to  search  the 
records,  examine  the  titles  or  make  the  report,  and  it  clearly  appears  that  he  never  per- 
formed any  such  service  at  their  request  or  In  their  behalf,  and  that  they  never  paid  him 
any  thing  for  the  service  he  did  perform  in  respect  to  that  transaction;  nor  is  there  any 
evidence  tending  to  show  any  privity  of  contract  between  them  and  the  defendant,  within 
the  meaning  of  the  law,  as  expounded  by  the  decisions  of  the  court. 

Every  Imputation  of  fraud  is  disclaimed,  and  It  is  clear  that  the  transaction  Is  not  one 
immediately  dangerous  to  the  lives  of  others.  Where  there  is  fraud  or  collusion  the  party 
will  be  held  liable,  even  though  there  is  no  privity  of  contract,  but  where  there  Is  neither 
fraud  nor  collusion  nor  privity  of  contract  the  i)arty  will  not  be  held  liable,  unless  the  ad 
is  one  Inuninently  dangerous  to  the  lives  of  others,  or  is  an  act  performed  in  pursuance  r 
some  legal  duty.    Lauffridge  v.  Levy,  2  M.  &  W.  619,  530l 

We  agree,  said  Lord  Dekman,  C.  J.,  and  afllrm  the  judgment,  on  the  ground  stated 
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Parks,  B.,  that  as  there  is  fraud,  and  damage  the  result  of  that  fraud,  not  from  an  act 
remote  and  consequential,  but  one  contemplated  by  the  defendant  at  the  time  as  one  of 
the  results,  the  party  guilty  of  the  fraud  is  responsible  to  the  party  injured.  Langridoe  t. 
Levy,  4  H.  &  W.  838. 

Abstracts  of  titles  and  certificates  of  the  same  are  frequently  if  not  usually  made  by 
recorders,  prothonotaries  or  clerks,  and  in  some  States  their  liability  is  prescribed  and 
regulated  by  statute.    Bess.  Laws  (Penn.)  187S,  1040. 

By  that  act  those  ofllcers  are  declared  liable  for  all  loss  or  damage  which  may  Imppen  by 
reason  of  any  false  or  erroneous  certificate  of  search,  not  only  to  the  person  or  persons 
to,  for  or  upon  whose  order  the  said  certificate  of  search  is  made  or  given,  but  also  to  any 
person  or  persons  claiming  title  through,  from  or  under  such  person  or  persons,  or  who 
may  suffer  loss  by  reason  of  the  making  or  giving  of  any  such  false  or  erroneous  certificate. 
But  it  Is  unnecessary  to  enter  into  any  discussion  of  such  regulations,  as.  it  Is  clear  that 
there  are  none  such  in  this  district  which  can  haye  any  application  in  this  case. 

Testimony  was  introduced  at  the  trial  tending  to  show  that  there  is  a  local  unage  In  the 
district  that  the  attorney  examining  the  title  of  such  an  applicant  for  a  loan  shall  be  con- 
sidered as  also  acting  for  the  lender  of  the  money,  and  complaint  is  made  that  the  cotirt 
below  did  not  submit  that  evidence  to  the  jury,  with  proper  instructions.  Evidence  of 
usage  is  not  admissible  to  contradict  or  vary  what  is  clear  and  unambiguous,  or  to  restrict 
or  enlarge  what  requires  no  explanation.  Omissions  may  be  supplied  in  some  cases  hj 
such  proof,  but  it  cannot  prevail  over  or  nullity  the  express  provisions  of  the  contract.  So, 
where  there  Is  no  contract,  proof  of  usage  will  not  make  one,  and  it  can  only  be  admitted 
to  interpret  the  meaning  of  the  language  employed  by  the  parties,  where  the  meaning  is 
equivocal  or  obscure.    Thtnnpmm  v.  Rint,  5  Wall.  068,  679. 

Sufllce  it  to  say,  these  parties  never  met,  and  there  was  no  communication  of  any  kind 
between  the  defendant  and  the  brokers,  or  the  lenders  of  the  money.  Nothing  of  the  kind 
is  pretended,  the  only  suggestion  in  that  direction  being  that  it  may  be  held  that  the 
applicant  for  the  loan,  when  he  employed  the  defendant,  may  be  regarded  as  the  agent  of 
the  plaintiffs.  Buch  suggestion,  being  entirely  without  evidence  to  support  it,  is  entitled  to 
no  weight,  especially  ss  It  appears  that  the  principal  certificate  was  procured  several  dajs 
before  any  interview  upon  the  subject  of  the  loan  took  place  between  the  brokers  and  the 
plaintiffs. 

Waits,  C.  J.,  dissenting.  I  am  unable  to  agree  to  the  judgment  In  this  case.  I  think  If 
a  lawyer,  employed  to  examine  and  certify  to  the  recorded  title  of  real  property,  gives  his 
client  a  certificate  which  he  knows  or  ought  to  know  is  to  boused  by  the  client  in  some 
business  transaction  with  another  person,  as  evidence  of  the  facts  certified  to,  he  is  liable 
to  such  other  person  relying  on  his  certificate  for  any  loss  resulting  from  his  failure  to  find 
on  record  a  conveyance  affecting  the  title,  which,  by  the  use  of  ordinary  professional  care 
and  skill,  he  might  have  found.  That,  as  it  seems  to  me.  Is  this  case.  Ward  was  employed 
by  Cihapman  to  examine  and  oertity  to  the  title  to  a  certain  lot  in  Washington.  Tlie  cir* 
cumstances  were  such  as  ouc^t  to  have  satisfied  him  that  his  certificate  was  to  be  used  hy 
Chapman  in  some  transaction  with  another  person,  as  evidence  of  the  facts  certified  to. 
In  examining  the  records  he  overlooked  a  deed.  In  all  respects  properly  recorded,  which 
showed  on  its  face  that  Chapman  had  conveyed  the  lot  away  in  fee  simple,  and  certified  as 
follows:  **  Lot  5S,  in  Chapman^s  subdivision  of  lots,  In  square  864.  The  title  of  Leonard  S. 
Chapman  to  the  above  lot  is  good  and  the  property  is  unincumbered.  Wm.  H.  Ward.** 
The  National  Savings  Bank,  relying  on  this  certificate  as  true,  loaned  Chapman  $8,500,  tak* 
ingfor  security  a  deed  of  trust  of  the  lot.  It  seems  to  me  that  under  these  drcumstanoes 
Ward  is  liable  to  the  bank  for  any  loss  it  may  sustain  by  reason  of  his  erroneous  csei^ 
tiflcate. 

I  am  authorised  to  say  that  Justices  Swjltss  and  BsAnLsr  concur  in  this  dissents 
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"^  Pharmacists  or  apothecaries  who  compound  or  sell  medicines,  if  they  carelesslj  label  a 

poison  as  a  hannless  medicine  and  send  it  so  labeled  Into  the  market,  are  liable  to  all  per- 
sons who,  without  fault  on  their  part,  are  Injured  by  using  it  as  such  medicine,  in  conse- 
quence of  the  false  label;  the  rule  being  that  the  liabilitj  in  such  a  case  arises  not  out  of 
any  contractor  direct  priTlty  between  the  wrong-doer  and  the  person  injured,  but  out  of 

•>•  -  the  duty  which  the  law  Imposes  on  him  to  avoid  acts  in  their  nature  dangerous  lo  the  lires 

of  others.    He  is  liable,  therefore,  though  the  poisonous  drug  with  the  label  may  have 

passed  through  many  intermediate  sales  before  it  reached  the  hands  of  the  person  Injured. 

Thomas  v.  Winchester,  S  Seld.  a87,4]0. 

Such  an  act  of  negligence  being  imminently  dangerous  to  the  lives  of  others,  the  wrong- 

->  doer  is  liable  to  the  injured  party,  whether  there  be  any  contract  between  them  or  not. 

Where  the  wrongful  act  Is  not  immediately  dangerous  to  the  lives  of  others,  the  negligent 

1-^:  I>arty,  unless  he  be  a  public  agent  in  the  performance  of  some  duty,  is  in  general  liable 

only  to  the  party  with  whom  he  contracted,  and  on  the  ground  that  negligence  Is  a  breach 
of  the  contract.    Collis  v.  Selderiy  L.  R. ,  8  C.  P.  496. 

yiT  Builders  of  a  public  work  are  answerable  only  to  their  employers  for  any  want  of  reason- 

able care  and  skill  In  executing  their  contract,  and  they  are  not  liable  to  third  persons  for 

.^'  .accidents  or  injuries  which  may  happen  to  them  from  imperfections  of  the  structure  after 

^,  the  same  is  completed  and  has  been  accepted  by  the  employers.     Albany  v.  Cuniiff^  S 

Comst.  165, 174. 

^-  Misfortune  to  third  persons  not  parties  to  the  contract  would  not  be  a  natural  and  nee* 

essary  consequence  of  the  builders'  negligence,  and  such  negligence  Is  not  an  act  Immi- 
nently dangerous  to  human  life.    Loop  v.  Litchfield,  42  N.  Y.  851-858;  B.  c,  1  Am.  Rep.  643. 

^  6o  where  the  manufacturer  of  a  steam-boiler  sold  it  to  a  paper  company,  It  was  held  that 

the  seller  was  only  liable  to  the  purchaser  for  defective  materials  or  for  want  of  care  and 
skill  in  its  construction,  and  if  after  delivery  to  and  acceptance  by  the  purchaser,  and 

J.  while  in  use  by  him,  an  explosion  occurs  in  consequence  of  such  defective  construction, 

^  to  the  injury  of  third  persons,  the  latter  will  have  no  cause  of  action  against  the  manufac- 

turer.   Losee  v.  Clute,  51  N.  Y.  494, 496;  s.  c ,  10  Am.  Rep.  688. 

^  Exactly  the  same  rule  prevails  In  the  State  of  Pennsylvania,  Independent  of  any  statu- 

';  tory  regulation  upon  the  subject,  the  Supreme  Court  of  the  State  holding  that  the  liability 

\  of  the  recorder  In  such  a  case  is  to  the  party  who  asks  and  pays  for  the  certificate,  and  not 

to  his  assigns  or  alienee.    Hoiueman  v.  Building  and  Loan  Aaaoeiation,  81  Penn.  St. 

Satlsfactoiy  proof  is  exhibited  that  the  defendant  was  duly  employed  by  the  pretended 
owner  of  the  lot  to  examine  his  title  to  the  same,  and  It  Is  conceded  that  he  did  so,  or  that 
his  son  made  the  search  for  him,  and  that  he  made  and  signed  the  certificates  In  question, 
and  that  he  was  paid  for  his  services  by  his  employer;  nor  is  it  questioned  that  the  title 
was  defective  as  alleged.  Concede  that  and  It  follows  as  an  implication  of  law  that  the 
defendant  assumed  to  possess  the  requisite  knowledge  and  experience  to  perform  the 
stipalated  service,  and  that  he  contracted  with  his  employer  that  he  would  use  reasonable 
care  and  skill  in  the  performance  of  the  duties.  For  a  failure  in  either  of  these  repects,  if 
it  resulted  in  damage  to  his  employer,  he,  the  employer,  Is  entitled  to  recover  compensa- 
tion. Cha96  V.  Heaneut  70  III.  288. 
Decisions  of  the  courts  of  the  highest  authority  support  that  proposition,  but  the  diffl- 
Ity  in  the  way  of  the  plaintlflta  Is  that  they  never  employed  the  defendant  to  search  the 
>rds,  examine  the  titles  or  make  the  report,  and  It  clearly  appears  that  he  never  per- 
led  any  such  service  at  their  request  or  in  their  behalf,  and  that  they  never  paid  him 
thing  for  the  service  he  did  perform  In  respect  to  that  transaction ;  nor  Is  there  any 
Idence  tending  to  show  any  privity  of  contract  between  them  and  the  defendant,  within 
le  meaning  of  the  law,  as  expounded  by  the  decisions  of  the  court. 

ry  imputation  of  fraud  Is  disclaimed,  and  it  Is  clear  that  the  transaction  is  not  one 
MUately  dangerous  to  the  lives  of  others.  Where  there  is  fraud  or  collusion  the  party 
)e  held  Uable,  even  though  there  is  no  privity  of  contract,  but  where  there  Is  neither 
1  nor  collusion  nor  privity  of  contract  the  i>arty  will  not  be  held  liable,  unless  the  act 
3  Imminently  dangerous  to  the  lives  of  others,  or  is  an  act  performed  in  pursuance  of 
.e  legal  duty.  Lanijridge  v.  Levy,  2  H.  &  W.  619,  530. 
«^e  agree,  said  Lord  DxmiAir,  C.  J.,  and  affirm  the  judgment,  on  the  ground  stated  by 
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liable  only  ia  case  of  gross  negligence.  Negligence  is  defined  to 
be  the  absence  of  care,  or  the  omission  by  a  party  to  exercise  that 
diligence  which  a  pradent  man  ordinarily  exercises  in  regard  to  his 
own  property.  Has  the  defendant  in  this  case  been  gnilty  of  that 
degree  of  n?giigence,  viz.,  gross  negligence  ?" 

Had  this  definition  been  omitted  it  might  have  been  presumed 
that  the  jury,  from  the  use  of  the  terms  "  slight  care  '*  and  "gro&« 
negligence,"  would  have  reached  a  proper  conclusion  as  to  their 
meaning  and  effect,  but  in  such  case  the  presumption  would  be 
that  the  idea  of  ordinary  care  and  ordinary  prudence  had  been  ex- 
cluded, but  this  would  necessarily  exclude  the  Icrirned  judge's  defi- 
nition. 

The  fact  is,  the  rule  thus  laid  down  by  the  court  is  the  one  which 
our  brother  Woodward,  in  the  case  of  Bank  v.  Oraham,  29  P.  F, 
8mith,  106,  Thomp.  N.  B.  Gas.  875,  adduces  as  decisive  of  the 
bailee's  good  faith  and  performance  of  his  whole  duty.  In  other 
words,  as  it  is  said  by  Duncax,  J.,  in  Tompkins  v.  SaUmarsh, 
14  S.  &  R.  275,  '^  the  bailee  without  reward  is  not  bound  to  ordi- 
nary diligence,  is  not  responsible  for  that  care  which  every  atten- 
tive and  diligent  person  takes  of  his  own  goods,  but  only  for  that 
care  which  the  most  inattentive  take." 

It  follows  that  if  the  defendant  committed  only  a  breach  of  ordi- 
nary care  and  diligence,  in  the  keeping  of  the  plaintiffs  bonds,  the 
verdict  should  have  been  in  its  favor. 

Conceding  that  the  bank,  in  case  of  gross  negligence,  would  be 
liable  for  the  loss  charged,  and  we  do  not  stop  to  discuss  this  ques- 
tion, as  it  has  been  definitely  settled  in  the  case  of  Bank  y. 
Graham^  above  cited,*  then  what  remains  is  the  inquiry  whether 
the  defendant  was  grossly  negligent  in  the  care  of  the  property 
•committed  to  its  charge. 

On  this  branch  of  the  case  the  court  charged  that  the  mere  fact 
that  Blumer,  the  president,  had  used  the  bonds  to  raise  money  for 
his  own  private  purposes,  would  not  of  itself  make  the  bank  lia- 
ble, but  if  this  improper  use  by  him  of  the  plaintiff's  property 
was  known  to  the  bank  officers,  and  they  assented  thereto,  or  if 
they  had  knowledge  thereof,  and  made  no  effort  to  recover  this 
property  if  it  were  recoverable,  that  would  be  such  negligence  on 
their  part  as  would  render  the  bank  liable. 

*  See  also  a.  o.,  21  Am.  Bep.  49,  affirmed,  100  U.  S.  699,  Browne's  Nat.  Bk.  Gas.  64 :  and  $o 
aame  effect,  PatliMn  ▼.  SyracuM  Nat.  Bfc.,  N.  Y.  Ot.  App.  1880,  Browne's  Kat.  Bk.  Caa. 
819. 
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^his  is  goody  sound  law,  bat  we  fail  to  discover  the  evidencd 

Which  adapts  it  to  this  case.    If  there  was  any  evidence  showing 

knowledge  on  part  of  any  of  the  bank  officers  but  Blumer  and  his 

ton,  of  or  concerning  these  bonds  or  their  nse,  proper  or  improper, 

it  does  not  appear  in  the  records  submitted  to  us.    For  this  and 

another  error. 

Judgment  reversed  and  new  ventre  awarded. 


FiBdt  Natiokal  Bank  of  Allektown  y.  HooB. 

(90  Penn   St.  OM.) 

Naiumai  bank— power  to  act  asbroker  %n  pur»ha$e  ofteourUiee, 

• 
h  National  bank  has  no  inherent  power  to  act  aa  an  agent  in  the  purchase  of 

bonds  or  utocka  for  third  personp,  and  its  president  cannot  bind  it  hj  an 

Agreement  so  to  act,  without  special  authority. 

ACTION  on  a  certificate  of  deposit    The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

Edward  Harvey  and  5.  E.  Wright^  Jr.,  for  plaintiff  in  error. 

William  P.  Snyder  and  John  Eupp,  for  defendant  in  error. 

This  paper  is  not  merely  a  contract  to  buy  bonds  of  the  city  of 
AUentown,  but  it  is  a  certificate  that  Mr.  Hoch  has  deposited  in 
the  First  National  Bank  of  AUentown  $1,000,  which,  with  interest, 
IS  to  be  accounted  for  on  demand.  The  bank  could  have  discharged 
it  at  any  time  it  saw  fit,  by  paying  or  tendering  the  money  to  Mr. 
Hoch,  and  he  might  have  gone  to  the  bank  at  any  time  during 
banking  hours  and  demanded  the  money. 

Hoch  paid  the  money  to  an  officer  of  the  bank,  and  if  be  was  in 
default,  and  did  not  make  the  proper  entries  in  the  books  of  the 
bank,  Hoch  is  not  to  be  prejudiced  thereby.  The  money  having 
gone  into  the  bank,  through  its  proper  officer,  it  is  bound  to  repay 
it  on  demand,  in  accordance  with  the  terms  of  deposit. 

Meboub,  J.  The  plaintiff  in  error  is  a  National  bank.  The 
suit  was  against  the  bank,  on  a  receipt  signed  by  the  president 
thereof,  in  the  following  words,  to  wit:  --       « 
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$1»000.  Allbrtowh*  Dec,  18, 1875. 

Raoeived  of  Bfr.  William  Hoch,  one  thousand  dollars,  to  he  invested  in  hoods 
of  the  dtjT  of  Allentown,  hearing  seven  per  cent  interest.  Interest  on  the  said 
deposit  to  he  allowed  from  this  date  and  to  he  aoconnted  for  on  demand. 

W.  H.  BliUMJfiR, 

President  Firtt  Nat.  Bank. 

The  defendant  in  error  failing  to  obtain  all  the  required  bonds^ 
or  a  return  of  the  residue  of  the  money,  brought  this  suit 

The  court  directed  fche  jurj  to  return  a  verdict  in  his  favor. 

It  is  well-recognized  law  that  a  National  bank  is  not,  by  its  char- 
ter, authorized  to  act  as  a  broker  or  agent  in  the  purchase  of  bonds 
and  stocks.  Its  specified  powers  given  by  statute,  nor  its  incidental 
powers  necessary  to  carry  on  the  business  of  banking  do  not  extend 
to  the  transaction  of  such  business.  First  NaL  Bank  of  Charlotte 
V.  Exchange  Bank,  2  Otto,  122 ;  Thomp.  N.  B.  Cas.  124 ;  Ibtoler  v. 
Scully,  22  P.  P.  Smith,  462;  8.  c,  13  Am.  Hep.  699 ;  Thomp.  N.  B. 
Cas.  854.  When  the  paper  on  its  face  shows  the  transaction  not  to 
be  within  the  usual  course  of  business  of  the  bank,  it  is  not  binding 
on  the  bank,  although  signed  by  the  president  thereof ,  as  such 
officer.  He  is  the  executive  agent  of  the  board  of  directors  within 
the  ordinary  business  of  the  b<ink,  but  cannot  bind  it  by  a  contract 
outside  thereof,  without  special  authority.  I  do  not  understand 
these  general  rules  to  be  denied.  Some  of  them  are  expressly  ad- 
mitted, and  the  others  impliedly  conceded  by  the  court  below,  and  by 
the  counsel  for  the  defendant  in  error.  The  court  ruled  the  ease 
on  the  construction  it  gave  to  the  receipt.  The  learned  judge  said 
to  the  jury,  ''the  question  as  to  whether  the  plaintiff  is  or  is  not 
entitled  to  recover  in  this  action  depends  upon  the  construction 
that  is  put  upon  the  receipt  of  December  18, 1875,  which  has  been 
offered  in  evidence.  It  is  the  duty  of  the  court  to  coustrue  this 
paper.  If  this  were  an  obligation  on  the  part  of  the  bank  to  pur- 
chase and  furnish  the  plaintiff  with  the  kind  of  security  men- 
tioned in  the  paper,  it  would  be  beyond  the  power  of  the  bank  or 
its  president  to  enter  into  that  obligation,  and  the  plaintiff  would 
not  be  entitled  to  recover.  But  I  construe  this  paper  to  mean  that 
it  is  an  acknowledgment  that  the  plaintiff  did  pay  to  the  president 
of  the  defendant  11,000,  which  was  treated,  according  to  the  terms 
of  the  paper,  as  a  deposit,  and  might  be  discharged  by  the  bank, 
either  by  furnishing  the  bonds  of  the  city  of  AUentown^  or  by  re- 
paying the  money  with  interest 
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It  was  undoubtedly  the  datj  of  the  ooart  to  constrae  the  paper ; 
but  we  cannot  concar  in  the  construction  given.  The  principal 
object  of  the  contract,  clearly  shown  by  the  receipt,  was  the  par- 
chase  of  bonds.  That  was  the  specific  purpose  for  which  the  money 
was  left  and  received.  The  language  of  the  receipt  assumed  that 
the  desired  bonds  could  not  be  procured,  and  to  prevent  a  loss  of 
interest  in  the  meantime,  to  the  defendant  in  error,  the  latter 
clause  was  added.  The  primary  thought  and  main  intent  of  the 
contract  was  a  purchase  of  bonds.  The  secondary  one  was  to  pro« 
cure  interest  until  the  investment  could  be  made. 

While  the  word  ''  deposit "  does  appear  in  the  receipt,  yet  it  is 
evidently  used  as  a  synonym  for  money  or  fund.  The  receipt  does 
not  state  that  the  money  is  left  as  in  the  case  of  an  ordinary  deposit; 
nor  that  it  shall  be  deposited  in  bank  to  his  credit ;  nor  was  it  ever 
so  deposited.  It  was  put  in  the  hands  of  the  city  treasurer  on  the 
very  day  of  its  receipt,  presumably  for  the  purpose  of  getting  the 
city  bonds.  The  bank  never  received  the  money.  It  was  never 
subject  to  the  check  drawn  by  the  defendant  in  error  on  the  bank. 
Although  the  transaction  was  with  Blumer,  as  president  of  the 
bank,  yet  in  all  legal  aspects,  it  was  with  him  as  an  individual. 
Upon  the  uncontradicted  testimony,  the  defendant  in  error  was 
not  entitled  to  recover. 

Judfffuefit  reversed. 


Walsh  v.  Commonwealth. 

<S0Penn.8t  419.) 

Otmttiiuiional  law — "  tacajieif  *'  in  office — erection  of  new  county. 

Under  a  constitutional  provlBion  that  the  gOTernor  **  may  fill  any  vacancy  that 
may  happen  *  *  *  In  any  judicial  or  in  any  other  elective  office,  which 
he  is  or  may  he  authorised  to  fill ;  *  *  *  but  in  any  such  case  of  vacancy 
in  an  elective  office,  a  person  shall  he  chosen  to  said  office  at  the  next  general 
election,  unless  the  vacancy  shall  happen  within  three  calendar  months  im- 
mediately preceding  such  election,  in  which  case  the  election  for  said  office 
shall  he  held  at  the  second  succeeding  general  election,"  a  *'  vacancy  "  in  the 
county  offioen  *'  happens  "  when  a  new  county  Is  erected. 


Q 


170  WABBANTO  by  the  Commonwealth,  ex  relatione  Evans 
against  Walsh,  to  show  cause  by  what  authority  ho  exercised 
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tained  the  same,  giving  the  note  and  deed  of  trust  "with  the  certificate  as  Becuiity  for  the 
pajment.  Before  accepting  the  papers  the  plaintiffs,  through  their  agent,  required  the 
brokers  to  sign  the  name  of  the  borrower  to  the  formal  application  for  the  loan,  as  exhibited 
in  the  transcript,  and  that  the  certificate  as  to  the  title  should  be  continued  to  the  date  of 
the  transaction, 

Throughout,  the  negotiation  for  the  loan  was  conducted  entirely  by  the  brokers  with  the 
plaintiffs,  and  it  was  the  borrower  who  procured  the  second  certificate  from  the  defendant, 
the  evidence  showing  that  the  defendant  never  came  In  contact  elUier  with  the  plaintiffs 
or  the  brokers. 

Payment  of  the  note  was  not  made  at  maturity,  and  when  It  was  attempted  to  sell  the 
premises  under  the  trust  deed,  it  was  discovered  that  the  certificates  were  untrue,  and  that 
the  grantors,  on  the  thirteenth  of  March  previous,  had  conveyed  the  premises  in  fee  simple 
by  deed  duly  executed  and  recorded. 

AttorneyB-«t4aw  are  ofllcers  of  the  court,  admitted  as  such  by  its  order,  but  it  is  a  mis- 
take to  suppose  that  they  are  officers  of  the  United  States,  as  they  are  neither  elected  nor 
appointed  in  the  manner  prescribed  by  the  Constitution  for  the  election  or  appointment  of 
such  oflloers.    Ex  parU  Oarland,  4  Wall.  888,  S78. 

When  a  person  adopts  the  legal  profession  and  assumes  to  exercise  its  duties  in  behalf  of 
another  for  hire,  he  must  be  understood  as  promising  to  employ  a  reasonable  degree  of 
care  and  skill  in  the  performance  of  such  duties,  and  if  injury  results  to  the  client  from  a 
want  of  such  a  degree  of  reasonable  care  and  sUll,  the  attorney  may  be  held  to  req;>ond  in 
damages  to  the  extent  of  the  Injury  sustained.  Proof  of  employment  and  the  want  of 
reasonable  care  and  skill  are  prerequisites  to  the  maintenance  of  the  action,  but  it  must 
not  be  understood  that  an  attorney  Is  liable  for  every  mistake  Ihat  may  occur  In  practice, 
or  that  he  may  be  held  responsible  to  his  client  for  every  error  of  judgment  in  the  conduct 
of  his  cllent^s  cause.  Instead  of  that  the  rule  is,  that  If  he  acts  with  a  proper  degree  of 
skill  and  with  reasonable  care,  and  to  the  best  of  his  knowledge,  he  will  not  be  held  re- 
sponsible.   Bowman  v.  TaUmarit  27  How.  Pr.  212,  274. 

If  he  fails  in  any  of  these  respects  he  may,  and  sometimes  does  not  only  forfeit  all  claim 
for  compensation,  but  may  also  render  himself  liable  to  his  client  for  any  damage  he  may 
sustain  from  such  neglect.  Such  liabilities  frequently  arise,  and  an  attorney  may  also 
be  liable  to  his  client  for  the  consequences  of  his  want  of  reasonable  care  or  skill  in  mat- 
ters not  In  litigation.  Business  men  not  infrequently  seek  legal  advice  In  making  or  re- 
ceiving conveyances  of  real  property,  and  it  is  well  settled  that  an  attorney  may  be  liable 
to  his  client  for  negligence  or  want  of  reasonable  care  and  skill  in  examining  titles  in  such 
cases,  whether  the  error  occurs  In  respect  to  the  title  of  property  purchased  or  in  the 
covenants  in  the  instrument  of  conveyance,  where  the  property  is  sold. 

Where  the  relation  of  attorney  and  client  exists  there  is  seldom  any  serious  difficulty  in 
determining  whether  the  client  has  or  has  not  a  cause  of  action,  or  its  nature  and  extent  If 
one  exists.  Criterions  of  standard  character  are  established  In  legal  decisions  by  whldi 
every  such  controversy  may  be  determined,  but  In  the  case  before  the  court  the  defendant 
was  never  retained  or  employed  by  the  plaintiffs,  nor  did  they  ever  pay  him  any  thing  for 
maldng  the  certificates,  nor  did  he  ever  perform  any  service  at  their  request  or  In  their 
behalf. 

Neither  fraud  nor  collusion  is  alleged  or  proved,  and  it  is  conceded  that  the  certificates 
were  made  by  the  defendant  at  the  request  of  the  applicant  for  the  loan,  without  any 
knowledge  on  the  part  of  the  defendant  what  use  was  to  be  made  of  the  same  or  to  whom 
they  were  to  be  presented.  None  of  these  matters  are  controverted,  but  the  plaintiffs  con- 
tend that  an  attorney  in  such  a  case  is  liable  to  the  immediate  sufferer  for  negligence  in 
the  examination  of  such  a  title,  although  he,  the  sufferer,  did  not  employ  the  defendant, 
and  the  case  shows  that  the  service  was  performed  for  a  third  person  without  any 
knowledge  that  the  certificate  was  to  be  used  to  procure  a  loan  from  the  Injured 
party. 

Persons  acting  professionally  in  1^^  formalities,  negotiations  or  proceedings  by  the  war> 
lant  or  authority  of  their  clients,  may  be  regarded  as  attomeys-at-law  within  the  meaning 
of  that  designation  as  used  in  this  country,  and  all  such,  when  they  undertake  to  conduct 
legal  controversies  or  transactions,  profess  themselves  to  be  reasonably  well  acquainted 
vlth  the  law  and  the  rules  and  practice  of  the  courts,  and  they  are  bound  to  exercise  in 
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such  proceedings  a  reasonable  degree  of  care,  prudence,  diligence  and  skill.  Authorities 
eveiywhere  support  that  proposition,  but  attorneys  do  not  profess  to  know  all  the  law  or  to 
be  incapable  of  error  or  mistake  in  applying  it  to  the  facts  of  every  case,  as  even  the  most 
skillful  of  the  profession  would  hardly  be  able  to  come  up  to  that  standard.  Unless  the 
client  is  injured  by  the  deficiencies  of  his  attorney  he  cannot  maintain  any  action  for 
damages,  but  if  he  is  injured  the  true  rule  is  that  the  attocney  is  liable  for  the  want  of 
such  skill,  care  and  diligence,  as  men  of  the  legal  profession  commonly  possess  ana  exer- 
cise in  such  matters  of  professional  employment. 

Both  parties  concur  in  these  suggestions,  but  the  defendant  insists  that  in  ordei  that  such 
a  liability  may  arise  there  must  be  some  privity  of  contract  between  the  parties  to  enable 
the  plaintiffs  to  maintain  the  action  ;  that  Inasmuch  as  the  defendant  was  never  retained 
or  employed  by  the  plaintiffs,  and  never  rendered  any  service  at  their  request  or  in  their 
behalf,  he  cannot  be  held  liable  to  them  for  any  n^llgence  or  want  of  reasonable  care, 
skill  or  diligence,  in  giving  to  a  third  party  the  certificates  In  question. 

Beyond  all  doubt  the  general  rule  Is  that  the  obligation  of  the  attorney  Is  to  his  client  and 
not  to  a  third  party,  and  unless  there  is  something  in  the  circumstances  of  this  case  to  take 
It  ont  of  that  general  rule,  it  seems  dear  that  the  proposition  of  the  defendant  must  be 
sustained.  Shearm.  &,  Redf.  on  Keg.,  %  215.  Conclusive  support  to  that  rule  Is  found  in 
several  cases  of  high  authority.    Fish  v.  KeUv,  17  C.  B.  (N.  S.)  104. 

Argument  to  show  that  the  direct  question  was  Involved  in  that  case  was  unnecessary,  as 
the  affirmative  of  the  proposition  sufficiently  appears  In  the  head-note,  which  is  as  follows: 
That  an  attorney  is  not  liable  to  an  action  for  negligence,  at  the  suit  of  one  between  whom 
and  himself  the  relation  of  attorney  and  client  does  not  exist,  for  giving,  in  answer  to  a 
casual  inquiry,  erroneous  information  as  to  the  contents  of  the  deed. 

Although  the  inquiry  was  addressed  directly  to  the  defendant  and  the  case  shows  that 
the  answer  was  given  to  the  person  making  it,  the  court  held,  Erlb,  C.  J., giving  the  opin- 
ion, that  there  was  no  relation  between  the  parties  from  which  any  contract  could  be 
implied,  nor  any  relation  between  the  parties  from  which  any  duty  could  arise.  Men- 
tion is  then  made  of  the  fact  that  the  defendant  was  the  solicitor  of  the  trustees  of  a 
certain  estate,  and  that  the  plaintiff  was  a  workman  in  the  employ  of  the  trustees,  from 
which  the  court  deduced  the  conclusion  that  the  parties  did  not  stand  in  such  a  relation  to 
each  other  as  to  make  it  any  part  of  the  duty  of  the  defendant  to  give  the  plaintiff  any 
professional  advice.  His  answer  was  entirely  erroneous,  but  the  court  decided  that  he 
oould  not  be  held  responsible,  unless  it  could  be  shown  that  at  the  time  he  made  it  he  knew 
itto  be  false. 

Sufficient  appears  even  in  that  case  alone  to  show  that  the  ruling  of  the  subordinate 
court  is  correct,  but  it  is  a  mistake  to  suppose  that  the  proposition  is  without  other  support 
than  what  is  derived  from  the  reasons  there  assigned  for  the  conclusion.  Prior  to  that  the 
same  question  was  decided  by  the  highest  court  of  the  same  country  In  the  same  way.  Ap- 
plication to  an  insurance  company  was  made  by  a  certain  party  for  a  loan  of  money,  which 
the  company  agrend  to  make  if  the  party  would  insure  his  life  and  assign  to  them  the  policy 
and  give  sureties  for  the  payment  Oi  interest  on  the  loan.  It  appears  that  the  plaintiffs 
became  sureties  for  the  applicant,  and  that  the  defendant,  a  law  agent,  employed  by  the 
principal  who  applied  for  the  loan,  drew  up  the  papers  in  the  transaction,  among  which 
was  one  intended  for  the  security  of  the  sureties,  which  proved  to  be  incomplete.  Loss  was 
sustained  by  the  sureties  and  they  brought  suit  against  the  law  agent,  charging  that  the 
loss  was  occasioned  by  his  negligence  and  want  of  skill  and  other  fault.  Appearance  was 
entered  by  the  defendant  and  he  denied  the  alleged  employment.  Judgment  was  rendered 
for  the  plaintiffs  In  the  lower  court,  and  the  defendant  appealed  to  the  House  of  Lords, 
where  the  appeal  was  argued  by  very  able  counsel  Opinions  seriatim  were  delivered  by 
the  Law  Lords.  In  substance  and  effect  Lord  Campbell  said  that  he  never  had  any  doubt 
of  the  unsoundness  of  the  proposition  that  would  maintain  the  action  in  such  a  case,  and 
added  that  there  must  be  a  privity  of  contract  between  the  parties,  which  was  not  proved 
in  that  case. 

No  attempt  was  made  by  the  appellee  to  controvert  that  proposition,  but  his  counsel  con- 
tended that  the  law  of  Scotland  was  different;  that  by  the  law  of  the  latter  country  a  law 
•gent,  in  respect  of  damage  occasioned  by  his  neglects,  is  responsible  to  those  who  suffer 
by  his  default,  although  there  may  not  have  subsisted  the  relation  of  principal  and  agent 
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between  them.  It  was  Lord  Crakwobth  who  responded  to  that  proposition,  and  in  the 
course  of  his  Judgment  he  commented  upon  all  the  authorities  cited  In  support  of  the 
same,  and  showed  that  they  failed  to  establish  it. 

Emphatic  concurrence  In  the  conclusion  announced  by  the  chancellor  was  expressed  by^ 
Lord  Wbnsleydalb,  to  the  effect  following :  That  "  he  only  who  by  himself  or  another  as 
his  agent,  employs  the  attorney  to  do  the  particular  act  in  which  the  alleged  neglect  haa 
taken  place  can  sue  him  foithat  neglect,  and  that  that  employment  must  be  affirmed  in 
the  declaration  of  the  suit  in  distinct  terms.*' 

By  the  law  of  England  the  right  of  action  depends  entirely  upon  the  question  betweea 
whom  the  relation  of  principal  and  agent,  client  and  attorney  subsists.  Nothing  mor» 
decisive  of  the  question  need  be  sought;  and  we  have  the  authority  of  that  great  magis- 
trate to  say  that  it  is  impossible  to  support,  by  a  single  case,  in  that  country,  so  eztraor- 
dinary  a  proposition  as  that  persons  who  were  not,  by  themselves  or  their  agents,  employ* 
ers  of  law  agents  to  do  an  act,  could  have  remedy  against  such  agents  for  the  negligent 
performance  of  it. 

Speaking  to  the  same  point.  Lord  CnaLMSPOEn  said,  it  is  clear  that  this  general  propoai* 
tlon,  abstracted  from  the  facts  of  the  case,  cannot  be  maintained  to  its  full  ezt&it,  as  It 
would  apply  to  cases  where  there  is  no  privity  of  contract  between  the  parties,  when  It  la 
conceded  that  no  liability  would  arise.    Roberts  v.  Fltming,  4  Macq.  H.  of  L.  Gas.  187, 908. 

Analogous  cases  involving  the  same  principle  are  quite  numerous,  a  few  of  which  only 
will  be  noticed.  They  show  to  a  demonstration  that  it  is  not  every  one  who  suffers  a  loaa 
from  the  negligence  of  another  that  can  maintain  a  suit  on  such  grounds.  On  the  contraryt 
the  limit  of  the  doctrine  relating  to  actionable  negligence,  says  Bkasx^bt,  C.  J.,  is  that  the 
person  occasioning  the  loss  must  owe  a  duty,  arising  from  contract  or  otherwise,  to  the 
person  sustaining  such  loss.  Such  a  restriction  on  the  right  to  sue  for  the  want  of  care  In 
the  exercise  of  employments  or  the  transaction  of  business  is  plainly  necessary,  to  restrain 
the  remedy  from  being  pushed  to  an  impracticable  extreme.  There  would  be  no  bounds  to 
actions  and  litigious  intricacies  if  the  ill  effects  of  the  negligence  of  men  may  be  followed 
down  the  chain  of  results  to  the  final  effect.    Kahl  v.  X^re,  87  K.  J.  L.  6,  8. 

Injury  was  received  by  the  driver  of  a  mail  coach,  which  broke  down  from  defects  in  Its 
construction.  He  brought  suit  against  the  constructor  of  the  coach,  who  sold  the  same  to 
the  owner  of  the  line  In  whose  employment  the  plaintiff  was  engaged  when  the  accident 
happened,  //e/d,  by  the  whole  court,  that  the  action  would  not  lie,  as  there  Is  no  privity 
of  contract  between  the  parties.  Unless  we  confine  the  operation  of  such  contracts  as  this 
to  the  parties  who  entered  into  them,  said  Lord  Abinoer,  the  most  absurd  consequences, 
to  which  no  limit  can  be  seen,  will  ensue;  and  Baron  Alokrson  remarked,  If  we  hold  that 
the  plaintiff  can  sue  in  such  a  ca^e  there  Is  no  point  at  which  such  actions  wfll  stop.  The 
only  safe  rule  is  to  confine  the  right  to  recover  to  those  who  enter  into  the  contract;  if  we 
go  one  step  beyond  that  there  is  no  reason  why  we  should  not  go  fifty.  Winterbnttom  t. 
Wright,  10  Mees.  &  Wels.  109,  UH. 

Cases  where  fraud  and  collusion  are  all^^  and  proved  constitute  exceptions  to  thjtt 
rule,  and  Parke,  B.,  very  properly  admits,  in  the  following  case,  that  other  exceptions  to  It 
exist  which  are  as  sound  In  principle  as  the  Judgments  which  establish  the  rule.  Longmeid 
V.  H(tlliday,  6  Ex.  761-767. 

Examples  of  the  kind  are  given  in  that  case,  two  of  which  deserve  to  be  noticed,  as  th^ 
have  been  urged  in  argument  to  disprove  the  rule,  but  they  cannot  have  any  su(^  effect, 
for  the  plain  reason  that  they  stand  in  many  respects  upon  a  different  footing.  These 
cases,  say  the  court  In  that  opinion,  occur  where  there  has  been  a  wrong  done  to  the  per* 
son,  for  which  he  would  have  a  right  of  action,  though  no  such  contract  had  been  made, 
and  the  court  gives  as  an  illustration  the  patient  injured  by  improper  medicines  prepared 
by  an  apothecary,  or  one  unskillfully  treated  by  a  suigeon,  where  both  would  be  liable  to 
the  injured  party  even  if  the  father  or  friend  of  the  patient  contracted  with  the  wrong- 
doer. Reported  cases  of  the  kind  are  cited  by  the  plaintiffs,  but  It  Is  obvious  that  they 
have  no  proper  application  to  the  case  before  the  court.  Pippin  v.  Shepardt  11  Price,  400; 
GladweU  v.  SteggcUU  5  Bing.  (N.  C.)  788 ;  Oeorge  v.  SkivingUm^  L  R.,  6  Exch.  1;  JBeriHcnf 
▼.  Derby^  U  How.  484. 

Many  judicial  decisions  in  this  country  besides  those  cited  also  adopt  the  nine  rule  and 
fully  recognise  the  same  class  of  exceptions. 
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Pharmacists  or  apothecaries  who  compound  or  sell  medicines,  if  they  careless! j  label  a 
poison  as  a  harmless  medicine  cuid  send  It  so  labeled  Into  the  market,  are  liable  to  all  per- 
sons who,  without  fault  on  their  part,  are  Injured  by  using  It  as  such  medicine,  in  conse- 
quence of  the  false  label;  the  rule  being  that  the  liability  in  such  a  case  arises  not  out  of 
any  contractor  direct  privity  between  the  wrong-doer  and  the  person  injured,  but  out  of 
the  duty  which  the  law  imposes  on  him  to  avoid  acts  in  their  nature  dangerous  to  the  lives 
of  others.  He  is  liable,  therefore,  though  the  poisonous  drug  with  the  label  may  have 
passed  through  many  intermediate  sales  before  It  reached  the  hands  of  the  person  injured . 
Tfwmaa  v.  Winchester,  2  Seld.  897.410. 

Such  an  act  of  nesligence  being  inmilnently  dangerous  to  the  lives  of  others,  the  wrong- 
doer Is  liable  to  the  Injured  party,  whether  there  be  any  contract  between  them  or  not. 
Where  the  wrongful  act  is  not  immediately  dangerous  to  the  lives  of  others,  the  negligent 
]>arty,  unless  he  be  a  public  agent  in  the  performance  of  some  duty.  Is  In  general  liable 
only  to  the  party  with  whom  he  contracted,  and  on  the  ground  that  negligence  is  a  breach 
of  the  contract.    Colli$  v.  Selden,  L.  R. ,  8  C.  P.  496. 

Builders  of  a  public  work  are  answerable  only  to  their  employers  for  any  want  of  reason- 
able care  and  skill  in  executing  their  contract,  and  they  are  not  liable  to  third  persons  for 
.accidents  or  injuries  which  may  hapi>en  to  them  from  imperfections  of  the  structure  after 
the  same  Is  completed  and  has  been  accepted  by  the  employers.  Albany  v.  Cuniiff,  8 
Comst.  165, 174. 

Misfortune  to  third  persons  not  parties  to  the  contract  would  not  be  a  natural  and  nec- 
essary consequence  of  the  builders*  negligence,  and  such  negligence  is  not  an  act  inmil- 
nently dangerous  to  human  life.    Loop  v.  Litehjield,  42  N.  Y.  851-858;  8.  c,  1  Am.  Rep.  643. 

So  where  the  manufacturer  of  a  steam-boiler  sold  it  to  a  paper  company,  it  was  held  that 
the  seller  was  only  liable  to  the  purchaser  for  defective  materials  or  for  want  of  care  and 
skill  in  its  construction,  and  if  after  delivery  to  and  acceptance  by  the  purchaser,  and 
while  in  use  by  him,  an  explosion  occurs  in  consequence  of  such  defective  construction, 
to  the  injury  of  third  persons,  the  latter  vrill  have  no  cause  of  action  against  the  manufac- 
turer.   Lo9ee  V.  C7iUe,  51  K.  T.  494, 496;  s.  c ,  10  Am.  Rep.  688. 

Exactly  the  same  rule  prevails  in  the  State  of  Pennsylvania,  Independent  of  any  statu- 
tory  regulation  upon  the  subject,  the  Supreme  Court  of  the  State  holding  that  the  liability 
of  the  re<K>rder  In  such  a  case  is  to  the  party  who  asks  and  pays  for  the  certificate,  and  not 
to  his  assigns  or  alienee.  Houseman  v.  Building  and  Loan  Association^  81  Penn.  St 
856,262. 

Satisfactory  proof  Is  exhibited  that  the  defendant  was  duly  employed  by  the  pretended 
owner  of  the  lot  to  examine  his  title  to  the  same,  and  it  is  conceded  that  he  did  so,  or  that 
his  son  made  the  search  for  him,  and  that  he  made  and  signed  the  certificates  in  question, 
and  that  he  was  paid  for  his  services  by  his  employer;  nor  is  it  questioned  that  the  title 
was  defective  as  alleged.  Concede  that  and  It  follows  as  an  implication  of  law  that  the 
defendant  assumed  to  possess  the  requisite  knowledge  and  experience  to  perform  the 
stipvlated  service,  and  that  he  contracted  with  his  employer  that  he  would  use  reasonable 
care  and  skill  in  the  performance  of  the  duties.  For  a  failure  In  either  of  these  repects,  if 
it  resulted  in  damage  to  his  employer,  he,  the  employer,  is  entitled  to  recover  compensa- 
tion.   Chase  v.  Heaney,  70  HI.  fXS, 

Decisions  of  the  courts  of  the  highest  authority  support  that  proposition,  but  the  diffi- 
culty in  the  way  of  the  plaintiffs  is  that  they  never  employed  the  defendant  to  search  the 
records,  examine  the  titles  or  make  the  report,  and  It  clearly  appears  that  he  never  per- 
formed any  such  service  at  their  request  or  in  their  behalf,  and  that  they  never  paid  him 
any  thing  for  the  service  he  did  perform  In  respect  to  that  transaction ;  nor  Is  there  any 
evidence  tending  to  show  any  privity  of  contract  between  them  and  the  defendant,  within 
the  meaning  of  the  law,  as  expounded  by  the  decisions  of  the  court. 

Every  imputation  of  fraud  is  disclaimed,  and  it  is  clear  that  the  transaction  is  not  one 
Immediately  dangerous  to  the  lives  of  others.  Where  there  is  fraud  or  collusion  the  party 
will  be  held  liable,  even  though  there  is  no  privity  of  contract,  but  where  there  is  neither 
firaud  nor  collusion  nor  privity  of  contract  the  party  will  not  be  held  liable,  unless  the  act 
is  one  inmiinently  dangerous  to  the  lives  of  others,  or  is  an  act  performed  in  pursuance  of 
■ome  legal  duty.    Langridge  v.  Lcx>y,  2  M.  &  W.  519,  53a 

We  agree,  said  Lord  Dekman,  C.  J.,  and  affirm  the  Judgment,  on  the  ground  stated  by 
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the  right  of  the  people  to  elect  their  officers  in  the  aiitamn  of  187£ 
It  was  said  that  there  was  ample  time  after  the  proclamation  to  se- 
lect candidafces,  and  to  provide  that  the  rights  of  parties,  individi 
uals  and  the  community  should  be  secured  from  hazard.  If  this 
court  had  the  power  to  say  this,  it  is  possible  that  this  suggestion 
would  be  adopted.  It  is  true  that  all  formal  details  relating  to 
assessments,  revision  of  lists,  the  furnishing  of  ballot-boxes  and 
blanks,  and  the  notice  to  be  given  by  the  sheriff,  could  have  beeq 
arranged  in  this  interval  of  seventy-six  days.  But  cases  might  oc- 
cur where  the  interval  would  be  forty,  thirty,  twenty  or  ten  days. 
And  it  would  be  necessary  to  go  into  an  inquiry  in  each  instance, 
into  the  adequacy  of  time  to  prepare  for  the  election.  To  guard 
against  a  shifting  rule  like  this,  fortunately  for  the  community  and 
the  courts,  the  Constitution  has  established  an  abiding  and  pervad- 
ing system.  It  was  the  opinion  of  its  framers  that  the  work  of 
selecting  officers  for  the  government  of  the  Commonwealth,  and  of 
the  counties  of  the  Commonwealth,  should  be  carefully  and  thought- 
fully done.  Haste,  impulse  and  evil  temper  will  enter  into  politi* 
cal  contests,  whatever  safeguards  may  be  thrown  around  the  ballot, 
and  whatever  may  be  the  period  allowed  for  deliberation.  But  the 
Constitution  has  established  the  unbending  rule  that  three  full 
months  shall  be  the  period  within  which  to  prepare  for  an  election 
to  supply  a  vacancy,  and  during  which  mistakes  may  be  corrected, 
prejudices  may  be  overcome,  ignorance  may  be  enlightened,  excite- 
ment may  be  allayed,  and  passions  may  subside.  It  has  not  been 
suggested  that  this  election  resulted  in  the  choice  of  a  surveyor  who 
was  not  entirely  competent,  and  did  not  possess  every  requisite 
qualification  for  the  duties  of  the  position.  But  it  has  sometimes 
happened  that  in  haste,  and  under  the  influence  of  prejudice,  very 
important  offices  have  been  filled,  not  only  by  very  incompetent,  but 
by  very  bad  men. 

It  has  not  been  thought  necessary  to  incumber  this  opinion  witU 
quotations  from  the  authorities  bearing  on  this  question.  They  are 
overwhelmingly  preponderant  in  favor  of  the  position  of  the  defend- 
ant, and  have  been  marshalled  with  great  ability  in  his  counsels' 
original  and  supplemental  briefs.  Indeed,  in  this  connection,  the 
court  have  pleasure  in  acknowledging  the  benefit  they  hare  derived 
from  the  careful,  skillful  and  thorough  preparation  of  this  cause  by 
the  counsel  for  both  the  parties.  A  single  remark  in  regard  to 
each  of  the  cased  of  Oommontveatth  v.  Stdift,  4  Whart  186 ; 
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V.  Ranhy,  9  Barr.  513,  and  GommonweaUh  y.  Xingf  4  Norris,  103^ 
needs  only  to  be  made.  The  only  point  ruled  in  the  first  was,  that 
the  Constitution  of  1838  did  not  create  a  Tacancy  in  the  office  of 
recorder  of  deeds,  and  that  the  power  remained  in  the  governor  to 
appoint  under  the  Constitution  of  1790  until  the  general  election  in 
1839.  In  the  second,  it  was  decided  that  the  death  of  a  person  elected 
to  fill  the  office  of  clerk  of  the  Orphans'  Court  before  he  had  qual- 
ified himself,  according  to  law,  did  not  create  a  yacancy,  but  the 
incumbent,  who  was  commissioned  to  fill  the  office  until  his  suc- 
cessor should  be  qualified,  held  over.  In  the  third  case,  the  sheriff 
of  McEean  county  died  about  three  weeks  before  the  general  elec- 
tion of  1875,  in  the  third  and  closing  year  of  his  term ;  and  as  the 
people  of  the  county  could  have  devoted  the  whole  of  the  three 
years  to  preparation  for  the  election  of  his  successor,  it  was  held  of 
course,  that  the  apix)intee  of  the  governor  could  retain  the  office 
only  to  the  time  when  the  new  term  began  in  January  1876.  Noth- 
ing decided  in  either  of  those  cases  touches  the  points  in  issue 
here. 

The  judgment  of  ouster  is  reversed  at  the  costs  of  the  relator, 
and  it  is  now  ordered,  adjudged  and  decreed  that  judgment  on  the 
demurrer  in  favor  of  the  defendant  be  forthwith  entered,  and  it  is 
further  ordered,  adjudged  and  decreed  that  the  said  defendant  re- 
cover  his  costs  of  said  relator,  to  be  levied  by  execution,  as  in  cases 
of  debt 

Judgment  reversed. 

Justices  Mebour  and  Oordok  dissented. 


KoTB  BT  THX  Rbportkr.— At  the  last  general  election  In  New  York  an  amendment  to 
the  Constitution  was  adopted,  by  which  an  additional  justice  of  the  Supreme  Court  of  the 
Second  Judicial  District  was  proTlded.  The  question  arose  whether  the  governor  can  ap- 
point an  incumbent  to  hold  until  the  next  election.  The  answer  depends  on  the  question 
whether  there  is  a  present  "  Tacancy/*  t  e.,  whether  a  '*  vacancy  **  can  occur  in  an  office 
which  has  never  been  filled.  The  attorney-general  pronounced  an  opinion  in  the  affirma- 
tive. He  said  the  question  has  never  been  judicially  determined  in  this  State,  and  citing 
the  principal  case,  said  It  is  sustained  by  Sloehino  v.  State,  7  Ind  829;  Cdlttnt  v.  State,  8  id. 
844;  Biddle  v.  WiOard,  10  id.  88;  People  v.  PctrlBer,  87  CaL  660;  SlaUexreL  AUonuy-Oenr 
eral  v.  Irwin, 5  Nev.  Ill ;  State  v.  Adame,  S  Stewart  (Ala  ),  281;  QomUey  v.  Taylor,  44  Geo. 
79;  QHm  v.  i2iiM,  49  id  116;  DM.  on  Mun.  Corp.  161,  note  4. 

In  Stamm  v.  Dixon,  Supreme  Court  of  Wisconsin,  May  11, 1860,  the  meaning  of  **  va- 
cancy in  office  "  was  passed  upon.  The  statute  declares  that  **  whenever  the  ofllce  of  any 
justice  of  the  peace  shall  become  vacant  by  resignation,  removal  or  otherwise,**  the  Jus- 
tioe  to  whom  the  books  and  papers  of  soch  former  justice  shall  be  delivered  shall  proceed 
to  try  the  cause.  U  was  held  that  this  laohides  the  case  of  one  who  ceases  to  be  justioe 
by  resfov  of  the  expiration  of  his  term.  The  court  said:  *' We  cannot  think  that  the  legia- 
latore  would  have  been  so  solicitous  to  preserve  the  right  of  a  party  to  an  action  pending 
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and  undetermined  before  a  Juatloe,  when  be  sbould  die,  remore  out  of  his  town,  be 
moved  from  offloe,  or  resign,  before  the  ezplratlon  of  his  term,  to  have  the  same  continued 
and  tried  before  his  saocessor  in  oflloe,  or  other  josUoe  into  whose  hands  the  docket  of 
such  jostioe  should  be  delivered,  and  yet  have  intended  that  when  the  vacancy  oocoired 
by  the  expiration  of  his  term,  an  event  which  would  occur  much  more  frequently  than  the 
other,  the  justice  to  whom  he  delivered  his  books  and  papers,  as  required  by  said  section  84S« 
should  have  no  power  to  proceed  in  any  action  which  remained  undetermined  on  the  docket 
of  such  predecessor.  It  is  true  that  a  vacancy  in  an  office  does  not  occur  by  the  expiration 
of  the  term  of  oflftce  for  which  the  officer  who  ffils  the  office  was  elected,  within  the  mean- 
ing of  the  statute  which  provides  for  the  filling  of  vacancies  in  office  by  the  appointment 
or  election  of  another  to  fill  such  vacancy;  but  we  think  it  is  clearly  within  the  meaning 
of  the  word  *  vacant,'  as  used  in  this  statute,  that  the  office  of  any  particular  Justice  of  the 
peace  does  become  vacant  when  the  term  for  which  he  was  elected  expires,  and  he  is  not 
elected  his  own  successor.  Such  has  been  the  uniform  construction  of  this  statute  sinoe 
the  adoption  of  the  Revised  Statutes  of  1849.  If  the  word  *  vacant,*  as  used  in  said  secUon 
848,  does  not  cover  the  case  of  the  termination  of  the  office  of  the  Justice  by  the  expira- 
tion of  his  term  of  offloe,  then  there  never  has  been,  and  is  not  now,  any  law  of  this  State 
which  authorizes  a  successor  in  office  of  any  Justioe  of  the  peace,  who  has  held  his  office 
until  tho  expiration  of  the  term  for  which  he  was  elected,  to  hear,  try  and  determine  any 
action  which  might  have  been  pending  and  undetermmed  upon  the  docket  of  his  prede- 
cessor at  the  time  his  term  of  office  expired,  and  all  such  actions  would  abate  absolutely 
when  such  term  expired.  The  uniform  construction  of  this  statute  to  the  contrary,  for 
more  than  thirty  years,  without  question,  is  conclusive  with  us  that  it  should  receive  the 
liberal  construction  contended  for  by  the  learned  counsd  for  the  appellants,  and  that  such 
construction  is  one  which  the  legislature  very  clearly  intended  it  should  receive."  "As 
said  above,  the  meaning  of  the  words  *  vacancy  in  office,*  when  used  in  the  Revised 
Statutes  of  1878,  as  defined  by  the  statute  for  the  purpose  of  declaring  when  such  vacanoy 
may  or  shall  be  filled  by  appointment  or  election,  does  not  apply  to  or  cover  the  case  of  the 
vacancy  which  occurs  by  reason  of  the  expiration  of  the  term  for  which  the  officer  waa 
elected  or  appointed.  There  is  no  vacancy  in  an  office  so  long  as  those  elected  serve  their 
full  term,  and  a  successor  is  elected  and  qualifies  as  provided  by  law;  but  as  to  each  In- 
dividual officer  who  serves  out  his  term  and  is  not  re-elected,  his  office  ceases  and  becomes 
as  to  him  vacant,  and  it  is  in  this  latter  sense  that  the  word  Is  used  in  the  sections  above 
referred  to.  The  vacancy  spoken  of  is  the  vacancy  of  the  office  of  the  mdividual  Justice^ 
and  not  In  the  office  itself.  The  language  used  in  section  8501  is:  *  Whenever  the  office  of 
any  Justice  shall  become  vacant  for  any  cause.'  This  language  clearty  refers  to  the  office 
of  an  individual  Justice,  and  not  to  the  office  itself.  When,  therefore,  the  office  of  any 
justice  expires  it  is  a  vacancy  as  to  him,  and  comes  within  the  meaning  of  the  language 
used.  If,  in  any  case,  the  words  *  vacant  *  or  *  vacancy '  can  be  applied  to  the  case  of  the 
expiration  of  the  term  of  office  of  an  mdividual  officer,  these  words  are  deariy  broad 
enough  to  cover  that  case." 


Lancaster  Fire  Insurance  Company  v.  Lenheim. 

(80  Penn.  St.  497.) 
Insurance — on  stock  ofgoodi  —  condition  c^aintt  keeping  expiosive  JluidM, 

A  fire  policy  insured  a  stock  of  "  general  merdiandlse  of  all  kinds  osuallj 
kept  in  a  ooontry  retail  store/'  "  except  as  hereinafter  provided.*'  Immedl* 
ately  following  tbis  was  an  exemption  from  liability  for  loss  wbere  "  tor- 
pentine  or  benxine  "  were  deposited,  stored,  kept,  or  used,  without  written 
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oonBent  on  the  poIi<7.  The  insarance  clause  waa  written ;  the  exempting 
dauBe  was  printed.  The  insured  kept  for  sale  both  turpentine  and  l>enzine. 
without  such  consent  EM,  that  the  policy  was  yoid,  although  those  arti- 
cles might  be  pari  of  the  merchandise  usually  kept  in  such  stores.  {See 
note,  p.  781.) 

ACTION  on  a  fire  policy,  the  conditions  and  provisions  of  which 
are  sefc  oat  in  the  opinion.  The  insured  kept  for  sale  both 
turpentine  and  benzine,  without  the  consent  of  the  insurer.  The 
plaintiff  had  judgment  below. 

W,  H,  <6  H.  0,  Jessupj  for  plaintiff  in  error. 

Little  &  Blakesleey  for  defendants  in  error.  Where  the  policy 
describes  the  insured  as  engaged  in  a  certain  trade  or  business,  it 
has  been  held  that  he  is  permitted,  by  implication  of  law,  to  keep 
and  use  all  articles  necessary  for  the  customary  carrying  on  of  such 
trade,  although  such  goods  are  classed  as  extra-hazardous.  2  Pars, 
on  Cent.  424.  The  plaintiff  in  error  coucedes  this  well-settled 
principle  as  to  trade  descriptions,  but  justifies  it  on  the  ground  of 
the  necessity  to  support  the  trade.  The  same  principle  rules  our 
case.  If  the  writing  insures  by  describing  a  trade,  the  general 
words  in  writing  include  all  articles  used  in  that  trade,  and  no  ex* 
ceptions  in  print  will  prevail,  because  repugnant.  Franklin  Fire 
Ins.  Co.  V.  Updegraff,  7  Wright  352 ;  Pindar  v.  Kings  County  Ins, 
Co,,  36  N.  Y.  648 ;  WJiitmarsh  v.  Conway  Fire  Ins.  Co.,  16  Gray 
369;  Flanders  on  Fire  Ins.  81 ;  Niagara  Fire  Ins.  Co.  v.  De  Oraff, 
12  Mich.  124.  Birmingham  Ins.  Co.  v.  Kroegher,  83  Penn.  St  64  ; 
6.  c,  24  Am.  Rep.  147  is  distinguishable  from  this  case.  In  that 
•case  the  written  stipulation  was  for  an  insurance  on  *^  stock  of  mer- 
•chandise  contained  in  store."  The  printed  terms  prohibited  the 
keeping  of  carbon  oils,  etc.  It  being  shown  such  oil  was  stored  and 
kept,  of  course  it  was  held  fatal.  '^  Stock  of  merchandise  contained 
in  stoi*e,"  are  not  words  descriptive  of  a  class  of  goods.  It  was  ar- 
gued that  the  word  merchandise  meant  such  as  is  usually  kept  in  a 
country  store,  and  here  is  where  the  case  failed.  They  asked  to 
have  implied  what  we  have  expressed. 

Gordon,  J.  The  policy,  which  forms  the  foundation  of  this  suit 
oovers  a  stock  of  ''  general  merchandise  of  all  kinds  usually  kept  in 
A  country  retail  store."    The  insurance  is  '^against  all  immediate 
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loss  or  damage  as  may  occur  by  firo  to  the  property  specified,  not 
exceeding  the  sum  insured  nor  the  interest  of  the  assured  in  the 
property,  EXCEPT  as  hereinafter  provided.'^  Then,  in  immediate 
connection  with  the  clause  containing  the  above,  comes  the  condi- 
tion  that  the  company  shall  not  be  held  liable,  unless  by  special  con- 
sent in  writing  indorsed  thereon,  for  any  loss  ^'  where  gunpowder, 
phosphorus,  saltpetre,  naphtha,  bbnzine,  camphene,  turpbntike, 
burning-fluid,  spirit-gas,  crude,  coal  or  earth  oils,  or  petroleum,  or 
any  other  articles  subject  to  legal  restriction,  are  deposited,  stored, 
kept  or  used/'  It  will  thus  be  seen  that  this  stock  of  general  mer- 
chandise was  insured,  subject  to  certain  exceptions  and  conditions 
in  said  policy  specified,  neither  can  it  be  justly  said  that  care  was 
not  taken  to  call  attention  to  these  exceptions  and  conditions  for 
the  word  ** except"  is  printed  in  large,  and  the  words  *' benzine" 
and  *' turpentine"  in  small  capitals.  Besides  this,  the  policy  was 
originally  taken  in  the  name  of  Lewis  S.  Lenheim,  and  was  trans- 
ferred to  the  plaintiffs,  subject  to  the  conditions  therein  contained; 
the  usual  complaint,  therefore,  of  small  print  and  want  of  notice 
does  not  apply  in  this  case.  The  contract  of  the  parties,  then,  is 
Tery  easy  of  comprehension.  The  company  agreed  to  insure  for 
Lenheim  &  Co.  this  stock  of  general  merchandise  of  all  kinds 
upuaily  kept  in  a  country  store,  excepting  certain  articles  therein 
speciGcd,  among  others  turpentine  and  benzine,  of  which  it  is  said, 
if  these  are  kept  the  policy  shall  be  void.  The  policy  was  accepted 
under  and  subject  to  these  conditions,  and  it  is  now  produced  in 
order  to  charge  the  company.  May  the  defendant  plead  these  con- 
ditions or  may  it  not  ?  There  is  no  proof  of  fraud,  by  it  or  its 
agents,  whereby  it  might  be  estopped,  and  the  conditions  are  part 
and  parcel  of  the  consideration  of  the  policy.  In  consequence  of 
them  the  plaintiffs  obtained  their  insurance  at  rates  less  than  they 
otherwise  could  hare  done.  The  excepted  articles  are  extremely 
dangerous ;  there  is  good  reason  why  they  should  be  so  excepted, 
wid  there  is  therefore  nothing  unreasonable  in  the  condition  that 
the  policy  should  be  forfeited  upon  the  willful  violation  of  that 
condition. 

But  the  court  below  says,  **  By  the  written  portion  of  the  policy, 
the  insurance  was  on  the  general  stock  of  merchandise  of  all  kinds 
usually  kept  in  a  country  store.  The  prohibitory  clause  in  the 
policy  is  repugnant  to  this  and  cannot  be  interpreted  so  as  to  pre- 
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vent  a  recovery,  if  yoa  fiud  these  articles  were  part  of  all  kinds  of 
merehandise  usually  kept  in  a  country  store/' 

Herein,  however,  is  the  error  in  supposing  there  is  any  repug- 
nancy between  the  written  and  printed  parts  of  the  policy.  There 
is  certainly  no  repugnancy  in  agreeing  to  insure  a  general  stock  of 
merchandise  subject  to  the  condition  that  gunpowder,  petroleum, 
turpentine  and  benzine  shall  not  form  part  of  such  stock.  Surely 
there  is  nothing  so  unusual  in  reservations  and  conditions  in  con- 
tracts as  to  make  them  the  subjects  of  unusual  construction  or  of 
extraordinary  consideration.  Surely,  without  repugnancy  one 
may  contract  for  the  sale  of  a  plantation  of  one  hundred  acres  of 
land  reserving  thereout  ten  acres.  Or  suppose  the  contract  in  con- 
troversy to  be  for  the  sale  of  this  general  stock  of  merchandise, 
excepting  the  articles  above  mentioned,  could  any  one  doubt  but 
that  the  exception  was  good? 

This  case  is  as  nearly  like  that  of  ihe  Insurance  Co.  v.  Kroegher, 
2  Norris,  64;  s.  C,  24  Am.  Rep.  147,  as  two  cases  can  ba  There,  as 
here,  the  insurance  was  upon  a  general  stock  of  merchandise,  but 
we  held  that  the  violation  of  a  condition,  which  provided  that  pe- 
troleum should  not  be  kept,  avoided  the  policy.  In  that  case  all 
the  authorities  now  cited  by  the  plaintiffs  below  Were  adduced,  and 
there  is  nothing  now  proposed  of  such  u  character  as  to  require  us 
to  go  over  the  ground  anew.  We  have  only  to  add,  that  if  the 
plaintiffs'  own  evidence  was  true,  they  had  on  hand,  at  the  time  of 
the  fire,  turpentine  enough  to  avoid  the  policy.  The  benzine  might, 
on  the  principle  de  minimis,  be  disregarded,  since  eight  or  ten 
small  vials  of  it  was  a  quantity  so  trifling  as  not  to  be  worth  atten- 
tion. 

As  what  we  have  said,  in  effect  sustains  all  the  assignments  of 
error,  we  need  not  speak  of  them  seriatim. 

Judgment  i-eversed,  and  a  venire  facias  de  novo  ordered. 

Judgment  reversed. 


NoTi  BT  THS  BxPOBTBB.— This  dedflloii  we  think  is  opposed  to  the  weight  of  authority. 

The  Kroeoher  cane  is  correctly  distixiguished  by  counsel  In  his  argument  aboTe  quoted. 

In  Citieens*  iitsutwice  Co.  y .  MeLaugldin^  {S8  Penn.  St.  485,  the  insurance  was  of  a  patent 
leather  manufactoiy.  The  policy  permitted  flye  barrels  of  bensine  in  a  detached  shed,  but 
Classed  oils  among  hazardous  and  prohibited  riska  The  court  said:  **  The  company  could 
not  have  expected  "  the  business  **  to  be  suspended,  nor  to  be  carried  on  in  any  other  than 
the  customaiy  modes.**  **  The  words  of  the  policy  descriptive  of  the  subject-matter  of  the 
insurance  are  *  the  buildings  of  their  tannery  and  patent  leather  manufactoiy,*  and  it  must 
be  intended  that  these  words  included  whatever,  not  expressly  excepted,  was  neoessaiy 
and  essentisl  in  conducting  such  a  bttsiness.**    Citing  the  Harper  cose. 
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In  FVanklin  Fire  Ituiuranee  On,  ▼.  UpdegraS,  43  Peon.  8t.ffO^  tlie  insonuioe  was  on  mei^ 
ehandlae  such  as  is  nsually  kept  In  ooantry  stores.   JBbhrdware,  china,  gUsswara,  looking^ 
glassB,  etc.,  were  claased  in  tlie  poUcj  among  haatrdons  risks  to  be  inserted  in  the  policy 
or  the  poIicy^  would  be  avoided.    Held,  that  thej  were  covered,  if  osnally  kept  in  oountn 
stores,  and  this  was  a  question  of  fact. 

In  Steinhaeh  v  LaFayetie  Fire  Inturanee  Co. ,  54  N.  T.  90,  the  court  said,  by  RarxoLDe^ 
C:  *'  The  plaintiff  was  Insured  for  one  year  against  lire,  on  his  stock  of  fancy  goods,  toys 
and  other  articles  In  his  line  of  business,  in  his  store  In  the  city  of  Baltimore,  In  his  occu- 
pancy as  a  Qerman  Jobber  and  importer,  and  he  was  privileged  to  keep  flre-crackerB  on 
sale.  It  was  provided  in  the  policy  that  if  the  premises  should  be  used  for  the  purpose  of 
carrying  on  therein  any  trade  or  occupation,  or  of  storing  or  keeping  therein  articles,  goods 
OP  merchandise  denominated  hasardous  or  extra-hazardous  or  specially  hasardous,  in  the 
second  class  of  hazards  annexed  to  the  policy,  except  as  therein  specially  provided  for, 
or  thereinafter  agreed  to  by  the  defendant.  In  writing  upon  the  policy,  then  so  long  as  the 
same  shall  be  so  used  the  policy  was  to  be  of  no  effect.  The  policy  of  insurance  was  ac- 
cepted by  the  plaintiff  with  the  condition  last  referred  to,  and  the  privilege  to  keep  ^flre- 
crackers  on  sale '  was  specially  written  In  the  poUcy*  and  added  ten  cents  more  of  prem- 
ium to  the  $1(X).  *  Fire-works  *  are  claimed  as  *  qpeciaUy  hazardous,'  and  added  fifty  cents  or 
more  per  $100  to  the  rate  of  insurance,  and  it  is  claimed  that  to  be  covered  by  the  insurance^ 
must  have  been  specially  written  in  the  policy,  which.  In  this  case,  was  not  done.  The  rule 
which  prevails  in  the  interpretation  of  contracts  of  insurance  is  or  should  be  the  same  as 
In  all  other  written  contracts  of  whatever  nature.  The  intent  is  to  be  ascertained  and  ob- 
served, and  if  it  clearly  appears  by  the  writing,  the  contract  must  have  effect  according  to 
its  terms.  In  this  case,  without  evidence  aUunde^  It  would  be  difficult,  if  not  impoesible,  to 
say  what  articles  in  fact  were  Intended  to  be  insured.  The  court  cannot  judicially  take 
notice  of  the  precise  conunodtties  which  make  up  a  stock  of  fancy  goods,  toys,  and  other 
articles  in  that  line  of  business,  nor  can  it  be  declared  as  a  legal  proposition,  what  predae 
things  pertain  to  the  occupancy  of  a  building  in  the  city  of  Baltimore  as  a  *  German  Jobber 
and  importer.'  In  the  prosecution  of  his  businejs  the  plaintiff  did  keep  *  fire-works,*  and  the 
loss  wc  9  occasioned  by  their  accidental  ignition,  and  It  appears  to  have  been  abecdutely 
neceasroy,  in  order  to  settle  the  dispute  between  the  parties,  to  ascertain  whether  the  keep- 
ing of  *  fire- works  *  for  sale  was  '  In  the  line  of  plaintiff^s  business."  If  not,  it  Is  very  clear 
they  were  not  insured  against,  becauae  they  were  not  specially  *  written  in  the  policy,*  and 
the  fact  that  the  pri vUege  to  keep  *  fire-crackers  on  sale  *  was  specially  written  in  the  policy, 
affords  a  very  strong  argument  in  favor  of  the  defendant  that  *  fire-works  *  were  not  insured 
against,  for  there  was  no  special  writing  in  regard  to  them,  unless  included  in  the  written 
words  *  in  the  line  of  the  business '  of  the  plaintiff.  I  do  not  understand  it  was  claimed  by 
the  counsel  for  the  defendant,  on  the  trial,  that  the  plaintiff  was  not  at  liberty  to  show  that 
keeping  '  fire- works*  for  sale  was  in  the  line  of  the  plaintifTs  business.  It  was  In  fact 
shown,  without  objection,  that  he  had  always  kept  them  as  a  part  of  his  stock  In  trade,  and 
hod  some  on  hand  when  the  insurance  was  effected.  Evidence  was  also  given,  on  the  part 
of  the  plaintiff,  tending  to  show  that  similar  dealers  usually  kept  fire-works  as  a  part  a£. 
their  stock  In  trade.  Evidence  on  the  part  of  the  defendant  was  given  tending  to  s'liw  tho 
contrary,  but  it  was  not  very  conclusive.  If,  therefore,  as  a  matter  of  fact,  the  keeping  of 
fire  works  was  in  the  line  of  the  plaintlff*s  business,  the  cases  are  quite  too  numerous  and 
f.imillar  to  need  citation,  that  *  fire- works*  were  embraced  In  the  written  description  of 
the  property  covered  by  the  policy." 

Johnson,  C,  said :  **  Under  the  condition  In  the  policy,  suspending  Itc  operation  so  long  ai 
the  premises  should  be  used  for  the  purpose  of  canylng  on  therein  any  trade  or  occupation* 
or  for  storing  or  keeping  therein,  any  articles,  goods  or  merchandise,  denominated  hazardctia 
oreztrboazardous  or  specially  hazardous,  in  the  second  class  of  the  classes  of  haxardsaa 
nezed  to  tho  policy,  except  as  therein  specially  provided  for  or  thereafter  agreed  to  by  tfar 
corporation  in  writing  upon  the  policy.  It  is  the  settled  law  of  this  State,  that  any  such  article 
is  specially  provided  for,  If  it,  as  matter  of  fact,  enters  into  and  forms  a  part  of  the  kind  or 
line  of  business  specified  In  the  written  part  of  the  policy  In  the  description  of  the  risk 
aanimed.  The  insurers  being  bound  to  know  the  nature  and  kind  of  articles  belonging  to 
the  business  and  occupations  against  the  risks  of  which  they  undertake  io  insure,  tba 
specification  of  the  business  Is  a  sufficient  special  provision  for  all  the  artJctoB  belonging  to 
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It  under  the  oondltloa  In  the  poUcj*  even  though  some  of  thoee  articles  belong  to  the  second 
class  of  hazards  mentioned  in  the  condition.  Harper  t.  AXbatt}f  M.  In$,  Co,,  17  K.  Y.  194, 
Darper  t.  N.  F.  CUy  Jiis.  Co., » id.  441." 

**  In  conclnaion  It  is  proper  to  advert  to  the  decision  In  Steitibaeh  t.  Insurance  Co,^  IS 
WalL  188,  in  which  a  different  construction  was  placed  upon  similar  tenns  in  another  policy 
in  favor  of  the  plaintiff  here.  The  New  Yorlc  cases  do  not  seem  to  have  been  adverted 
to.  nor  the  case  itself  much  considered.  We  should  not  be  justified  under  these  clxw 
eumstanoeSi  in  abandoning  a  settled  line  of  decision  in  our  own  State  in  order  to  conform 
to  it." 

The  facts  in  Steinbaeh  v.  Itmarance  Co.,  above  cited,  were  the  same  as  in  the  New  York 
case,  and  the  decision  was  exactly  the  reverse.  The  court  simply  said:  "It  is  not  pi«- 
tended  that  flre>woria  are  included  under  the  name  of  fire-crackers.  But  the  plaintiff  con- 
tends that  tb^  are  included  In  the  description  of  *  other  articles  in  his  line  of  business.* 
The  answer  to  this  Is  that  the  policy  itself  requires  that  fire-works  shall  be  specially 
written  in  it.  They  are  among  the  goods  described  as  specially  haiardous,  and  add  60 
cents  on  the  $100  to  the  ordinary  rate  of  insurance.  It  is  impossible  to  think  that  they  are 
described  by  the  general  terms  used  In  the  policy.  The  insurance  was  at  the  ordinaiy  rates. 
There  can  be  no  doubt  that  the  evidence  was  properly  rejected."  No  authorities  were 
cited.  Bfr.  Wood  says  this  is  in  oonfiict  with  all  the  better  class  of  cases.  Fire  Ins.,  870^ 
note.  The  doctrine  of  the  New  York  case  is  reiterated  in  EaU  v.  Insurance  Co,  of  North 
America,  58  N.  Y.  898. 

In  WMlmanh  v.  Conway  Fire  Iw,  Co,,  10  Oray,  8S0,  the  insurance  was  on  a  "stock  in 
trade,  consisting  of  the  usual  variety  of  a  country  store,  except  dry  goods,"  with  "  permis- 
sion to  keep  and  sell  burning  fluid  and  gunpowder,"  and  provided  that  if  certain  enumer- 
ated articles,  denominated  hasardous,  extra-hazardotta,  and  risks  prohibited,  were  kept  on 
the  premises,  the  policy  should  be  void,  imless  they  were  specially  provided  for.  Held, 
that  the  keeping  of  some  of  such  enumerated  articles  did  not  avoid  the  policy,  they 
being  such  as  are  usually  kept  in  a  country  store,  and  that  parol  evidence  was  admissible 
to  prove  that  fact  The  articles  in  question  were  oil,  friction  matches,  glass  and  earthen- 
ware. This  followed  Ettiott  v.  Hamilton  Mutual  Insurance  Co.,  13  Gray,  ICO,  where  the 
insurance  was  on  "goods  usually  kept  in  a  country  store,"  and  the  prohibition  was  of 
"  cotton  or  woolen  waste  or  rags. "  Held,  not  to  cover  clean,  white  cotton  rags.  If  usually 
forming  part  of  the  stock  of  a  country  store.  (The  mere  deaeription  of  the  premises  as  *'a 
provision  and  grocery  store,"  would  not,  however,  outweigh  an  express  prohibition. 
Whitmanh  v.  Charter  Oak  Im    Co.,  2  Allen,  581.) 

In  Niagara  Fire  Inn,  Co,  v.  DeQraf,  18  Mich.  124,  the  insurance  was  on  a  stock  of  "gro- 
ceries," with  an  exception  of  alcoholic  liquors,  unless  specially  provided  or  agreed  to  in 
writing  on  the  policy.  Held,  that  the  liquors  were  covered  if  the  juiy  should  find  them  to 
be  '  *  groceries."  The  court  said :  *  *  By  the  use  of  a  term  Including  them  they  are  '  specially 
provided  for  in  writing  on  the  policy.*  Insuring  a  class  of  goods  Includes  what  is  usually 
contained  in  it,  whether  extra  hasardous  or  not."  Citing  the  New  York  Bryant  and 
Harper  cases. 

In  Viele  v.  Oermania  Insurance  Co.,  SO  towa,  0,  the  company  consented  to  the  use  of  the 
insured  premises  as  a  manufactory  of  window  shades,  in  the  conduct  of  which  business 
benzine  was  necessarily  used.  The  policy  prohibited  the  keeping  of  bensine.  But  it  was 
held  that  the  policy  was  not  avoided.  The  court  sold :  "  The  consent  to  the  manufacture 
of  the  window  shades  implied  a  consent  to  the  use  of  benzine  if  It  was  necessary  or  com- 
monly used  in  making  those  articles;  otherwise  a  direct  permission  to  continue  the  manu- 
factory would  be  defeated  by  the  prohibition  in  the  policy."  This  is  founded  on  the 
Hanyf^  and  McLaughlin  cases. 

In  Phcsnix  Insurance  Co,  v.  Taylor,  5  Minn.  493,  the  insurance  was  "  on  a  stock  of  goods 
consisting  of  a  general  assortment  of  dry  goods,  groceries,  crockery,  boots  and  shoes,  and 
such  goods  as  are  usually  kept  in  a  general  retail  store. "  By  a  printed  clause  the  keeping 
of  gunpowder  was  prohibited  unless  especially  consented  to  in  writing  on  the  policy.  It 
was  held  that  the  written  portion  prevailed  over  the  printed,  and  that  the  written  words 
would  authorise  the  keeping  of  gunpowder.  It  being  proved  that  it  was  usually  kept  in  gen- 
eral retail  stores.  The  court  said:  "  In  the  interpretation  of  such  instruments  It  la  always 
to  be  kept  In  sis^t,  that  the  main  portion  of  the  policy,  with  all  Its  conditions  and  restrio- 
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ttoofl,  is  In  a  printed  form,  intended  to  be  sufficientlj  general  to  meet  all  cases,  and 
prevent  the  necessity  for  drawing  a  policy  for  eAch  risk  taken,  which  would  yery  much 
retard  and  embarrass  the  transaction  of  such  business,  and  that  the  written  part,  inserted 
by  the  parties,  is  more  immediately  expressive  of  their  meaning  and  Intention  conoeminK 
the  contract  they  are  entering  into,  than  the  printed  portion.  There  is  a  rule  of  construe 
ftion,  therefore,  applicable  to  such  Instruments,  which  gi^es  to  the  written  portion  of  them 
controlling  force,  when  there  ia  any  conflict  or  want  of  harmony  between  it  and  the  printed 
■tipulations.  Ang  on  Ins. ,  |S  14, 15.'*  '*  All  such  articles  are  Just  as  clearly  embraced  in 
the  policy  as  if  each  article  thus  necessarily  used  was  enumerated  at  length.  Insurance 
GomxMinies  must  be  deemed  to  be  familiar  with  the  materials  necessary  to  the  canying  on 
any  trade  or  business,  the  '  stock  in  trade  *  of  which  they  insure,  and  in  issuing  the  poUqr 
they  must  be  deemed  to  have  intended  to  include  all  such  materials  in  the  risk."  dtlng 
the  Harper  ease. 

In  Archer  ▼.  Merchants  and  Manufaeturerti'  Jn$.  Co..  43  Mo.  484,  the  insurance  was  on  a 
wagonmaker*s  shop  and  materials,  with  a  printed  prohibition  of  benzine.  The  insured 
kept  benzine  in  a  paint  shop  in  the  same  building.  The  same  doctrine  was  held  as  in  th« 
last  case,  following  the  New  York  cases. 

There  is  a  dictum  to  the  same  effect  in  Leogett  ▼.  tna.  Co^  10  Rich.  IMS. 

In  CoUinM  v.  CarmvUle  Int.  and  Banking  Co.,  79  N.  C.  r.»;  a.  c,  28  Am.  Rep.  3SS,  the 
insurance  was  on  a  stock  of  "drugs  and  medicines,'*  with  a  prohibition  of  gunpowder, 
flre-works,  saltpetre,  etc.    Held,  that  this  did  not  extend  to  saltpetre  kept  as  a  drug. 

It  therefore  seems  that  the  principal  case  is  utterly  opposed  to  the  decisions  in  all  the 
other  States,  and  that  it  is  quite  difficult  to  reconcile  it  with  previous  decisions  in  the  same 
State.  We  think  the  master  can  be  tested  thus:  Suppose  the  written  dauss  had  insured 
-all  the  usual  articles  of  the  stock  of  a  country  store,  specifically  nanung  them  all,  and 
including  tiupentine  and  benzine,  and  then  in  the  printed  portion  had  excepted  and  pro- 
hibited turpentine  and  benzine,  would  it  be  contended  that  the  insurance  did  not  corer 
turpentine  and  benzine?  In  the  policy  in  question  turpentine  and  benzine  were  as  eftectu* 
ally  included  in  the  written  clause,  if  they  form  part  of  the  usual  stock  of  a  ooontiy  stoc% 
as  if  they  had  been  specifically  named. 


&tOHABDSOK  Y.  OlEMEITES. 

(^Fena.  St.608.) 
Deed — reservation  —  «  proceu  of  forcing  wtter  " — windmUi 

Under  a  resenration  in  a  deed  of  the  right  to  "  a  sapply  of  spring  water  oy 
means  of  a  hydraulic  ram,  wheel,  or  other  process  of  forcing  water,"  the 
\     party  entitled  may  substitute  a  wind-mill  for  a  wheel  previously  used.* 

TIIRESPASS  quare  clausum /regit      The  opinion  states  the  hacia. 
J.     The  defendant  had  judgment  below. 

Pencoast,   for  plaintiff  in  error.    The  clause  in  the  deed  is  a 
reservation  or  exception,  and  must  be  construed  most  strongly 

•  Comnare  Onthank  v.  Lake  Shore,  etc.,  R.  R,  Co,  (Tl  N.  Y.  IW),  27  Am.  Beii.8B. 
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against  the  grantor  and  most  favorably  to  the  grantee.  Whitaker  v. 
Brown,  10  Wright,  199;  Trout  v.  McDonald,  2  Norris,  144;  BulUn 
y.  Denning,  5  B,  &  C.  842;  Dann  v.  Spurrier,  3  B.  &  P.  399; 
Barnes  v.  Burt,  38  Conn.  641. 

When,  in  pursuance  of  a  grant  or  reservation  of  a  right  to  an 
easement,  such  easement  has  been  located  and  defined,  the  right  is 
exhausted,  and  the  owner  of  the  dominant  tenement  cannot  make  a 
material  change  in  the  location  or  character  of  the  easement.  Gal* 
loway  V.  Wildyier^'ilQ  Mich.  97;  Fitzhugh  v.  Raymond,  49  Barb.  646; 
Hull  V.  Fuller,  4  Vt.  199;  Wash,  on  Easements,  §  3,  p.  22;  Moor- 
head  V.  Snyder,  7  Casey,  514. 

The  words  "or  other  process,"  immediately  following  the  words 
"hydraulic  ram,  wheel,"  are  to  be  construed  as  referring  to  things 
of  the  same  kind  as  those  particular  words,  that  is,  a  process  of 
which  water  should  be  the  motive  power.  No  process  in  which 
wind,  steam,  or  any  motive  power  other  than  water  was  intended  or 
thought  of  by  either  of  the  parties  to  the  deed.  •  Where  general 
words  follow  particular  words,  the  rule  is  to  construe  the  former  as 
applicable  to  the  things  or  persons  particularly  mentioned.  Sedgw. 
on  Statutes,  423;  Sandiman  v.  Breach,  7  B.  &  C.  96;  14  E.  C,  L. 
fiep.  22;  Rawlings  v.  Jennings,  13  Ves.  39;  Cavendish  v.  Cavendish, 
1  Br.  Ch.  B.  467;  Ingellx.  Nooney,  2  Pick.  365;  13  Am.  Dec,  434; 
Bellany  v.  Bellany,  6  Fla.  62. 

C.  H,  Siinson,  for  defendant  in  error. 

Mercur,  J.  This  is  a  case  stated.  The  parties  own  adjoining 
lands.  Both  properties  were  formerly  owned  by  a  Mr.  Hallowell. 
While  thus  the  owner  of  the  whole  he  put  in  a  hydraulic  ram,  on 
that  portion  of  the  land  now  owned  by  plaintiff,  and  thereby  sup- 
plied with  spring  water  his  mansion-house  on  the  land  now  owned 
by  the  defendant.  He  conveyed  the  whole  property  to  Mrs.  Butler. 
She  continued  for  some  time  to  use  the  hydraulic  ram  to  force  the 
water  to  her  house;  but  afterward  substituted  a  water-wheel  in 
place  of  the  ram.  While  thug  procuring  the  water  by  means  of  the 
wheel,  she  conveyed  about  twenty  acres  of  the  land  to  oneMcNulty, 
from  whom  plaintiff  acquired  title.  On  the  part  conveyed  was 
situated  the  farm-houre,  spring-house,  j^oultry-honse,  and  a  large 
barn.  She  retained  about  seventeen  acres,  on  which  were  the 
mansion-house,  stone  bam,  stables,  gardener's  house  and  green- 
VoL.XXXm.^99 
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house.  The  deed  which  she  executed  to  McNulty  contains  the 
following  clause:  '*  subject  nevertheless  to  the  right  and  use  by  the 
said  Gabriella  M.  Butler^  her  heirs  and  assigns^  of  a  supply  of 
spring  water,  by  means  of  a  hydraulic  ram,  wheel,  or  other  process 
of  forcing  water  to  the  said  Gabriella  M.  Butler's  premises;  together 
with  the  free  ingress,  egress,  and  regress,  to  and  fi*om  a  certain 
pond,  on  the  premises  hereby  conveyed,  for  the  purpose  of  keeping 
up  the  same,  and  making  all  necessary  repairs  thereon,  so  that  a 
supply  of  water  may  at  all  times  bo  had;  and  of  taking  ice  there- 
from when  it  first  freezes  of  sufficient  thickness  suitable  for  filling 
the  ice-house  on  the  premises  of  said  Gabriella  M.  Butler,  her  heirs 
and  assigns/'  After  her  sale  Mrs.  Butler  continued  to  use  the 
water-wheel  until  she  conveved  to  the  defendant.  He  has  con- 
tmued  to  procure  the  water  by  the  same  process.  He  has  estab- 
lished on  the  premises  "  a  family  or  private  boarding  school."  Now 
he  has  entered  on  the  premises  of  the  plaintiff  with  workmen  **  to 
remove  the  water-wheel,  and  m  place  of  it,  and  on  the  site  thereof, 
to  build  and  erect  a  wind-mill,  with  which,  using  wind  as  a  motive 
power,  he  would  supply  his  premises  with  water  from  the  plaintiflTs 
premises." 

The  question  is  whether,  under  the  reservation  in  the  deed,  the 
defendant  can  enter  on  the  premises  of  the  plaintiff  for  the  purpose 
mentioned  and  substitute  a  wind-mill  in  place  of  the  water-wheel? 
The  court  below  was  of  the  opinion  the  defendant  had  that  right, 
and  entered  judgment  in  his  favor  on  the  case  stated. 

It  may  be  conceded,  when  the  language  making  an  exception  or 
reservation  in  a  deed  is  doubtful,  it  should  be  construed  more  fa- 
vorably to  the  grantee.  It  is  only  when  it  is  doubtful,  that  this 
rule  can  be  applied.  It  has  no  place  when  the  language  is  suffi- 
ciently clear  to  define  the  character  and  extent  of  the  exception  or 
reservation.     How  is  it  in  the  present  case? 

An  agreement  is  the  assent  of  two  minds  to  the  same  thing.  It 
should  be  construed  in  the  light  of  existing  facts  and  circumstances 
under  which  the  parties  entered  into  it.  It  should  be  so  interpre- 
ted as  to  effect  the  objects  in  respect  to  which  the  parties  proposed 
to  contract  What  then  were  the  circumstances  when  this  contract 
was  executed  ?  The  main  object  to  be  secured  and  protected  was 
a  supply  of  water.  It  was  essentially  necessary  for  a  proper  enjoy- 
ment of  the  premises  which  she  retained.  While  she  owned  the 
whole  property  she  had  put  m  and  used  such  forcing  power  as  ske 
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saw  proper.  The  hydraulic  ram  had  proved  unsatisfactory  to  her, 
and  she  had  substituted  a  water-wheel.  She  was  uncertain  whether 
that  would  continue  satisfactory.  She  was  unwilling  to  limit  the 
exercise  of  her  right  to  the  use  of  the  wheel;  nor  if  she  changed 
it,  did  she  wish  to  be  compelled  to  return  to  the  ram.  She  desired 
to  be  untrammelled  as  to  any  precise  process  in  forcing  the  water. 
She  was  i  nable  or  unwilling  to  name  all  the  different  mechanical 
powers  by  which  she  might  obtain  the  water.  With  all  these  objects 
in  view,  the  conveyance  declares  that  it  is  subject  "  to  the  right 
and  use  of  Mrs.  Butler,  her  heirs  and  assigns,  of  a  supply  of  spring 
water."  The  method  of  procuring  it  may  be  "by  means  of  a  hy- 
draulic ram,  wheel,  or  other  process,  of  forcing  water."  The  pri- 
mary and  ultimate  end  of  the  reservation  is  stated  nearer  the  closing 
part  of  the  contract  in  these  words,"  so  that  a  supply  of  water  may 
at  all  times  be  had."  To  secure  this  end,  not  only  either  of  the  methods 
already  tried  might  be  employed,  but  also  *' other  process  of  forcing 
water."  A  perpetual  supply  of  water  was  to  be  reserved.  The  lan- 
guage used  indicates  no  intention  to  deny  the  use  of  such  improved 
process  as  science  may  discover  or  mechanical  ingenuity  invent  for 
forcing  water.  It  may  not  be  an  injurious  or  offensive  process  not 
contemplated  in  the  reservation.  The  windmill  is  not  averred  to 
be  cither  the  one  or  the  other  ;  nor  that  it  works  any  substantial 
injury  to  the  plaintiff,  either  by  occupying  a  larger  quantity  of  land, 
or  by  taking  an  increased  volume  of  water.  The  question  is  sim- 
ply, whether  a  windmill  is  itself  outside  of  the  "other  process  "  re- 
se**ved?  We  think  it  is  not.  The  learned  judge  was  correct  in  en- 
t(  ring  judgment  in  favor  of  the  defendant. 

Judgment  affirmed. 
WoODWABD,  J.,  dissented. 


Eake  v.  Commonwealth. 

(SOPenn.  8t.SS8.) 
Oonttituium€U  law — power  of  JMry  as  to  law  in  eriminai  eaee^ 

UnclBr  the  Pennsjlvanla  Bill  of  Rights,  the  jury.  In  a  criminal  case,  have  the 
power,  and  oonseqaently  the  right,  to  render  a  verdict  contrary  to  the  Sn« 
itmctions  of  the  court  nxx>n  the  law.    {See  note,  p,  791.) 
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ONVICTION    of    illegal   sale  of    intoxicating  liquoiu     1. 
opinion  states  the  case. 


George  N.  Corson  and  George  W,  Bushy  for  plaintifF  in  error. 
J.  Wright  Apple,  for  the  Commonwealth. 

Shaeswood,  C.  J.  [Omitting  a  minor  question.]  Wo  are  of 
opinion  that  the  learned  judge  committed  an  error  in  declinin  gto 
affirm  the  defendant's  third  point,  that  the  jury  in  the  case  were 
judges  of  the  law  and  the  facts.  He  admits  that  the  law  was  as 
stated  in  the  point  until  the  Constitution  of  1873,  and  the  legisla- 
tion in  pursuance  of  it,  gave  the  defendant  in  criminal  cases  a 
writ  of  error  to  the  Supreme  Court.  We  cannot  agree  that  in  con- 
sequence of  the  provisions  these  reasons  which  led  to  the  adoption  of 
the  doctrine  ceased  —  and -that  it  has  ceased  therefore  to  bo  the 
rule. 

I  do  not  propose  an  elaborate  examination  of  the  question.  I 
find  it  done  to  my  hand  in  a  very  learned  and  exhaustive  opinion 
of  Mr.  Justice  Hall,  of  the  Supreme  Court  of  Vermont,  in 
State  Y.  Croteau,  23  Vt.  14,  who  traces  the  doctrine  historically, 
and  cites  and  comments  upon  all  the  cases,  both  English  and 
American.  There  is  a  great  variety  of  opinion  in  the  courts  of 
the  United  States  and  of  the  several  States.  While  all  concede 
that  under  the  provisions  of  the  Bill  of  Rights  no  man  shall  be 
twice  put  in  jeopardy  of  life  or  limb  for  the  same  offense,  that 
when  the  jury  find  in  favor  of  the  prisoner  a  verdict  of  not  guilty 
it  is  final,  it  not  being  in  the  power  of  the  court  to  grant  a  new 
trial  on  the  motion  of  the  Commonwealth  and  against  the  pris- 
oner's consent,  or  of  any  higher  court  to  reverse  the  judgment  —  it 
has  been  strongly  contended  that  though  the  jury  have  the  power 
they  have  not  the  right  to  give  a  verdict  contraiy  to  the  instruction 
of  the  court  upon  the  law  ;  in  other  words,  that  to  do  so  would  be 
a  breach  of  their  duty  and  a  violation  of  their  oath.  The  distinc- 
tion between  power  and  right,  whatever  may  be  its  value  in  ethics, 
in  law  is  very  shadowy  and  unsubstantial.  He  who  has  legal  power 
to  do  any  thing  has  the  legal  right.  No  court  should  give  a  bind- 
ing instruction  to  a  jury  which  they  are  powerless  to  enfoi*ce  by 
granting  a  new  trial  if  it  should  be  disregarded.  They  may  pre* 
sent  to  them  the  obvious  considerations  which  shoold  induce  them 
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to  receive  and  follow  their  instrnction,  but  beyond  this  they  have 
DO  right  to  go.  The  argument  in  favor  of  their  taking  the  laiv 
from  the  court  is  addressed  very  properly  ad  vsrecundiam.  The 
x^ourt  is  appointed  to  instruct  them  and  their  opinion  is  the  best 
evidence  of  what  the  law  is.  For  my  part  I  consider  the  following 
passage  from  the  charge  of  Mr.  Jastice  Baldwin  in  the  United 
States  V.  Wihon,  Bald.  99^  as  a  model  to  be  followed  by  other  judges 
when  called  on  to  instruct  tho  jury  upon  the  subject:  '*  We  have 
thus  stated  to  you  the  law  of  this  case  under  tho  solemn  duties  and 
obligations  imposed  on  us,  under  the  clear  conviction  that  in  doing 
so  we  have  presented  to  you  the  true  test  by  which  you  will  apply 
tho  evidence  to  the  case ;  but  you  will  distinctly  understand  that 
you  are  the  judges  both  of  the  law  and  fact  in  a  criminal  case,  and 
arc  not  bound  by  tho  opinion  of  the  court ;  you  may  judge  for 
yourselves,  and  if  you  should  feel  it  your  duty  to  differ  from  us, 
you  must  find  your  verdict  accordingly.  At  the  same  time  it  is 
our  duty  to  say,  that  it  is  in  perfect  accordance  with  the  spirit  of 
our  legal  institutions  that  courts  should  decide  questions  of  law  and 
tho  juries  of  fact ;  the  nature  of  the  tribunal  naturally  leads  to 
this  division  of  duties,  and  it  is  better  for  the  sake  of  public  jus- 
tice that  it  should  be  so  ;  when  the  law  is  settled  by  a  court  there 
is  more  certainty  than  when  done  by  a  jury  ;  it  will  be  better 
known  and  more  respected  in  public  opinion.  But  if  you  arc  pre- 
pared to  say  that  the  law  is  different  from  what  you  have  heard 
from  us,  you  are  in  the  exercise  of  a  constitutional  riglit  to  do  so. 
We  have  only  one  other  remark  to  make  on  this  subject ;  by  tak- 
ing the  law  as  given  by  the  court  you  incur  no  moral  responsibility; 
in  making  a  rule  of  your  own  there  may  be  some  danger  of  a  mis- 
take." 

No  one  acquainted  with  the  life  of  the  founder  of  this  Common- 
^vealtll  can  entertain  any  doubt  of  his  opinion  or  that  of  his  friends 
and  followers.  In  1670,  William  Penn,  with  Oeorge  Me<ide,  was 
tried  under  an  indictment  for  seditiously  preaching  to  a  crowd  in 
(Jrace  Church  street,  before  the  Recorder  of  London,  who  charged 
Uie  jury  that  tho  court  was  the  sole  judge  of  the  question  of  sedi- 
tion, and  that  all  they  had  to  do  was  to  find  whether  the  defendants 
liad  preached  or  not.  As  this  was  not  denied,  it  was  a  binding  in- 
struction to  find  for  the  Crown-  The  jury,  however,  acquitted  the 
prisoners,  and  the  court,  considering  it  as  a  contempt,  set  a  fine  of 
forty  marks  on  each  of  tho  jurors.    Edward  Bushel,  one  of  them. 
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refused  to  pay  the  fine,  and  being  arrested^  sued  out  a  writ  of 
habeas  corpus  before  Lord  Chief  Justice  Vaughan,  who  without 
hesitation  discharged  liim  from  his  illegal  and  arbitrary  imprison- 
ment. Vaughan,  135.  In  1735,  on  the  trial  of  John  Peter  Zcnger, 
for  a  libel  against  the  government,  before  Chief  Justice  DeLakcey, 
of  New  York,  Andrew  Hamilton,  of  Pennsylvania,  certainly  Iho 
foremost  lawyer  of  the  colonies,  in  a  forensic  effort  in  defense  of 
the  prisoner,  equal  to  that  of  Erskino  afterward  in  the  case  of  tho 
Dean  of  St.  Asaph,  not  only  took  the  ground  that  the  jury  had  a 
right  to  say  whether  the  publication  was  a  libel,  but  added  in  the 
most  emphatic  language,  '*  I  know  that  they  (the  jury)  have  tho 
right,  beyond  all  doubt,  to  determine  both  tho  law  and  the  fact ; 
and  when  they  do  not  doubt  of  the  law  they  ought  to  do  so."  17 
State  Trials,  675.  The  jury  in  that  case,  contrary  to  tho  charge  of 
the  court,  returned  a  verdict  of  not  guilty.  The  corporation  of 
the  city  of  New  York  passed  a  vote  of  thanks  to  Mr.  Ilamilton  for 
his  able  and  eloquent  defense  of  ^^  tho  rights  of  mankind  and  of  the 
liberty  of  the  press,"  and  the  freedom  of  tho  city  was  presented  to 
him  in  a  gold  box.  When  Lord  Mansfield  and  his  associates,  in 
Eutg  y.Woodfally  5  Burr.  2661,  and  King  v.  Withers,  3  T.  IL  428  n., 
undertook  to  enforce  a  similar  doctrine  in  England,  Parliament,  by 
a  declaratory  statute  (Mr.  Fox's  bill),  32  Geo.  3,  chap.  CO,  settled 
the  law  to  be  that  it  should  be  competent  for  the  jury  in  all  casea 
of  indictment  of  information  for  libel,  to  give  a  verdict  of  guilty 
or  not  guilty  upon  the  whole  matter  put  in  issue,  but  that  the  court 
should,  according  to  their  discretion,  give  their  opinion  and  dii-ec- 
tion  in  like  manner  as  in  other  criminal  cases.  It  was  in  view  of 
this  controversy  that  the  framers  of  the  Constitution  of  1790,  in 
art  9,  §  7,  expressly  declared  "that  in  all  indictments  for  libel,  the 
jury  shall  have  a  right  to  determine  the  law  and  the  fact,  under  the 
direction  of  the  court,  as  in  other  cases.*' 

In  the  judicial  system  of  this  Commonwealth,  from  the  earliest 
period  to  the  present  time,  the  tribunals  invested  with  criminal 
jurisdiction,  with  few  exceptions,  have  been  composed  of  a  majority 
of  judges  not  required  to  be  learned  in  the  law.  That  this  major* 
ity  can  overrule  the  president  upon  questions  of  law  has  never  been 
doubted.  And  there  is  more  than  one  case  reported  in  our  booka 
in  which  they  have  done  so  and  been  sustained  by  this  court.  If 
the  doctrine  now  contended  for  be  sound,  the  jury  in  a  criminal 
case  are  absolutely  bound  by  the  opinion  of  the  two  associate 


MAY  TERM,  1879.  791 


Kane  v.  Commonwealth. 


judges,  though  contrary  to  their  own  clear  couyiction  and  that  of 
the  president. 

The  power  of  the  jury  to  judge  of  the  law  in  a  criminal  case  is 
one  of  the  most  valuable  securities  guaranteed  by  the  Bill  of  Rights. 
Judges  may  still  be  partial  and  oppressive,  as  well  from  political  as 
personal  prejudice,  and  when  a  jury  are  satisfied  of  such  prejudice 
it  is  not  only  their  right  but  their  duty  to  interpose  the  shield  of 
their  protection  to  the  accused.  It  is  as  important  in  a  republican 
as  any  other  form  of  government,  that,  to  use  the  language  of  the 
Constitution  of  1776,  '*iii  all  prosecutions  for  criminal  offenses,"  a 
man  should  have  a  right  ''to  a  speedy  public  trial  by  an  impartial 
jury  of  the  country,  without  the  unanimous  consent  of  which  jury 
ho  cannot  be  found  guilty."  The  provision  of  tho  Constitution  of 
1873,  that  'Mn  all  cases  of  felonious  homicide  and  in  such  other 
criminal  cases  as  may  bo  provided  for  by  law,  the  accused,  after 
conviction  and  sentence,  may  remove  the  indictment,  record  and 
all  proceedings  to  the  Supremo  Court  for  review."  Art  5,  §  24,  is 
evidently  a  very  inadequate  substitute  for  the  constitutional  guar- 
antee expressly  declaimed  and  reaffirmed  in  the  same  instrument 
Art  1,  §§  6,  7,  9. 

Judgment  reversed  and  venire  facias  de  novo  awarded. 


Hots  bt  the  Rkportbr.—Dt.  Whartov  remarks  upon  this  case,  6  So  lAwRev.  385: 
**  The  first  Impression  we  gather,  on  reading  the  opinion  bfore  us,  is  that  it  is  in  conflict 
with  what  has  heretofore  been  tho  prevalent  view  of  our  American  courts  on  this  import- 
ant issue.  There  are,  it  is  true.  States  (e.  0.,  Maryland,  Louisiana,  UUnois,  Indiana  and 
Georgia)  in  which  there  is  an  express  constitutional  provision  that  Juries  in  criminal  cases 
are  to  be  judges  of  the  law.  Yet  even  in  these  States  we  are  constanUy  told  that,  while 
the  Jury  have  the  power  to  find  a  verdict  against  the  instructions  of  the  court,  yet  they  are 
bound  to  accept  the  law  which  the  court  gives  them  by  way  of[,instruction.  Thus,  in  a  late 
<:a8e  in  Illinois  {Jduilinex  v.  People,  76  111.  211),  the  defendant  asked  the  court  below  to  charge 
the  Jury  that  they  *  were  the  sole  Judges  of  the  law.*  The  court,  however,  in  charging  the 
Jury,  told  them  that  It  was  their  '  duty  to  accept  and  act  upon  the  law  as  laid  down  to  you 
by  the  court,  unless  you  can  say,  upon  your  oaths,  that  you  are  better  Judges  of  the  law 
than  the  court*  This  charge  the  Supreme  Court  held  to  be  eminenUy  proper.  In  Louisiana, 
under  a  similar  constitutional  provision,  the  Jury  are  told  that,  while  they  have  the  power, 
they  have  not  the  moral  right  to  reject  the  opinion  of  the  court.  State  v.  TeUly^ZS  La.  An^a. 
4S77,  and  the  same  distinction  is  applied  in  Georgia,  where  It  has  been  recently  ruled,  undi^r 
a  sim'lar  constitutional  limitation,  that  it  is  the  duty  of  the  Jury  to  take  the  law  from  the 
<!Ourt.    McMtUh  v.  Stale,  55  Qa.  803. 

"  In  States  whose  Constitutions  contain  no  spedflc  provisions  In  this  relation,  we  find  the 
same  rule  laid  down,  it  being  held  that  the  Jury  are  no  further  Judges  of  the  law  than  is 
implied  in  the  fact  that  if  they  acquit  against  the  law,  the  acquittal  cannot  be  reviewed  by  tho 
court.  Such  is  the  view  taken  i  n  the  courts  of  Maine,  New  Hampshire,  Massachusetts,  Rhode 
Island,  New  York,  Virginia,  North  Carolina,  Ohio,  Kentucky,  Alabama,  Mississippi,  Mis- 
souri, Arkansas,  California,  South  Carolina  and  Texas.  The  authorities  for  the  statement  in 
this  text  will  be  found  in  the  seventh  edition  of  my  book  on  Criminal  Law,  $  &ST8.  As  more 
recent  cases,  nuiy  be  cited.  State  v.  Buckley,  40  Conn.  246;  Adama  v.  State^  29  Ohio  St.  410; 
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People ▼.  Auderaon,  44 Gal.  65;  Stater,  Jaeger, 66  Mo.  178;  Stale t.  Quslave,  27  La.  Ann.  995; 
United  States  v.  Anthony,  11  Blatchf.  1900.  In  the  Federal  courts,  such  is  the  prevailing 
opinion.  United  States  v.  Fenwick,  4  Cranch  C.  Ct.  675;  United  States  v.  Baptitte^  2  Sunm. 
248  ;  United  States  v.  Morris,  1  Curt.  48;  UnUed  States  t.  i?t7e]/,  5  Blatchf .  2M;  United 
States  y.  Greathouse,  4  Sawyer,  459;  2  Abb.  (U.  8.)  361  Judge  Stobt  sustained  this  conclu- 
sion with  even  more  than  his  usual  eloquence.  United  Slates  v.  Baptists,  nt  supra,  and 
Judge  Thompson,  one  of  the  most  eminent  and  experienced  members  of  the  same  court, 
expressed  It  in  terms  which  are  as  emphatic  as  they  are  terse.  He  was  asked  to  charge  the 
jury  that  they  were  the  judges  of  the  law.    His  answer  was,  *  I  shan't;  they  ain*t.* 

**  It  is  not  to  be  supposed  that  Chief  Justice  Sbarswood,  in  the  opinion  before  us  means 
to  dissent  from  the  opinions  thus  almost  universally  accepted  in  this  country.  In  fact,  we 
have  a  right  to  conclude  otherwise  from  the  appeal  he  makes  to  the  authority  of  the  late 
Judge  fiiXAwiN.  We  must  takd  the  opinions  of  Judge  Baldwin,  when  we  invoke  his 
authority,  with  the  qualifications  he  himself  imposed.  When  he  said,  in  United  Stales  v. 
WHsnn,  that  the  jury  are  judges  of  the  law  in  criminal  cases,  he  meant  judges  of  the  law 
under  the  direction  of  the  court;  and  so  he  was  careful  subsequently  to  declare." 

"  Were  the  opinion  before  us  meant  to  overrule  the  prior  utterances  of  the  Pennsylvania 
courts,  it  would  have  so  been  declared ;  but  so  far  from  this  being  the  case,  it  is  assumed 
by  the  chief  justice  that  these  oondnsions  are  simply  an  expansion  of  the  view  that  has 
always  obtained  in  Pennsylvania." 

See  remarks  on  Susan  B.  Anthony's  case,  6  Alb.  L.  J.  201;  10  id.  83.  In  the  latter  it  is 
said :  "  Hay  the  judge  order  a  verdict  of  guilty,  where  there  is  no  dispute  about  the  facts, 
and  these  facts  indicate  a  dear  infraction  of  the  law  in  question?  We  confidently  say  he 
cannot.  It  is  still  a  question  for  the  jury,  and  although  they  would  morally  be  bound  to 
convict,  yet  they  have  the  power  to  acquit*' 
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(48  Wis.  B4.) 
Surety '•^  etidence — judgment  againai  principal  in  hand. 

A  Judgment  against  the  principal  obligor  in  an  official  bond,  showing  upon  its 
face  that  it  was  recoTered  for  a  breach  of  the  conditions,  is  prima  facte 
evidence  of  the  plaintifTs  right  to  recoTer  against  the  sureties,  and  of  the 
amount  of  such  recovery,  although  thej  had  no  notice  of  the  action.  (See 
note,  p,  802.) 

ACTION  on  a  bond.  The  plaintiff,  as  sheriff  of  Winnebago 
county,  appointed  Stephen  W.  Race  one  of  his  deputies,  and 
took  from  him  a  bond,  with  Shafer  and  W.  W.  Race,  the  appel- 
lants, as  his  sureties.  The  bond  was  joint  and  several,  and  was 
conditioned  ^'  that  Stephen  W.  Race  should  well  and  faithfully  in 
all  things  perform  and  execute  tlie  duties  of  the  office  of  deputy 
sheriff  of  the  county  of  Winnebago,  during  his  continuance  in  office 
as  deputy  sheriff,  without  fault,  deceit  or  oppression,  and  should 
pay  over  all  money  that  might  come  into  his  hands  as  such  deputy 
sheriff  which  might  be  so  required  by  law." 

An  action  had  been  brought  against  the  sheriff  to  recover  the 
amount  of  an  execution  issued  upon  a  judgment  I'endered  in  a 
justice's  court,  which  had  been  placed  in  the  hands  of  his  deputy^ 
Race,  and  which  he  had  failed  to  collect ;  and  in  that  action  a 
recovery  was  had  against  the  sheriff,  on  the  ground  of  negligence 
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on  tbo  part  of  the  deputy  iti  not  levying  upon  the  property  of  the 
defendant  in  tbo  execution,  he  having  sufficient  to  satisfy  the  samey 
and  that  afterward  the  executioa  debtor  went  into  bankruptcy, 
and  (he  plaintiff  was  unable  to  collect  his  debt  Of  this  action  the 
deputy,  Race,  had  notice,  and  appeared  and  defended  the  same  at 
his  own  expense. 

After  judgment  in  that  action,  the  sheriff  commenced  the  present 
action  upon  the  bond  of  the  deputy.  Upon  the  trial,  the  judgment, 
upon  which  the  execution  was  issued  and  placed  in  the  hands  of 
Race,  was  admitted.  The  plaintiff  offered  in  evidence  the  execu- 
tion issued  upon  such  judgment,  together  with  the  return  of  deputy 
Race  thereon,  ^*  that  after  using  due  diligence  and  making  diligent 
search,  he  was  unable  to  find  any  personal  property  wherewith  to 
satisfy  the  execution  ;'^  and  then  offered  in  evidence  the  judgment- 
roll  in  the  said  action  against  the  plaintiff.  Defendents  W.  W. 
Race  and  Sbafer  objected  to  the  judgment-roll  as  evidence  against 
them  on  several  grounds  ;  but  the  court  below  overruled  the  objec- 
tions and  permitted  the  record  to  be  received  in  evidence. 

Plaintiff  gave  evidence  that  he  had  paid  the  judgment  recovered 
against  him,  and  some  other  evidence,  tending  to  show  that  the 
defendant  in  the  execution  had  personal  property  in  the  county 
out  of  which  the  amount  of  the  execution  might  have  been  realized, 
while  the  same  was  in  the  hands  of  the  deputy.  Race ;  but  as  the 
court  directed  the  jury  to  return  a  verdict  for  the  plaintiff  for  the 
full  amount  of  the  judgment  recovered  against  him  in  the  former 
action,  that  evidence  is  not  important  in  determining  the  questions 
relied  upon  by  the  appellants  for  a  reversal  of  this  judgment  The 
plaintiff  had  judgment  below. 

Charles  W.  Felker,  for  appellants,  upon  the  question  decided 
by  this  court,  cited  1  Oreenl.  Ev.,  §§  623,  538-9  ;  Brandt  on  Sure- 
tyship, 107;  1  Starkie  on  Ev.,  §  32  ;  3  id.  1300 ;  DtUchess  of  Kings^ 
ton's  case,  per  Db  Grat,  0.  J.,  20  How.  State  Trials,  578;  9 
Wheat  681 ;  Gookm  v.  Sanborn,  3  N.  H.  491 ;  Tarbdl  v.  Whiting, 
5  id.  63;  8  Wend.  612,  616;  Douglass  v.  ffowlatid,  24  id.  50; 
nomas  V.  ffubbelly  35  N.  Y.  121 ;  15  id.  405  ;  61  id.  366  ;  Beall  v. 
Becky  3  H.  &  M.  (Md.)  242  ;  Munford  v.  OverseerSy  2  Rand.  (Va.) 
313  ;  McKeUar  v.  Bowelly  4  Hawks,  41 ;  Lticas  v.  The  Oovemor,  6 
Ala.  826  ;  Walker  v.  ForbeSy  25  id.  139  ;  Lartigtie  v.  Baldwiny  1  La» 
Cond.  356  ;  Sjielly.  AUen,  1   Swan  (Tenn.),  208;  27  Ohio,  498; 
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Pico  V.  Webster,  U  Cal.  202 ;  10  id.  617  ;  7  Wis.  306  ;  36  id.  012. 
He  also  cited  and  distinguished  Dnffield  v.  ScoU,  3  T.  R.  374 ;  Huz- 
zard  V.  Nagel,  40  Penn.  St.  178;  Fay  v.  Ames,  44  Barb.  327; 
Rapelyey.  Prince,  4  Ilill,  119 ;  Lee  v.  ClarJc,  1  id.  66  ;  Westervett 
V.  SmWiy  2  Duer,  449 ;  and  Crawford  v.  Turk,  24  Gratt  176  (which 
relate  to  bonds  conditioned  to  indemnify  against  costs,  damages  and 
expenses  which  a  sherifiF  might  incur  by  reason  of  neglect  or  omis- 
sion of  duty,  and  in  which  it  is  held  that  snch  condidions  antici- 
pate litigation  to  which  tlie  obligators  would  not  be  parties,  and 
are  stipulations  to  be  bound  by  the  event  of  a  suit  between  stran- 
gers) ;  Irwin  \.  Backus,  25  Gal.  2L4  ;  Heard  v.  Lodge,  20  Pick.  63  ; 
Governor  v.  Shelby,  2  Blackf.  26  ;  Siate  v.  Cosie,  36  Mo.  437 ; 
Annett  v.  Terry,  35  N.  Y.  256  ;  Garber  v.  Commonwealth,  7-  Penn. 
St.  256  ;  Hobbs  v.  MiddUton,  1  J.  J.  Marsh.  176 ;  and  Ralston  t. 
Wood,  15  111.  169  (where  sureties  on  the  bond  of  executor  or  admin- 
istrator, or  on  a  bail  or  appeal  bond,  and  the  like,  have  contracted 
with  reference  to  the  payment  of  money  or  property,  or  accounting 
therefor,  or  other  particular  act  which  by  covenant  their  principals 
are  bound  to  perform) ;  and  44  Barb.  327  ;  2  Duer,  449  ;  5  Allen, 
509;  8  Watts,  398;  17  S.  &  B.  364;  and  5  Whart  144  (where 
obligors  upon  a  joint  bond  were  held  to  Ife  in  privity  of  contract 
with  each  other,  and  regarded  and  treated,  quoad  the  contract,  as 
one  person). 

Moses  Hooper,  for  respondent. 

Taylor,  J.  The  complaint  in  the  record  of  the  action  against 
the  sherifiF  shows  that  plain tiJFs  cause  of  action  in  that  case  was 
founded  upon  the  neglect  of  the  deputy.  Race,  as  above  set  forth. 

The  only  exception  to  the  evidence  in  this  case  which  it  is 
material  to  consider  is  that  taken  to  the  introduction  of  the  judg- 
ment-roll in  the  action  against  the  sherifit.  The  learned  counsel 
for  the  appellants  insist  that,  as  they  were  not  parties  to  that 
action,  and  had  no  notice  thereof,  it  was  not  evidence  against  them 
in  this  action  for  any  purpose.  It  is  not  denied  but  that  it  was 
properly  received  as  evidence  against  Stephen  W.  Race,  the  deputy, 
as  he  had  notice  of  the  action,  and  defended  the  same,  and  was 
therefore  bound  thereby. 

In  the  case  presented  by  the  record,  the  principal  having  had 
notice  of  the  action  against  the  sherifit  for  his  default,  and  having 
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appeared  and  defended  that  action,  the  judgment  against  the  sheriff 
is  just  as  conclusive  against  him  as  though  the  sheriff,  after  having 
heen  compelled  to  pay  that  judgment,  had  biought  an  action 
against  his  deputy  for  such  neglect  and  misconduct,  and  had  recov- 
ered judgment  against  Tiim  in  that  action. 

The  exceptions  of  the  appellants  present  the  question  whether 
the  sureties  in  an  official  bond  are  bound  in  any  way  by  a  judgment 
against  their  principal,  in  an  action  not  brought  upon  such  bond 
for  a  breach  of  duty  which  they  have  covenanted  against  in  such 
bond.  After  examining  a  great  number  of  decisions  in  which  the 
question  has  been  discussed  and  decided,  we  think  the  great  weight 
of  authority,  as  well  as  the  better  reasons,  are  in  favor  of  holding 
that  the  judgment  against  the  principal  is  admissible  as  evidence 
against  the  sureties ;  and  without  deciding  how  far  and  upon  what 
points  the  same  is  conclusive,  we  hold  that  the  same  is  at  least  pre- 
sumptive evidence  of  the  right  of  the  plaintiff  to  recover,  and  of  the 
amount  of  such  recovery,  when  the  execution  of  the  bond  is  proved 
or  admitted,  and  the  record  of  the  former  judgment  shows  that  the 
recovery  was  for  acts  or  omissions  the  proof  of  which  would  show  a 
breach  of  some  one  or  more  of  the  conditions  of  the  bond. 

It  is  urged  by  the  counsel  for  the  appellants  that  such  judgment 
\%  ^*  res  inter  alios  acta y^^  fkuA,  therefore  not  admissible.  We  think 
otherwise.  It  will  be  remembered  that  in  an  action  of  this  kind 
the  plaintiff's  right  of  action  depends  upon  the  fault  or  misconduct 
of  their  principal,  and  such  fault  or  misconduct  must  be  proved  in 
the  action  in  order  to  entitle  the  plaintiff  to  recover  at  all.  It 
would  seem,  therefore,  tliat  a  judgment  against  such  principaU 
which  is  absolutely  conclusive  against  him  that  he  was  guilty  of 
such  fault,  ought  to  be  at  least  presumptive  evidence  against  bia 
sureties  of  that  fact. 

It  is  evident  that  the  sureties  could,  in  an  action  against  them, 
make  use  of  a  judgment  in  an  action  against  their  principal  as  a 
defense,  when  the  judgment  was  in  his  favor. 

Suppose  in  this  case  the  sheriff  had  first  brought  his  action 
against  the  principal,  such  principal  not  having  had  any  notice  of 
the  proceedings  against  the  sheriff,  and  in  such  action  the  jury  had 
found  a  verdict  in  favor  of  the  defendant,  on  the  ground  that  he 
had  not  been  guilty  of  any  neglect  in  not  collecting  the  amount  of 
the  execution  ;  and  after  such  verdict  and  judgment  the  sheriff  had 
brought  his  action  against  the  sureties  in  the  bond  of  the  principalf 
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alleging  tlio  eamc  neglect  of  tho  deputy  as  his  cause  of  action  ;  is 
it  not  evident  that  the  sureties  could  use  the  judgment  in  favor  of 
their  principal  as  a  complete  answer  to  the  plaintiff's  cause  of 
action  ?  The  judgment  in  favor  of  tho  principal  in  the  former 
action  would  be  conclusive  evidence  against  the  sheriff  that  ho  had 
not  been  guilty  of  the  neglect  charged  against  him.  The  sheriff 
could  only  recover  in  the  action  against  the  s nineties  by  proof  of  the 
gnilt  of  their  principal,  and  as  between  the  sheriff  and  the  princi- 
pal, the  question  of  his  guilt  would  be  res  adjudicata  in  the  first 
action.  Such  judgment  would  therefore  be  a  complete  bar  to  the 
action  against  the  sureties. 

Again,  if  tho  sheriff  had  sued  the  principal  without  joining  the 
sureties,  and  had  recovered  a  sum  of  money  less  than  he  had  been 
com})elled  to  pay  on  account  of  the  default  of  his  deputy,  and  had 
then  commenced  a  suit  against  his  sureties,  claiming  a  larger 
sum,  it  is  also  evident  that  the  judgment  against  the  principal 
would  be  conclusive  in  favor  of  the  sureties  as  to  the  highest 
amount  of  damages  ho  could  recover  against  them.  Tho  judgment 
against  the  principal  would  be  conclusive  against  the  sheriff  as  to 
tho  extent  to  which  he  had  been  damaged  by  his  default ;  and  the 
sureties,  who  are  to  answer  only  to  the  extent  of  tho  injury  sus- 
tained by  the  sheriff  on  account  of  the  default  of  their  principal, 
could  avail  themselves  of  the  verdict  in  the  former  action  to  limit 
the  amount  of  damages,  and'  tho  sheriff  would  be  as  completely 
bound  by  the  same  as  though  ho  had  expressly  agreed  that  his  dam- 
ages did  not  exceed  the  amount  of  the  former  verdict. 

Theso  illustrations  show  that  tho  judgment  in  the  action  against 
the  principal  is  not  entirely  ^^  res  inter  alios  acta  ^' as  to  tho  sure- 
ties. Such  judgment,  if  adverse  to  the  plaintiff,  is  conclusive  in 
favor  of  the  sureties,  and  in  any  event  is  conclusive  as  to  the  extent 
of  damages  which  he  may  recover  against  them.  This  view  of  the 
question  is  maintained  in  the  following  cases  :  Masser  v.  Stricklandy 
17  S.  &  R  354,  358 ;  Drummond  v.  Prestman,  12  Wheat.  515,  519, 
520 ;   Webbs  v.  State,  4  Coldw.  200,  202. 

There  is  another  view  of  the  question  which  is  well  stated  by  a 
very  able  and  learned  judge.  Chief  Justice  Shaw,  in  the  case  of 
City  of  Lowell  v.  Parker,  10  Mete.  309,  315,  which  was  also  an 
action  against  the  sureties  on  an  official  bond.  In  reply  to  the 
same  objection  which  is  made  in  this  case,  that  the  judgment 
against  the  principal  was  ras  ijifer  alioSy  and  therefore  not  admissi- 
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blo  against  the  sareties,  the  learned  chief  justice  said  :  ^'  We  think 
this  objection  cannot  be  supported  under  the  circumstances  of  this 
case.  When  one  is  responsible,  by  force  of  law  or  by  contract,  for 
the  faithful  performance  of  the  duty  of  another,  a  judgment  against 
that  other  for  the  failure  of  the  performance  of  such  duty,  if  not 
conclusive,  \?i  prima  facie  evidence,  in  a  suit  against  the  party  so 
responsible  for  that  other.  If  it  can  be  made  to  appear  that  such 
judgment  was  obtained  by  fraud  or  collusion,  it  will  be  wholly  set 
aside.  But  otherwise  it  is  prima  facie  evidence,  to  stand  until 
impeached  or  controlled,  in  whole  or  in  part,  by  countervailing 
proofs." 

Other  courts  have  placed  the  admissibility  of  the  judgment 
against  the  principal  in  evidence  against  the  surety,  in  cases  where 
the  bond  is  the  joint  bond  of  the  principal  and  surety,  or  their 
joint  and  several  bond,  on  the  ground  that,  as  the  judgment  against 
the  principal  in  the  first  action  is  conclusive  against  him  in  the 
second,  it  must  have  tho  same  effect  as  against  his  co-obligors  ;  and 
others  on  the  ground  that,  in  a  case  like  the  present,  a  notice  to  the 
principal,  who  is  one  of  tho  co-obligors  in  the  bond  with  the  surety, 
is  notice  to  all,  and  therefore  all  are  bound  by  the  judgment 
against  tlio  principal.  These  reasons  for  holding  tho  judgment 
against  the  principal  evidence  against  tho  sureties  were  relied  upon 
to  some  extent  in  the  following  cases :  Barthtt  v.  Campbell,  1 
Wend.  50 ;  Fay  v.  AmeSy  44  Barb.  327,  333 ;  Evafis  v.  Common^ 
wealih,  8  Watts,  398 ;  Eagles  v.  Kern,  5  Whart.  144. 

The  reason  for  holding  to  the  rule  laid  down  by  Chief  Justice 
SnAW  in  the  case  above  cited,  wo  think,  are  most  satisfactory,  and, 
as  wo  understand  them,  they  are  the  following  :  First,  Because  the 
judgment  in  tho  action  against  the  principal,  when  in  his  favor,  is 
a  complete  bar  to  the  action  against  the  sureties,  and  in  any  case 
fixes  an  absolute  limit  to  the  damages  which  can  be  recovered  against 
them,  it  should  be  mutual,  so  far,  at  least,  that  when  tho  judgment 
is  against  the  principal,  it  should  be  presumptive  evidence  against 
the  sureties.  Second.  The  nature  of  the  contract  in  official  bonda 
is  that  of  a  bond  or  indemnity  to  those  who  may  suffer  damages  by 
reason  of  the  neglect,  fraud  or  misconduct  of  the  officer,  llie  bond 
is  made  with  the  full  knowledge  and  understanding  that  in  many 
cases  such  damages  must  be  ascertained  and  liquidated  by  an  action 
against  the  officer  for  whose  acts  the  sureties  make  themselves  lia- 
ble ;  and  the  fair  construction  of  the  contract  of  the  sureties  is, 
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that  they  will  pay  all  damages  so  ascertained  and  liquidated  in  an 
action  against  their  principal.  This  construction  of  the  contract 
is  the  most  reasonable,  and  works  no  hardship  against  the  sureties. 
It  is  better  for  them  that  this  should  be  so.  Otherwise  it  would  be 
necessary  for  every  person  who  desired  to  hold  the  sureties  for  the 
misconduct  of  their  principal,  to  join  them  in  the  first  action,  or 
else  be  subjected  to  a  second  litigation  of  the  same  matter,  if,  un- 
fortunately, he  should  fail  to  obtain  satisfaction  after  judgment 
against  the  principal ;  whereas,  if  the  rule  held  in  the  case  of  the 
City  of  Lowell  v.  Parker,  supra,  is  adhered  to,  the  party  injured 
will  in  most  cases  litigate  the  matter  with  the  principal  alone. 

The  principal  is  the  one  who  ought  to  be  at  the  expense  of  the 
litigation,  and  who  ought  to  pay  the  damages.  He  is  also  the  one 
who  lias  the  knowledge  of  the  facts,  and  is  certainly  better  prepared 
to  litigate  the  matter  than  the  sureties,  who  are  not  supposed  to 
have  any  knowledge  of  the  transaction.  Certainly  the  defense  is 
likely  to  be  properly  made  by  the  principal,  who  has  full  knowledge 
of  the  facts,  and  who  is  to  suffer  most  severely  in  case  of  a  decision 
adverse  to  him.  In  most  cases  of  this  kind,  if  the  sureties  were 
sued  in  the  first  instance,  with  their  principal,  the  defense  of  the 
action  would  be  made  by  such  principal ;  and  yet  the  judgment  in 
such  an  action  would  necessarily  be  conclusive  upon  all.  Holding 
the  judgment  against  the  principal  alone  presumptive  evidence,  as 
against  the  sureties,  of  the  facts  established  by  such  judgment,  can 
work  no  hardship  so  long  as  the  right  is  reserved  to  them  of  show- 
ing that  the  defense  in  such  action  was  not  made  in  good  faith,  was 
fraudulent,  collusive,  or  suffered  to  be  obtained  through  mistake  as 
to  the  facts. 

The  rule  laid  down  in  the  case  of  City  of  Lowell  v.  Parker  is 
fully  sustained  by  the  following  cases  :  Lee  v.  Clark,  1  Hill,  56  ; 
Franklin  v.  Hunt,  2  id.  671;  Westervelt  v.  Smith,  2  Duer,  449; 
Annett  v.  Terry,  35  N.  Y.  256  ;  Fay  v.  Ames,  44  Barb.  327  ;  Bart^ 
lett  V.  Campbell,  1  Wend.  50;  Huzzard  v.  Nagle,  40  Penn.  St.  178; 
Baglea  v.  Kenh  5  Whart,  144;  Evans  v.  Commonwealth,  8  Watts, 
398  r  yfasser  v.  Strickland,  17  S.  &  R.  354;  Webbs  v.  State,  4 
Coldw.  199,  200 ;  Atkins  v.  Baily,  9  Yerg.  Ill ;  Baxter  v.  Marsh, 
1  id.  460;  Drummond  v.  Prestman,  12  Wheat  515;  McLaughlin 
V.  Bank,  7  How.  220,  229 ;  IgUhart  v.  State,  2  Gill  &  Johns.  235, 
245  ;  Dane  v.  Oilmore,  51  Me.  544,  551,  555 ;  Tracy  v.  Goodwin,  5 
Allen,  409 ;  Train  v.  Gold,  5  Pick.  380 ;  Charles  v.  Hoskins,  14 
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Iowa,  471 ;  Lyon  v.  Northrup,  17  id.  314;  Duffieid  v.  Scott,  3  T,  R. 
374 ;  Jones,  AdmYx,  v.  Williams^  10  L.  J.  (N.  S.)  Exch.  120,  123 ; 
State  V.  Woodside,  7  Ired.  296 ;  McLin  v.  Hardie,  3  id.  407  ;  iSte/tf 
V.  Colerick,  3  Ohio,  487  ;   Wester/uiven  v.  CZiVd,  5  id.  136. 

The  only  cases  in  this  coart  bearing  upon  this  question  are  Oer^ 
her  V.  Ackleyy  32  Wis.  233;  Saveland  v.  Oreen,  36  id.  612;  and 
Elwell  V.  Frescott,  38  id.  274.  Neither  of  these  cases  decides  the 
point  in  question.    Freeman  on  Judgm*»nts,  §  180. 

The  learned  counsel  for  the  appellants  has  cited  several  decisions, 
of  courts  in  New  York  and  other  States,  which  seems  to  hold  the 
doctrine  contended  for  by  him,  and  particularly  relies  upon  the 
cases  of  Douglass  v.  Howland,  24  Wend.  35,  and  Thomas  v.  HuhbeUf 
15  N.  Y.  405.  Of  these  cases  it  may  be  said,  that  the  Court  of 
Appeals,  in  the  case  of  Thomus  v.  Hubbelly  15  id.  405,  did  not  hold 
that  the  judgment  against  the  principal  could  not  bo  received  as 
prima  facie  evidence  against  the  sureties,  but  did  hold  that  the 
sureties  were  at  liberty,  notwithstanding  the  judgment  against  the 
principal,  to  show  that  there  was  a  good  defense  as  against  their 
principal  to  the  action,  and  so  defeat  the  plaintiff's  action.  When 
this  case  came  before  the  Court  of  Appeals  the  second  time  (35  N". 
Y.  121),  the  judgment  for  the  plaintiff  in  the  court  below  was 
affirmed.  But  the  court  held  that  the  judgment  against  the  princi- 
pal was  conclusive  as  to  the  amount  of  damages  the  plaintiff  could 
recover  against  the  sureties,  and  that  they  were  not  concluded  by 
the  judgment  as  to  the  merits  of  the  action,  but  might  show  affirm- 
atively that  the  plaintiff  had  no  right  of  action  against  their 
principal,  as  a  defense,  the  same  as  was  held  on  the  first  appeal.  It 
would  seem  that  in  both  cases,  both  in  the  Court  of  Appeals  and 
the  court  below,  the  judgment  was  considered  as  prima  facie  evi- 
dence, but  that  the  defendants  were  not  concluded  by  it 

In  the  case  of  Douglass  v.  Hotoland,  the  action  was  brought  upor 
a  contract  by  which  the  principal  agreed  to  account  for  and  pay 
over  such  sum  as  should  be  found  duo  and  owing  by  him  to  the 
plaintiff,  and  which  the  defendant  had  guaranteed  the  performance 
of.  The  plaintiff  had  filed  a  bill  against  the  party  to  compel  him 
to  render  an  account  and  pay  over  what  was  due,  and  had  judg- 
ment against  the  party,  which  was  not  paid  ;  afterward  he  brought 
suit  against  the  guarantor  upon  his  covenant  to  guaranty.  TJpoa 
the  trial  of  this  action  the  plaintiff  offered  the  decree  in  evidence 
against  the  guarantor.    Justice  Cowek,  who  delivered  the  opinion 
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of  the  court;  after  an  able  and  quite  exhaustive  review  of  the  cases, 
comes  to  the  conclusion  that  the  record  was  not  admissible,  as  being 
res  inter  alios  acta;  but  at  the  close  of  his  argument  it  seems  tome 
ho  very  greatly  weakens  its  force  by  admitting  that  if  the  party  for 
whom  the  defendant  was  guarantor  had  rendered  an  account  vol- 
untarily, and  without  action,  and  had  admitted  an  amount  due  upon 
such  account,  the  balance  so  struck  by  the  parties  would  have  been 
conclusive  upon  the  guarantor;  ^Hhat  the  striking  of  such  balance 
would  be  an  admission  making  a  part  of  the  res  gestcB,'*  and  bind 
the  defendant  To  me  there  does  not  seem  to  be  any  force  in  the 
distinction  made  by  the  learned  judge.  If  the  rendering  of  an 
account  voluntarily  by  the  principal  would  bind  his  surety,  why 
should  he  not  be  bound  when  such  account  is  rendered  under  the 
watchful  and  unprejudiced  supervision  of  a  court  of  chancery? 
Certainly  it  could  make  no  difference  whether  the  account  was 
rendered  in  or  out  of  court,  if  the  account  was  rendered  and  balance 
struck  by  the  principal  himself.  Within  the  decision  of  the  learned 
justice,  if  the  record  of  the  proceedings  in  chancery  had  shown 
that  the  court  had  found  the  balance  upon  an  account  rendered  by 
the  principal  and  as  struck  by  him,  the  account  so  rendered,  though 
a  part  of  the  proceedings  in  the  former  action,  would  have  been 
evidence  against  the  guarantor,  and  would  have  concluded  him. 
This  was  expressly  held  by  the  court  in  the  case  of  Ighhart  v.  State^ 
2  O.  &  J.  235,  245.  See,  also,  on  the  same  point,  Drummond  v. 
Prestman,  12  Wheat.  619,  and  cases  cited  ;  Tyler  y.  Ulmer,  12  Mass. 
164  ;  Mott  V.  JKp,  10  Johns.  478;  Governor  r.  Twitty,  1  Dev.   153, 

If  the  admissions,  statements  and  confessions  of  judgment  by 
the  principal  are  to  be  received  in  evidence  against  the  sureties,  as 
either  presumptive  or  conclusive  proofs  of  the  facts  admitted,  stated 
or  confessed,  there  does  not  appear  to  be  any  good  reason  for  hold- 
ing that  the  findings  of  a  court  or  jury  upon  such  admissions, 
statements  or  confessions  should  not  be  presumptive  evidence  of 
such  facts  against  them. 

Whilst  we  are  compelled  to  admit  that  the  authorities  are  conflict* 
ing  upon  the  question  under  consideration,  we  are  clearly  of  the 
opinion  that  the  weight  of  authority  is  in  favor  of  holding  the 
judgment  against  the  principal  in  an  official  bond  prima  facie  evi* 
denoe  against  the  sureties. 

The  defendants  having  given  no  evidence  upon  the  trial  in  the 
court  below,  upon  the  proofs  offered  by  plaintiff  he  was  clearly 
Vol.  XXXIII  — 101 


802  WISCONSIN, 


Stepbens  v.  Sluifer. 


entitled  to  judgment,  and  there  was  no  error  in  directing  the  jury 
to  find  for  bim. 
By  the  Cocjrt.— The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmecL 

NoTB  BT  THX  Bkpobtbr.— In  DuJfUld  T.  Scott,  8  T.  R.  S74,  the  aoUon  was  on  a  bond  to 
indemnify  the  plaintiff  against  his  wife*s  future  debts.  A  judgment  recoyered  hy  a  credi- 
tor against  the  husband  was  held  concluslTe  against  the  def  endant»  although  he  had  bo 
notice  of  the  action.    This  case  is  not  precisely  in  point. 

In  Fay  t.  Ames^  44  Barb.  9E27,  the  Judgment  was  held  concIusiTe.  The  court  said :  **]t 
was  no  part  of  the  plaintiff's  agreement  with  the  sureties  in  the  bond  that  they  should 
hare  notice  of  suits  brought  against  him  for  the  misconduct  of  the  deputy ;  and  their 
liability  as  Indemnitors  was  not  made  to  depend  upon  such  notioe/* 

Barttettr.  Campbell,  1  Wend.  £0,  was  an  action  on  a  joint  and  sereral  agreement  at 
indemnity,  signed  by  the  principal  as  constable,  and  by  another  as  ** security.'*  HM, 
that  notice  to  the  principal  was  notice  to  the  surety. 

The  PennsyWania  cases  cited  by  the  court  hold  the  judgment  on  a  constable's  bond  coa- 
dusife  as  to  the  liabUltgr  and  amount  of  damages,  but  this  seems  based  upon  a  statute. 

Tracy  r.  Goodwin,  6  Allen,  409,  holds  that  the  judgment  against  the  principal  on  a  bond 
Joint  and  not  several  is  concluslTe  against  the  surety.  To  the  same  effect,  Mum^ord  ▼. 
Oveneen,  2  Band.  818. 

The  other  cases  cited  by  the  court  sustain  the  decision  of  the  principal  case,  that  the 
Judgment  is  prima  fade  evidence  against  the  surety  not  notified. 

In  Oookin  v.  Sanborn,  8  N.  H.  491,  an  action  on  an  executor's  bond,  11  was  held  that  the 
sureties  were  not  bound  by  the  Judgment  against  the  principal,  to  which  thej  w«re 
strangers,  but  whether  the  judgment  was  not  prima  facie  evidence  was  not  ruled  upon. 
So  of  ParheU  v.  Whiting,  6  id.  03. 

In  Beallr.  Beck,  8H.  A  M.  848,  a  judgment  on  a  deputy  sheriff's  bond,  against  the 
principal,  was  offered  in  evidence  against  the  surety,  and  rejected  on  an  equal  diviskMi  of 
the  trial  court.   This  was  affirmed  without  any  opinion. 

McKdlar  v.  Bowell,  4  Hawks,  84,  was  an  action  on  a  joint  and  several  goardlan^s  bond. 
The  judgment  was  held  no  evidence  against  the  sureties.  This  is  put  on  the  grounds  that 
"they  have  made  no  agreement,  by  the  nature  of  their  contract,  to  be  concluded  by  a 
Judgment  against  their  principal,*'  and  that  they  were  not  privies.  The  court  also  lay 
stress  on  the  fact  that  a  third  party  could  not  avail  himself  of  the  judgment,  even  against 
the  party.  **  To  admit  a  verdict  as  evidence  under  such  circumstances  would  be  givh^ 
the  party  the  benefit  of  evidence  which  he  could  not  avail  himself  of  In  his  own  suit.** 
This  "  goes  to  show,  that  if  the  guardian  had  succeeded  in  the  suit  brought  against  him  by 
the  plaintiff,  the  judgment  could  not  be  offered  by  these  defendants  to  reper  the  acUon; 
and  therefore,  as  the  Judgment  was  rendered  against  the  evidence,  it.shall  not  be  evldenoo 
against  this  defendant. " 

Lucas  V.  The  Oovemor,  8  Ala.  (N.  8.)  880,  was  an  action  on  a  sherllTs  bond .  The  Judg* 
ment  was  held  no  evidence.  The  court  say:  "We  have  looked  into  these  decisions'' 
(Pennsylvania,  Virginia,  and  Ohio),  *'  and  so  far  as  they  hold  the  Judgment  against  tho 
sheriff  to  be  prima  facie  evidence  against  the  sureties,  it  is  impossible  to  perceive  on  what 
principle  they  rest.  Doubtless,  there  are  cases  where  the  acts  or  admissi<ms  of  the  sherilff 
have  the  effect  to  bind  his  sureties ;  but  it  will  probably  be  ascertained,  whenever  these  an> 
necessary  to  be  examined,  that  the  acts  or  admissions  are  a  part  of  or  inunediately  oon-> 
nected  with  the  official  duty.  The  case  of  a  judgment  against  him  is  certainly  not  of  this 
description  ;  and  we  can  conceive  of  no  reason  why  it  should  have  any  effect  against  his 
sureties,  unless  they  are  concluded  by  it.  If  such  a  judgment  is  prima  facie  evidenco, 
any  one  will  perceive  the  difficulty  there  is  in  rebutting  it ;  and  why  should  any  greater 
effect  be  given  to  a  judgment  obtained  by  default  agaiust  a  sheriff,  or  by  his  oonfeaBkn^ 
against  his  surety,  when  it  is  certain  that  his  confession  by  itself  would  not  be  so  ?  Thm 
fudffmeni  againft  the  sheriff  ia  not  euentUO,  in  ihie  State,  to  enable  the  party  ioprocemt 
aga4n$tthe^firUytandther<tfure9eematoha9eno1)earinginanactlonyp^  J% 
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nmy  be  remarked  that  the  caae  of  a  Rheriff  is  entirely  different  from  that  of  an  admlnls- 
tnUor  or  guardian,  inasmucn  aaapart  of  their  duty  ib  the  Bettlement  with  the  court.** 
The  itaUdaed  sentence  seems  to  talie  away  the  force  of  this  case  as  an  authority. 

Pieo  V.  WeMer,  14  Oai.  fUSt,  holds  the  judgment  (on  a  8heriff*s  bond)  not  to  be  eyidenoe 
against  the  nnnotifled  sureties.  The  opinion  contains  an  excellent  review  of  the  authori- 
ties pro  and  con  as  follows: 

**  There  is  no  little  conflict  in  the  cases  on  this  subject.  There  can  be  no  doubt  that 
where  the  surety  undertakes  for  the  principal,  that  the  principal  shall  do  a  spedfio  act,  to 
be  ascertained  in  a  given  way,  as  that  he  will  pay  a  Judgment,  the  Judgment  is  condusive 
against  the  surety;  for  the  obligation  is  express  that  the  principal  shall  do  this  thing,  and 
the  Judgment  is  c<mclu8i ve  of  the  fact  and  extent  of  the  obligation .  As  the  surety  in  such 
ease  stipulates  without  regard  to  notice  to  him  of  the  proceedings  to  obtain  the  Judgment». 
his  liability  is  of  oourse  independent  of  any  such  fact.  Wain  v  Qotd^  5  Pick.  480;  Lineotm- 
T.  Blaytchari,  17  Vt .  474.  It  is  upon  this  ground  that  the  liability  of  bail  is  fixed  absolutely ' 
by  the  Judgment  against  the  principaL  But  this  rule  rests  upon  the  terms  of  the  oontractr- 
In  the  ease  of  t^Ocial  bonds  the  sureties  undertake,  in  general  terms,  that  the  prindpat  '- 
will  perform  his  oflBdal  duties.  They  do  not  agree  to  be  absolutely  bound  by  any  Judg- 
ment obtained  against  him  for  official  misconduct,  nor  to  pay  every  such  Judgment.  They 
are  only  held  for  a  broach  of  their  own  obligations.  It  is  a  general  prindple  that  no  part^ 
can  be  so  held  without  an  opportunity  to  be  heard  in  defense.  This  right  is  not  divested 
by  the  fact  that  another  party  has  defended  on  the  same  cause  of  action  and  been  unsuc;* 
cessfuL  As  the  sureties  did  not  stipulate  that  they  would  abide  by  the  Judgment  against 
the  principal,  or  permit  him  to  conduct  the  defense,  and  be  themselves  responsible  for  the 
result  of  it,  the  fact  that  the  principal  unsuccessfully  defended  has  no  effect  on  th^tr  rights. 
They  have  a  right  to  contest  with  the  plaintiff  the  question  of  their  liability*  for  to  hold  that 
they  are  concluded  from  this  contestation  by  the  suit  against  the  sheriff.  Is  to  hold  that 
they  undertook  for  him  that  they  would  be  responsible  for  any  Judgment  against  him 
which  might  be  rendered  by  aoddent,  negligence  or  error,  instead  of  merely  stipulating 
that  they  would  be  responsible  for  his  official  conduct.  The  authorities  which  sustain  this 
view  are  numerous.  In  McKdlar  v .  Barrel?,  4  Hawks,  84,  a  decree  against  the  administra- 
tor of  a  guardian  was  held  not  to  be  evidence  against  the  sureties  of  a  guardian  to  charge 
them  with  the  amount  which  was  recovered  against  the  estate  for  unfaithful  administra- 
tion of  the  trust.  Manfordy.  OoenKem,  %  Rand.  819,  went  a  little  further,  holding  that  a 
Judgment  against  the  sheriff  was  no  estoppel  against  him  In  an  action  on  the  bond  against 
him  and  his  sureties.  It  seems  to  be  held,  then,  that  no  recovery  could  be  had  against  the 
principal,  because  he  was  not  liable  Jointly  with  the  sureties,  and  that  the  record  of  the 
Judgment  would  be  only  prima  facie  evidence  against  the  sureties  Btal  v.  Bedr,  8  Harr. 
ft  McH.,  Is  to  the  same  effect.  DauQUtM  v.  Hr/utoiid,  M  Wend.  8S,  is  a  leading  case. 
The  authorities  are  reviewed  by  Mr.  Justice  Ck>wxM  with  his  usual  learning.  That  case 
was  covenant,  brought  by  the  plaintiff  against  the  surety  on  an  obligation  by  the  prindpal 
to  account  and  pay  over  such  sum  as  shall  be  found  to  be  owing  by  him,  and  the  surety 
covenanted  that  the  party  thus  agreeing  'shall  perform  the  agreement.*  A  decree  In 
chancery  against  the  principal  was  offered.  The  decree  was  on  a  bill  filed  to  compel  an 
account;  held,  that  it  was  no  evidence  against  the  surety,  unless  he  had  notice  of  the  suit 
and  an  opportunity  to  defend  in  the  name  of  the  principal.  Many  authorities  are  cited  by 
the  learned  Judge,  who  concludes  that  the  surety's  obligation  was  to  i>ay  over  a  balance 
due,  not  that  he  should  abide  by  a  Judgment  at  law  or  a  decree  in  chancery  for  not 
accounting. 
^  **  A  distinction  is  taken  as  to  administration  bonds  founded  upon  the  terms  of  the  obli- 

gation, as  used  in  South  Carolina  and  other  States— those  being  that  the  administrator 
should  account,  meaning  account  before  the  probate  court  —  which  was  held  equivalent  to 
an  obligation  by  the  surety  to  pay  such  decree  as  that  court  might  render.    See  Cow.  & 
.  Hiirs  notes  to  I  PhIL  Ev.  (KM.    The  some  doctrine  was  Involved  in  the  case  of  Ifotv  v. 

^  MeOuUoughy  5  Hill,  181.    It  was  held  there  that  in  general  a  Judgment  obtained  by  a  cred- 

^  ttor  against  the  prindpal  is  not  evidence  against  the  surety  for  the  purpose  of  estabUahing 

\  tho  demand.    In  this  case  suit  was  brought  agnlnst  a  stockholder  of  a  corporation  organ- 

*,  iMd  under  the  New  York  laws,  the  stockholder,  und^r  tihe  act,  not  being  responsible  until 

'  after  Judgment  against  the  corporation;  held,  that  tbe  ludgment  agelnst  the  corporatton 
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could  not  be  used  against  the  defendant  either  as  prima  facie  or  concluslTe  evidence  of 
tfie  genuineness  of  or  responsibiliey-  for  thfi  debt.  PrevlouB  decisions  of  the  court  (Slee  ▼. 
JBoo/n,  20  Johns.  OGO;  2  Ilill,  285)  are  explained,  and  DougUus  v.  HoioUiTid  is  afflmied.  The 
court  say:  *Tho  contract  b  to  pay  the  debt,  not  the  Judgment.  The  general  doctrine  of 
XkMQloK  ▼.  JJowland  has  been  recently  reviewed  in  the  Court  of  Errors.  Jackaon  ▼.  Qri% 
wold,  4  nilly  652.  The  question  was  embarrassing,  and  the  cases  were  far  from  umfono. 
The  decided  weight  of  authority,  however,  both  at  law  and  in  equity,  was  found  to  be 
against  allowing  the  surety  to  be  at  all  embarrassed  by  the  Judicial  proceeding.  He  stands, 
aa  was  held  in  Slee  v.  JKoom,  on  the  precise  rights  of  his  principal  under  the  contract.  If 
the  latter  can  defend,  so  can  the  surety.  The  surety  ia  bound  by  the  acts  in  paU  of  the 
principal  or  his  agents,  but  is  neither  bound  nor  touched  by  any  judicial  proceeding  to 
which  the  principal  alone  is  a  party ;  nay,  says  Jackwn  r.  Qriaioold^  even  though  he  actu- 
clly  i>articipate  in  the  prosecution  or  defense,  unless  he  be  a  party  to  the  record.*  Broh- 
mm,  J.,  delivered  a  separate  opinion,  affirming  this  view  of  the  question. 

''The  case  of  Jaek9on  v.  Origwold  la  as  Just  stated.  The  doctrine  of  DougUuay,  Hoitdami 

<Ib  affirmed,  and  the  dicta  in  that  case  that  the  surety  might  be  bound  by  notice  other  than 

"that  required  in  the  usual  course  of  proceeding  to  bring  in  or  bind  a  party,  withdrawn. 

€lKrmdlt  v.  CommonweaUht  5  Binn.,  is  a  strong  and  well-reasoned  case  to  the  same 

•effect. 

**It  is  true  thetre  are  authorities  to  the  contraiy,  of  great  weight.  In  10  Mete.  814  ft  was 
^eld  that  the  Judgment  was  prima  fade  evidence  against  the  surety.  So  in  Afaa»er  v. 
.Aric&Iand,  17  S.  &  R.  854,  and  several  other  Pennsylvania  cases,  and  in  JleLttUffhUn  v. 
Bank  qf  Potomac,  7  How.  890.  But  in  Masaer  v.  Striekland  the  authority  is  weakened  hy 
'the  able  dissenting  opinion  of  Chief  Justice  Gibson,  who  coincides  with  his  predecessor, 
Chief  Justice  TiiiOBiiAN ,  in  5  Binn. 

**  The  Tlnglish  rule  seems  to  be  that  laid  down  In  New  York.  See  King  v.  Nnrman,  5  C. 
BL  883;  where  it  was  held  that  the  Judgment  against  a  surety  who  gave  no  notice  to  the 
ivlncipal  was  no  evidence  against  the  principal.  The  action  was  to  recover  money  paid  by 
the  plaintiflF  as  surety  on  a  tax  collector's  bond. 

''This  precise  question  arose  in  the  case  of  Carmichad  v.  Giroemor,  8  How.  (Miss.)  998. 
Mr.  Chief  Justice  Sbabkey  delivered  the  opinion,  holding  that  a  Judgment  against  the 
sheriiT,  on  motion  to  pay  over  money,  is  not  evidence  In  an  action  against  the  sureties  on 
the  sherifTsbond  to  establish  the  breach  thereof  In  failing  to  pay  over  money.  The  court 
dte  the  case  in  5  Binney  as  authority,  also  1  Stark.  Ev.  182, 199,  and  place  thdr  reasoning 
en  the  same  grounds  as  those  which  we  have  before  assumed ;  and  they  add  '  that  if  the 
lodgment  was  admissible  in  evidence  it  was  certainly  conclusive  unless  it  was  frauduloit, 
and  the  consequence  would  be  that  Carmlchael  would  be  bo*md  by  a  Judgment  to  whidi  he 
was  no  party,  and  had  no  opportunity  of  making  a  defense,  which  might  have  been  soffl 
dent  if  he  had  been  permitted  to  defend.*  Lucas  v.  Oovernor,  6  Ala.  836,  is  to  the  same 
pmpose. 

"We  cannot  see  how,  if  the  Judgment  be  evidence  at  all,  it  is  less  than  conclusive.  In  the 
absence  of  fraud  or  collusion.  The  reason  which  admits  it  must  be  broad  enough  to  gire 
It  conclusive  effect.** 


Wallace  v.  City  of  Menasha. 

(48  Vris.  79.) 
Municipal  corporation — liability  for  tori  of  its  offleer. 

A  dtj  is  not  liable  in  an  action  of  damages  where  its  treasurer,  upon  a 
I  warrant,  sold  tbe  plaintiff's  goods  by  mistake  for  those  of  another.* 


*  To  same  effect,  Bunt  v.  City  of  BoonvOle  (65  Mo.  020),  27  Am.  Ren. 
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ACTION  of  damages  for  conyersion  of  personal  property.  The 
property  in  question  was  that  of  the  plaintiff,  and  by  mistalu 
was  seized  and  sold  by  the  treasurer  of  the  defendant  upon  its  tax 
warrant  against  the  goods  of  another.  The  plaintiff  had  judg- 
ment below. 

E.  Mariner  and  C.  A.  ffamilton,  for  appellant 

(7.  W.  Felker,  for  respondent.  The  act  of  the  treasurer  wia 
within  his  general  authority  as  an  officer  ;  and  there  is  nothing  to 
show  that  he  did  not  act  in  good  faith,  ^'with  an  honest  view  to 
obtain  for  the  public  a  lawful  benefit/'  or  to  take  the  case  out  of  the 
rule  of  Hamilton  y.  Ibnd  du  Lac,  40  Wis.  47  ;  Hurley  y.  Texas^  20 
id.  634  ;  Squiers  y.  Neenah,  54  id.  588.  The  rule  is  well  established 
in  other  States.  Thayer  v.  Boston,  19  Pick.  511 ;  Howell  y.  Buffalo 
15  N.  Y.  512-20  ;  Conrad  y.  Ithaca,  16  id.  158 ;  Weet  y.  Brockport^ 
id.  161-71 ;  Lee  y.  Sandy  Hill,  40  id.  442  ;  i?.  di  H.  Turnpike  Oe. 
y.  Buffalo,  68  id.  639  ;  Allen  y.  Decatur,  23  111.  272  ;  Mc  Combs  v. 
Council,  15  Ohio,  474 ;  Sheldon  \.  Kalamazoo,  24  Mich.  383  ;  Wild 
y.  New  Orleans,  12  La  Ann.  15  ;  Dill,  on  Mun.  Corp.,  §  770; 
Add.  on  Torts  (D.  &  B.*s  ed. ),  1300.  Moreover  the  city  never  returned 
the  money,  and  in  some  of  the  defenses  set  up  in  the  answer,  it 
alleges  that  thb  property  was  subject  to  the  sale  ;  and  it  must  bo 
held  to  have  thus  ratified  the  act  Hamilton  v.  Fond  du  Lac, 
supra  ;  Dillon,  §§  69,  70. 

Lyok,  J.  Doubtless  it  has  very  frequently  happened  that  muni- 
cipal officers  charged  by  law  with  the  duty  of  collecting  the  public 
revenue  have,  for  non-payment  of  taxes,  seized  property  belonging  to 
persons  not  liable  to  pay  such  taxes.  Many  cases  of  tort,  brought 
against  such  officers  by  the  owners  of  property  so  seized,  to  recover 
damages  therefcr,  are  probably  reported  in  the  books;  but  we 
have  been  referred  to  no  case,  and  upon  most  diligent  search 
have  been  unable  to  find  one,  in  which  an  action  of  tort  for  suck 
unlawful  seizure  has  been  sustained  or  even  commenced  against  a 
municipal  corporation. 

The  absence  of  such  cases  raises  a  very  strong  presumption  that 
the  bar  everywhere  entertain  the  view  that  such  actions  cannot  be 
mantained.  The  circumstance  is  not,  however,  conclusive  of  the 
question  ;    for  if  a  case  like  this  comes  clearly  within  the  estab- 
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lished  doctrine  of  reapondeai  superior ^  the  action  mast  be  upheld, 
notwithstanding  the  absence  of  cases  directly  in  point. 

To  determine,  therefore,  whether  this  action  can  be  maintained, 
resort  must  necessarily  be  had  to  the  general  principles  of  law  relat- 
ing to  the  liability  of  municipal  corporations  for  the  torts  of  their 
officers  or  agents. 

That  actions  sounding  in  tort  will  lie  in  certain  cases  against 
municipal  corporations,  though  formerly  doubted,  is  now  perfectly 
well  settled.  It  is  to  be  determined  whether  this  is  one  of  those 
cases. 

The  rules,  of  law  by  which  the  question  of  the  liability  of  the  city 
of  Menasha,  in  an  action  of  tort  for  the  unlawful  seizure  by  its 
treasurer  of  the  property  of  the  plaintiff,  is  to  be  determined, 
are  thus  stated  by  Chief  Justice  Shaw  in  Thayer  v.  City  of 
Boston,  19  Pick.  511 :  ''There  is  a  large  class  of  cases  in  which 
the  rights  of  both  the  public  and  of  individuals  may  be  deeply 
involved,  in  which  it  cannot  be  known,  at  the  time  the  act  is  done, 
whethet*  it  is  lawful  or  not.  The  event  of  a  legal  inquiry,  in  a 
court  of  justice,  may  show  that  it  was  unlawful;  still  if  it  was  not 
known  and  understood  to  be  unlawful  at  the  time;  if  it  was  an  act 
done  by  the  officers  having  competent  authority,  cither  by  express 
vote  of  the  city  government  or  by  the  nature  of  the  duties  audfunc* 
tions  with  which  they  are  charged  by  their  offices,  to  act  upon  the 
general  subject-matter;  andespecially  if  the  net  was  done  with  an 
honest  view  to  obtain  for  the  public  some  lawful  benefit  or  advan- 
tage,—  reason  and  justice  obviously  require  that  the  city,  in  its 
corporate  capacity,  should  be  liable  to  make  good  the  damage  sus- 
tained by  an  individual  in  consequence  of  the  acta  thus  done.  *  *  * 

"  The  court  is  therefore  of  opinion  that  the  city  of  Boston  may 
be  liable  in  an  action  on  the  case,  where  acts  are  done  by  its  au- 
thority which  would  warrant  a  like  action  against  nn  individual, 
provided  such  act  is  done  by  the  authority  and  order  of  the  city 
government,  or  of  those  branches  of  the  city  government  invested 
with  jurisdiction  to  act  for  the  corporation  upon  the  subject  to 
which  the  particular  act  relates,  or  where,  after  the  act  has  been 
done,  it  has  been  ratified  by  the  corporation,  by  any  similar  act  of 
its  officers.  *  *  *  As  a  general  rule,  the  corporation  is  not  re- 
sponsible for  the  unauthorized  and  unlawful  acts  of  its  officers, 
though  done  colore  officii.  It  must  further  appear  that  they  were 
ixpressly  authorized  to  do  the  acts  by  the  city  government,  or  that 
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they  were  bona  fide  in  pursuance  of  a  general  authority  to  act  for 
the  city  on  the  subject  to  which  they  relate  ;  or  that,  in  either  case, 
the  act  was  adopted  and  ratified  by  the  corporation/' 

There  is  no  pretense  in  the  present  case  that  the  city  of  Menasha 
has  ratified  the  unlawful  act  of  its  treasurer.  True,  the  money 
realized  on  the  sale  of  the  plaintiff's  property  was  paid  into  the  city 
treasury  in  satisfaction  of  the  tax  assessed  against  Kelley  &  Co. ; 
but  it  does  not  appear  that  the  city  council,  or  any  officer  of  the 
city  other  than  the  treasurer,  had  notice  of  the  source  from  which 
the  money  was  derived,  or  did  any  act  sanctioning  or  approving  the 
seizure  of  the  plaintiff's  property. 

Unlike  the  case  of  Hurley  v.  Texas,  20  Wis.  G34,  in  which  the 
levy  was  void,  the  taxes  were  lawfully  assessed,  and  the  warrant 
for  the  collection  thereof  lawfully  issued  to  the  treasurer  by  the 
mayor  and  city  clerk  under  the  seal  of  the  city.  The  warrant 
commanded  the  treasurer,  in  case  Kelley  &  Co.  neglected  or  re- 
fused to  pay  the  taxes  assessed  against  them,  to  collect  the  same  by 
distress  and  sale  of  ilieir  goods  and  chattels.  It  does  not  purport 
to  give  him  authority  to  make  such  taxes  out  of  the  goods  and 
chattels  of  the  plaintiff  or  any  person  other  than  that  firm.  It  was 
known  and  understood,  when  the  plaintiff's  goods  were  seized,  that 
if  they  belonged  to  the  plaintiff  the  seizure  was  unlawful.  The 
treasurer  had  no  authority,  real  or  apparent,  to  make  the  seizure, 
and  although  ho  made  it  colore  officii,  and  in  the  honest  belief  that 
the  goods  belonged  to  Kelley  &  Co.,  it  cannot  correctly  bo  said  that 
he  had  general  authority  to  act  for  the  city  in  that  behalf.  The 
treasurer  had  specific  authority  in  a  certain  contingency  to  seize  the 
goods  of  Kelley  &  Co.,  but  he  had  no  more  authority  to  seize  the 
goods  of  the  plaintiff  for  the  delinquent  taxes  of  others,  than  ho 
had  to  commit  an  assault  and  battery  on  a  person  taxed  to  compel 
him  to  pay  his  taxes.  And  indeed,  if  the  city  is  liable  in  the  one 
case,  it  is  not  perceived  why,  on  the  same  principle,  it  would  not 
be  liable  in  the  other.  Should  the  treasurer  assault  a  tax  debtor 
and  take  from  his  pocket  by  force  the  amount  of  his  tax,  it  would 
hardly  bo  claimed  that  the  city  is  liable  in  tort  for  such  unlawful 
and  criminal  acts. 

The  case  of  Squiers  v.  Neenahy  24  Wis.  588,  cited  and  relied 
mpon  by  counsel  for  the  plaintiff,  is  distinguishable  from  the  pres- 
ent case.  The  board  of  trustees  of  the  village  of  Neenah  attempted 
to  lay  a  street  through  plaintiff's  land,  but  because  of  a  defect  in 
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the  Tillage  charter  no  street  was  lawfully  laid  out  Believing, 
however,  that  it  was  lawfully  established,  the  board  ordered  the 
street  commissioners  to  open  the  street,  and  one  of  them  opened  it 
by  removing  the  plaintiff's  fences,  against  his  protest.  The  action 
was  trespass  against  the  village  to  recover  damages  for  the  act  of 
the  street  commissioner,  and  the  plaintiff  recovered.  The  unlaw- 
ful act  complained  of  was  expressly  directed  by  the  branch  of  the 
village  government  invested  by  law  with  jurisdiction  to  act  lor  the 
corporation  in  the  matters  of  laying  out  and  opening  streets;  and 
hence  the  case  was  clearly  within  the  rule  of  municipal  liability 
laid  down  in  Thayer  v.  Boston,  supra.  That  case  is  referred  to  and 
approved  in  the  opinion  by  Dixon,  C.  J. ;  also  in  Hurley  v.  Texas, 
supra,  and  in  Hamilton  v.  Fond  du  Lac,  40  Wis.  47.  In  the  two 
cases  last  cited,  as  in  Squiers  v.  Neenah,  the  unlawful  acts  com- 
plained of  were  done  pursuant  to  express  orders  of  the  respective 
city  councils. 

Did  the  charter  of  Menasha  authorize  the  city  council  to  control 
and  direct  its  treasurer  specifically  in  the  matter  of  collection  of 
taxes,  and  had  the  council  directed  him  to  seize,  or  after  seizure 
had  it  directed  him  to  sell,  the  property  of  the  plaintiff  to  satisfy 
the  taxes  of  Kelley  &  Co.,  we  should  have  a  case  more  nearly 
resembling  those  above  cited. 

We  have  thus  far  considered  the  case  upon  the  hypothesis  thai 
the  treasurer  is  the  agent  or  servant  of  the  city,  for  whose  torts  tho 
city  may,  in  a  proper  case,  be  held  liable.  But  under  the  authori- 
ties, it  may  well  be  doubted  whether  the  rule  respondeat  superior 
has  any  application  to  acts  performed  or  torts  committed  by  him 
in  the  collection  of  taxes.  The  levy  and  collection  of  taxes  are 
governmental  rather  than  municipal  functions,  delegated,  it  is  true, 
to  municipal  officers  for  couvenience,  but  still  governmental.  It 
may  well  be  claimed,  that  in  the  exercise  of  those  functions,  such 
officers  are  public  officers,  discharging  public  and  not  municipal  or 
corporate  duties.  If  so,  there  seems  to  bo  uo  ground  for  holding 
the  municipality  liable  for  their  torts  committed  in  tho  exercise  of 
those  functions — no  room  for  the  application  of  the  rule  respondeat 
superior  in  such  cases.  A  distinction  is  made  in  many  well-con* 
sidered  cases  between  torts  committed  by  municipal  officers  or 
agents  in  the  discharge  of  such  public  duties,  and  those  committed 
in  the  discharge  of  purely  municipal  or  corporate  duties  by  the 
officers  or  agents  of  the  city  or  village ;  the  municipality  being  held 
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liable  for  the  latter,  but  not  liable  for  the  former  class  of  torts.  la 
addition  to  the  cases  and  authorities  cited  in  the  brief  of  counsel 
for  the  city,  see  2  Dill,  on  Mun.  Corp.,  §§  464-770,  inclusive,  and 
cases  cited;  Bailey  y.  Mayor,  etc.,  of  H.  T.,  3  Hill,  531;  Oliver  v. 
Worcester,  102  Mass.  489;  s.  c,  3  Am.  Hep.  485.  This  distinction 
was  recognized  in  Hayes  v.  OshJcosh,  33  Wis.  318,  and  controlled 
the  judgment  of  the  court 

We  conclude  that  the  city  is  not  liable  in  this  action  for  the  tori 
of  the  treasurer.  Whether  the  plaintiff  can  maintain  an  action,  as 
for  money  had  and  received,  to  recover  of  the  city  the  proceeds  of 
the  sale  of  his  property,  paid  into  the  city  treasury,  or  any  part 
thereof,  we  do  not  determine. 

By  the  Court.  — Judgment  reversed  and  cause  remanded, 
with  direction  to  the  Circuit  Court  to  render  judgment  for  thd 
defendant. 

Reversed  and  remanded. 


SBlfTSENBRENKER  V.  MATTHEWS. 

(4B  Wia.9B00 
LUn — of  haUee — waited  by  delivery  of  property. 

One  who  has  aoqaired  a  lien  for  repairs  on  personal  property  conclusively 
waives  it  by  voluntary  and  unconditional  delivery  of  the  property  to  th& 
owner. 

REPLEVIN  for  a  buggy,  by  Sensenbrenner,  a  blacksmith,  against 
Matthews,  a  deputy  sheriff.  The  plaintiff  owned  a  building, 
occupying  part  of  the  first  story  for  his  shop.  Another  part  of  that 
story  was  occupied  by  Schweitzer  &  Co.  as  a  wagon  shop.  The 
second  story  was  occupied  as  a  paint  shop  by  Maxwell.  Schweitzer 
&  Co.  leased  their  shop  and  Maxwell's  from  the  plaintiff,  and  under-- 
let  to  Maxwell.  A  trap  door  in  the  floor  connected  Maxwell's  paint 
shop  with  plaintiff's  shop,  through  which  Maxwell  had  a  right  of 
way  for  taking  and  returning  articles  to  be  painted.  Schweitzer 
&  Go.  did  the  wood  work  of  the  buggy  for  Maxwell,  and  plaintiff 
furnished  the  iron  and  did  the  iron  work,  for  the  price  of  $65;  $34 
to  be  paid  in  painting.  When  plaintiff  had  completed  the  iron 
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work,  Maxwell  removed  the  buggy  to  his  shop,  with  plaintiff's  con- 
sent,  and  kept  it  about  three  weeks,  painted  it,  and  sold  it  to 
defendant  Henry.  Plaintiff  objecting  to  the  remoTal  of  the  buggy 
from  Maxwell's  shop  until  Maxwell  should  have  settled  with  him, 
Henry  procured  a  writ  of  replevin,  by  virtue  of  which,  in  the 
plaintiff's  absence,  the  buggy  was  peaceably  removed  from  Maxwell's 
shop,  through  the  plaintiff's,  just  outside,  and  delivered  to  Henry. 
Before  its  removal  from  the  premises,  plaintiff  returned  and  forbade 
the  further  removal,  but  it  was  taken  away  by  Matthews  and  Henry. 
The  defendant  had  judgment  below. 

Elbridge  Smith,  for  appellant 

J.  B.  HamiUony  for  respondent. 

Ryan,  0.  J.  The  shops  of  the  appellant,  Schweitzer  and  Max- 
well, although  in  the  same  building,  were  held  by  them  respectively 
in  severalty  ;  and  the  right  of  way  of  Maxwell,  although  passing 
through  the  shops  of  the  appellant  or  Schweitzer,  was  part  of  his 
holding  and  used  by  him  of  his  own  right. 

The  buggy  belonging  to  Maxwell  was  delivered  to  him  through 
the  right  of  way  by  the  appellant,  after  it  had  been  ironed  by  the 
latter.  It  was  delivered  with  the  expectation  that  it  should  be 
painted  by  Maxwell ;  but  Maxwell  owed  no  duty,  either  to  Schweit- 
zer or  the  appellant,  to  paint  it.  The  delivery  was  unconditional, 
and  the  buggy  must  be  taken  to  have  been  delivered  to  Maxwell  in 
his  right  as  owner  of  it. 

This  delivery  operated  as  an  absolute  waiver  of  all  lien  of  tho 
appellant  for  ironing  the  buggy.  The  essence  of  lien,  in  such  cases, 
is  possession.  Lien  cannot  survive  possession  ;  and  except  in  case  of 
fraud,  and  perhaps  mistake,  such  a  lien  cannot  be  restored  by  resump- 
tion of  possession.  '^Lien  is  a  right  to  hold  possession  of  another's 
property  for  tho  satisfaction  of  some  charge  attached  to  it.  The 
f;ssence  of  the  right  is  possession  ;  and  whether  that  possession  be 
of  officers  of  the  law  or  of  the  person  who  claims  the  right  of  lien, 
the  chattel  on  which  the  lien  attaches  is  equally  regarded  as  in  the 
custody  of  the  law.  Lien  is  neither  a  jus  ad  rem  nor  a  jtia  in  re, 
but  a  simple  right  of  retainer."    3  Pars,  on  Oont  234. 

"The  voluntary  parting  with  the  possession  of  the  goods  will 
amount  to  a  waiver  or  surrender  of  a  lien  ;  for  as  it  is  a  right 
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founded  upon  possessioQ,  it  must  ordinarily  cease  when  the  posses* 
sion  ceases."    Story  on  Agency,  §  367. 

As  this  disposes  of  the  lien  set  np  by  the  appellant  to  support 
this  action;  it  is  immaterial  how  the  respondents  came  into  posses- 
sion. In  replevin,  a  plaintiff  recovers  on  his  own  right  of  posses- 
sion, not  on  the  weakness  of  the  defendant's  right. 

By  the  Coubt. — ^The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


MoBTON  y.  Smith. 

(48  Wis.  966.) 

Eighfoay — liabUitp  of  loUowter  for  dtfeetive  condition  ofMenalk — eomtme 

tion  oftMtUe. 

A  dtj  charter  required  lot-ownera  to  keep  the  sidewalk  "  in  a  good  and  safe 
condition  for  use/*  and  made  them  liable  for  injariee  to  any  person  bj 
"  reason  of  a  defective  sidewalk."  The  sidewalk  in  front  of  defendants' 
premises  had  become  smooth  and  slippery  by  long  use,  and  some  third  per- 
son, with  their  knowledge,  had  painted  it,  thus  increasing  its  slipperiness. 
The  plaintiff  slipped  and  fell  on  it,  sustaining  injury.  Meldt  that  defend, 
ants  were  liable. 

ACTION  for  injuries  from  an  unsafe  sidewalk.    The  opinion 
states  the  facts.    The  plaintiff  had  judgment  below. 

Cassoday  &  Carpenter ^  for  appellants. 

Bennett  &  Sale,  for  respondent. 

Cole,  J.  The  charter  of  the  city  of  Janesville  imposes  upon  the 
owner  of  a  lot  fronting  on  any  street  in  the  city  the  duty  of  keep- 
ing the  sidewalk  in  front  of  his  lot  in  a  good  and  safe  condition  for 
use;  and  in  case  an  injury  shall  occur  to  any  person  by  reason  of  a 
defective  sidewalk,  the  owner  is  made  liable  for  the  damages  thus 
sustained.  §  9,  ch.  298,  P.  &  L.  Laws  of  1869.  This  action 
is  brought  upon  this  provision  of  the  charter.  The  gravamen  of 
the  complaint  is  that  the  defendants  laid  a  sidewalk  of  limestone 
along  Main  street  in  front  of  their  building  and  lot,  which  walk, 
at  the  time  the  plaintiff  was  injured,  had  by  use  become  smooth 
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aud  ausafe  to  walk  ou,  and  that  with  the  knowledge  of  the  defend, 
ants,  some  person  had  covered  a  part  of  the  sidewalk  at  this  point 
with  red  paint,  mixed  with  oil  or  other  liquid,  thereby  negligently 
and  anlawf uUy  adding  to  the  inseearity  of  the  walk^  and  rendering 
the  same  unsid^e  and  dangerous  to  walk  on  by  reason  of  its  slippery 
condition. 

There  was  evidence  given  on  the  trial  which  tended  to  sustain 
this  cause  of  action.  A  great  number  of  exceptions  were  taken  to 
the  rulings  of  the  court  below,  which  cannot  be  conveniently  noticed 
in  detail.  The  principal  questions  in  the  case  arise  on  exceptions 
to  the  charge  of  the  court  as  given,  and  to  the  refusal  of  the  court 
to  give  the  instructions  asked  on  the  part  of  the  defendants.  The 
charge  is  quite  lengthy,  and  seems  to  cover  every  possible  aspect  of 
the  case. 

The  learned  Circuit  judge,  among  other  things,  charged  in  effect, 
that  the  law  cast  upon  the  defendants  the  duty  aud  obligation  of 
keeping  the  sidewalk  in  front  of  their  building  in  a  reasonably 
good  and  safe  condition  for  public  use;  and  that  if  the  plaintiff  was 
injured,  while  passing  over  the  walk  with  due  care,  by  reason  of  its 
being  dangerous,  they  were  liable  for  the  damages  sustained.  The 
Circuit  judge  further  told  the  jury  that  the  defendants  were  under 
no  obligation  to  keep  the  sidewalk  in  such  extraordinary  and  unus- 
ually good  and  safe  condition  as  to  render  an  accident  to  one 
travelling  upon  it  impossible,  but  were  simply  bound  to  keep  it  in 
an  ordinarily  and  reasonably  good,  safe  and  suitable  condition  for 
public  use;  and  that  the  jury  were  to  determine  from  their  own 
view  of  the  premises,  and  from  the  testimony  in  the  case,  whether 
this  was  the  condition  of  the  walk.  In  respect  to  the  particular  defect 
in  the  walk  complained  of,  namely,  great  smoothness  and  slipperi- 
ness  of  surface,  the  court  said :  '^  If  this  walk,  by  use,  had  become 
so  smooth  and  slippery  as  to  be  dangerous  and  not  safe  for  public 
use;  or  if  by  being  painted  it  was  made  so  smooth  and  slippery  as 
to  be  dangerous  and  not  safe  for  such  use  —  such  condition  was 
one  against  which  the  defendants  were  bound  to  provide." 

Now  it  is  insisted  by  the  learned  counsel  for  the  defendants  that 
the  propositions  embraced  in  this  charge  are  not  law.  The  con- 
tention is,  that  the  words  '^defective''  and  'defect,"  as  used  in  the 
charter,  clearly  imply  that  there  can  be  no  liability  unless  there  bo 
something  wanting,  something  omitted,  some  imperfection  or  defect 
in  the  nature  or  quality  of  the  material  of  which  the  walk  is  oon* 
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Btructed,  or  some  defect  in  the  manner  of  making  the  walk;  and 
that  the  language  does  not  refer  to  smoothness  of  the  walk  arising 
from  use,  or  to  something  which  happens  to  be  upon  the  walk 
without  the  knowledge  or  consent  of  the  owner  of  the  lot. 

We  do  not  think  this  construction  of  the  charter  is  correct.  A 
walk,  within  the  meaning  of  the  charter,  may  be  defective  because 
of  imperfection  or  fault  in  the  materials  of  which  it  is  made,  or 
from  defect  or  fault  in  constructing  it,  or  may  become  defective 
and  dangerous  from  use,  or  in  consequence  of  things  placed  upon 
it  Suppose  that  a  walk,  originally  constructed  of  good  materials 
and  in  a  proper  manner,  decays  or  wears  out  by  use  so  as  to  be 
dangerous  and  unsafe,  is  it  not  clear  that  a  walk  in  such  a  condi- 
tion is  defective?  That  it  may  become  defective,  or  more  properly 
speaking,  may  become  unsafe  by  reason  of  things  placed  upon  it, 
would  seem  to  be  a  proposition  too  plain  for  argument  If,  upon  a 
walk  constinicted  properly  and  with  good  materials,  some  slippery 
foreign  substance,  like  paint  or  grease,  is  placed,  which  renders  the 
walk  slippery  and  dangerous  to  travellers  upon  it,  it  would  be  idle 
to  say  that  such  a  walk  was  in  a  ^'  good  and  safe  condition  for  use; " 
and  where  the  slippery  foreign  substance  is  placed  upon  the  walk 
with  the  consent  of  the  owner  of  the  lot,  or  is  suffered  to  remain 
upon  the  walk  through  the  owner's  neglect  to  remove  it  when  noti- 
fied of  its  existence,  in  these  cases  the  owner's  responsibility  to  a 
person  injured  inconsequence  of  this  slippery  substance  would  seem 
to  be  clear ;  but  at  first  blush  there  would  seem  to  be  less  ground 
for  holding  the  lot-owner  liable  where  the  injury  occurred  by 
reason  of  the  walk  becoming  smooth  and  slippery  by  public  use. 
Still  the  owner  is  under  a  legal  obligation  to  keep  the  walk  in  front 
of  his  lot  in  ''good  and  safe  condition  for  use.''  This  is  the  meas- 
ure of  responsibility  imposed  by  the  charter,  and  therefore,  whether 
the  walk  becomes  unsafe  and  dangerous  by  reason  of  being  made 
smooth  and  slippery  by  public  use,  or  from  some  other  cause,  as  the 
decay  or  wearing  out  of  the  material  of  wliich  it  is  constructed, 
still  the  defect  is  one  coming  within  the  provision  of  the  charter, 
and  for  which  the  lot-owner  is  liable  to  an  injured  party. 

It  is  appai*ent  that  slipperiness  caused  by  use  is  a  defect  which 
care  and  diligence  on  the  part  of  the  lot-owner  can  remedy  or  guard 
against.  It  is  not  like  slipperiness  caused  by  ice  or  the  action  of 
the  elements,  which  no  degree  of  diligence  can  prevent  We  there- 
fore  hold  that  there  was  no  error  in  the  above  charge  as  given. 
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Again,  the  court  charged  that  "  in  respect  to  the  liability  of  the 
defendants  in  another  regard,  it  depends  apon  this  :  If  yon  find 
that  this  walk  was  in  a  bad  and  unsafe  condition,  by  the  paint 
placed  upon  it,  or  by  having  been  worn  down  smooth  by  use,  you 
must  find  either  that  they  had  actual  notice  of  this  condition,  or 
you  must  find  further  that  the  defects  complained  of  were  of  such 
a  nature  and  had  existed  for  such  a  length  of  time  as  that  they 
must  have  known,  or  were  bound  to  know,  that  it  was  in  this  con- 
dition. Their  liability  depends  upon  that  —  not  that  they  must  of 
necessity  actually  have  known  that  it  was  in  this  condition  ;  but  they 
must  have  actually  known,  or  you  must  find  that  the  defects  com- 
plained of  were  of  such  a  nature  and  had  existed  for  such  a  length 
of  time  that  considering  the  residence  of  the  defendants,  the  fact  of 
the  location  of  the  premises,  and  their  familiarity  with  them,  they 
must  necessarily  be  chargeable  with  notice  of  their  actual  condi- 
tion/' This  charge,  as  bearing  on  the  question  of  notice  to  the 
defendants  of  the  existence  of  paint  on  the  walk  or  its  smoothness 
by  use,  would  seem  to  be  unexceptionable.  For  if  the  defect  in 
the  walk — if  any  defect  there  was — had  existed  for  a  considerable 
time,  then,  under  the  circumstances,  the  defendants  would  be  pre- 
sumed to  have  had  notice  of  it.  The  walk  was  along  one  of  the 
principal  streets  of  the  city,  and  the  nature  of  the  deiect  was  well 
calculated  to  arrest  the  attention  of  every  person  passing  over  it 

The  question  whether  the  walk  was  in  fact  dangerous  or  defect- 
ive, within  the  rule  laid  down  by  the  court  in  the  charge,  as  well 
as  the  question  of  contributory  negligence,  seems  to  have  been 
fairly  submitted  to  the  decision  to  the  jury. 

The  above  remarks,  we  think,  dispose  of  all  the  material  questions 
arising  upon  the  charge  as  given,  and  the  refusal  of  the  court  to 
give  the  instructions  asked.  Consequently  nothing  further  will  be 
said  on  these  points. 

[A  minor  point  omitted.] 

By  the  Court.— Judgment  affirmed. 

Judgment  a^rmed. 
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48  Wis.  480.) 

Affencff — inc&fiHHeni  emploiftnetUi, 

All  inrnmnee  ftgent.  who  is  also  employed  bjr  the  owner  of  propertj  to  watdi 
it»  may  bind  the  oompanj  by  a  policy  of  ineurance  thereon. 

ACTION  on  a  policy  of  fire  insurance.    The  opinion  states  the 
facts.     The  defendant  had  judgment  below. 

OeOm  E.  SuiherlandftoT  appellant. 

Cottritt,  Cary  dk  Hamofiy  for  respondent.  The  same  person 
cannot  be  agent  for  both  contracting  parties.  Stewart  y.  MaiJier, 
82  Wis.  344 ;  Fammarih  y.  Brunquesi,  36  id.  202  ;  Meyer  y.  Ban- 
eheiU  39  id.  419;  Bray  y.  Morse^  41  id.  343 ;  Shirland  y.  Monitor 
Iron  Works,  id.  162;  Rice  y.  Woody  113  Mass.  133;  s.  c,  18  Am. 
Bep.  459;  Famsworth  y.  Semmer,  1  Allen,  494;  Walker  y.  Osgoodf 
98  Mass.  348;  Raisin  y.  Glarky  41  Md.  158;  &  c,  20  Am.  Bep.  60; 
Lynch  y.  FaUony  11  R  I.  311;. B.  c,  23  Am.  Bep.  458 ;  Scrilmer  y. 
CoUary  40  Mich.  375;  B.  c,  29  Am.  Bep.  275;  Pugsley  y.  Murray^ 
4  E.  D.  Smith,  245;  Everhart  y.  SearUy  71  Penn.  St.  256. 

Lyon,  J.  The  testimony  tended  to  show  that  the  plaintiff,  who 
resided  in  Bipon,  owned  considerable  real  estate  in  Winneconne, 
including  the  insured  property ;  and  that  during  seyeral  years  pre- 
ceding the  time  when  such  property  was  buiLed,  he  frequently 
employed  one  Edwards,  a  land  agent  at  Winneconne,  and  also  the 
general  agent  of  the  defendant  company  there,  to  collect  rents  and 
pay  taxes  on,  and  to  find  purchasers  of,  portions  of  such  real  estate. 
Edwards  was  not  employed  by  the  plaintiff  as  his  agent  in  respect 
to  such  real  estate  generally,  but  Ayas  employed  from  time  to  time 
to  do  specific  acts  in  respect  to  specific  property. 

From  January  to  about  April  1,  1877,  a  son  of  the  plaintiff  was 
at  Winneconne,  and  during  that  time  had  the  sole  charge  of  the 
insured  property,  as  the  agent  of  his  father.  In  the  latter  part  of 
March  the  plaintiff  directed  his  son  to  haye  Edwards  insure  the 
property  in  the  Underwriters'  Agency,  the  same  as  Edwards  had 
formerly  insured  it,  and  to  giye  the  key  of  one  of  the  buildings  to 
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Edwards,  and  have  him  ''  take  charge  of  and  see  to  all  the  properly 
in  the  building."  The  defendant  company  is  a  member  of  the 
Underwriters'  Agency.  Pursuant  to  the  above  instructions,  plain t- 
ifiTs  son  applied  to  Edwards  to  insure  the  property.  Edwards 
agreed  to  do  so,  and  they  arranged  that  he  should  retain  the 
premium  out  of  a  larger  sum  in  his  hands,  collected  by  him  for  the 
plaintiff.  Edwards  stated  that  he  was  busy  then,  but  would  write 
the  policy  the  next  day,  and  that  in  the  mean  time  the  property 
was  insured.  The  son  then  put  the  property  in  his  charge  and 
left  Winneconne. 

Edwards  neglected  to  write  the  policy  until  May  7th.  A  few 
bours  after  he  had  written  it,  and  mailed  his  report  of  the  transac- 
tion to  the  proper  office,  the  property  was  destroyed  by  fire. 

We  do  not  say  that  the  above  facts  are  proved,  but  only  that 
there  is  sufficient  evidence  tending  to  prove  them,  to  support  a 
special  finding  that  they  are  true.  The  nonsuit  was  granted  on  the 
sole  ground  that  the  uncontradicted  evidence  proved  Edwards  to 
have  been  the  agent  of  the  plaintiff  when  he  wrote  the  policy. 
Because  he  was  such  agent,  the  court  was  of  the  opinion  that  he 
had  no  authority  to  write  the  policy,  and  hence  that  the  same  does 
not  bind  the  defendant  company. 

Under  the  testimony  the  jury  might  properly  have  found  that 
Edwards  had  no  control  of  the  property,  except  to  watch  over  it 
and  guard  it  against  destruction  or  injury.  For  the  purposes  of 
this  appeal,  we  must  assume  that  he  had  no  other  power  over  it 
Unless  it  can  be  held,  therefore,  that  the  mere  watchman  or  guard 
of  the  property  of  another,  who  happens,  at  the  same  time,  to  be  an 
insurance  agent,  is  thereby  incapacitated  to  write  a  valid  policy  on 
the  property  at  the  request  of  the  owner,  this  judgment  cannot  be 
sustained.  We  are  aware  of  no  case  in  which  it  has  been  so  held  — 
certainly  none  was  cited  on  the  argument ;  and  we  are  cognizant  of 
no  rule  of  law  which  incapacitates  an  insurance  agent,  thus 
intrusted  with  the  care  of  property,  to  write  a  valid  policy  upon  it, 
indeed,  it  was  well  said  in  argument,  that  presumably  it  is  for  the 
interest  of  the  insurance  company  taking  the  risk  that  the  insured 
property  be  watched  and  guarded  by  its  own  chosen  agent. 

We  conclude,  therefore,  that  the  nonsuit  cannot  be  supported  on 
the  ground  upon  which  the  court  granted  it.  We  are  also  of  the 
opinion  that  no  other  fact  fatal  to  a  recovery  on  the  policy  is  incon- 
trovertibly  proved.    As  the  action  must  be  again  tried,  we  purposely 
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abstain  from  commeDting  upon  other  qaeetionB  which  were  rerj 
ably  argued  by  counsel,  lest  we  might  inadvertently  prejudice  one 
party  or  the  other  on  the  trial.  It  is  deemed  advisable  to  go  no 
further  on  this  appeal  than  the  present  exigencies  of  the  case 
require  us  to  go,  leaving  to  both  parties  a  clear  field  for  future 
contest 

Bt  the  Court. — Judgment  reversed,  and  cause  remanded  for  a 
new  trial. 

Tatlob,  J.,  took  no  part. 


Iryine  y.  Adams. 

(48  Wis.  4e8.) 

JfeffoHaUe  ifutrument — evidence — eureiif — eetoppeL 

An  apparant  prindpal  maker  of  a  promioaorj  note  may  show  bjr  parol  that  the 
holder  knew  at  the  time  of  its  execation,  that  he  was  a  mere  saretjr. 

An  apparent  principal  maker  of  a  note,  known  bj  the  holder  at  the  time  of  exe- 
eation  to  be  a  mere  saretj,  will  not  be  dlBciiarged  bj  Baooemive  nsorioas 
agreements,  between  the  payee  and  principal  maker  of  a  note,  for  extension 
of  the  time  of  payment,  followed  by  payment  of  the  usorioas  consideration 
after  the  expiration  of  each  extended  time,  there  being  no  suspension  of  the 
payee's  ^ht  to  enforce  payment.* 

On  a  compromise  between  a  principal  maker  of  a  note  and  part  of  his  creditors, 
including  a  surety  on  the  note,  but  not  the  holder,  if  the  surety  receives  or 
agrees  to  receive  and  accept  the  compromise  payment,  he  is  estopped  to  deny 
his  liability  to  the  holder. 

ACTION  on  a  promissory  note.    The  opinion  states  the  facts. 
The  defendant  had  judgment  below. 

Henry  S.  Magoon^  for  appellant.  It  is  the  settled  general  rule^ 
that  parol  evidence  will  not  be  admitted  to  add  to,  contradict  or 
vary  the  terms  of  a  written  instrument  1  PhilL  Ev«  637|  665,  668  \ 
1  Greenl.  Bv.,  §  276 ;  Foster  v.  Clifford,  44  Wis.  671 ;  28  Am.  Bep, 
603  ;  Charles  v.  Denis,  42  id.  56 ;  s.  c,  24  Am.  Bep.  483  ;  Siraehan 
V.  Muxlow,  24  id.  26 ;  12  Wend.  673  ;  1  Cow.  249  ;  1  Hill,  116  ;  1 

iT^ssmeeffacI,  AwwHt.  Sevier  ClIiBa,  860),  ST  Am.  Bep.  771.    8oe  Medoekey  r,  Indiana^ 
pImb  Mamfn  amd  OorpenUn^  XTMon  (07  Ind.  86),  88  Am.  Bep. 

ToL.   XXXIII  — 103 
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Den.  400 ;  16  Wall.  566  ;  91  U-  S.  291 ;  2  Pars,  on  Notes,  501 ;  « 
111.  165  ;  9  Gray,  337;  7  Bosw.  366  ;  45  Barb.  214 ;  and  many  other 
cases.  The  case  at  bar  is  within  the  rule.  Yates  y.  Donakhon,  & 
Md.  389 ;  Kritzer  v.  Mills,  9  Oal.  21  ;  Bull  v.  Allen,  19  Conn.  101  f 
Manley  v.  Boycot,  2  Ell.  &  Bl.  46 ;  Slrong  v.  Ibster,  17  0.  B.  201 ; 
ffollier  T.  Byre,  9  CI.  &  Fin.  45  ;  Price  v.  Edmunds,  10  B.  &  C. 
578  ;  Perfect  v.  Musgrove,  6  Price,  111  ;  Farrington  v.  Gattataay, 
10  Ohio,  543  ;  Slipher  t.  Fisher,  11  id.  299  ;  Sprigg  v.  Bank  of  Mf. 
Pleasant,  10  Pet.  265;  14  id.  206;  8  Wheat.  211 ;  1  Johns.  Ch. 
429;  6  Vcsey,  328,  and  note  ;  Bank  v.  Dunn,  6  Pet.  56  ;  Brovni  v. 
Wiley,  20  How.  (U.  S.)  447;  Rochnore  v.  Davenport,  14  Tex.  602; 
Thompson  v.  Ketcham,  8  Johns.  190. 

Orton  A  Osborn,  for  respondent.  The  surety  was  discharged  by 
appellant's  extension  of  time  to  the  principal  without  his  consent. 
That  the  contract  for  such  extension  was  usurious  will  not  change 
the  rule.  Though  the  borrower  may  set  up  usury  for  the  purpose 
of  avoiding  a  contract  tainted  with  it,  the  lender  cannot  This 
doctrine  was  announced  in  this  State  in  the  early  case  of  Riley  t. 
Oregg,  16  Wis.  672;  and  confirmed  in  Austin  v.  Burgess,  36  id.  192. 
Vilas  y.  Jones,  1  N.  Y.  274,  which  has  been  regarded  as  holding  a 
difFerent  rule,  is  expressly  overruled  by  Billington  v.  Wagoner,  33 
N.  Y.  31,  and  La  Farge  v.  Rerter,  9  id.  243.  Meiswinkle  v.  Jutig, 
80  Wis.  362,  i^elied  upon  by  appellant,  seems  to  be  in  conflict  with 
the  other  cases  referred  to  ;  and  in  a  noto  by  Chief  Justice  Dixoir 
to  Riley  v.  Oregg,  in  the  new  edition  of  the  reports,  it  appears  that 
that  case  was  overlooked  in  the  latter  decision ;  so  that  the  question 
must  be  still  regarded  as  an  open  one.  Moreover  Afettttainkle  v. 
Jung  was  based  upon  the  overruled  case  of  Vilas  v.  Jones.  Again, 
the  contract  in  this  case  is  an  executed  one.  That  a  usurious  con- 
tract of  extension  fully  executed  will  release  the  surety,  is  held  by 
a  great  number  of  authorities.  Danforth  v.  Semple,  73  III.  170; 
Myers  v.  First  National  Bank,  78  id  257;  TurrillY.  Boyntmi,  23 
Vt.  142;  Scott  V.  Harris,  76  N.  C.  205;  Redman  v.  Deputy,  26lnd. 
338;  Calvin  Y.  Wiggam,  27  id.  489;  Gross  v.  Wood,  30  id.  378;  Graf- 
ton Bank  V.  Woodward,  5  N.  H.  99;  Austin  Xa,  Darwin,  21  Vt,  3d; 
White  V.  Whitney,  51  Ind.  124;  Scott  v.  Saffold,  37  Oa.  384;  Corielh 
V.  Allen,  13  Iowa,  289;  Kelly  v.  OiUespie,  12  id.  55. 

Cole,  J.  On  the  face  of  the  note,  the  defendant  W.  Thompson 
Adams  appears  to  be  a  joint  maker.    But  parol  testimony  was  of 
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fered  on  the  part  of  the  defense,  and  received  against  the  plaintiff's 
objection,  to  show  that  he  really  signed  the  note  as  surety.  The 
first  error  assigned  here  for  a  reversal  of  the  judgment,  is  the  ad- 
mission of  this  testimony.  It  is  insisted  by  the  learned  counsel 
for  the  plaintiff,  that  to  permit  a  party  who  appears  to  have  signed 
a  note  as  principal,  to  show  by  parol  that  he  signed  as  surety,  is  a 
violation  of  the  well-settled  rule  of  evidence,  that  a  written  contract 
cannot  be  contradicted  or  varied  by  parol  testimony.  But  where 
the  creditor  knows,  when  the  note  is  executed,  that  a  party  signs 
as  surety,  then,  as  we  understand,  the  great  weight  of  authority 
admits  parol  testimony  to  show  that  fact  It  was  so  decided  by  this 
court  in  Riley  y.  Oregg,16Wia.  676,  where  the  question  was  directly 
presented.  Dixosr,  G.  J.,  in  that  case,  says  that  the  admission  of 
such  testimony  does  not  vary  the  effect  of  the  undertaking,  but  is 
admissible  to  show  that  the  creditor,  who  knows  the  real  relation 
of  the  contracting  parties,  violates  his  faith  impliedly  given  to  the 
surety,  not  to  interfere  with  those  relations  so  as  to  im])air  his  legal 
rights  or  diminish  his  remedies,  when  he  extends  the  time  of  pay- 
ment to  the  principal.  It  is  not  necessary  that  it  should  appear 
from  the  contract  itself  that  one  signed  as  surety  and  not  as 
principal.  Suretyship,  being  a  collateral  fact,  may  be  shown  by 
evidence  aliunde.     Carpenter  v.  King,  9  Mete.  511. 

To  the  same  effect  is  the  recent  decision  of  the  Gourt  of  Appeals 
of  New  York  in  Hubbard  v.  Ourney,  64  N.  Y.  457.  In  this  case 
Ghurch,  G.  J.,  examines  the  question  at  great  length  upon  the 
authorities,  and  states,  in  substance,  in  the  words  of  the  head  note, 
that  ^'such  evidence  does  not  alter  or  vary  the  written  contract,  as 
the  fact  proved  simply  operates,  when  knowledge  of  it  is  brought 
home  to  the  creditor,  to  prevent  him  from  changing  tlie  contract  or 
making  adifferent  one  with  the  principal  debtor  without  the  consent 
of  the  surety,  or  from  impairing  the  rights  of  the  latter  by  releasing 
any  security  or  omitting  to  enforce  the  contract  when  requested.'^ 
It  is  true,  in  Harris  v.  Newell,  42  Wis.  687,  the  chief  justice  stated 
that  the  court  entertained  a  very  grave  doubt  whether  one  who 
appeared  to  have  executed  a  promissory  note  as  principal  could 
show  by  parol  that  he  signed  it  as  surety;  but  this  intimation  was 
thrown  out  rather  to  invite  further  discussion  of  the  question  than 
with  the  purpose  of  shaking  or  overthrowing  the  decision  in  Rilep 
T.  Oregg.  The  intimation  has  answered  its  purpose,  and  we  are  all 
now  fully  satisfied  that  the  latter  case  lays  down  the  true  rule  upon 
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the  subject^  and  is  in  ■trict  accord  with  the  weight  of  modem 
aathority.  It  is  deemed  unnecessary,  therefore,  farther  to  con- 
sider the  question. 

In  this  caee  it  was  claimed  that  W.  Thompson  Adams  was  dis- 
charged by  an  extension  of  time  of  pajrment  giyen  the  firm  of 
Maynard  &  Adams,  who  were  the  principal  debtors,  and  the  learned 
Ciruit  judge  so  decided.  Wfi  think,  however,  that  the  findings  of 
fact  fail  to  show  that  the  surety  was  discharged  by  a  valid  agree- 
ment to  extend  the  time  of  payment  of  the  note.  In  the  second 
finding  the  Oironit  Gourt  in  efiFect  finds,  that  about  the  time  the 
note  matured,  in  May,  1871,  the  plaintiff  and  the  defendants 
Maynard  ft  Adams  made  a  contract,  by  the  terms  of  which  the 
plaintiff  agreed  to  extend  the  time  of  payment  of  the  note  for  one 
year,  in  consideration  of  being  paid  for  such  extension  the  further 
Bum  of  five  per  cent,  in  addition  to  the  ten  per  cent  interest  which 
the  note  drew ;  that  some  time  after  the  termination  of  such 
^extended  period  the  firm  paid  $12.50  of  the  si;m  agreed  to  be  paid 
ior  the  extension,  the  plaintiff  releasing  them  from  the  payment  of 
the  remaining  $12.50  of  the  consideration  for  the  extension;  a1so» 
that  the  payment  of  the  note  was  further  extended  from  year  to 
year  by  like  agreement,  the  firm  paying  for  such  extension  each 
year  the  sum  of  $12.50,  the  amount  agreed  to  be  received  therefor 
by  the  plaintiff,  until  the  failure  of  the  firm  in  1875;  and  that  the 
surety  had  no  knowledge  of  these  various  extensions. 

Now,  according  to  our  understanding  of  this  finding,  it  shows  an 
executory  usurious  agreement  to  extend  the  time  of  payment, 
which,  under  the  decirions  of  this  court,  does  not  constitute  a 
*'  basis  or  consideration  upon  or  out  of  which  any  binding  promise 
for  that  purpose  could  arise  or  be  created.^'  RUey  v.  Oregg^  supra; 
MeismnhU  v.  Jung,  30  Wis.  361;  8t  Maries  v.  PotteySy  47  id.  67. 
It  is  plain  that  each  agreement  to  extend  the  time  of  payment  was 
executory  in  its  character,  and  was  therefore  void.  The  plaintiff 
did  not  place  it  out  of  his  power  at  anytime  to  enforce  a  collection 
of  the  note  by  action.  Under  such  circumstances  the  surety  was 
not  released.  But  if  there  were  any  doubt  upon  this  point,  the 
facts  stated  in  the  third  finding  show  that  W.  Thompson  Adams  is 
estopped  from  insisting  upon  the  defense.  That  finding  is,  that 
the  firm  of  Maynard  &  Adams  compromised  with  their  creditors  in 
1875,  paying  forty  ]>er  cent  of  their  claims ;  that  this  note  was  put 
in  as  a  liability  of  the  firm  on  such  compromise  by  W.  Tbom^ieon 
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AdaiDBy  or  with  his  consent;  that  the  firm  paid  fortj  per  cent  ol 
the  note,  but  neither  the  plaintifF»  who  was  not  a  party  to  the  com- 
promise, nor  the  defendant  W.  T.  Adams,  received  any  part  of  such 
payment,  the  sum  being  taken  by  J.  L.  Adams,  upon  a  promise  to 
pay  the  same  to  the  plaintiff,  which  he  never  did.  Now,  if  W.  T. 
Adams  treated  this  note  at  this  time  as  an  existing  liability  to  him, 
and  caused  it  to  be  included  in  th%  compromise,  he  should  be 
estopped  from  saying  he  was  not  bound  to  pay  the  note  in  conse- 
quence of  the  extension.  There  could  be  no  doubt  of  the  correct- 
ness of  this  view  if  W.  T.  Adams  had  actually  received  the  forty 
per  cent  upon  it  But  that  he  did  not  receive  it  was  owing  to  his 
own  laches  or  default  He  could  have  demanded  it  of  the  firm, 
and  had  the  full  benefit  of  the  composition.  It  is  true  W.  T.  Adams 
denies  that  this  note  was  included  in  the  claim  which  he  presented 
against  the  firm  on  the  compromise,  and  his  testimony  m  that 
respect  is  corroborated  by  that  of  his  brother,  J.  L.  Adams.  On 
the  other  hand,  Maynard  testified  that  it  was  so  included.  We 
shall  not  stop  to  discuss  the  testimony  as  to  whether  it  was  or  not, 
but  accept  the  finding  of  the  court  as  correct,  for  certainly  there  is 
no  such  clear  preponderance  of  testimony  against  the  second  and 
thira  findings  of  the  Oircuit  Court  as  would  warrant  us  in  disre- 
garding them. 

The  issue  on  the  affidavit  of  the  plaintiff  for  a  writ  of  attach* 
ment  was  tried  with  the  main  issue,  and  fell  with  it 

It  follows,  from  the  views  which  we  have  taken  of  the  case,  that 

the  judgment  of  the  Circuit  Court  upon  both  issues  must  be 

reversed,  and  the  cause  be  remanded  to  give  judgment  for  the 

plaintiff  upon  them. 

Bt  thb  Coubt.  —  So  ordered. 

Reversed  and  retnanded. 


QuAiFB  T.  Chicago  and  Northwestebk  Railway  Coxpaky, 

(48  wis.  ftia.) 


99ideme0 — eomplaimU  qf  injured  partg  on  pkyeieal  euaa^inMen  requeeted  if 

eppomU  parif^  —  ia^peatMng  entfe  awn  teUnem. 

In  ma  action  of  damages  for  personal  injinies  bj  negligenee,  the  plalottff  hav^ 
Ing  at  the  defendant's  request  Bobmittod  to  a  pfaTsieal  examinailott  by 
wrgeons, Mdt  (1)  that  testlmonj  thai  jadging  fBom  the  examination,  indod* 
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ing  wliat  she  said  at  the  time,  and  her  indications  of  saffering,  the  injury 
complained  of  existed,  was  admissible,  although  the  witness  swore  he  could 
discover  no  external  eyidence  of  it ;  (2)  ooe  of  the  surgeons,  plaintiff's  wit- 
ness, having  testified  that  from  such  examination  he  could  not  discover  the 
injury  complained  of,  was  asked  by  plaintiff's  counsel,  under  objection, 
whether  it  might  not  have  existed  without  his  being  able  to  discover  it,  and 
answered  that  it  was  possible,  but  not  probable  ;  7uld,  no  error.  {See  note^  p, 
838.) 

ACTION  of  damages  for  personal  injuries  by  negligence.     The 
injury  complained  of  was  a  fracture  of  t\iQfeniur,    The  opin- 
on  states  the  points.     The  plaintiff  had  judgment  below. 

F.  J.  Laniby  and  William  F,  Vilas,  for  appellant.  The  question 
put  to  one  of  the  physicians,  as  to  his  ability  to  determine  whether 
plaintiff  suffered  any  pain,  jndging  from  his  examination  including 
what  she  said,  really  called  on  the  witness  to  pronounce  upon  the 
credibility  of  her  mere  assertion,  as  against  the  result  of  the  physi- 
cal examination ;  and  it  was  for  the  jury,  not  the  witnesses,  to  say 
how  much  her  testimony  was  worth  in  comparison  with  the  array 
of  facts  against  her.  Wood  t.  Railway  Co.,  40  Wis.  582  ;  Griffin 
V.  Town  of  Willoto,  43  id.  509 ;  Churchill  v.  Price,  44  id.  542.  The 
question  was  not  properly  within  the  limits  of  a  medical  opinion. 
A  physician  may  testify  whether  a  certain  disorder  which  he  has 
examined  into  would  cause  pain,  and  its  probable  character  and 
degree.  He  might  also,  perhaps,  give  an  opinion  as  to  what  affec- 
tion or  injury  of  the  body  the  existence  of  a  certain  described  sen- 
sation would  indicate.  But  when  he  can  find  no  disorder  which  in 
his  opinion  is  adequate  to  cause  physical  distress,  he  has  no  better 
means  of  determining  in  favor  of  an  assertion  of  pain  by  the  patient 
than  any  other  person.  Expert  witnesses  can  only  be  asked  to 
deliver  an  opinion  upon  hypothetical  questions  which  represent 
what  may  be  fairly  claimed  to  have  been  proven  as  facts,  leaving 
entirely  to  the  jury  the  ascertainment  of  the  facts.  Dexter  v.  ffall^ 
15  Wall.  9;  Reynolds  v.  Robmson,  64  N.  Y.  589;  Woodbury  v. 
Obear,  7  Gray,  467  ;  1  Greenl.  Ev.,  §  440 ;  1  Whart.  on  Ev.,  §  452 ; 
Luning  v.  State,  2  Pin.  220 ;  Wright  v.  Hardy,  22  Wis.  354  ;  Eaion 
V.  Woolly,  28  id.  628.  It  was  also  error  to  permit  the  plaintiffs, 
in  direct  examination  of  Dr.  Beebe,  and  when  he  had  shown  his 
inability  to  testify  to  any  fact  in  their  favor,  to  ask  him  whether 
there  might  not  have  been  a  fracture  of  the  neck  of  the  femur, 
which  he  had  not  been  able  to  discover.     This  was  m  effect  decid* 
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iQg  that  the  jury  might  range  the  possibilities,  in  considering  what 
ailed  the  plaintiff;  and  permitting  them  to  endeavor  to  account  for 
the  pain  on  the  theory  of  a  fracture  of  the  femur.  The  answer 
could  be  but  a  mere  speculation,  and  its  tendency  was  to  lead  away 
the  minds  of  the  jurors  from  the  asoertainment  of  facts,  and  the 
just  deductions  to  be  drawn  from  facts  legitimately  proven.  Such 
opinions  are  universally  condemned  in  the  books  as  inadmissible. 
Kennedy  v.  Peaphy  39  N.  Y.  255  et  seq. 

Lusk  d  Perry^  for  respondents. 

Taylor,  J.  [Omitting  some  well-settled  doctrine.]  It  was 
claimed  by  the  defendant,  on  the  trial  of  this  action  at  the 
Circuit  Court,  that  the  plaintiff,  Mrs.  Quaife,  was  not  injured  to 
the  extent  asserted  by  her  ;  that  she  was  feigning  sickness,  lame- 
ness and  debility  for  the  purpose  of  enhancing  the  damages  ;  and 
a  large  part  of  the  evidence  on  the  part  of  the  defense  was  intro- 
duced to  sustain  that  claim.  During  the  trial  Mrs.  Quaife  submit- 
ted to  an  examination  by  six  surgeons  and  physicians,  three  selected 
by  her  and  three  by  the  defendant;  and  after  making  their  exam- 
ination, they  were  all  sworn  upon  the  trial,  and  all  united  in  say- 
ing that  they  could  discover  nothing  in  her  physical  appearance 
which  would  indicate  that  she  was  suffering  the  pains,  weakness 
and  lameness  which  she  claimed  on  her  part  to  be  laboring  under, 
and  which  had  been,  as  she  claimed,  continuous  from  the  time  of 
the  accident  to  the  day  of  the  trial.  In  this  state  of  the  evidence 
upon  this  question,  the  learned  counsel  for  the  defendants  claims 
that  the  Circuit  judg^  erred  in  permitting  one  of  the  medical  men 
summoned  by  the  plaintiff  to  answer  the  following  questions  : 

^*  Question.  Do  you  think  that  you  could  tell  whether  or  not  she 
suffered  pain  by  the  movement  of  the  hip,  judging  from  all  the 
examination,  including  what  she  said  ?  Answer.  I  think  I  could. 
Q.  Now  go  on  and  state  whether  in  your  opinion  she  did  suffer 
pain  P  A.  She  gave  eyery  indication  of  suffering  pain.  Q.  In 
your  opinion  did  she  suffer* pain  P  A.  Yes,  sir ;  that  is  my  opinion, 
that  she  did.  This  pain,  if  it  exists,  indicates  some  trouble  m  the 
hip  joint.*' 

These  questions  were  all  objected  to,  and  exception  taken  to  the 
admission  of  the  answers  as  evidence  in  the  case.  In  order  to 
determine  whether  the  answers  to  these  questions  were  properly 
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admitted  in  evidence,  it  is  perhaps  necessary  that  the  whole  tei^ti- 
mooy  of  this  witaess,  given  as  well  before  as  af ler  the  answers,, 
should  be  stated.  On  the  direct  examination,  and  before  the  above 
questions  were  asked  and  answered,  he  stated : 

'^I  am  a  physician  and  surgeon.  I  assisted  at  the  examination 
of  Mrs.  Qnaife  yesterday.  During  the  examination  she  seemed  u> 
be  quite  nervous,  and  more  or  less  excited  ;  she  complained  of  con- 
siderable palpitation  of  the  heart  I  think  she  said  she  felt  it  every 
day  more  or  less.  I  assisted  in  the  examination  of  the  thigh  and 
hip.     I  didn't  find  any  physical  indications  or  signs  of  injury/' 

Here  followed  the  questions  and  answers  above  given,  and  which 
ware  objected  to ;  and  immediately  after  answering  such  questions,, 
the  witness  was  cross-examined,  and  testified  as  follows :  *^  I  found 
nothing  in  the  hip  by  examination  ;  there  must  be  some  defect  in 
the  limb  to  produce  pain,  and  that  defect  I  could  not  find«  The- 
general  opinion  was  that  we  could  noc  find  any  thing.  The  only 
way  I  could  tell  that  she  ached  was  by  what  she  said,  and  how  she- 
looked  and  appeared."  On  a  re-direct  examination  he  testified  : 
''I  experimented  for  the  purpose  of  detecting  whether  thero  was 
pain  or  derangement  of  the  hip  joint,  by  striking  on  the  bottom  of 
the  foot ;  and  that  seemed  to  give  her  pain  in  the  hip  joint."  The 
foregoing  is  all  the  testimony  given  by  this  witness  on  the  trial. 

It  is  very  earnestly  insisted  by  the  learned  counsel  for  the  appel* 
lant,  that  upon  this  evidence  the  questions  were  improper,  for  the- 
reason  that  it  was  in  effect  asking  the  witness  whether  he  believed 
the  statement  of  the  plaintiff,  Mrs.  Quaife,  made  at  the  time  of  the 
examination  and  as  a  witness  on  the  trial,  that  she  suffered  pain.^ 
It  is  argued  that  as  the  witness  had  sworn  t^t  he  could  find  noth- 
ing in  her  physical  condition  that  indicated  the  existence  of  pain^ 
or  which  suggested  the  possibility  of  such  pain,  his  answer  must 
necessanly  bo  based  upon  what  she  said  alone ;  and  that  if  based 
CA  that  alone,  it  could  only  be  an  opinion  of  the  witness  as  to  the- 
veracity  of  the  plaintiff. 

The  claim  of  the  plaintiffs  on  the  trial  was,  that  Mrs.  Quaife  wa» 
kme  in  her  hip,  and  that  she  suffered  pain  there ;  that  she  was  and 
had  been  unable  to  use  her  bmb  as  she  had  used  it  before  the- 
accident;  that  it  was  so  weakened  and  injured  by  the  accident  that 
she  could  not  for  a  long  time  use  it  at  all  for  the  purpose  of  walk- 
ing ;  and  that  it  was  still  so  weak  and  painful  as  to  render  it  unsafe 
tor  her  to  attempt  to  walk  without  the  aid  of  a  crutoh.    The  ex* 
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aminatioii  of  physioians  made  upon  the  trial  was  made  at  the 
anggestion  of  the  defendant,  for  the  purpose  of  testing  the  truth- 
falness  of  this  claim  on  the  part  of  the  plaintifls,  and  to  place 
before  the  jnry  the  real  condition  of  Mrs.  Quaife,  so  far  as  suoh 
oondition  coald  be  ascertained  by  the  ezperiencei  knowledge  and 
skill  of  the  expert  medical  witnesses.  The  examination  was 
promptly  submitted  to  by  Mrs.  Quaife. 

The  experts,  after  the  examination,  were  put  on  the  stand  as 
witnesses,  for  the  purpose  of  giving  the  jury  the  facts  ascertained 
by  them  from  such  examination.  We  are  of  the  opinion  that  those 
experts  would,  in  this  case,  be  in  the  same  ix>6ition  as  if  they  had 
been  called  in  any  other  case  of  sickness  or  injury  to  attend  a 
patient,  and  determine,  so  far  as  they  could,  the  real  condition  of 
such  patient.  In  this  case  the  patient  complained  of  pain  in  the 
hip  and  lameness  of  the  limb  as  amongst  her  troubles.  The  experts 
examine  the  limb  and  hip,  and  find  no  such  appearance  as  would 
indicate  lameness  or  pain.  Yet  the  patient  insists  upon  the  fact 
of  lameness  and  pain.  It  becomes  then  a  question  with  the  ex- 
perienced physician,  whether  such  pains  and  lameness  are  imaginary, 
feigned  or  real ;  and  to  determine  this,  ho  must  resort  to  other 
evidences  than  those  to  be  derived  from  an  examination  of  the 
limb  itself.  And  in  such  case  we  think  it  is  clearly  competent  for 
the  expert  to  give  an  opinion  from  the  general  appearance,  actions 
and  looks  of  the  patient,  and  what  she  says  at  the  time  in  regard 
to  her  condition. 

Although  the  examination  in  this  case  was  not  made  for  the  pur- 
pose of  giving  medical  advice,  still  it  was  made  fox  the  express 
purpose  of  ascertaining  whether  the  plaintiff  was  suffering  from 
the  existence  of  a  present  disease,  and  the  nature  of  such  disease ; 
and  for  the  ascertainment  of  that  object  the  statements  of  the 
patient,  or  person  examined,  would  be  as  necessary  for  the  enlight- 
enment of  the  medical  experts  as  though  the  examination  were 
made  with  the  purpose  of  administering  remedies.  It  is  true  that 
statements  made  by  the  person  claiming  to  be  injured,  made  pend- 
ing an  action  to  recover  damages  for  such  injury,  might  not  be 
entitled  to  the  same  weight  as  if  they  had  been  made  before  an 
action  commenced  and  for  the  purpose  of  getting  medical  advice; 
still  this  objection  does  not  go  to  the  competency  of  the  evidence, 
but  to  its  credibility. 

Both  parties  on  the  trial  seem  to  have  conceded  that  the  state* 
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menfcs  made  by  the  plaintiff  to  the  examining  physicians  were  com* 
petent  evidence,  both  for  and  against  her  ;  and  this  was  nndonbtedly 
the  correct  view  of  the  case.  The  experts  in  making  the  examina- 
tion would  natunilly  and  necessarily,  in  order  to  make  a  fair  one, 
inquire  of  the  person  to  be  examined  whether  she  suffered  pain  or 
otherwise,  where  the  pains  were  located,  how  long  they  had  existed, 
and  such  other  questions  as  their  superior  knowledge  and  skill 
would  suggest  for  the  purpose  of  determining  whether  her  assumed 
illness  was  real  or  feigned  ;  and  having  made  all  proper  physical 
examinations,  they  would  form  an  opinion  from  her  statements  and 
such  physical  examinations,  whether  the  disease  was  feigned  or 
real.  If  in  order  to  make  a  fair  examination  of  the  plaintiff  by 
the  experts,  it  was  necessary  or  proper  to  interrogate  her  at  all  as 
to  her  present  condition,  then  it  seems  to  us  that  it  is  clear  that 
in  giving  an  opinion  as  to  her  present  condition,  her  answers  to 
such  inquiries  must  necessarily  be  taken  into  consideration,  as  well 
as  her  actions  and  appearance. 

We  think  the  rule  applicable  to  this  case  is  correctly  stated  by 
Chief  Justice  Bigelow  in  the  case  of  Barber  \.  Merriam,  11  Allen, 
322-324  :  **  The  opinion  of  a  surgeon  or  physician  is  necessarily 
formed  in  part  on  the  statements  of  his  patient,  describing  his  con- 
dition and  symptoms,  and  the  causes  which  have  led  to  the  injury 
or  disease  under  which  ho  appears  to  be  suffering.  This  opinion  is 
clearly  competent,  as  coming  from  an  expert.  But  it  is  obvious 
that  it  would  be  unreasonable,  if  not  absurd,  to  receive  the  opinion 
in  evidence,  and  at  the  same  time  to  shut  out  the  reasons  and 
grounds  on  which  it  was  founded.  Such  a  course  of  practice  would 
take  from  the  consideration  of  court  and  jury  the  means  of  deter- 
mining whether  the  judgment  was  sound,  and  his  opinion  well 
founded  and  satisfactory.  ♦  ♦  ♦  The  party  producing  the  wit- 
ness, and  who  relies  on  his  opinion,  should  be  allowed  the  privilege 
of  showing  that  his  testimony,  as  an  expert,  is  the  result  of  due  in- 
quiry and  investigation  into  the  condition  and  symptoms  of  the 
patient,  past  and  present.  ♦  ♦  ♦  The  existence  of  many  bodily 
sensations  and  ailments  which  go  to  make  up  the  symptoms  of 
disease  or  injury,  can  be  known  only  to  the  person  who  experiences 
them.  It  is  the  statement  and  description  of  these  which  enter 
into  and  form  part  of  the  facts  on  which  the  opinion  of  an  expert 
as  to  the  conditions  of  health  or  disease  is  founded."  See,  also. 
Bacon  v.  Charlton,  7  Cush.  581-586;  Aveson  v.  Kinnaird,  6  East, 
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196;  T/umpson  v.  Trevanion,  Skin.  402;  1  Greenl.  Ev,  102;  Palmer 
V.  Crooky  7  Gray,  418;  Rowell  v.  City  of  Lowell,  11  id.  420;  ^aiV- 
road  V.  Sutton,  42  111.  438  ;  Denton  v.  State,  1  Swan,  297  ;  Le 
JUarchant's  Oardner  Peerage  case,  78,  176,  178. 

It  has  been  held  in  some  cases,  that  statements  of  the  kind  above 
mentioned,  made  after  suit  brought,  should  not  be  received  for  any 
purpose,  not  even  for  the  purpose  of  in  part  founding  an  opinion 
upon  them  by  an  expert.  We  think,  however,  the  true  rule  on  this 
point  is  also  stated  in  the  case  first  above  cited.  Chief  Justice 
BiQELOW,  in  his  opinion,  page  32(),  says:  ^*  It  is  suggested,  in  behalf 
of  tlie  defendant,  that  the  statements  in  the  present  case  were  made 
by  the  plaintiff  after  the  commencement  of  the  action.  But  we 
do  not  think  that  for  this  reason  only  they  ought  to  have  been  re- 
jected. It  was  a  circumstance  which  may  have  detracted  from  the 
weight  of  the  evidence  of  the  opinion  of  the  physician,  so  far  as  it 
was  founded  on  these  statements.  But  as  the  statements  were  made 
to  a  medical  man,  for  the  purpose  of  receiving  advice,  they  were 
competent  and  admissible.^'  And  so,  in  this  case,  the  defendant 
having  called  for  personal  examination  of  the  plaintiff,  by  expert 
witnesses,  for  the  purpose  of  determining  whether  the  plaintiff  was 
suffering  from  disease  or  injury,  and  with  a  view  of  having  those 
witnesses  testify  as  to  the  results  of  such  examination,  and  give 
their  opinions  if  called  upon,  the  plaintiff  had  the  right  to  have 
them  take  into  consideration  her  statements  made  upon  such 
examination,  in  making  up  their  opinions  as  to  her  present  con- 
dition. 

It  would  have  presented  a  different  question,  if  the  plaintiff  on 
her  part,  without  the  knowledge  or  presence  of  witnesses  for  the 
defendant,  had  called  experts  to  examine  her  as  to  her  present  con- 
dition, for  the  purpose  of  giving  evidence  on  the  trial,  and  not  for 
the  purpose  of  giving  medical  advice.  In  that  case  the  objection 
would  perhaps  have  been  well  taken,  that  in  forming  an  opinion  as 
to  her  condition  the  witnesses  should  not  be  allowed  to  take  into 
consideration  her  statements  made  at  such  examination.  In  such 
case  the  statements  would  be  subject  to  a  suspicion  that  they  were 
made  for  the  purpose  of  getting  an  opinion  favorable  to  her.  In 
the  present  case,  the  examination  was  not  sought  by  her,  and  her 
statements  were  made  in  answer  to  interrogatories  put  by  experts, 
who  are  supposed  to  be  impartial,  if  not  hostile,  to  her,  and  all  her 
statements  were  made  subject  to  a  full  cross-examination  by  the 
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experts,  so  that  there  would  be  very  little  probability  that  they 
would  be  misled  or  inflQcnced  by  any  colored  or  ialse  statements. 
We  think  the  questions  and  answers  were  admissible,  and  that  it 
was  for  the  jury  to  say  what  weight  shoald  be  giyen  to  the  opinion 
under  all  the  circumstanoes. 

It  is  objected  that  the  court  erred  in  permitting  the  following 
question  to  be  put  and  answered  by  one  of  the  plaintiffs  witnesses, 
Dr.  Beebe  :  ^  Might  there  not  have  been  a  fracture  of  the  neck  of 
the^femur,  and  you  not  be  able  to  discover  it  ?**  Answer.  ^  Thait 
may  be  in  the  range  of  possibilities,  but  not  probable  ;  the  usual 
organic  changes  and  usual  symptoms  accompanying  that  fracture 
were  not  present/' 

This  witness  was  one  of  the  six  who  had  made  the  personal  ex- 
amination of  the  plaintiff  during  the  trial,  and,  although  caUed  by 
the  plaintiff,  had  testified  that  in  such  examination  he  had  dis- 
covered nothing  in  her  physical  condition  which  indicated  that  she 
was  suffering  pain  from  the  alleged  injury  at  the  time.  The  wit- 
ness, though  necessarily  called  by  the  plaintiff,  as  one  who  had  been 
selected  by  her  to  assist  at  the  examination,  did  not  testify  very 
&vorably  to  her;  and  it  was  in  the  discretion  of  the  court  whether 
%  question  in  the  nature  of  cross-examination  should  be  allowed  tm 
be  pat  by  the  party  calling  him.  It  is  not  denied  but  that  the 
question  would  have  been  a  proper  one  to  put  to  the  witness  on 
cross-examination  had  he  been  caHed  by  the  defendant.  The  object 
of  the  question  was,  to  show  that  an  injury  might  exist,  and  did  in 
fact  exist,  although  there  were  no  outward  manifestations. 

This  exact  question  was  before  the  Supreme  Oourt  of  Massachu- 
setts in  the  case  of  RoweU  v.  Oity  of  LoweU^  11  Gray,  4^;  and  that 
court  held  that  such  a  question  was  proper  upon  the  cross-examina- 
tion of  a  surgeon  testifying  as  an'expert  In  the  present  case, 
although  the  question  was  put  upon  direct  examination,  it  was  put 
to  a  witness  who,  although  called  by  her,  had  not  testified  favorably; 
and  there  was  no  error,  therefore,  in  permitting  the  question. 

[Omitting  minor  points.] 

JudgiwrU  afirmed. 

Nora  BTTHB  Rbpokivk.  —  This  dedsion  Is  supported  by  that  lo  MaUemn  ▼.  N.  T,  CmL 
R.  R,  Co.,  85  N.  T.487.  The  inJiUT occurred  on  the  Ttfa  of  July,  and  eonrifltedtai  oottenoaion 
of  thespfne.  Declarwltomii  made  hy  the  Injnied  person  In  the  fnllonrlag  Oetober,  after  Mil 
brought,  to  physicians  while  they  were  eTamintng  her  to  ascertain  her  condition,  were  held 
admissible  In  her  behalf.  The  court  esid;  "  Her  complatots  and  represontations  of  pafai 
and  sufferini^,  together  with  her  appearance  and  conduct,  necensrQy  formed  the 
their  Judgment."    "This  Is  the  case,  notwithstanding  tlie  examinations  referred  to' 
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made  by  the  physicians  after  the  suit  was  commenoed,  and  with  a  view  as  to  their  testifying 
therein  as  to  the  result  of  their  examinations.  It  does  not  appear  tliat  the  patient  knew  thas 
such  was  their  object,  and  if  she  did  know  It  the  jury  were  to  Judge  whether  her  represent- 
ations were  false  or  her  testimony  ooDoslTe.**  So  in  Broiony.  N,  Y,  Cent,  R,  R.  Co^  8S  id. 
907,  testimony  that  the  Injured  party  complained  "  ail  the  time  since  the  injury/*  was  heid 
admissible.  T6  the  same  elteot  ColdioeO  ▼.  Murphy^  11  N.  T.  416,  where  the  complaints 
were  made  during  tenor  eleven  days  after  the  Injury,  and  In  Werely  v.  JRcrw/ns,  28  id.  844, 
where  they  were  made  during  two  or  three  weeks  after  the  injury.  In  Avemn  v,  Kineaid, 
6  East,  188,  the  action  was  on  a  policy  of  insurance  on  the  plalntilTs  wife*s  life,  the  defense 
fraud.  The  wife*s  declarations  as  to  the  state  of  her  health  were  held  reoeivable.  Lord 
Ellknborouoh  said:  "What  were  the  complaints,  what  the  symptoms,  what  the  conduct 
of  the  parties  themselves  at  the  time,  are  always  received  in  evidence  upon  such  inquiries, 
and  must  be  resorted  to  from  the  very  nature  of  the  thing." 

In  Chapin  ▼.  JMorlhonwfpft,  9  Orsy,  244,  the  statement  of  the  plaintur  to  his  physleian. 
several  months  after  the  Injury,  of  the  cause  of  injury  and  that  he  then  suffered  pain,  vras 
eoccloded  as  evidence  of  the  fact  of  the  injury.  The  court  said:  **  Any  thing  in  the  nature 
of  narration  or  statement  is  to  be  carefully  excluded,  and  the  testimony  is  to  be  confined 
tikrictly  to  soeh  complaints,  exclamations  and  expreorions  as  usually  and  naturally  accamp> 
pany  and  furnish  evidence  of  a  prtnnt  existing  malady.'*  Citing  Bacon  v.  (Carlton,  1 
Cush.  588.    In  the  latter  case  the  complaints  were  three  or  four  days  after  the  accident. 

In  Kennard  v.  Burton,  25  Me .  89,  the  complaints  were  made  while  on  the  way  home  aftei- 
the  injury.  The  court  said:  **  By  the  time  in  question  is  not  intended  the  time  of  injury, 
but  the  time  when  It  is  material  to  prove  a  condition  of  bodily  or  mental  suffering.  And 
that  may  be  material  for  weeks  and  perhaps  months  after  an  injury  has  been  inflicted/* 
To  the  same  effect  GroHi/v.  MeljauffiiUn,  26  Iowa,  279.  And  in  lUinois  Cent.  R.  R.  Co.  v. 
SliCton,  42  111.  438,  the  court  said:  **  Not  only  the  opinion  of  the  expert,  founded  in  part  upon 
such  data,  is  receivable  in  evidence,  but  he  may  state  what  his  patient  said  in  describing 
his  bodily  condition.  If  said  under  circumstances  which  free  it  from  all  mispicion  of  being 
spoken  with  reference  to  future  litigation  and  give  it  the  character  of  ret  gettaJ"' 

In  DenUm  t.  StaUt  1  Swan,  279,  it  was  held  that  the  statements  of  a  wounded  man,  when 
his  wounds  were  being  examined,  in  explanation  of  the  character  and  extent  of  his  injury, 
being  part  of  that  transaction,  so  far  as  they  are  necessary  to  communicate  information 
upon  the  subject,  are  admissible  in  evidence  In  a  prosecution  growing  out  of  the  conflict 
in  which  the  wound  was  given,  but  the  statement  of  the  name  of  the  person  who  inflicted 
the  injury,  or  as  to  the  instrument  with  which  it  was  done,  constitutes  no  part  of  that 
information,  and  Is  not  admissible. 

In  A  Jf  in  OoodioCn  V.  Horrlson,!  Port.  80,  an  action  fbr  giving  her  a  dose  In  some  toddy 
to  intoxicate  and  Inflame  her  passions,  her  complaints  to  her  mother  the  next  morning 
were  admitted  **as  being  an  exception  from  the  general  rule,  founded  upon  the  necessity  of 
the  case."    nils  was  disapproved,  Bradt,  J.,  dissenting,  in  Sp€itz  v.  Lyonty  55  Barb.  478. 

In  Iftuli  V.  McDemiel,  13  Ired.  L.  485,  it  was  held  thai  the  declarations  of  a  sick  person  to 
a  physician  at  any  particular  time  of  his  sufferings  and  condition,  are  evidence  so  far  as 
they  refer  to  the  time  at  which  they  are  nuMle,  but  not  so  far  as  they  refer  to  their  state 
and  condition  at  any  past  time.  The  court  said:  "It  is  natural  evidence  upon  those 
points,  as  her  appearance,  seeming  agony  of  body,  and  other  physical  exhibitions  would  be.** 
**But  the  account  given  by  her  as  to  previous  symptoms  and  their  origin  and  duration, 
would  not  influence  the  mind  of  the  physician  upon  the  question  as  one  of  science,  but 
would  be  acted  upon  by  him  only  In  proportion  to  his  belief  of  its  truth,  either  from  his 
oonfldenoe  in  the  narrator  or  from  Its  coincidence  with  his  Judgment  on  that  point,  formed 
from  the  existing  stage  of  the  malady.**  Exactly  the  same  doctrine  was  declared  in 
iio0sri  V.  Orain,  80 Tex.  284. 

The  conclusion,  therefore,  is:  FTnC.  That  the  complaints  and  statements  of  the  Injured 
party  at  the  very  time  of  the  ooconvnoe,  not  only  as  to  bodily  suffering  hut  as  to  the  dr* 
cumstancesof  the  oocurrenoe,  are  admissible  as  fs«  gates.  StMmd.  That  the  statements 
of  the  injured  par^  subsequently  and  not  substantially  at  the  time  of  the  oocurrenoe,  as 
to  the  efirenmstances  of  the  oceurrenoe,  are  not  admissible,  whether  made  to  a  physiciaa 
or  to  a  non-expert.  TMrd-  Oomplalnts  and  stafesmenta  of  the  injured  party  as  to  his  pres- 
ent physical  condition,  although  subsequently  to  the  occurrence  and  indeed  after  suit  li 
brosight  for  tfaolnjiirieii  a«e  admlwlhles  wfastlier  mads  to  a  phyridanor  to  one  who  la  net 
anexperd 
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Blumerv.  PiiofiNix  Insurance  Company. 

(48  Wis    635.) 
Insurance  -"fire  —  continuing  warranty. 

On  an  application  for  fire  insurance  the  applicant  was  asked  "  Is  there  a  watch- 
man in  the  mill  daring  the  night  ?  Is  the  mill  ever  left  alone  ?  '*  The  answer 
was,  "  no  regular  watchman,  but  one  or  two  hands  sleep  in  the  mill."  Heldt 
under  a  warranty  policy,  a  continuing  warranty.    (See  note,  p.  631.) 

ACTION  on  a  })olicy  of  firo  insurance,  containing  a  warranty  of 
the  truth  of  all  answers  in  the  application.    The  opinion  states 
the  point    The  defendant  had  judgment  below. 

M.  P.  Wi}uj  and  O.  C,  Preniias^  S.  U.  Pinney  and  P.  L.  Spooner, 
for  plamtiffi. 

Cameron,  Losey  £  Buntiy  Jenkins^  EllwU  £  Winkler  and  D.  S, 
Wegg,  for  defendant. 

ORTONy  J.  The  opinion  of  the  court  upon  the  first  heanng  of 
this  cause  (45  Wis.  622),  expressed  at  the  time,  and  still  expresses, 
the  views  of  this  court  upon  all  of  the  questions  considered  therein. 
The  re-argument  has  not  weakened  that  opinion,  and,  we  think,  has 
tended  strongly  to  confirm  it. 

The  leading  question  is  a  very  narrow  one,  and  rests  upon  the 
logical  relation  and  commonly  accepted  meaning  of  the  question 
and  answer  upon  which  the  verdict  was  ordered  for  the  defendant, 
viz.  :  ^^Is  there  a  watchman  in  the  mill  during  the  night  ?  Is  the 
mill  ever  left  alone  ?  "  The  first  part  of  this  question  is,  in  itself, 
literally  incomplete,  and  insufficient  to  express  the  inquiry  whether 
a  watchman  is  constantly  kept  in  the  mill  during  the  night;  for  it 
is,  whether  at  any  time  during  the  night  there  is  a  watchman  in  the 
mill  The  other  part  of  the  question.  *'Is  the  mill  ever  left 
alone  ?  '*  supplies  this  literal  deficiency ;  and  both  parts  together 
express  the  full  inquiry,  whether  there  is  a  watchman  in  the  mill 
aU  the  time  during  the  night.  This  meaning  is  intensified  by  the 
language  'Ms  the  mill  ever  left  alone?''  This  meaning  of  the 
question  is  so  obvious  as  to  scarcely  bear  discussion.  Its  purpose 
most  clearly  was  to  ascertain  whether  any  person  was  kept  m  the 
mill  in  charge  of  it  and  to  watch  it  during  the  night,  as  a  preeaa« 
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lion  against  fire.  The  question  most  naturally  and  logically  suggests 
such  an  answer  as  would  satisfy  the  object  and  purpose  of  the 
inquiry  ;  and  we  think  such  an  answer  was  made.  "No  regular 
watchman,  but  one  or  two  hands  sleep  in  the  mill,"  — that  is,  one 
or  two  hands  are  constantly  in  the  mill,  for  they  sleep  there  during 
the  night,  and  they  act  as  watchmen. 

This  answer  satisfies  the  inquiry  in  every  particular,  and  is  di- 
rectly responsive  to  the  question.  Without  the  last  part  of  the 
answer,  it  is  very  clear  that  the  first  part  would  not  bo  responsive 
to  the  first  part  of  the  question,  ^^  Is  there  a  watchman  in  the 
mill?"  "No  regular  watchman."  The  insured  is  not  asked 
whether  there  is  a  regular  watchman  in  the  mill,  and  therefore  this 
part  of  the  answer  is  not  responsive. 

The  question  is,  whether  there  is  a  watchman  of  any  kind  in 
the  mill  during  the  night,  or,  is  the  mill  ever  left  alone  ?  The 
answer  is  directly  responsive  to  the  whole  question,  and  its  obvious 
meaning  is,  ''Yes,  there  is  a  watchman  in  the  milt  during  the 
night,  for  one  or  two  men  sleep  in  the  mill  who  act  as  such,  and 
therefore  the  mill  is  never  left  alone." 

It  is  conceded  by  the  learned  counsel  of  the  appellants,  that,  if 
the  answer  was  responsive  to  the  question,  then  both  the  question 
and  tho  answer  were  material  to  the  risk,  and  constituted  a  war- 
ranty that  would  continue  during  the  life  of  the  policy,  as  a  matter 
of  law ;  and  such  is  unquestionably  the  law.  "  The  inquiry  and 
answer  are  tantamount  to  an  agreement  that  the  matter  inquired 
about  is  material,  and  its  materiality  is  not  therefore  open  to  be 
tried  by  the  jury."     May  on  Ins.,  §  185. 

The  learned  counsel  for  the  appellants,  in  speaking  of  this  rule, 
says  in  his  brief,  and  very  correctly :  ''  The  essence  of  this  rule  is 
an  implied  assent  of  the  insured  to  the  insurer's  view  as  to  what  is 
material  to  the  risk.  The  question  must  therefore  indicate 
clearly  what  the  insurer  does  deem  material." 

Tested  by  this  rule,  can  there  be  any  doubt  that  the  insurer 
intended  this  inquiry  to  be  material,  and  that  the  insured  assented 
to  this  view?  This  being  our  opinion  of  the  materiality  of  both 
the  question  and  answer,  and  that  the  language  is  not  susceptible 
of  any  other  construction,  or  indeed  liable  to  any  doubtful  or  uncer« 
tain  construction,  the  positions  assumed  by  the  learned  counsel, 
and  their  very  able  arguments,  and  the  numerous  authorities  cited 
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by  them  in  their  support,  upon  any  other  premises  or  hypothesis 
are  inapplicable  and  need  not  be  considered. 

This  opinion  npon  this  important  question  might  be  greatly 
extended,  and  perhaps  ought  to  be,  if  for  no  other  reason,  to  show 
proper  deference  to  the  distinguished  counsel,  and  their  yery  able  and 
exhaustive  treatment  of  the  subject  on  the  argument;  but  the 
former  opinion  of  the  court  by  Mr.  Justice  Lyon  is  so  full,  fair 
and  satisfactory,  that  any  thing  further  would  be  a  mere  repetition 
and  supererogation. 

[Omitting  an  unimportant  point] 

The  judgment  of  the  Circuit  Court  must  be  affirmed,  with  costs. 

Judgment  affirmed. 

Taylor,  J.,  dissenting 

NoTB  BT  THE  RxpoRTOu^  On  tbe  former  heaiingr  Lreir,  J.,  observed : 

"  These  views  seem  to  be  sustained  by  the  great  weight  of  authority :  bat  only  a  few  of 
the  casfls  will  be  mentioned.  In  Glendole  TTooten  Co.  r.  FroUeCton  Tn»,  Ob.,  21  Oonn.  ]% 
the  plaintUta,  in  their  appUeation  for  Infloraiioe,  answered  the  foDowlng  qoestion  In  the 
affirmative :  *Is  there  a  watchman  In  the  mill  during  the  night  f '  It  was  held  that  this 
answer  was  *  an  exact,  clear  and  certain  engagement  by  the  Insured  that  tbqr  will  keep 
a  watchman  in  their  mill  through  the  hours  of  ev«ry  night  during  the  week,*  and  that  a 
non-compliance  therewith  was  fatal  to  an  action  on  the  policy.  The  same  doctrine  was 
held  in  Shddon  ▼.  Hairiford  Fire  Jn&.  Ot).,  S3  Oonn.  S85. 

**  In  Hnuofittm  v.  /n&  0>.,  6  Mete.  114,  the  questions,  *  Is  a  watdi  kept  constantly  In  tli» 
building  r  If  no  watch  is  constantly  kept,  state  what  is  the  arrangement  respecting  lt«** 
were  answered  by  the  insured  in  their  application  as  follows:  *  No  watch  Is  kept  in  or 
about  the  buildings :  bat  the  mUl  is  examined  thirty  minotes  after  work.*  Upon  the  qua^ 
tlon  whether  this  representation  of  the  usual  practdoe  amounted  to  a  condition  or  stipu- 
lation that  it  should  be  continued.  Chief  Justice  Sbaw,  delivering  the  opinkm  of  the  coait, 
said :  *  It  was  ruled  at  the  trial,  and  the  whole  court  are  now  of  the  opfailoD,  that  as  his 
examination  was  manlf esUy  intended  as  a  substitute  for  a  constant  watch ;  as  it  was  one 
which  the  assured  had  it  in  their  power  to  make  or  cause  to  be  made ;  as  It  was  one  of  the 
precautions  tending  to  secure  the  property  against  danger  of  fire,  and  tsndins  to  Its  sstety» 
It  was  one  which,  as  a  general  practioe,  the  assured  was  bound  to  follow,  aUhoogfa  an  oo- 
casional  omission,  owing  to  accident,  or  to  the  negligence  of  subordinate  persons^ 
servants  or  workmen,  not  sanctioned  nor  permitted  by  the  aanired,  or  by  their  supsila^ 
tendent,  manager  or  agent,  might  not  be  a  breach  or  non-oompllaaoe.* 

**  To  the  same  effect  are  the  cases  of  Wcreegter  ▼.  hu,  Co.,  9  Qray,  87 ;  Ctork  ▼.  Ins. 
Co.,  8  How.  tSS ;  RtpUy  v.  7ns.  Co. ,  80  N.  Y.  188 ;  Finl  Nat.  BaiUc  r.  Ins,  Co.,  68  Id.  41^ 
and  other  cases  cited  in  the  brief  of  coansd  for  the  defendant.  In  all  of  these  cases,  the 
questions  and  tbe  answers  of  the  Insured  thereto,  as  in  this  case,  were  contained  In  the 
application,  and  were  In  the  present  tense ;  and  In  each  of  them  the  answer  was  held  to  be 
either  a  warranty  or  a  representation  that  the  same  conditions  should  be  subsfantlsfly 
maintained  during  the  life  of  the  policy,  failing  which,  the  polk^  was  ^old. 

"  In  some  of  these  cases,  owing  to  peculiar  provisions  of  the  contract,  such  statements 
were  held  to  be  representations  and  not  wanantles ;  but  In  those  oases  it  was  held  thai 
the  representations  were  continuing,  and  the  tsflure  to  use  the  precautions  against  Sre,  as 
represented,  would,  if  material  to  the  risk,  defeat  a  recovery  on  the  policy.  B&ughlon  r- 
Ins.  0>.,  SMetc  114,  is  such  a  case.  The  same  doetriae  wasfuOyreoognlaed  bjMr.  Justies 
PAOiBln  May  T.  Buefceys  Jus.  Co.,  85  Wis.  88L** 

In  the  BipUy  case  above  dted,  to  the  question  whether  there  was  a  watchman  In  the 
building  daring  the  night,  the  assured  answer,  **  ttzn  Is  a  watchman  nights.**   Helc^ 
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tinuing,  and  ooTeiing  from  midnight  Saturday  to  midDight  Sunday.  In  the  Firtt  NaL 
Bank  case  above  cited,  the  question  was:  '*  Watchman,  is  one  kept  in  the  mill  or  on  tha 
premises  during  the  night  and  at  all  times  when  the  mill  is  in  operation,  or  when  tha 
workmen  are  not  present  r  '*    Answer,  "  yes."   Held,  continuing. 

From  the  dissenting  opinion  of  Taylor,  J.,  on  the  former  hearing,  we  extract  the  foJlow* 
ing  review  of  authorities  and  discussion: 

**  None  of  the  cases  go  farther  than  this,  that  when  a  question  relates  to  the  manner  of 
nsing  a  mill  or  other  manufacturing  establishment,  or  to  the  precautions  taken  sgainst 
tfire,  and  the  answer  is  affirmative  or  negative,  and  the  court  can  determine  from  the  an- 
swer, as  a  matter  of  law,  that  the  continuation  of  the  custom  or  use,  as  the  answer  shows 
It  to  be,  will  lessen  the  risk,  such  answer  will  generally  be  held  to  be  a  continuing  warranty, 
but  when  the  custom  or  use  is  such  that  the  court  cannot  say,  as  a  matter  of  law,  that  Its 
continuance  will  necessarily  lessen  the  risk,  it  will  not  be  held  to  be  a  continuing  warranty 
unless  It  be  expressly  so  agreed  in  the  contract 

"  Very  many  cases  hold  a  still  more  strict  construction  against  the  insurance  oompaniea^ 
upon  the  question  of  continuing  warranties,  than  as  stated  above.  See  Blood  v.  Ina.  Co, 
19  Cush.  47S;  Schmidt  v.  Ins.  Co.  41  lU.  895;  Aurora  Ins.  Co,  v.  Eddy,  55  id.  218;  P.  L.  Ina. 
Oo.  V.  FenneU,  48  Id.  IdO;  N.  E.,  etc.  Ins,  Co.  v.  Wetmore^  88  Id.  223;  Smith  v.  In§,  Co,  88 
N.  Y.  899;  Oatlin  v.  Ins.  Co.,  1  Sum.  435;  O'Niel  v.  Ins.  Co.,  8  N.  Y.  182. 

"  In  the  case  of  Schmidt  v.  Ins,  Co.,  41  III.  295,  Judge  Lawrcnob,  in  giving  the  opinion  of 
the  court,  remarks:  *  It  is  a  question  upon  which  the  authorities  diiffer;  but  In  view  of 
the  fact  that  the  insurance  company  dictates  the  language  of  its  own  policy,  which  Is 
therefore  to  be  most  strongly  construed  against  it,  and  can,  if  they  wish,  insert  a  stipulation 
which  In  terms  refers  to  the  future  use  of  the  property,  and  do,  by  an  express  provision  In 
this,  as  we  presume  in  all  policies,  relieve  themselves  from  all  liability  in  case  the  risk  Is 
actually  increased,  we  are  Inclined  to  adopt  the  ruling  of  the  cases  which  hold  that  these 
words  are  to  be  construed  In  reference  to  the  then  condition  of  the  property.* 

"  In  the  case  of  Blood  v.  Ins,  Co.,  supra.  Justice  Bigklow  says:  "  But  a  more  decisive  and 
satisfactory  Indication  of  the  intent  of  the  parties  to  limit  the  warranty  to  a  description  of 
the  property  as  it  was  at  the  inception  of  the  contract,  and  not  to  extend  it  to  the  mode 
of  Its  future  use  and  occupation,  is  found  in  the  fact  that  there  was  an  express  agreement 
by  which  the  defendants  protect  themselves  against  any  Increase  of  risk  in  consequence 
of  a  change  in  the  situation  or  circumstances  of  the  property.  This  leaves  no  room  for 
doubt  that  the  sole  object  of  the  warranty  in  question  was  to  ascertain  the  precise  nature 
and  condition  of  the  property  at  the  time  the  risk  was  proposed  to  the  defendants  in  the 
application  of  the  plaintiff,  and  to  enable  them  to  judge  of  its  extent  and  character  and 
the  rate  of  premium  at  which  they  would  Insure  it.  But  it  is  clear  that  they  did  not  rely 
upon  It  as  an  executory  stipulation,  by  which  the  plaintiff  was  to  be  bound  after  the  con- 
tract was  entered  into.  To  guard  against  any  Increase  of  risk  which  might  arise  from 
any  change  In  the  structure  or  use  of  the  property,  they  relied  upon  a  special  agreement 
designed  for  that  purpose  only.  If  they  relied  on  the  warranty,  such  an  agreement  was 
•uperfluous  and  useless.  In  order,  therefore,  to  give  effect  to  both  clauses  in  the  contract, 
It  is  necessary  to  construe  the  warranty  as  being  affirmative  only,  and  not  intended  to  apply 
to  the  future  condition  of  the  property.  *  In  this  case,  the  question  and  answer  which  It 
was  claimed  by  the  insurance  company  constituted  a  continuing  warranty,  were  as  fol- 
lows :  *  For  what  purposes  occupied  i  *  Answer:  *  Formerly  used  as  a  machine  shop,  all 
•of  whidi  business  is  now  stopped,  and  shop  fastened  up,  and  only  used  for  the  purpose  of 
the  meeting  of  the  band  during  two  evenings  of  tne  week,  on  second  floor.*  On  the  trial, 
the  Insurance  company  offered  to  show  that  the  building  had  been  used  for  other  purposes 
<during  the  continuance  of  the  risk,  and  contended  that  whether  such  change  of  occupation 
•did  or  did  not  increase  the  risk,  it  was  a  breach  of  the  warranty;  the  evidence  was  rejected; 
and  the  Supreme  Court,  on  appeal,  affirmed  the  ruling  of  the  trial  Judge. 

**  lu  the  case  of  Schmidt  v.  Itis.  Co.,  supra,  the  policy  itself  contained  the  following  state- 
ment: *  No  fire  In  or  about  the  building,  except  under  kettle  securely  imbedded  in  masonry 
<and  used  for  heating  water),  and  made  perfectly  secure  against  accidents.*  At  the  time 
of  the  loss,  it  was  proved  there  were  two  stoves  in  the  building,  in  which  flres  had  been 
kept  during  the  currency  of  the  policy  and  before  the  loss.  The  buildings  Insured  were  a 
tannery  and  bark  mill. 
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In  In$.  Co  T.  EddVf  supra,  it  was  insisted  that  the  policy  contained  a  warranty  that  no 
itoTes  should  be  used  In  a  buildin^f  insured  as  a  flax  factoiy.  The  appUoation  contabied 
the  following  (inestions  and  answers:  *  How  is  the  building  wanned  f  If  any  stoves  and 
pipes,  how  are  they  secured  ?  *  To  this  it  was  answered:  *  No  stoves  used.*  The  insured 
agreed  in  the  application,  if  any  untrue  answer  was  given  therein,  the  insurance  was  to 
cease,  and  the  policy  to  be  of  no  effect.  After  the  policy  was  issued,  a  stove  was  used  in 
Uie  building  for  warming  it.  The  company  insisted  there  was  a  breach  of  the  warrant 
that  no  stoves  should  be  used  for  warming  purposes.  The  court  said,  approving  the  case 
in  41  HL,  supra ;  '  The  use  of  the  stove  was  not  abreach  of  the  warranty;  but  if  used  reck- 
lessly, it  might  be  regarded  as  Increasing  the  risk.*  This  was  a  very  strong  case  against 
construing  the  statement  of  the  Insured  into  a  continuing  warranty.  The  build  Jig  insured 
was  a  flax  factory ;  the  fact  as  to  whether  It  was  warmed  by  a  stove  or  not  was  of  peculiar 
importance;  and  the  evidence  on  the  trial  tended  strongly  to  show  that  the  fire  was  prob- 
ably caused  by  the  use  of  the  stove.  The  case.  In  all  Its  aspects,  presented  a  much 
stronger  one  in  favor  of  the  insurance  company  than  the  one  at  bar. 

**  SmiVi  V.  Jn»  Co.^  88  N.  T.,  890  Is  a  strong  case  against  the  construction  given  to  the 
policy  in  this  action .  In  that  case,  the  policy  itself  contained  a  statement  that  the  building 
Insured  'was  used  for  winding  and  coloring  yam,  and  for  storing  spun  yam.*  This,  the 
court  say,  *  was  undoubtedly  a  warranty  of  its  then  present  use,  and  it  was  true  at  the 
time  the  Insurance  was  made.*  Pending  the  rannlng  of  the  policy,  the  use  was  changed, 
>ut  it  was  not  proved  that  the  change  Increased  the  risk.  The  court  below  nonsuited  the 
plaintiff,  holding  the  statement  above  cited  a  continuing  warranty.  Justice  Davis,  who 
delivered  Uie  opinion  In  the  Court  of  Appeals,  says:  *  A  distinction  was  made  in  the  court 
below  between  the  use  of  the  word  *  occupied  *  and  the  word  *  used,*  In  the  description  of 
the  policy,  as  to  the  effect  on  the  question  of  continuing  warranty;  but  to  my  mind  the 
suggestion  Is  without  force.  Both  relate  to  the  present  actual  use  of  the  property,  and 
are,  when  so  applied,  synonymous  In  intent  and  meaning.  If  the  courts  do  not  find  a  war- 
ranty in  the  phrase  'occupied  In  a  particular  manner,*  It  would  be  overstraining  to  find 
one  in  the  words  'used  In  a  spedfled  way.*  If  an  Insurance  company  desires  to  protect 
Itself  by  a  warranty  as  to  future  or  contlnulog  use  in  the  same  manner  as  when  insured. 
It  may  always  do  so  by  language  the  object  and  meaning  of  which  will  be  nnderstcod  by 
both  parties;  and  the  courts  should  not  oonstrae  words  whidi  are  fully  satisfied  as  a  d^ 
scrlption  of  a  present  use  or  condition,  into  a  promissory  warranty,  unless  the  InfereBce  la 
natural  and  Irresistible  that  such  was  the  design  of  both  parties.* 

"  In  the  case  of  OntUn  v.  Int,  Co,^  1  Sumn.  442,  Justice  Stokt  says :  '  Suppose  a  polkj 
against  fire  underwritten  on  a  house  of  A  In  Boston,  described  as  a  dweUlng^iouae,  or  as 
occupied  as  a  dwelling-bouae :  would  the  policy  be  void  If  the  house  should  cease  for  a 
time  to  have  a  tenant  f  Such  a  doctrine  has  never,  to  my  knowledge^  been  asserted,  nor 
should  I  deem  It  maintainable.* 

**In  Power  v.  /iu.  Co.,  8  Phila.  S68,  the  following  (luestfons  and  answers  were  in  the  ap- 
plication: 'Is  a  watch  kept  on  the  premises?  Is  there  a  good  watch  clo^  Y  Isaayother 
duty  required  of  the  watchman  than  watching  for  the  safety  of  the  premises  f  la  the 
building  left  alone  at  any  time  after  the  watchman  goes  off  duty  In  the  morning,  tut  be 
returns  to  his  charge  in  the  evening?  *  To  these  several  questions  the  plaintiff  made  baft 
one  answer.  *  There  is  a  watchman  when  the  mill  is  not  In  use.*  The  policy  contained  the 
clause  making  the  application  a  warranty. 

*'  The  Judge,  In  commenting  upon  these  ques^ns  and  answers,  says :  'I  cannot  say  that 
the  answer  was  intended  by  the  parties  as  a  contract  that  the  insured  should  always  keep 
a  watchman  at  the  mill  when  it  was  not  going,  and  that  his  sole  duty  during  such  times 
should  be  to  watch  against  fire,  always  awake  and  always  present ;  nor  can  I  say  that  the 
law  constructs  such  a  contract  out  of  the  answer.  The  answer  is  very  loose  in  Its  terms, 
and  the  insurers  accept  it  In  all  its  looseness,  and  then  as  of  little  Importance,  and  do  not 
Insert  it  In  the  policy  for  further  guidance,  but  file  it  away  in  their  oflloe.  It  makes  no 
approach  to  a  definition  of  the  functions  to  be  performed  by  the  watchman.  *  The  remarks 
of  the  learned  Judge  In  this  case  will  apply  with  equal  and  greater  force  to  the  case  at  bar. 
Here  the  answer  negatived  the  fact  that  any  watchman  was  kept,  and  gavo  an  answer  not 
directly  responsive  to  the  question,  which  was  accepted  as  sufficient  by  the  insurer,  in- 
serted in  the  application  by  its  agents  sent  to  its  crffice  and  filed  there,  considered  at  the 
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ttme  al  no  Importance,  and  only  brou^^t  to  the  knowledge  of  the  hisured  aa  being  of  anjr 
hnportanoe,  when  it  is  used  on  the  trial  to  defeat  his  policy. 

"Inthecaseof  Poon  T.  uSYno  Int.  Co.,  40  Conn.  66S,thecourt  says:  *  To  this  it  should 
be  added  that  it  is  the  duty  of  an  insurance  company  seeking  to  limit  the  operation  of  its 
oontract  of  Insurance  by  special  provisions  or  exceptions,  to  make  such  limitations  in  dear 
terms,  and  not  leave  the  insured  in  a  condition  to  be  misled.  The  uncertainties  arising 
tronk  prOTisos,  exceptions,  qualifications  and  special  conditions  in  or  indorsed  upon  policies 
have  been  often  condemned  ;  and  such  special  modifications  are  Justly  characterised  as 
traps  to  deceive  and  catch  the  unvaiy.  An  insured  may  be  reasonably  held  entitled  to 
rely  on  a  construction  favorable  to  himself,  when  the  terms  will  rationally  permit  it. 
Where,  as  in  this  case,  such  construction  gives  a  signification  ^ftudem  generU  with  all 
others  with  which  it  is  found  associated,  and  in  harmony  with  the  general  character  and 
purpose  of  the  provisions  in  which  they  are  found,  he  is  clearly  entitled  to  insist  on  such 
construction.* 

**  Btmham  v.  UviUd  Quaraniy  db  Life  AMurance  Co^  7  Ezch.  744.  In  this  case  the  policy 
recited,  that  as  the  basis  of  the  contract  for  such  guaranty,  the  plaintiff  had  lodged  at  the 
offloe  of  the  defendants  a  certain  statement  in  writing,  containing  a  decUuraUou,  signed 
by  the  plaintiff,  of  the  truth  of  the  answers  thereby  given  to  the  questions  therein  con- 
tained. Among  the  questions  put,  were  the  following:  *  Checks  which  will  be  used  to 
secure  accuracy  In  his  accounts,  and  when  and  how  often  they  will  be  balanced  and  closed.* 
Ans.  ^Examined  by  finance  committee  every  fortnight.'  The  policy  guaranteed  the  l»- 
tegrity  of  the  secretary  of  a  literary  institution ;  and  the  loss  oocuned  by  reason  itt  the 
omission  to  examine  the  accounts  in  the  manner  stated.  Poujook,  C.  B.,  In  deciding  the 
case,  says:  *The  manner  in  which  this  question  is  put,  the  other  questions  with  which 
It  Is  associated,  and  the  decisions  upon  policies  of  Insurance,  lead  me  to  the  con- 
dusion  that  the  answer  was  not  expected  to  be  upon  the  part  of  the  oflloe,  or  meant 
to  be  on  the  part  of  the  plaintiff,  any  thing  more  than  a  declaration  itt  the  oouxse  in- 
tended to  be  pursued  ;  and  If  that  answer  was  made  bona  JUU  and  honestly.  It  does  noi 
prevent  the  plaintiff  from  maintaining  this  action.*  The  chief  baron,  on  the  argument^ 
gives  this  reason  for  his  conclusion :  ^Suppose  that  Instead  of  examining  the  accounts 
eveiy  fortnight,  the  Institution  had  adopted,  as  a  mors  convenient  mode  of  securing  the 
fidelity  of  the  secretary,  the  practice  of  sending  the  money  eveiy  day  to  a  banker,  and 
that  on  one  ooeasloii,  when  some  was  left,  the  secretary  had  absconded  with  It :  would  the 
policy  be  avoided  Y  If  It  Is  a  warranty.  It  must  be  construed  strictly ;  and  therefore, 
althoui^  the  Institution  had  found  cut  a  better  mode  of  checking  the  accounts,  thej 
would  nevertheless  be  obliged  to  go  throng  the  Idle  ceremony  of  having  them  examined 
by  a  finance  committee.* 

**Thls  case  Illustrates  In  a  dear  manner  the  obstinacy  with  which  courta  resist  a  con- 
struotioo  of  a  contract  of  Insurance,  which  will  create  a  warranty  as  to  future  conduct; 
even  in  matters  of  vital  Importance  to  the  insurer,  and  shows  that  in  that  court ,  at  least,  notb- 
lagbut  the  most  dear  and  explidt  language  will  be  hdd  sufllolent  to  create  sudi  warranty. 

**  The  foregoing  cases  and  the  following  all  show  that  the  courts  uniformly  refuse  to  give 
a  construction  to  a  policy  of  insurance  whldi  will  create  a  continuing  warranty,  unless  the 
termsof  the  contract  are  so  explidt  that  It  Is  notsusceptiole  of  any  other  reasonable  oon- 
stmctioa.  Parker  v.  Ing.  Co.,  10  Gray,  80B;  IT.  Jl.  Life  hm.  Co,  v.  Shults,  78  DL  S88; 
OaUatr.  Ina.  a9.,8B.I.  »2;  Gates  v.  Ins.  Cb^SN.Y.  4M;  8  HaU  (N.  Y.),  Ott;  14  Barb. 
645;  Peoria  M.AF.InM.  Co.r.  Lewie,  18I1L668;  Provident  I^^e  Ins.  Co.  v.  Fenneil,  4t 
Id.  180;  Kay  v.  Ine,  Ob.,  85  Wis.  891  ;  Stout  v.  Jne.  Co.,  18  Iowa,  SH;  U.  8,  F.AM.  In4 
Co.  T.  ir<iiiheriy,84Md.  884;  a  o.,  0  Am.  Rep.  895;  fTtUianit  v.  Jits.  Co.^  81  Me.  219;  Owmh. 
r.  JTut.  Pro.  Cb.  V.  Sehefl,  89  Fenn.  St.  81;  FHsbtev.  /n«.  Co.,  27  Id.  895.  Itwouldbea 
waste  of  time  to  dte  the  oases  In  this  court  for  the  purpose  of  proving  that  It  has  been  the 
uniform  rule  to  construe  contracts  of  Insurance  liberally  in  favor  of  the  insured,  and 
strictty  against  the  companies,  la  all  cases  whero  It  was  claimed  that  a  forfdture  had  oc- 
curred In  f^vor  of  the  company ;  and  the  cases  above  dted  show  conclusively  that  the  rule 
adopted  by  this  court  is  amply  sustained  by  the  course  of  decisions  of  the  highest  and  most 
Beamed  courts  both  in  this  country  and  In  England.  To  show  that  the  exception  to  the 
rule  by  the  decision  In  this  case  Is  not  Intended  to  be  a  new  depcuture  by  this  court,  I  refer 
to  the  cases  of  PtAmer  v.  St,  PbuZ  Fire  A  Marine  Ine.  Co. ;  Erdmann  v.  The  Mutual  Life 
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ivM.  Orj.  of  the  Order  of  Herman's  Sonit;  and  Sehunekr,  OtoenaeUioer  WiUwen  und 
IFiolsen  Fimd^  decided  sinoe  the  opinion  of  the  mi^Joritj  of  the  court  was  written  in  thir 
oaw.    44  Wis.  SOI,  SCO,  87». 

"  The  cases  cited  on  the  part  of  the  respondent  to  sustain  the  decision  of  the  learned 
Circuit  judge,  tliough  some  of  them  may  conflict  with  the  decisions  aboTe  cited,  and  es- 
pecially with  those  cited  from  the  Supreme  Oouit  of  Illinois,  none  of  them  go  the  lencth 
necessary  in  order  to  construe  the  answer  of  the  plaintiff  in  this  case  into  a  continuing 
warran^. 

"In  the  case  of  Jday  ▼.  /?».  Go.,  2&  Wis.  904,  the  interrogatory  and  answer  were  both 
▼ery  dear  and  spedflo.  Tlie  question  was,  *  Have  you  a  night  watchman  always  on  du^f  ^ 
And  the  answer  was,  *  We  have.*  The  late  Justice  Pains  says:  '  Both  the  questions  and 
answers  in  such  cases  purport  to  relate  only  to  the  then  existing  ccmditlon  of  things.  Not* 
withstanding  this,  it  Is  entirely  reasonable  and  Just  to  say,  tiiat  in  respect  to  those  things 
that,  according  to  the  usual  course  of  the  business,  are  permanent  and  continuing,  the 
parties  intend  to  agree  that  they  shall  be  kept  in  the  same  condition.  The  assured  under- 
takes to  make  no  changes  In  the  condition  or  the  mode  of  using  them,  outside  of  the  usual 
mode  of  conducting  the  particular  business.* 

**  In  the  case  at  bar,  irrespective  of  the  fact  that  there  was  no  Inquiry  made  of  the  plaint* 
Iff  as  to  whether  any  person  slept  in  the  mill,  and  therefore  he  could  hare  no  means  of 
knowing  whether  the  company  considered  that  fact  material.  It  can  hardly  be  said  that 
one  or  two  hands  sleeping  in  the  mill  had  any  thing  to  do  with  conducting  the  business  of 
the  miU.  It  was  so  occupied,  probably,  for  the  convenience  of  the  hands  woridng  in  the 
min,  as  well  as  for  the  convenience  of  the  mUl-owner.  It  was  not  a  method  of  carrying  on 
the  business,  nor  was  it  apparent  that  it  ^'as  done  for  the  protection  of  the  mill  in  any  way. 
The  fact  was,  as  the  proof  shows,  that  the  men  sleeping  in  the  mill  were  coopers,  who  had 
nothing  to  do  with  the  running  of  the  mill  in  any  way . 

'*In  the  case  of  Bank  r.  Ins.  Co.,  50  N.  Y.  46,  the  question  was  also  direct,  and  the 
answer  responsive.  The  question  was:  *  TTote/iman.  Is  one  kept  in  the  mill  or  on  the 
premises  during  the  night,  and  all  times  when  the  miU  i  j  not  In  operation,  or  when  the 
workmen  are  not  present?*  Ans.  *Tes.*  In  Olendale  M'tnufaclurino  CO'  ▼.  Ins.  0>.,  tl 
Goon.  19,  the  questions  were:  *  Is  there  a  watchman  in  the  mill  during  the  night?  Is  there 
a  good  watch  clock?  Is  the  mill  left  alone  at  any  time  after  the  watch  goes  off  duty  in  the 
morning,  until  he  returns  at  evening?*  Ans.  ' There  is  a  watchman  nights.  No  dock. 
Bell  struck  every  hour  from  eight  o'clock  p.  m.  till  It  rings  for  work  in  the  morning.*  In 
Ripley  v.  ^tna  Ins.  Oo,,  80  N.  Y.  198,  the  questions  and  answere  were  equally  spedflc  and 
responsive. 

*'In  Houghton  v.  Ins,  Co.,  8  Mete.  114,  the  questions  were:  '  Is  a  watch  kept  constantly  in 
the  building?  If  no  watch  is  constantly  kept,  state  what  is  the  arrangement  respecting  it?  * 
Ans.  *  No  watch  is  kept  in  or  about  the  buildings,  but  the  mill  Is  examined  thirty  minntea 
after  work.* 

**  The  court  in  this  case  held  that  as  the  examination  was  manifestly  intended  as  a  sab- 
stitnte  for  a  constant  watch,  as  it  was  one  which  the  assured  had  It  in  their  pow«>  to  make 
or  cause  to  be  made,  an  it  was  one  of  the  precautions  tending  to  secure  the  property  against 
dimger  by  fire,  and  tending  to  its  safe^— it  was  one  which,  as  a  general  practice,  the 
assured  were  bound  to  follow .  In  the  cases  In  0  Gray,  27,  and  S  Comst.  210,  the  contract  fai 
express  terms  related  to  the  future  and  did  not  depend  upon  construction.  It  does  not 
seem  to  me  possible  that  tho  conrt  can  say,  from  raadlng  the  questions  propounded  and 
the  answer  given  in  this  case,  and  considering  all  the  drcumstances  attending  the  making 
of  the  application,  the  nature  and  extent  of  other  questions  propounded  and  answered  at 
the  same  time,  the  fact  that  the  mill  insured  was  a  water-mill,  and  that  the  company  did 
not  propound  any  interrogatoiy  whldi  would  necessarily  call  for  the  answer  given;  that 
the  questions  and  answer  relied  on  were,  in  the  language  of  the  court  in  the  case  of 
Hmtghton  v.  Ins.  On.,  mpra^  *  manifestly  intended  as  a  substitute  for  a  constant  watdi; ' 
or  in  the  language  of  the  court  in  the  case  of  Smilh  v.  Ins  Co.^  suprtk,  that  '  the  inference 
is  natural  and  irresistible  that  such  was  the  design  of  the  parties.*  And  unless  they  can 
be  so  construed,  there  can  be  no  pretenfie  that  they  constitute  a  continuing  warnuity.  Ts 
give  tiiem  such  a  construction  is  to  construe  the  words  most  liberally  in  favor  of  the  insui^ 
company,  which  Is  contrary  to  the  fundamental  rule  of  construction  wh«i  applied  to 
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warrantiefl,  either  precedent  or  subsequent,  in  policies  of  insurance.  There  is  lacking  in 
this  case  an  element  which  was  controlling  in  the  case  of  Httughton  ▼.  Ins.  Co.  In  that 
case  the  second  interrogatoiy  was:  '.If  no  watch  is  constantly  kept,  state  what  is  the 
arrangement  respecting  it.*  The  answer  was  directly  responsive  to  this  question.  Both 
parties  understood  that  the  arrangement  mentioned  in  the  answer  was  in  place  of  a  watcht 
In  this  case  no  such  question  is  put.  The  company  contents  itself,  so  far  as  we  can  806 
from  its  inquiries,  with  ascertaining  whether  there  was  a  watch  during  the  night;  beyond 
that  it  is  not  inquisitive.  If  there  be  a  watch  it  is  well;  if  there  be  none  it  is  equally  well, 
we  are  at  liberty  to  suppose,  because  they  make  no  further  inquiry.  How,  then,  can  the 
court  say  that  the  company  reUed  upon  men  sleeping  in  the  mill  as  a  substitute  for  a  watch, 
or  that  it  deemed  that  fact  material?  * 

**  From  the  foregoing  cases  we  deduce  the  general  rule,  that  the  courts  will  not  promUKf^ 
that  the  insurer  deems  any  fact,  circumstance  or  custom  material  to  the  risk,  unless  he  ~ 
makes  a  specific  Inquiry  concerning  it.    We  have  a  right,  therefore,  to  presume  that  in  this   • 
case  the  Insurance  company  did  not  deem  the  matter  of  the  hands  sleeping  in  the  mill  or  " 
not  sleeping  there,  material  to  the  risk.    Had  they  so  deemed  it,  they  would  have  nuule    - 
inquiry  thereof,  as  a  matter  necessary  to  be  known,  before  deciding  to  take  the  risk.    That-   • 
the  agent  noted  the  fact  in  the  application  opposite  the  questions  concerning  a  watchman,, 
is  not  sufficient  to  Justify  the  court  in  holding  that  the  company  considered  it  material  to    * 
the  risk,  and  clearly  would  not  justify  the  court  in  holding  that  it  deemed  it  so  material   '■ 
that  it  would  hold  the  insured  to  a  continuanoo  of  it,  and  make  it  an  absolute  warraatsrr 
during  the  currency  of  the  policy.    It  seems  to  roe  most  unjust  to  hold  that  a  matter  whiclf 
the  company  did  not  deem  of  sufficient  importance,  in  taking  the  risk,  to  make  even  an 
Inquiiy  about,  should,  because  disclosed  by  way  of  answer  to  a  question  to  which  it  was 
hardly  relevant,  be  construed  into  a  warranty  of  vital  importance  to  the  validity  of  the 
policy. 

**  Under  the  settled  rules  applicable  to  insurance  contracts,  warranties  of  a  continuing 
kind  wHl  not  be  implied,  but  it  must  be  made  clear  that  both  parties  understood  that  such 
was  its  natmie,  and  such  the  intention  of  the  parties  at  the  time  the  same  was  made.  In 
this  case,  had  the  application  made  specific  inquiry  on  this  subject,  the  attention  of  the 
insured  would  have  been  called  to  It  as  a  thing  deemed  material  by  the  company,  and  he 
would  have  conducted  himself  accordingly ;  but  no  such  inquiry  having  been  made  or 
deemed  important  by  the  company.  It  is  unjust  to  the  insured  to  hold  him  to  a  strict  war- 
ranty in  regard  to  it.  That  the  insured  did  not  understand  that  the  contract  bound  him  to 
keep  men  sleeping  in  the  mill  Is  clearly  established  by  the  evidence  on  the  trial.  If  he  is 
the  sooundrel  the  insurance  company  now  claims  him  to  be,  and  he  had  understood  that 
his  policy  would  be  void  unless  he  kept  men  sleeping  in  the  mill,  it  Is  imposslUe  to  believa 
that  he  would  have  withdrawn  the  men  from  the  mill  before  the  policy  was  even  delivered 
to  him.  To  my  mind  the  fact  that  the  insured  did  not  have  any  men  sleeping  in  the  mill, 
from  a  time  before  he  received  his  policy  until  the  fire.  Is  conclusive  evidence  that  he  at 
least  did  not  understand  that  it  was  necessary  to  keep  them  there  in  order  to  keep  his  in- 
surance  good.  To  give  it  that  construction  now,  after  his  property  has  been  destroyed,  as 
we  are  bound  to  hold,  by  accident  and  misfortune,  might  Justly  be  characterized  as 
'  setting  a  trap  to  deceive  and  catch  the  unwary. '  I  cannot  consent  to  construe  language 
so  uncertain  and  doubtful,  and  which  is  apparently  brought  into  the  contract  by  mere 
accident,  of  such  potency  that  any  variation  of  the  slightest  nature  shall  forfeit  all 
dalm  under  the  policy.  I  am  str3ngly  incliaed  tj  follow  the  rule  laid  down  by  the 
Supreme  Court  of  Illinois  in  the  cases  of  Ins.  Co.  v.  Elddy,  and  Schmidt  v.  Ins,  Co.^  supra, 
that  the  equivocal  expressions  In  a  policy  of  insurance,  whereby  it  is  sought  to  narrow  the 
range  of  the  obligation  the  companies  profess  to  assume,  are  to  be  interpreted  most  strongly 
against  the  companies.  And  I  fully  approve  of  the  renuurks  of  the  late  Chief  Justice 
Brbisk,  in  the  case  of  Aurora  Ins  Co.  v.  E<ldy,  40  HI.  106,  that '  if  the  underwriters  have 
left  their  design  or  object  doubtful,  by  the  use  of  obscure  language  (and  I  would  add,  by 
any  other  means),  the  construction  ought  to  be,  and  will  be  most  unfavorable  to  them ;  * 
and  also  the  remarks  of  Justice  Lawbxmck,  of  the  same  court,  in  the  case  of  Ins.  Co.  r. 
Sobtfison,  64111.268:  *The  companies  have  the  preparation  of  their  own  policies,  the 
dioioe  of  language  in  which  to  express  their  obligations,  and  they  show  a  studious  solid' 
lade  to  limit  their  llabili^.    Their  policies  are  prolix  with  provisions  of  this  character :  and 
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tbe  public  moBt  accept  them  or  go  without  insurance.  We  have  no  right  to  censure  the 
i^mpanles  for  this,  and  do  not ;  but  the  reading  of  a  policy  furnishes  a  sufficient  reason 
lor  the  rule  of  interpretation  formerly  laid  down  by  this  court.* 

"  I  hare  no  doubt  that  the  proper  manner  of  construing  a  question  of  this  kind  is  in  all 
cases  to  construe  the  meaning  as  applicable  to  the  present  only,  unless  the  contract  ex- 
pressly declares  that  it  shall  apply  to  the  future,  whenever  the  company  has  made  no 
special  inquiry  as  to  the  fact,  or  whenever,  though  inquiry  be  made,  the  court  cannot,  as  a 
matter  of  law,  say  that  the  continuance  of  the  thing  would  necessarily  lessen  the  rislE. 
None  of  the  cases  cited  in  favor  of  sustaining  the  ruling  of  the  Circuit  Judge  in  this  esse  go 
farti&er  than  is  above  indicated ;  and  quite  a  respectaUe  number  of  cases  hold  that  even 
in  case  the  inquiry  be  of  a  noatter  the  continuance  of  which  would  tend  to  lessen  the  risk, 
still  it  will  not  be  held  to  extend  to  the  future,  unless  the  contract  so  expressly  provides.** 

In  Knecht  v.  Mut,  Life  /fit.  Co.  of  New  Ym%  Pennsylvania  Supreme  Court,  May  7, 

1879,  SI  Alb.  L.  J.  08,  cited  by  Tatiar,  J. ,  in  his  dissenting  opinion  In  the  prlndpcd  case  on 

the  latter  hearing,  in  an   apidication  for  a  life  insurance  policy,  the  applicant  stated 

^  that  he  does  not  now  nor  will  he  practice  any  pernicious  habit  that  obviously  tends  to 

the  shortening  of  ..fe.'*    The  polipy  contained  a  condition  '*  that  if  any  of  the  statements 

'•r  declantions  mode  in  the  application  shall  be  found  in  any  reqpect  untrue,  tho  pdlicy 

-  shall  be  void.*'    At  the  time  of  the  application,  applicant's  habits  were  correct  and  tem- 

iperate ;  afterward  he  took  to  excessive  drinking,  whereof  he  died.    Hthi,  that  the  poUcj 

not  avoided. 


K19AGQS  y.  Orebk. 

(48  Wis.  601.) 

Iitfaneif  —  auretp  —  tohen  mortgcige  binding. 

An  Infant  gave  his  note,  with  a  saretj,  for  the  purchase-money  of  chattels. 
The  vendor  recovered  judgment  thereon,  which  the  surety  paid.  The  infant 
gave  him  his  note  therefor,  secured  by  mortgage  on  the  same  chattels.  That 
mortgage  was  held  valid  as  against  a  purchaser  of  the  chattels  from  the  in« 
fant,  with  knowledge  of  the  mortgage. 

REPLEVIN  for  a  span  of  horses.     The  opinion  states  the  facts. 
The  plaintiff  had  judgment  below. 

B.  F.  French  and  R.  J.  MacBride,  for  appellant  An  infant 
may  disaffirm  and  avoid  his  chattel  mortgage  at  any  time  before 
he  becomes  of  age,  and  within  a  reasonable  time  thereafter.  Tyler 
on  Inf.,  etc.,  p.  69,  §  30  ;  Schoulei-'s  Dom.  Rel.  546  ;  Willis  v.  Tbam- 
bly,  13  Mass.  204 ;  Shipman  v.  Horton,  17  Conn.  481 ;  Bool  v.  Mix, 
17  Wend.  119.  The  sale  and  delivery  of  the  mortgaged  property 
to  a  third  person  is  such  a  disafBrmance.  Tyler  on  Inf.,  p.  70,  §  31 ; 
Chapi7i  V.  Sha/er,  49  N.  Y.  407 ;  Siaie  v.  Plaisied,  43  N,  H.  413  ; 
Mustard  v.  Wohlford,  15  Gratt  329  ;  Skinner  v.  MaxwM,  66  N.  0. 
45  ;  Derrick  t.  Kennedy,  4  Port  41 ;  Allen  v.  Pooh,  54  Miss.  323  ; 
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Dixon  V.  JfernUy  21  Minn.  196  ;  Miller  v.  Smith,  3  N.  W.  Rep.  942. 
It  is  only  where  the  infant  is  still  in  possession  of  the  consideration 
when  he  comes  of  age,  that  he  is  i^cqnired  to  return  it  as  a  condi- 
tion of  his  right  to  disaffirm.  Tyler  on  Inf.,  p.  178,  §  37  ;  Wliife 
V.  Branchy  51  Ind.  210  ;  Chandlery.  SimmonSy  97  Mass.  508;  Gib- 
son  V.  Soper,  6  Gray,  279 ;  Boody  v.  McKenney,  23  Me.  517 ;  Fitis 
T.  Hall,  9  N.  H.  441  ;  Price  v.  Furman,  27  Vt  268 ;  Shaw  v.  Boyd, 
5  S.  &  R.  809  ;  Tucker  v.  Moreland,  10  Pet  65-74. 

James  (yNeiUy  lot  respondent 

OOLB,  J.  Both  parties  in  this  case.claimed  the  horses  in  contro- 
versy through  contracts  made  by  George  Field,  a  minor.  The  plaint- 
iff claims  under  a  chattel  mortgage  given  by  the  minor  under  the 
following  circumstances :  One  Shurtleff  sold  Field  the  horses  for 
1300.  Field  paid  only  $200  down,  and  gave  his  note,  signed  by 
the  plaintiff  as  surety,  for  the  balance  of  the  purchase-money. 
When  the  note  became  due,  Field  was  unable  to  pay  it,  and  it  was 
put  into  judgment  The  plaintiff  satisfied  the  judgment  Field 
then  executed  a  note  and  chattel  mortgage  on  the  horaes  for  the 
amount  which  the  plaintiff  had  paid  for  him.  This  mortgage  was 
duly  filed  m  the  town  clerk's  office  where  the  horses  were,  and 
where  Field  resided.  A  few  months  after  these  transactions  took 
place,  while  Field  was  a  minor,  he  sold  the  horses  to  the  defendant 
It  appears  very  clearly,  from  the  testimony  of  the  defendant,  that 
he  knew  when  he  purchased  the  horses  that  there  was  a  mortgage 
on  them;  but  he  assumed  that  the  mortgage  was  not  good  for  any- 
thing, because  executed  by  a  minor.  There  is  really  no  room  for 
dispute  about  these  facts,  upon  the  evidence  ;  and  the  Circuit  Court 
directed  the  jury  to  find  for  the  plaintiff.  The  inquiry  is  whether 
that  direction  was  warranted  by  the  facts  of  the  case.  It  is  obvious 
that  there  are  two  confiicting^titles  to  the  property  derived  from  the 
minor ;  and  the  question  is,  which  is  to  be  preferred  ? 

It  IS  claimed  on  the  part  of  the  plaintiff,  that  his  title  should 
prevail ;  that  because  he,  as  surety,  had  to  pay  a  part  of  the  pur- 
chase-money, he  ought  to  be  subrogated  to  the  nghts  of  Shurtleff, 
the  vendor.  It  is  argued  that  if  Field  had  given  a  chattel  mortgage 
on  the  horses  to  his  vendor,  to  secure  a  part  of  the  purchase-money^ 
he  would  not  be  allowed  to  avoid  the  mortgage  on  the  ground  ol 
infancy,  without  rescinding  the  contract  and  restonng  the  property ; 


^0  WISCONSIN. 


Knag|if8  V.  Green. 


consequently,  that  a  purchaser  from  him,  with  full  knowledge  of 
the  mortgage,  should  stand  in  no  better  position  than  the  minor 
would  have  done  in  the  case  supposed.  We  are  inclined  to  adopt 
this  yiew  as  correct.  It  seems  to  us  there  could  be  no  doubt,  if 
Shnrtleff  had  taken  a  mortgage  on  the  horses  from  the  minor  to 
secure  a  part  of  the  purchase-money,  that  ho  could  enforce  it.  For 
as  we  understand,  the  law  is  well  settled  that  an  infant  who  has 
purchased  personal  property,  and  given  a  mortgage  upon  it  to  secure 
the  purchase-money,  or  a  part  of  it,  cannot  avoid  the  mortgage  under 
the  plea  of  infancy,  without  rendering  void  the  sale  and  losing  his 
rights  under  it.  Heath  t.  West,  28  N.  H.  101 ;  Curtiss  t.  McDou- 
golf  26  Ohio  St  66  ;  Tyler  on  Inf.,  etc.,  78. 

In  Ourtiss  t.  SfcDougal,  which  is  a  case  very  much  in  point,  the 
court  say :  **  Without  stopping  to  discuss  the  general  disabilities  or 
privileges  of  infancy,  we  hold  thathvhere  an  infant  purchases  a  chat- 
tel, and  at  the  same  time,  and  in  part  performance  of  the  contract 
of  purchase,  executes  a  mortgage  on  the  purchased  property  to 
secure  the  payment  of  the  purchase-money,  it  is  not  within  the 
privileges  of  infancy  to  avoid  the  security  given  without  also  avoid* 
ing  the  purchase.  If  in  such  case  the  infant  would  rescind  a  part» 
he  must  rescind  the  whole  contract,  and  thereby  restore  to  his  Ten- 
dor  the  title  acquired  by  the  purchase.  The  privilege  of  infancy 
may  be  used  as  a  shield,  but  not  as  a  sword  ;  and  in  such  case,  if 
the  infant  sells  the  mortgaged  property,  the  purchaser  takes  it 
subject  to  the  mortgage."  In  Callis  y.  Day,  38  Wis.  643,  the  same 
principle  was  applied  to  a  purchase  of  real  estate  by  infants,  and 
giving  back  notes  and  mortgage  for  the  purchase-money.  This 
court  decided  that  the  contract  was  not  void  but  only  voidable,  and 
the  fact  that  the  infants  retained  possession  of  the  property  after 
reaching  their  majority  was  a  ratification  of  the  whole  contract  and 
made  it  binding  upon  them.  See  Skinner  v.  Maxwell,  66  N.  G.  45  ; 
Gorey  v.  Burton,  3<^  Mich.  30.  The  authorities  cited  on  the  brief 
of  defendant's  counsel  certainly  show  that  an  infant  may  avoid  a 
mortgage  given  for  a  precedent  debt ;  but  manifestly  such  a  mort- 
gage stands  upon  very  different  ground  from  one  given  for  the  pur- 
chase-money. 

It  remains,  then,  to  inquire  whether  the  plaintiff,  upon  the 
established  facts,  can  have  the  benefit  of  the  principles  of  law  which 
we  have  been  considering.  As  a  surety,  as  we  have  already  ob- 
served, he  paid  a  part  of  the  purchase-money  of  the  horses.    The 
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chattel  mortgage  was  givea  to  him  by  the  minor  for  the  money  so 
paid.  It  seems  to  us  that  the  indebtedness  so  contracted  should  be 
treated,  as  it  really  was,  as  a  debt  for  a  part  of  the  purchase-money. 
If  we  look  at  the  essence  of  the  transaction,  and  not  the  form,  this 
is  what  it  amounts  to.  The  plaintiff  therefore  is  entitled  to  hold 
the  property  as  against  the  defendant,  who  purchased  of  the  infant 
with  full  knowledge  of  the  existence  of  the  mortgage.  In  other 
words,  the  defendant  must  be  deemed,  in  the  language  of  the  court 
in  Curt%88  v.  McDougal^  to  have  taken  the  property  subject  to  the 
mortgage.  The  plaintiff's  title  is  the  elder  one,  and  has  superior 
equities  to  support  it    This  view  is  decisive  of  the  case. 

The  point  made  that  there  was  no  suflScient  demand  of  the  horses, 
and  refusal,  before  the  action  was  brought,  seems  to  us  too  clearly 
untenable  to  require  discussion. 

Bt  thb  Coubt. — The  judgment  of  the  Circuit  Court  is  affirmed^ 

Judgment  affirmed. 


Jbkkiks  v.  McCubdy* 

(4SW18.8B8J 

Real  property  &r  penanalt 


Slabs,  aawdoBt,  Bhavings,  and  other  ref ose  ased  tO  fill  np  low  or  manhy 
gionnd,  are  realty,  bat  slabs  and  pieces  of  lumber  suitable  for  firewood, 
piled  up  on  land,  and  intended  to  be  used  and  rexnoTed  as  firewood,  are 
personaltj. 

SUIT  for  injunction.    The  opinion  states  the  ease.    Defendant 
had  judgment  below. 

Finch  d  Barber  and  W.  B.  Bamee,  for  appellants. 

(?.  W.  Gate,  for  respondent 

Obtok,  J.    This  action  is  brought  to  enjoin  the  defendant  from 

entering  upon  the  lands  of  the  plaintiffs  and  removing  earth  or 

certain  filling  material,  which  had  become  part  of  the  soil,  and  for 

the  value  of  such  material  which  has  been  thus  removed,     llie 

defendant,  by  his  answer,  admits  his  entry  upon  the  lands  of  the 
Vol.  XXXIII— 106 
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plaintiffs  and  removal  of  certain  material  therefrom,  which  he  in- 
sists had  not  become  a  part  of  the  soil  or  attached  to  the  freehold, 
bat  consisted  of  firewood,  piled  up  and  so  placed  upon  the  premises 
as  to  be  personal  property,  and  that  he  was  the  owner  of  the  same, 
and  had  the  right  to  so  enter  upon  the  premises  of  the  plaintiffs 
and  remove  it.  This  case  involves  the  small  amount  of  about  nine 
dollars,  and  only  one  question,  which  is  a  mixed  one  of  law  and 
fact,  and  depends  entirely  upon  the  facts  in  proof,  and  will  therefore 
be  but  briefly  considered. 

It  appears  that  the  plaintiffs  purchased  the  premises  of  one 
Thompson ;  that  at  that  time  the  material  in  question  was  upon 
the  surface  of  the  soil,  either  as  firewood  or  filling ;  and  that  after- 
ward Thompson  sold  said  material  to  the  defendant,  and  the  de- 
fendant entered  the  premises  and  removed  a  part  of  such  material 
therefrom.  The  chai'acter  of  this  material  in  its  nature  and  uses, 
its  situation  upon  the  land  as  being  actually  and  physically  attached 
or  detached,  and  the  intention  of  the  owner  when  it  was  so  placed 
in  respect  to  its  use,  are  questions  of  fact  necessary  to  l^e  considered 
in  determining  the  question  of  law  as  to  whether  this  material  had 
become  a  part  of  the  realty,  and  passed  by  deed  to  the  plaintiffs, 
or  whether  it  was  personal  and  movable  property,  and  was  sold  to 
the  defendant,  and  he  thereby  became  the  owner.  The  facts  agreed 
upon,  the  questions  of  law  are  neither  difficult  nor  doubtful.  That 
which  is  in  its  nature  otherwise  personal,  when  physically  attached 
to  the  soil,  or  constructively  attached  by  its  use  or  intended  use 
with  the  soil,  will  pass  with  the  title  of  the  realty.  Tyler  on  Fix- 
tures, 59,  116;  Ewell  on  Fixtures,  31 ;  Conklin  v.  Parsons,  2  Pin- 
ney,  264. 

The  only  question  in  this  case  is.  Does  the  evidence  show  the 
material  to  have  been  '^  slabs,  sawdust,  shavings  and  other  refuse 
matter  "  used  to  fill  up  low  and  marshy  ground  near  the  mill,  as 
claimed  by  the  plaintiffs,  or  slabs  and  pieces  of  lumber  suitable  for 
firewood,  and  piled  up  on  the  premises  and  intended  to  be  used  and 
removed  as  such  ?  On  this  question  depends  the  legal  conclusion 
that  the  material  in  question  is,  oris  not^  personal  or  real  property; 
and  on  this  question  the  evidence  is  confiicting  and  contradictory. 
The  Circuit  Court  found  that  the  facts  justified  the  conclusion  that 
the  material  was  personal  property  and  belonged  to  the  defendant, 
and  made  a  special  finding  of  the  facts  upon  which  such  conclusion 
was  based.    Against  these  findings  there  does  not  appear  such  a 


AUGUST  TERM,  1879.  §43 

Jenkins  y.  McCurdj. 


clear  preponderance  of  the  evidence  as  would  warrant  ns  in  re- 
Tersing  them.  Oreen  y.  Feil,  41  Wis.  620»  and  numerous  other 
cases  in  this  court,  make  this  the  true  test  for  the  exercise  of  this 
nght  by  this  court 

Bt  thb  Goubt. — The  judgment  of  the  Circuit  Court  is  affirmed, 
with  costs. 


INDEX. 


AOCBPTANCE. 
OML]    Am  Kbsotiablb  IiraTBUMSNTs,  18. 

ACCORD  AND  SATISFACTION. 

1.  Aoo«i)teiio«  of  lem  sum  for  greater—  pejrme&t  of  ooeti.]  In  an  action  oo  a 
liquidated  debt  of  9299,  the  creditor  orally  agreed  to  aooept  $160  in  full 
if  the  debtor  pidd  the  coets,  and  received  the  (ISO.  The  debtor  Bubee- 
quentlj  paid  the  oosta.  HM^  a  good  accord  and  aatiefaction.  MUehell  ▼. 
WheaUm  (Conn),  24. 

Z,  Koto  of  partner  for  part  of  firm  debt]  A  creditor  of  a  dissolved  partner« 
ship  accepted  the  note  of  one  of  the  partners  for  a  portion  of  his  demand, 
in  discharge  of  the  maker  from  liability  for  the  partnership  debt;  Tuid^ 
an  effectual  release.    Luddington  ▼.  BeU  (N.  Y.),  601. 

ACQUIESCENCE. 
8&e  Injukctiok,  15(i. 

ACTION. 

!•  Mousy  had  andraoeivad  by  forgery — essentials  o£ — mauled  woaiaii.1 

In  an  action  against  several,  including  a  married  woman,  for  money  had 
and  received  by  one  by  means  of  a  forgery  to  which  all  were  parties,  it  la 
necessary  to  a  recovery  against  all,  to  show  that  all  were  interested  in  the 
money  received ;  mere  complicity  in  the  forgery  will  not  charge  any  in 
such  an  acUon ;  and  the  married  woman  could  not  be  rendered  liable 
without  showing  a  contract  by  her  in  her  separate  business,  or  for  the 
benefit  of  her  separate  estate,  or  for  which  she  had  charged  her  separate 
estate.    National  7}nut  Company  v.  Oleamm  (N.  T.),  682. 

2m  When  maintainable  mider  State  statote  for  negligently  oansing  death  on 
high  seas.]  Under  a  statute  of  New  York,  giving  a  right  of  action  for 
wrongfully  or  negligently  causing  the  death  of  any  person,  an  action  may 
be  maintained  for  negligently  causinir  the  death  of  a  citizen  of  New  York 
on  the  high  seas,  on  a  vessel  hailing  from  and  registered  in  a  New  York 
port,  and  employed  by  the  owners  at  the  time  in  their  own  business 
MeDonald  v.  Mall&ry{T^.  Y  ).  6«4. 

maotment  for  street]    See  Municipal  Corporation,  499. 
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ACTION — ContinMsd. 
JdtaSL,  §x  uniMiioe.]    See  Nuisancb,  066. 

— —  for  trMpMB.]     i9SMTBS8PA8B,528. 

To  nfoim  insimiioe  poUoy.]    See  Inbubakcb,  607, 6SSi 

To  rdbnn  dead.]    See  Dked,  618. 

See  OoNTRACTy  648,  705 ;  Ezbcutobb  and  ADiconfiTBAToaa,  10;  Uwoosbal 

OOBPORATION,  867;  Rbpletik,  211. 

AGENCY. 

!•  ftioonriiitwit  anploymttnta.]  An  inBuranoe  agent,  who  \b  also  employed  by 
the  owner  of  property  to  watch  it,  may  bind  the  company  by  a  policy  of 
inaorance  thereon.    Nbrihrup  v,  Oermania  Fire  Ine,  Co.  (Wis.).  815. 

d.  Repreeentatlona  of  agent  at  pobUo  sale —  how  fur  pcinoipal  boond.]  An 
agent  of  a  corporation,  making  public  sale  of  land  for  his  prindpal,  onder 
a  mortgage,  in  answer  to  inqnliy  represented  that  possession  would  be 
given  within  three  months.  Relying  on  this,  the  plaintiff  purchased  the 
premises,  but  not  obtaining  such  possession  within  that  time,  and  haying 
lost  the  rents  and  incurred  expense  in  getting  possession,  he  brought  an 
action  of  damages  against  the  corporation  therefor.  Held,  not  maintain* 
able,  in  the  absence  of  proof  of  fraud.  Lamm  ▼.  Pert  J>epoeU  Bomedead 
Ameetatiom  (Md.),246. 

See  UsuBT,  140. 

ALIMONY. 
See  BiABBiAQB,  440. 

ALTERATION. 
SwKaaofTiABiJB  Inbtbumsntb,  120, 148^0701 

ANOIBNT  LieHT& 

ne  doctrine  of  andent  lights  does  not  prerafl  la  TTsiwn  L&perwr*  Lucktf 
(Kans.),  196. 

ASSAULT. 

BalMsfansa  in  ana's  bnstnass  offioo-]  M.,  a  man  who  canled  eonoealed 
weapons,  and  was  reputed  to  be  quarrelsome  and  dangerous,  and  who  was 
stronger  than  the  defendant,  entered  defendant's  business  office,  and 
abused  him  with  opprobrious  epithets.  Defendant  ordered  him  to  leaTO; 
but  he  refused,  and  continued  the  abuse.  Defendant  then  pushed  him  with 
his  open  hand  toward  the  door,  when  M.  violently  throttled  him,  and  moved 
his  hand  as  if  endeavoring  to  draw  a  weapon,  whereupon  defendant,  reach- 
ing out  his  hand  toward  a  safe  to  steady  himself,  grasped  a  seal,  and 
struck  Bi.  on  the  head,  knocking  him  down,  from  which  he  died.  In  a 
dvil  action  of  damages,  hdd  that  the  defendant's  act  was  JustifiablsL 
Mergan  v.  Dwrfee  (Mo.),  508. 
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ASSUMPSIT. 
Bee  Ck>NTRACT,  396w 

ASYLUM. 
For  pooft.]    Bee  GoNflnTunoNAL  Law,  650. 

ATTORNEY. 
FrovUdon  for  liM  o^  in  nota]    8m  Nbgotiablb  iNSTRUMSirrs,  896. 

BAILMENT. 

1.  Zlan  of  bailor  —  waived  by  delivexy  of  property.]  One  who  haa  aoqaired 
a  lien  for  repairs  on  personal  property  cooclasivelv  waives  it  by  voluntary 
and  unconditional  delivery  of  tlie  property  to  the  owner.  BeneenJbrenner 
T.  MaUhem  (Wis.),  809. 

2,  Or  aala — storage  of  grain.]  A  and  B  delivered  grain  to  defendant  at  hia 
elevator,  and  received  from  bim  a  memorandam  that  it  was  "  boagbt,  at 
owner's  risk  as  to  fire,"  but  spedfying  no  price.  The  grain  was  placed  bj 
itself  in  a  separate  bin.  Subsequently  the  defendant  made  an  ofRsr  for  it 
which  A  and  B  refused.  Still  subaeqnently  the  elevator  and  grain  were 
deatrojed  by  fire  without  defendant's  fault.  It  was  the  custom  to  receive 
grain  in  thia  manner  and  afterward  buy  or  return  it.  HM^  that  de- 
fendant was  not  liable  for  the  loss.    IrwM  v.  Kentner  (Iowa),  119. 

BANKRUPTCY. 

1«  TMaohwga — ^fidimiary  capacity.'']  A  discharge  in  bankruptcy  bars  an 
aetion  for  the  conversion  of  securities  pledge^  to  the  defendant  aa  col- 
lateral to  a  loan,  the  cause  of  action  not  being  a  debt  created  by  fraud,  nor 
while  acting  in  a  0dudary  capacity,  within  the  meaning  of  the  Bankrupt 
Act.    Hennequin  t.  C(eum  (N.  Y.),  641. 

2.  — — .]  Where  a  sum  of  money  is  received  by  a  factor  and  commir 
flrfon  merchant,  under  a  written  stipulation  of  the  factor  that  he  received 
the  money  to  be  invested  by  him  for  the  owner*s  account,  the  debt  thus 
incurred  by  the  factor  is  a  fiduciary  one,  and  under  the  United  States 
Bankrupt  Act  of  1867,  is  not  affected  by  the  factor's  discharge  in  bank- 
mpUsj.    Demkry  v.  TUe  (Ija.),  d82. 

8*  —J  The  balance  due  by  a  factor  to  his  client,  whether  liquidated  by  the 
promissory  note  of  the  factor,  or  not,  is  not,  in  the  hands  of  a  transferee 
of  the  client,  a  fiduciary  debt,  and  therefore  is  extinguished  by  the  factor'a 
dbwhaige  in  bankruptcy,  id. 

BAB. 
Bee  Judgment,  570,  6SS. 

BEQUEST. 
Bee  Will,  418. 
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BILL  OF  EXCHANGE. 
Bee  Nbgotiable  Ikstrumbnts. 

BILL  OF  LADING. 

Bights  oflndonee  —  nnauthoxised  deUvery  of  goods  to  snothsr.]    M..  al 

Galveston,  Texas,  for  account  and  by  direction  of  H.  at  Philadelphia,  pur. 
chased  cotton  and  shipped  it  via  New  York.  The  money  was  advanoed 
to  M.  by  B.,  and  M.  purchased  the  cotton  in  his  own  name,  and  pursuant 
to  agreement  with  B.,  made  drafts  on  II.  therefor  payable  to  B.'s  order,  and 
attached  the  bills  of  lading.  B.  transmitted  the  drafts  with  the  bills  of 
lading  to  the  plaintiff  for  collection,  with  instructions  attached  to  "  hold 
bill  of  lading  until  draft  is  paid."  H.  accepted  the  drafts  on  presentment. 
On  arrival  at  Philadelphia,  in  accordance  with  a  previous  custom,  the 
•cotton  was  delivered  by  the  carrier  to  H.  without  presentation  of  the  bills 
of  lading,  and  without  the  plaintifTs  knowledge,  and  H.  stored  it  with  the 
defendant,  and  received  from  him  an  advance  of  $10,000.  H.  thereafter 
failed.  On  learning  of  the  delivery  the  plaintiff  brought  replevin.  Held, 
maintainable.  HeukdL  v.  Farmers  and  Mechanic^  National  Bank 
(Penn.  St.),  745. 

See  Carrier,  51. 


OffioiaL]    See  Sttrett,  00. 


BOND. 


See  SuRBTT,  872. 


BRIDGE. 
Duty  to  npair.]    See  Municipal  Corporation,  349. 

CARRIER. 

1.  BUI  of  lading  — •  limitation  of  liability  —  evidAnoa.]  The  aooeptanoe  of  a 
bill  of  lading  restricting  the  carrier's  liability,  and  the  previous  practice  of 
accepting  similar  bills  of  lading,  are  some  evidence,  but  not  oondosive 
evidence,  that  the  limitation  was  known  and  assented  to  by  the  shipper. 
Erie  and  Western  TranspartaUon  Company  v.  Dater(l\\,\  51. 

9.  Oonstitutional  law — refusal  to  receive  oattle  for  transpottatkm—  unooii* 
atitatiotud  statute.]  A  railroad  company  is  not  excused  from  reoeiving 
and  transporting  cattle  by  reason  of  a  statute  prohibiting  such  transporta- 
tion,  which  is  unconstitutional,  although  not  so  declared  at  the  time  of 
such  refusal.    Chicago  and  Alton  Railroad  Co.  v.  Eriekson  (111.),  70. 

3.  Delivexy  at  port  —  demurrage  —  detention  by  ioe.]  A  contract  to  del  iver 
freight  at  a  port  implies  at  a  wharf  or  other  convenient  or  customary  place 
of  discharge,  and  where  a  master  was  unable  to  bring  his  vessel  to  any 
wharf  for  several  days  on  account  of  ioe,  held^  that  he  was  not  entitled  to 
demurrage  for  such  delay,  although  he  notified  the  consignee,  and  although 
the  coDffignee  made  a  way  through  the  ice  for  another  vessel.  Eodgd^m 
▼.  New  Haven  and  Harford  BaUroad  Co.  (Conn.).  21. 
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CARRIER — Continued. 

4»  Tbkit  ^  good  on  pasioiger  trains  only."]  A  railway  ticket  marked, 
'*  good  on  passenger  trains  only"  does  not  imply  that  all  the  passenger 
trains  of  the  railroad  company  issuing  it  will  stop  at  the  station  desig*- 
nated  on  it,  nor  impose  on  the  company  any  obligation  to  stop  there  con- 
trary to  its  rules.  Ohio  and  MistiBsippi  Railway  Company  v.  SwaHhout 
(Ind.),  104. 

CERTIFICATION. 
Of  oImoIe.]    See  Nrootiablb  Inbtkumknts,  109. 

CHARACTER. 
See  Criminal  Law.  180. 

CHATTEL  MORTGAGE. 
See  MoRTOAOB,  717. 

CHECK. 
Sm  Kbgotiablb  Ikbtruiciemts  ;  Patmbht,  160. 

COLLECTION. 
Of  tax.]    8e€  EnoppsL,  329. 
afun&ty  o£]    Bee  Guaranty,  447. 

COMPTROLLER  OF  CURRENCY. 

Otctifioiito  o^  as  •vidmaos  to  prov«  ezistMio*  of  NstfooAl  bank.]  8e€ 
National  Bahx»  44. 

CONSIDERATION. 
Bee  Contract^  884 

OONSTITUnONAL  LAW. 

L  Aot  to  provide  rudSoacm  toxt-books  for  publio  sohools.]  An  act  of  the  leg* 
islature  proyidlng  that  certain  State  officers  shall  contract  on  behalf  of 
the  State,  with  a  designated  individual,  for  furnishing  the  State  for  fif- 
teen years  with  suitable  text-books  for  the  use  of  the  public  schools  of  the 
State,  within  specified  maximum  prices,  of  a  certain  size  and  quality  and 
to  be  approved  by  a  designated  commission,  is  constitutional.  Ourryer 
Y.  MerriU  (Minn.),  450. 

2.  Mnnioipallicense to  sell  produce.]  A  city  ordinance  prohibiting  '* every 
farmer,  gardener  or  person  producing  vegetables  "  from  selling  the  same 
in  the  streets  without  first  procuring  an  annual  license  from  the  city 
authorities  and  paying  $25  therefor,  is  not  warranted  by  a  power  *'  to 
establish  public  markets  and  other  public  buildings  and  make  rules  and 
regulations  for  the  government  of  the  same,  to  appoint  suitable  officers 
lor  overseeing  and  regulating  such  markets,  and  to  rsetndn  all  pereons 

Vol.  YXXTTI  —  lOT 
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CONSTITUTIONAL  L A W  —  (7<m^»ii«i. 
from  interrupting  or  interfering  with  tlie  due  observaDce  of  such  roles 
and  regulations/'  and  is  void  as  to  a  farmer  living  outside  the  city  and  raie- 
ing  and  aelling  his  own  produce.    CUy  of  St.  Paul  v.  Traeger  (Minn.),  408. 

^  Nirisanoe — sounding  steam  whistle.]  The  legislature  may  for  the  public 
good  require  what  otherwise  would  be  a  public  nuisance ;  and  so  a  law 
requiring  railway  companies  to  sound  a  steam  whistle  on  the  approach  of 
a  locomotive  V>  a  public  highway  crossing  is  constitutional.  PUUburgh^ 
dneinfuUi  and  St.  Louis  Railway  Go,  v.  Brown  (Ind.),  73. 

4i  Fow«r  of  Jury  as  to  law  in  cxiciinal  caseu]  Under  the  Pennsylvania  Bill 
of  Rights,  the  jury,  in  a  criminal  case,  have  the  power,  and  consequently 
the  right,  to  render  a  verdict  contrary  to  the  instructions  of  the  court  upon 
the  law.    Kane  v.  ComnumweaUh  (Penn.  St.),  787. 

K  Statute  anthoxising  piisonar  to  elaot  to  be  tiled  by  court]  A  statute  pro- 
viding that  in  criminal  prosecutions  the  accused  may  elect  to  be  tried  by 
the  court  Instead  of  a  jury,  and  giving  the  court  power  in  such  cases  to 
tiy  the  cases  and  render  judgment,  is  constitutional,  and  such  election 
will  bind  the  accused."    Stale  v.  Worden  (Conn.),  27. 

*  4alc  of  cstraya.]  A  statute  permitting  the  public  sale  by  a  public  officer  of 
animals  found  running  at  large  in  a  public  highway,  and  directing  the 
payment  of  the  proceeds,  less  the  expense  of  sale  and  keeping,  to  the 
owner,  with  a  certain  time  for  redemption,  is  constitutional.  Campau  v. 
Langley  (Mich.),  414. 

f,  ^late  poor  asylum.]  Where  the  State  Constitution  declares  that  the  coon* 
ties  shall  respectively  provide  for  their  paupers,  an  act  to  establish  and 
maintidn  a  State  asylum  for  the  poor  and  maimed  of  the  State  is  not  war- 
nmted  by  a  constitutional  provision  for  "  institutions  for  the  insane,  blind, 
«^nd  deaf  and  dumb,  and  such  other  benevolent  institutions  as  the  public 
fwA  may  requira."    StaU  v.  SaBoek  (Nev.),  S59. 

IL  fiP'vday  liquor  law.]  A  law  authorising  the  prohibition  of  the  sale  of 
intoxicating  liquors  on  Sunday  is  constitutional.    State  v.  Bott  (La.),  284. 

%  'Yaoanoy  "  in  office  —  erection  of  new  county.]  Under  a  constitutional 
provision  that  the  governor  "  may  fill  any  vacancy  that  may  happen  *  •  * 
in  any  judicial  or  in  any  other  elective  office,  which  he  is  or  may  be 
authorized  to  fill ;  *  *  *  but  in  any  such  case  of  vacancy  ui  an  elective 
office,  a  person  shall  be  chosen  to  said  office  at  the  next  general  election, 
unless  the  vacancy  shall  happen  within  three  calendar  months  immedi- 
ately preceding  such  election,  in  which  esse  the  election  for  said  office 
shall  be  held  at  the  second  succeeding  general  election,"  a  *'  vacancy"  in 
the  county  offices  *'  happens  "  when  a  new  county  is  erected.  TfoM  t. 
OemmonweaUh  (Penn.  St.),  771. 

See  Carrier,  70. 

CONSTRUCTIVE  FRAUD. 
See  Fraud,  710, 781. 
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CONTRAlTT. 

1»  Ooii8ld«nitloii— mimloipal  oorpontioii.]  An  onl  propoflitlon  hj  a  citiien 
to  a  city  council,  that  if  tlie  city  woald  build  one-half  of  a  bridge  acroes  a 
certain  river,  he  would  build  the  other  half,  or  if  the  city  would  build  the 
whole  he  would  pay  for  half,  ia  binding  on  him  if  the  city  builds  the 
bridge     Long  v.  BattU  Creek  (Mich.),  884. 

ft  Sntire  —  action  on.]  Plaintiff  agreed  to  f  umiflh  and  erect  on  defendant's 
premises  a  gas  generator  "  all  ready  to  make  gas,"  the  defendant  agreeing 
to  pay  freight,  furnish  tank  and  house,  and  pay  $1,500  for  the  machine. 
"t^SOO  when  the  works  are  on  the  ground,"  and  the  balance  in  two  subse- 
quent specified  installments.  The  plaintiff  shipped  the  materials,  which 
the  defendant  received  and  paid  the  freight  on,  but  the  defendant  refused 
to  permit  him  to  erect  the  machine.  Held,  that  the  contract  was  entire  and 
indivisible,  and  an  action  for  the  contract  price  was  not  maintainable* 
BfUler  V.  BuUer  (N.  Y.),  648. 

3.  niagal  — to  di-vlde  fees  of  office.]  An  agreement  before  an  election  to  shartf 
the  salary  and  fees  of  an  office,  in  consideration  of  the  plaintiff's  using 
his  influence  to  elect  the  defendant  to  such  office,  is  void.  Chuton  v. 
Drake  (Nov.),  648. 

4.  Fatare  delivery  of  stocks — margins.]  An  agreement  for  future  delivery 
of  stocks,  where  there  is  no  intention  of  delivering,  but  only  of  settling  the 
difference  between  the  agreed  and  the  market  price,  is  invalid,  and 
'*  margins  "  cannot  be  recovered  back,  but  the  question  of  good  faith  is 
for  the  Jury.    Oregwry  v.  WendM  (Mich.),  890. 

6*  For  labor  —  breach — recovery  quantum  meroit.]  Where  one  fails  f  ul  ly 
to  perform  a  contract  for  labor,  for  any  reason  except  voluntary  abandon- 
ment, and  the  labor  rendered  is  valuable,  be  may  recover  the  value  of  the 
labc  r  performed  less  any  damages  sustained  by  the  other  party  for  the 
breach.    Steeples  v.  Ifewton  (Or.),  705. 

6.  Note — usury  —  negotiation  in  another  State.]  Where  a  resident  of  this 
State  makes  a  note  here,  dated,  payable  and  intended  to  be  discounted 
here,  and  specifying  no  rate  of  interest,  and  the  note  is  first  negotiated  in 
another  State,  at  a  rate  of  interest  lawful  there  but  unlawful  here,  it  is 
invalid  for  usury.    Diekineon  v.  Edteards  (N.  T.),  671. 

7.  Flaceof — foreign  corporation.]  A  Canadian  insurance  company,  having 
its  home  office  at  Montreal  and  a  branch  office  at  Baltimore,  Maryland 
insured  a  resident  of  Washington,  D.  C,  against  loss  by  fire.     In  the 

•  printed  heading  of  the  policy  were  the  words,  **  Baltimore  Branch/'  The 
policy  purported  to  be  dated  at  Baltimore,  to  be  signed  by  two  directors 
of  the  company,  by  attorney,  and  to  bear  the  seal  of  the  company.  Tlie 
names  of  the  directors  were  engraved,  and  were  followed  by  the  words, 
**  by  their  attorney,  J.  A.  R.,  manager  Baltimore  Branch,"  and  '*  not  valid 
unless  countersigned  by  the  duly  authorized  agent  of  this  company  at 
Washington,  D.  C,"  (signed)  "B.  F.  S.,  agent."  J.  A.  li.  was  general 
manager  for  the  Baltimore  Branch  office,  and  of  the  district  of  the  South, 
em  States  and  the  District  of  Columbia.    The  company  had  an  agency  at 
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WaahingtoQ,  the  agent  there  being  appointed  hy  J.  A.  R  aubject  to  the 
light  of  rejection  or  removal  bj  the  company.  B.  F.  S.  waa  the  agent  of 
the  company  at  Waahington,  and  the  policy  waa  countersigned  by  him  at 
Waahington,  and  there  delivered  by  him  aa  the  agent  of  the  company 
to  the  insured.  It  was  J.  A.  R/s  custom  to  sign  policies  as  the  general 
manager  of  the  Baltimore  Branch  office,  and  send  them  in  blank  to  the 
Washington  and  other  local  agents,  who  would  fill  them  up,  countersign 
:and  deliver  them  to  the  insured ;  and  the  policy  in  question  was  so  signed 
%y  him  as  manager  of  the  Baltimore  Branch  and  sent  in  blank  to  the 
'Washington  agent.  Held,  that  this  was  not  a  Maryland  contract.  Oom- 
w$U  T.  Ro^al  Canadian  Inmrance  Company  (Md.),  358. 

J9m ▼aUdity  preranied.]    A  note  valid  in  Michigan  is  there  presnmcMi 

valid  in  Indiana;  and  if  an  Indiana  woman  pleads  her  disqaalifioa- 
tion  to  make  a  note  given  by  her  for  goods  purchased  by  her  in  Michigan, 

~  ahe  must  support  it  by  proof  of  the  Indiana  law.     Wheeler  v.  Canetantuu 

^Mick),  855. 

nil  -^—  deUvary  to  oazxiar.]  An  oral  order,  in  Michigan,  to  the  agent 
of  a  Wisconsin  firm,  for  liquors  to  an  amount  exceeding  fifty  dollars,  8ul>- 
Ject  to  acceptance  or  rejection  on  arrival  in  Michigan,  followed  by  deliv- 
ery to  a  carrier  in  Wisconsin, does  not  constitute  a  binding  contract  under 
the  Wisconsin  statute  of  frauds,  and  is  void  under  tbo  Michigan  prohibit- 
ory  law.    JRindekopf  v  J)e  Ruyter  (Mich.),  840. 

lOl  Remedy  for  breach  of  specificatlona.]  One  p*  ay  to  a  building  contract 
cannot  be  compelled  to  accept  work  not  perf '  .med  according  to  the  apeci- 
fications,  and  to  rely  on  recoupment  for  hi.  indemnity.  Marine y,  Hauek 
(Mich.),  409. 

11.  To  '^  aattsfaction."]  A  contract  for  a  portrait  to  be  "  satisfactory  "  to  the 
customer  gives  him  the  option  of  refusing  it  at  his  pleasure.  Oiheon  v. 
Oranagfi  (Micli.).  851. 

12.  SocoeaslTe  deUTorles — breach  —  remedy  —  aet-o£]  A  contract  U>  de- 
liver  50,000  tons  of  coal  in  a  year,  at  the  rate  of  6/X)0  tons  a  month,  at 
the  buyer's  option,  upon  monthly  notice  of  the  quantity  required  for  the 
next  month,  is  severable ;  and  where  the  contract  has  been  partly  per- 
formed, and  the  portion  delivered  has  been  paid  for  and  consumed,  but 
a  portion  of  the  coal  so  delivered  and  consumed  was  of  Inferior  quality 
to  that  demanded  by  the  contract,  no  right  to  rescind  the,  contract  is 
raised,  but  in  an  action  by  the  vendor  for  a  breach  of  the  contract  the 
defendant  may  set  off  his  damages  by  reason  of  such  substitution.  8coU 
T.  Kutanning  Coal  Co,  (Penn.  St.),  758. 

13.  Unconscionable  —  when  not  enforced.]  A  woman  and  her  huaband,  in 
consideration  of  the  satisfaction  of  a  demand  of  $600  against  the  husband, 
and  the  payment  to  them  of  $275,  absolutely  assigned  to  A  and  B  a  policy 
In  favor  of  the  defendant  on  her  husband's  life ;  A  paid  the  aubeequent 
premiums  until  maturity,  when  the  amount  due  waa  $1,477.78;  the  in- 
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■nrera  refused  to  pay  it  without  tlie  defendant's  reoeipt  on  tbe  back  of  tke 
policy  ;  the  defendant  refused  to  sign  her  name  without  receiving  $477.71 
when  the  policy  was  collected ;  accordingly  A  executed  a  written  agree- 
ment to  pay  her  that  sum  on  the  payment  of  the  policy ;  she  signed  her 
name,  and  A  and  B  received  the  full  amount ;  in  an  action  against  them 
on  the  agreement,  Tidd,  that  it  was  unconscionable,  and  not  enforseable 
beyond  an  amount  fairly  due  for  her  service  and  inconvenience  In  writ- 
ing her  name.     KeUey  v.  Capliee  (Kans.),  179. 

14.  Waiver  of  defeottve  perfomiaiioe  by  payment.]  Payment  in  full,  with- 
out objection,  of  the  contract  price  of  a  building,  with  knowledge  on  tke 
part  of  the  owner  that  the  work  is  defective,  does  not  estop  him  from  re* 
covering  damages  for  such  defect ;  but  if  the  defect  is  slight  and  tke 
owner  is  satisfied  with  the  work,  he  may  be  found  to  have  waived  the  de- 
fect.   Ftanner^  V.  Bohrmafer  {Conn.),  QQ. 

16-  When  not  implied.]  Assumpsit  cannot  be  based  on  n  spontaneous  and 
unasked  service,  rendered  through  kindness  or  to  be  more  probably  n^ 
counted  for  than  by  the  expectation  of  payment,  nor  on  n  statutoiy  obilfk 
tion.     Wo0d$  V.  A^e$  (Mich.),  896. 

Want  of  pttrity.]    Ste  Nboligshcb,  1. 

CONTRACTOR, 
fiyosy  to  eni^yee  oL]    See  Mabtkr  and  Skryakt,  498l 

'See  Nbouobhcb,  98. 

CONTRIBnTORT  NEeLIGENCB. 
See  NaoucimroB. 

CORPORATION. 

Bight  of  diwolor  to  noawmt  §x  sss  wktm,]  A  president  or  direetor  of  neo» 
poratioo,  rendering  services  to  the  corporation  ontdde  the  aeope  of  Ui 
ottelal  dnty  and  not  required  thereby,  may  recover  eompensatkm  ibM^ 
for  npon  a  promise  Implied  from  facts  and  dreumstanoea.  Sania  {Mmm 
MMng  Aeeoeiaiion  v.  MeredUh  (Md.),  964. 

VtorfgB.]     As  OOHTRACT,  268. 

See  Taxation,  688,  699. 

COSTS. 
See  AcooBD  and  Satisfaction,  8< 

COUNTY  TREASURER. 
tiee  Office  and  Officbr,  114. 

COVENANT. 
See  Landlord  and  Tenant,  48Ql 
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CRIMINAL  LAW. 

L  OompoUing  prlaoiiarto  ezpooe  hiB  pezson  for  identifioation.]  In  a  crimi- 
nal case  on  a  question  of  personal  identity,  a  witness  testified  that  the  de- 
fendant had  certain  tattoo  marks  on  his  person.  The  court  compelled 
the  defendant,  against  ^his  objection,  to  exhibit  his  person  to  the  jury. 
Held,  no  error.    State  v.  Ah  Ghuey  (Nev.),  530. 

2.  Oonseat  to  lass  than  twelve  Juronk]  On  an  indictment  for  forgery,  the 
prisoner  is  bound  bj  his  consent  to  be  tried  bj  less  than  twelve  jurors. 
8tiU€  V.  Kaufman  (Iowa),  148. 

3.  Bmb—lflment — ^town  treasurer.]  It  is  embezslement  for  a  town  treasurer 
to  appropriate  trust  funds  to  private  purposes  and  refuse  to  account  for 
them,  although  he  is  not  bound  by  law  to  pay  over  the  identical  money 
leoeived.    PeopU  v.  Bringard  (Mich.),  844. 

4.  Ihridenoe — proof  of  incorporation.]  On  a  criminal  trial  the  existence  of 
a  corporation  may  bo  proved  by  general  reputation.  State  v.  Thamp$on 
(Kans.),  165. 

6«  -^—previous  good  character.]  It  is  error  to  diarge  that  previous  good 
character  is  not  a  defense  *'  as  against  facts  positively  or  strongly  proven 
and  clearly  indicating  guilt."    State  v.  Lindley  (Iowa),  139. 

4«  Bacape — onhealthfnl  JaiL]  It  is  no  defense  to  an  indictment  for  escape, 
that  the  jail  was  unhealthf ul  and  filthy.    State  v.  Datds  (Nev.).  563. 

7«  False  pretenses  —  representation  of  power  to  arrest.]  One  who  falsely 
represents  himself  to  another  as  an  ofiiccr  having  a  warrant  for  the  arrest 
of  the  other  for  forgery,  and  power  to  compromise  the  offense,  and  threatens 
to  arrest  him,  and  by  means  of  such  representation  and  threats  obtains 
from  him  a  valuable  thing  as  a  oontiideration  for  not  making  the  arrest, 
is  guilty  of  the  crime  of  false  pretenses.     Perking  v.  State  (Ind ),  89. 

8.  — —  when  not  larceny.]  Defendant,  by  false  representations  and  with 
a  design  to  cheat  the  complainant  out  of  goods,  induced  him  to  ship 
goods  to  him,  with  the  indicia  of  ownership,  on  the  agreement  that  the 
defendant  was  to  advance  the  freight,  sell  the  goods,  and  account  for  the 
proceeds  less  the  freight.  The  defendant  sold  the  goods  and  converted 
the  proceeds.  Held,  not  larceny,  but  false  pretenses.  Zink  ▼.  Peopls 
(N.  Y.),  589. 

9l  Homicide — ^Justification.]  Homicide  is  not  Justified  by  the  defendant's 
belief  that  the  deceased  had  administered  drugs  to  the  defendant's  sister 
in  the  unaccomplished  endeavor  to  effect  her  seduction.  People  v.  Cook 
(Mich.),  880. 

lOi  Ziaroeny — lost  property.]  If  one  finds  lost  property,  and  knows  the 
owner,  or  there  are  marks  on  the  property  by  which  he  can  ascertain  the 
owner,  and  he  converts  the  property  to  his  own  use,  intending  at  the  time 
of  finding  so  to  convert  it,  he  is  guilty  of  larceny,  but  not  so  if  that  inten- 
tion is  not  formed  until  afterward.    State  v.  Clifford  (Nov.),  526. 

IL of  change  of  bilL]    A  offered  a  |5  bill  to  pay  40  cents  ferriage. 


INDEX.  855 

CRIMINAL  LAW  —  CmUinued. 

TeeeiTed  and  kept  the  $4.60  in  changpe,  bat  refused  to  deliyer  the  $5  bin. 
Held,  Iftroeny.    State  v.  Andermm  (Minn.)*  455. 

12.  Indictment  for  nnlawfiil  sale  of  liquor  —  allegation  of  quantity.]  A  statute 
prohibited  the  sale  of  intoxicating  liquors  to  minors  in  quantities  less  than 
a  quart.  An  indictment  alleged  the  sale  of  '*one  gill."  HM,  bad. 
Arbintrode  v.  State  (Ind.),  86. 

13  Bailing  liquor  to  minor — intent.]  On  a  prosecution  for  selling  intoxicate 
ing  liquor  to  a  minor,  it  is  a  good  defense  to  show  that  the  seller  reasonablj 
believed  him  of  age.    FatUks  v.  People  (Mich.),  874. 

14.  Jury  lumiahed  with  intozioating  dtink.]  A  conviction  in  case  of  homi* 
cide  will  not  be  set  aside  on  proof  that  the  jury  drank  intoxicating  liquon 
while  consulting  on  their  verdict,  unless  it  appears  that  intoxication  or 
other  improper  conduct  was  the  result.    State  v.  Wait  (Mo.),  606. 

16.  Reasonable  doubt  —  ''oonunon  sense."]  In  a  criminal  case,  it  is  error  to 
charge  that  reasonable  doubt  of  guilt  means  doubt  suggested  by  or  arising 
out  of  the  proof  made,  and  that  in  considering  the  evidence  and  arriving  at 
a  verdict,  *'  what  is  called  common  sense  is  perhaps  the  juror^s  best  guide." 
Denemore  v.  St'ite  (Ind.),  96 

16*  Sunday,  feeding  hogs  on.]  The  question  of  desecration  of  Sundaj  by 
criminal  labor  is  one  of  fact.  It  is  not  unlawful,  in  the  fall,  before  com  ia 
ripe,  to  haul  corn  to  feed  hogs  in  the  field  and  to  feed  them  there  on  Sun* 
day,  it  being  the  ordinary  practice  of  good  husbandmen  to  gather  the  feed 
daily  in  the  field.    Edgerton  v.  StaU  (Ind.),  110. 

17.  Trial  — Jury  oonsolting  atlas.]  Where  an  officer  in  charge  of  a  jury,  in  a 
case  of  burglary,  by  their  request  but  without  authority  of  the  court, 
furnishes  them  with  an  atlas,  which  they  examine  in  their  deliberations, 
their  verdict  of  conviction  is  void,  it  not  affirmatively  appearing  that  no 
improper  influence  was  thus  produced  on  the  jury.  State  v.  Lantz  (Kana.^ 
215. 

Odme  by  wile  with  huaband.]    See  Slaivder,  277. 

Slection  to  be  tried  by  ooort]    See  GoNSTrruriOBrAL  Law,  27. 

CURTESY. 
Tmuaiaf  lyy.]    See  Fraud,  710. 

CUSTOM. 
See  Wabehouseman,  208. 

DAMAGES. 

!•  For  aasanlt.]  In  a  civil  action  for  damsges  by  assault,  evidenoe  of  the 
defendant's  wealth  is  improper,  unless  it  Is  a  case  for  exemplary  damages, 
Morgan  v.  Durfee  (Mo.),  608. 

8.  Measure  o^  in  action  for  mining  ooeL]  In  an  action  of  damages  for  mining 
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DAMAGES  —  OmUinwd, 

and  eanying  away  ooal,  the  measure  of  damages  is  the  valne  of  the  ooal 
when  first  severed  from  the  bed,  allowing  nothing  for  the  expense  of  dig- 
ging ;  and  if  the  trespass  was  not  anintentional,  exemplary  damages  maj 
be  added.    FrankUn  Coal  Co,  v.  McMiUan  (Md.),  280. 

I.  —  In  trover  for  ooal  dag  and  carried  away  from  the  land  of  another,  the 
measure  of  damages  is  the  value  of  the  coal  at  the  mouth  of  the  pit  or  shaf  t» 
less  the  cost  of  carriage  from  the  bed  thither,  but  allowing  nothing  for  dig- 
gingy  separating,  breaking  or  other  acts  necessary  to  render  it  marketable. 
McLean  County  Coal  Company  v.  Lennon  (Ill.)»  64. 

« 

L for  oocupanoyof  street  by  railway,  to  lot.own»r.]    Although  a 

nilroad  company  is  licensed  to  occupy  a  street  or  alley  with  its  track,  yet  if 
in  so  doing  it  changes  the  grades,  or  otherwise  obstructs  access  to  lots  by 
its  tracks,  or  by  leaving  cars  unnecessarily  standing  on  the  track,  the  lot- 
owner  may  maintain  an  action  for  damages,  and  the  measure  of  damages 
where  the  obstruction  is  fluctuating,  as  by  leaving  cars  on  the  track,  ie 
tho  injury  prior  to  the  commencement  of  the  suit,  but  where  the  injury  is 
permanent,  as  by  the  change  of  grade  or  the  manner  of  laying  the  track, 
the  lot-owner  may  recover  the  consequent  depreciation  in  the  value  of  hts 
lot ;  and  in  such  cases  a  recovery  implies  a  oondnslve  consent  to  such 
occupation.  Central  Branch  Union  Pacific  RaUroad  Co,  ▼.  l\rimm 
(Kans.),d03. 

ft. in  action  for  negieot  to  prssant  draft.]    8u  Nbootiablb  Inbtrd- 

MXIITB,618. 

DEED. 

1.  Aotioii  to  rsform— -fraiidiikBt  insartioii.]  Defendant  A  oontneted  to 
convey  to  defendant  B  certain  premises  subject  to  certain  mortgagei.  B 
assigned  the  contract  to  pliJntiff.  Without  the  consent  or  knowledge  of  B 
or  the  plaintiff,  A  inserted  in  the  deed  a  clause  binding  plaintiff,  to  aasame 
the  payment  of  the  mortgages.  The  plaintiff,  supposing  the  deed  ooiir 
formed  to  the  sgreement,  accepted  it  and  put  It  on  record.  Aid,  that 
plaintiff  could  maintain  an  action  to  reform  the  deed  by  striking  out  that 
danse.    JTOtMr  v.  amM  (N.  T.),  618. 

fl.  Xaniage — tenancy  by  entlrsCy.]  The  rule  that  a  conveyance  to  husband 
and  wife  constitutes  them  tenants  by  the  entirety,  the  survivor  taking  the 
whole  estate,  is  not  changed  by  the  abolition  of  joint  tenancies,  nor  by 
the  acts  enabling  married  women  to  acquire  and  hold  property  separate 
from  their  huslMinds.    MaHturg  v.  CoU  (Bid.),  366. 

8.  Baserration — *'  process  of  forcing  water  " — wind-milL]  Under  a  rvaer- 
vation  in  a  deed  of  the  right  to  **  a  supply  of  spring  water  by  means  of 
a  hydraulic  ram,  wheel,  or  other  process,  of  forcing  water,"  the  party 
entitled  may  substitute  a  wind-mill  for  a  wheel  previously  used.  AmA- 
a/rdeon  v.  Clements  (Penn.  St.)>  784. 

of  focoing  wator.**]    8$c  Dbbd,  784.   - 
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DEMURRAGE. 
See  Carrier,  21. 

DEVISE. 
See  Will. 

DIRECTOR. 
BmeHom  oC]    See  Cobfobation,  264. 

DISCHARGE. 
See  Bakkruptct,  641. 

DISQUALIFICATION. 
See  JuDOB,  579. 

DIVORCE. 
See  Ihburancb,  14 ;  Mabbiagb. 

EJECTMENT. 
6m  MUHICIPAL  COBPOBATION,  867, 400l 

ELECTION. 
See  Mandamus,  175. 

EMBEZZLEMENT. 
See  Cbikinal  Law,  844. 

ENTIRETY. 
ywMuwiy ty«j    SwI>BKD»266. 

ESCAPE. 
*  See  Cbihinal  Law,  568. 

ESTOPPEL. 

L  OonpnnlMb]  On  a  eompromise  between  a  prindpttl  maker  of  a  note  and 
part  of  hie  creditors,  including  a  saretj  on  the  note,  but  not  the  holder.  If 
the  surety  reeelTes  or  agrees  to  receive  and  accept  the  compromise  pay- 
ment, he  is  estopped  to  deny  his  liability  to  the  holder.  Irtine  t.  Adame 
(Wis.),  817. 

fl.  Of  ooDeotor  of  tax  to  deny  power  of  imposition.]  The  keeper  or  owner 
of  a  warehouse  who  has  collected,  on  behalf  of  a  municipal  corporation, 
a  tax  levied  by  the  corporation  on  goods  consigned  to  him,  is  estopped 
from  setting  up  a  want  of  authority  in  the  corporation  to  impose  the  tax. 
Biwrd  of  Truiteee  of  New  Iberia  y.  Serrett  (La.),  229. 

See  ExBMFTiOK,  152 ;  Injubctiok,  166. 
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ESTRATa 
8al«  o£]    See  OoNBTiTUTiONAii  Law,  414. 

EVIDENCE. 
1.  Oomplainta  of  ii^nred  party  on  ph3ndoal  ftTamlwaflon  rsquMted  by  oppo* 
alte  party — impeaching  one's  own  witness.]  In  an  action  of  damages  for 
personal  injuries  hj  negligence,  the  plaintiff  having  at  the  defendant's 
request  submitted  to  a  physical  examination  by  surgeons,  hdd^  (1)  that 
testimonj  that  judging  from  the  examination,  including  what  she  said  at 
the  time,  and  her  indications  of  suffering,  the  injury  complained  of 
existed,  was  admissible,  although  the  witness  swore  he  could  discover  no 
external  evidence  of  it;  (2)  one  of  the  surgeons,  plaint! ff*s  witness,  having 
testified  that  from  such  examination  he  could  not  discover  the  injurj  com- 
plained of,  was  asked  by  plaintiff's  counsel,  under  objection,  whether  it 
might  not  have  existed  without  his  being  able  to  discover  it,  and  answered 
that  it  was  possible,  but  not  probable;  hM^  no  error  Qua\fe  T.  Chicago 
and  NorthMestem  Bailtoay  Company  (Wis.),  821. 

8.  Fraud — reputation  of  insolvenoy.]  In  support  of  a  charge  of  fraud  in 
inducing  the  plaintiff  to  accept  worthless  notes  in  payment  for  property, 
evidence  that  the  maker  was  reputed  insolvent  where  he  and  the  defend- 
ant lived  is  competent     (hnaver  v.  BenUne  (Mo.),  496. 

d-  Mote  —  presumption  ^f  settlement]  A  note  executed  and  delivered  by  one 
person  to  another  is  presumptive  evidence  of  a  settlement  1)etween  them. 
Mataeeh  v.  Hughes  (Or.),  696. 

Bill  of  lading.]    See  Carrier,  51. 

Judgment  against  prindpaL]    See  Surbtt,  793. 

Possession  of  nnindorsed  note.]    See  Nbootiablb  Inbtbumeht^  686* 

Of  character.]    See  Criminal  Law,  189. 

Of  eastern.]    See  Warbhouseman,  293. 

Of  identification.]    See  Criminal  Law,  580. 

Of  incorporation.]    See  Criminal  Law,  165.  ^ 

Oi  pecuniary  standing  of  defendant]    See  Slander,  87S. 

Of  physician.]    See  Statutory  Construction,  483. 

See  National  Bank,  44 ;  Nbgotiablb  Inbtrumbnt,  817. 

EXECUTION. 
See  Exemption,  498 ;  Religious  Socibtt,  688. 

EXECUTORS  AND  ADMINISTRATORS. 
Foreign  executor — liability  in  another  State.]  A  foreign  executor,  who^ 
after  proof  of  tlie  wili  at  tlie  place  of  the  testator's  domicile  in  anothei 
State,  comes  into  Connecticut  to  reside,  bringing  with  him  a  portion  of 
the  estate,  cannot  l>e  made  liable  in  Connecticut,  at  the  suit  of  a  creditor 
of  the  testator,  even  to  the  extent  of  the  property  so  removed. 
berg  v.  Eedenherg  (Conn.),  10. 
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EXEMPTION. 

I.  BooiMtMul,  tflMa  prooaada  of  sale  o^  not  ozMii|it.]  Tha  prooaada  of  tha 
sale  of  a  homaataad  ara  not  exempt  from  execution,  unleaa  the  vendor  haa 
at  the  time  of  sale  the  intention  of  inyeating  them  in  another  homeatead. 
SrnOh  T.  Gore  (Kana.),  188. 

%  — -  laaaad  land— partly  naad  for  bnrinaaa]  A  homestead  may  be 
aoqoired  in  a  building  erected  on  leased  land,  and  although  one  or  two 
rooms  are  used  for  business  purposes.    Hogan  ▼.  Mannert  (Kans.),  190. 

8.  Sohool-lionaa.]    A  public  school-house  is  exempt  from  execution.    8taU  ▼ 
TM^mann  (Mo.),  498. 

4.  Waivar  —  astoppaL]  One  who  sees  his  exempt  property  levied  on  and 
makea  no  objection,  but  being  advised  of  his  right,  permits  it  to  be  taken, 
waives  his  right  and  ia  estopped  from  aaaerting  it  afterward.  AngM  r» 
Jahn$on  llowm),  162. 

EXTORTION. 
See  Office  and  Officbb,  748. 

FALSE  PRETENSES. 
See  Cbiminal  Law,  89,  589. 

FiSHERT. 

CWiTn^?*^  o£]  In  the  absence  of  notice  against  treapasa,  no  action  will  lie  for 
taking  fish  from  a  small  lake  nearlj  surrounded  by  the  plaintiflTs  land. 
Marth  v.  Ooihg  (Mich.),  439. 

FIXTURES. 

^nada — landlord  and  tenant — renewal  of  laaaa  from  new  landlord.]  Ereo> 
tions  made  by  a  leasee  on  the  leased  property  do  not  come  within  a  sub- 
sequent mortgage  of  the  premises,  although  the  lessee  neglects  to  remove 
them  during  the  term  and  accepts  a  renewal  of  the  lease  from  a  new  land- 
lord.   Kerr  v.  KvngtJniry  (Mich ),  802. 

FORGERY. 
Action  for  money  had  and  raoaiTad  by.]    See  Action,  682. 
Piaqualififtatfcm  of  wttnaaa  by  oonviotfon  o^  in  another  Statabl    See  Wit* 


FORMER  JUDGMENT. 
See  JuDOMBNT,  590,  656. 

FRAUD. 

L  OoaatruotiTe  —  phyaidan  and  patient.]  A  waa  aevent j '  years  old,  mf 
wealthy,  infirm  and  confined  to  the  house,  but  of  sound  mind  and  Judg. 
ment  F.  was  his  physician  and  confidential  friend.  A  executed  a  con« 
tract  with  F.,  by  which,  in  consideration  of  one  dollar  and  F.'s  servioee  ia 
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FRAUD  —  CtmHfiued. 

secarin^i^  certain  stock  for  A.,  A.  agreed  to  transfer  a  certain  Interest  la 
the  stock  toF.  F.  received  thereby  about  $50,000.  A.  having  died,  his 
execators  brought  suit  to  set  aside  the  transaction.  Held^  that  F.  was  at 
liberty  to  show  that  the  transaction  was  a  gift ;  that  a  physician  is  not 
prohibited  from  receiving  a  gift  from  his  patient  by  resson  of  the  mere  re- 
latlon ;  and  that  the  burden  of  proof  of  fairness  is  not  on  the  defendant. 
AudenreitPs  Appeal  (Penn.),  781. 

2.  —  deed  b«tw*a&  afllanced  parties — tenancy  by  curtesy.]  A  ieed 
from  a  woman  to  her  affianced  husband,  especially  when  she  ts  preg- 
nant by  him,  is  presumptively  void  ;  but  when  such  a  deed  is  set  aside 
after  marriage,  the  husband's  right  to  tenancy  by  curtesy  reattaches. 
OUmore  v.  Bureh  (Or.),  710. 

8.  Representatloii  as  to  market  price — when  it  does  not  avoid  cootraot.]  A 
false  and  fraudulent  representation  of  the  market  price  of  wool,  made  by 
the  vendor  to  induce  a  sale  and  relied  on  by  the  vendee,  will  not  avoid  the 
contract,  where  the  vendor  had  no  special  fisdlities  of  ascertaining  the 
market  price  and  there  were  no  special  circumstances  making  it  his  duty 
to  communicate  his  knowledge.    Orafemtein  v.  Epitdn  (Kans.),  171. 

BftputationofinaohroDoy,  as«Tidaaoao£]    ^SSm  Btididicb,  496. 

GARNISHMENT. 

I  FoflbHo  school  ts^ohsii'  wagM.]  A  school  district  cannot  be  ganiitfied  fot 
teachers'  wages,  the  statute  prohibiting  the  gamiahment  of  rnvnlelpal 
corporations.    Bdkod  DUMct  v.  Gage  (Mich.),  4dt. 

g. hoUdajri-]    Teachers'  wages  are  not  subject  to  dedutlons  for  reooif. 

nlaed  holidays.  Id, 

GUARDIAN. 
llMamentary,  right  oi,  to  Onstody  of  chUd.]    8e4  MABBiAes,  871. 

GUARANTT. 

Of  ooUoGtioa — whoa  onfarooabla.]  A  guaranty  of  coUeetion  oaaaot  bo 
enforced  nntil  legal  proceedings  to  collect  have  been  instituted  and  proved 
ineffectual,  although  the  principal  may  have  been  Snaolvent.  Bommam  t. 
Akdeg  (Mich.),  447. 

mGHWAY. 

liablltty  of 'lot-ownsr  lor  defscthre  condition  of  sidewalk  —  coostmotiott  ol 
statnte.]  A  dty  charter  required  lot-owners  to  keep  the  sidewalk  *'  in  a 
good  and  safe  condition  for  use,**  and  made  them  liable  for  injuries  to  any 
person  by  ^  reason  of  a  defective  sidewalk.*'  The  sidewalk  in  front  ol 
defendants'  premises  had  become  smooth  and  -slippery  by  long  use,  and 
some  third  person,  with  their  knowledge,  had  painted  It,  thus  IncreaaiBg 
its  slipperiness.  The  plaintiff  slipped  and  fell  on  it,  sustaining  injury. 
JIM,  that  defendants  were  liable.  Morton  ▼.  Smith  (Wis.),  811. 
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HOMESTEAD. 
See  EzsiiFTiON,  188, 109. 

HOMICIDE. 
See  CRDCiif  Aii  Law,  880. 

HUSBAND  AND  WIFE. 
Bee  Mabriage  ;  Usury,  140i» 

ICE. 
See  Cabrdeb,  21. 

INDICTMENT. 
See  Criminal  Law,  80. 

INDORSEMENT. 
iiltirano«b]  See  Nbootiable  Inbtbuments,  99. 

See  NbGOTIABLB  iKSTBUMBNTfll 

INFANCY. 

—  wh«i  mortgage  binding.]  An  infant  gave  his  note  with  a  anretja 
lor  the  parckase-mooej  of  chattels.  The  vendor  recovered  judgment 
thereon,  which  the  saretj  paid.  Tlie  infant  gave  him  hie  note  therefor, 
secured  by  mortgage  on  the  same  chattels.  That  mortgage  was  held 
valid  as  against  a  purchaser  of  the  chattels  from  the  infant,  with  knowl« 
edge  of  the  mortgage.    Knagga  v.  Oreen  (Wis.),  838. 

INJUNCTION. 

Aoqqiosoence  -—  estoppeL]  An  inj  unction  against  the  diversion  and  damming 
of  water  will  not  be  granted  where  the  complainant  has  delayed  proceed- 
ing for  two  years  after  acquiring  knowledge  of  the  injury,  and  the  dam 
meanwhile  has  been  twice  rebuilt,  and  the  injunction  would  work  great 
damage  to  the  defendant.     Thomas  v.  Woodman  (Elans.),  166. 

See  Nuisance,  326. 

INSANITY. 

Aotka  against  kmatio.]  A  lunatic  may  be  sued  at  law  and  Judgment  may 
proceed  against  him  upon  a  debt  contracted  while  he  was  of  sound  mind, 
and  equity  will  not  interfere.    Stigen  v.  Breni  (Md.),  817. 

INSURANCE. 

FiBB. 

1«  AoUon  to  reform  polioy  —  Umitatioa  for  bringing.]  In  an  action  to  reforob 
a  poli^  of  insurance,  after  loss,  held,  (1)  an  agreement  to  renew  a  policy 
of  Insoranoe  is  presumed  to  imply  that  no  change  is  to  be  made  in  its 
Isnns.    (2)  8neb  action  is  not  *'  for  the  recovery  of  any  claim  by  virtue  of 
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HdB  poliGy,"  within  the  meaning  of  a  provision  that  "  no  action  for  tbe 
leooveij  of  any  claim  by  virtae  of  this  poli^  shall  be  sastainable " 
imless  commenced  within  twelye  months  after  the  loss.  (8)  llie  limitation 
commences  when  the  amount  of  the  loss  is  dae  and  payable,  and  not 
when  the  loss  occurred.  Haff  y.  Star  Fire  Lisuranee  Companff  (N.  Y.), 
607. 

SL  Timitatinn  of  tfane  to  biing  suit  for  loss.J  Where  a  policy  of  fire  insur- 
ance provides  that  no  action  sliall  be  sustainable  thereon  until  an 
award  fixing  the  amount  of  the  claim,  nor  unless  commenced  within 
twelve  months  next  after  the  loss  shall  occur,  the  action  must  be  brought 
within  twelve  months  from  the  occurrence  of  the  fire,  and  the  time  does 
not  continue  until  twelve  months  after  the  award.  Johnaon  y ,  Hum* 
bckU  Inturance  Company  (111.),  47. 

8.  Oontiniring  warranty.]  On  an  application  for  fire  insurance  the  applicant 
was  asked  '*  Is  there  a  watchman  in  the  mill  during  the  night?  Is  the 
mill  ever  left  alone  t "  The  answer  was, "  no  regular  watchman,  but  one 
or  two  hands  sleep  in  the  mill."  Hddf  under  a  warranty  poli^,  a  con- 
tinuing warranty.    Humer  v.  Phanix  Insurance  Company  (Wis.),  890. 

4i  On  stock  of  goods  —  oondltioii  against  keepJng  explosive  fluidsi]  A  fire 
policy  insured  a  stock  of  "general  merchandise  of  all  kinds  usually 
kept  in  a  country  retail  store,"  "  except  as  hereinafter  provided.**  Imme- 
diately following  this  was  an  exemption  from  liability  for  loss  where 
"  turpentine  or  benxine "  were  deposited,  stored,  kept,  or  used,  without 
written  consent  on  the  policy.  The  insurance  clause  was  written;  the 
exempting  clause  was  printed.  The  insured  kept  for  sale  both  turpentine 
and  benzine  without  such  consent.  Held,  that  the  policy  was  void, 
although  those  articles  might  be  part  of  the  merchandise  usually  kept 
in  such  stores.  Laneaeter  Fire  Insurance  Company  v.  Lenheim  (Penn. 
Stote),  778. 

6.  Wearing  apparel  in  dwelling — destruotion  outside.]  A  policy  insured 
"  household  furniture,  useful  and  ornamental,  including  sewing  machine, 
provisions  and  family  wearing  apparel,  all  contained  in'*  a  certain 
dwelling-house.  The  insured  sustained  damage  to  his  personal  apparel, 
part  of  the  insured,  while  wearing  it  away  from  the  insured  premises. 
Held,  that  the  policy  covered  the  loss.  LongueviUe  v.  Western  Assurance 
Company  (Iowa),  146. 

LiFB. 

0.  Oondition  for  payment  of  premiums  —  waiver.]  A  policy  of  life  insur- 
ance, assigned  to  plaintiff,  provided  that  the  defendant  should  be  notified 
forthwith  of  the  death  of  the  insured,  and  that  the  owner  should,  as  soon 
as  possible  thereafter,  deliver  to  the  defendant  a  particular  account  of 
the  cause,  time,  place  and  circumstances,  and  that  unless  such  proofs 
were  presented  within  twelve  months  from  the  time  the  death  occurred, 
tile  policy  ahoold  be  forfeited.    After  the  assignment  the  plalntiir  paid 
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the  premlumfl  \sj  his  checks.  Aboat  Jalj  1,  1872,  the  plaintiff,  being 
aboat  to  go  to  Eorope,  pud  in  advance  the  premiam  dne  Augast  10.  It 
was  then  agreed  between  him  and  the  general  agent  that  if  the  insored 
shonld  die  before  the  premium  became  dae  the  company's  agents  would 
know  of  it  beforo  the  plaintiff  coald,  and  that  the  premiam  should  be 
returned,  and  that  **  there  was  no  trouble  at  all  in  regard  to  that  whole 
thing."  The  plaintiff  returned  in  October,  1872.  The  insured  died  July 
27, 1878,  but  his  death  was  not  known  to  either  party  until  July,  1875. 
The  plaintiff  paid  the  premiums  for  1878  and  1874,  having  received 
notice  from  the  company  of  the  time  when  they  were  to  fall  due,  and 
receiving  renewal  receipts.  In  June  or  July,  1875,  plaintiff  learned  of 
the  death,  notified  the  company,  received  blanks  for  proofs  of  death,  and 
delivered  the  proofs  to  them  July  9.  The  proof  stated  the  death  in  July, 
1878.  The  company  retained  the  proofs  until  October  next  without  objec* 
tion,  and  then  took  the  ground  that  the  policy  was  forfeited  by  the  omission 
to  serve  the  proofs  within  twelve  months  of  the  death.  The  policy  was 
payable  In  three  months  after  proof  of  death.  The  company  retained 
the  premiums  paid  after  the  death,  and  never  offered  to  return  them 
until  after  the  action.  HM^  that  the  forfeiture  was  widved.  Prentice  v. 
Kniekerboeker  Life  Ineuranee  Company  (N.  Y.),  651. 

7.  fiffsct  of  dlvoiroe  on  ownership  of  polioy  issoed  to  wile  on  husband*! 
Ufe.]  A  husband  procured  the  issue  and  delivery  to  his  wife  of  a  lawful 
policy  on  his  life  payable  to  her  for  her  sole  use,  or  in  case  of  her  death 
before  his,  to  their  children.  Seven  years  later  she  procured  a  divorce 
from  him.  She  always  had  the  custody  of  the  policy,  but  the  husband 
paid  all  the  premiums,  except  the  last  one  before  the  divorce,  which  she 
paid.  Afterward,  without  his  knowledge,  she  surrendered  the  policy,  and 
took  a  like  paid-up  policy.  The  husband  died  after  her,  and  there  were 
never  any  children.  Held,  that  her  representatives  were  entitled  to  the 
insurance.  Phesnix  Mutual  Life  Ineuranee  Oampanif  v.  Dufhham  (Conn.),  14 

INTENT. 
See  CRurnrAL  Law,  874. 

JUDGMENT. 

1.  Former^- when  a  bar.]  An  action  by  the  owner  of  goods  against  a  ear» 
rier,  for  damages  for  failure  to  transport  such  goods,  is  barred  by  a  pre- 
vious Judgment  in  favor  of  the  carrier  against  the  owner  for  the  freight 
of  such  goods.     Dunham  v.  Bower  (N.  Y.),  570. 

2,  ..— ^  to  action  to  reform  insurance  polioy.]  The  defendant,  a  New 
York  corporation.  Insured  the  plaintiff  at  Baltimore,  Maryland,  against 
fire,  on  '*  his  stock  of  fancy  goods,  toys,  and  other  articles  in  his  line 
of  business,  contained  in  his  store  occupied  by  him  as  a  general 
Jobber  and  Importer."  The  policy  contained  a  condition  against  storing 
or  keeping  hazardous,  extra  hasardous,  or  specially  hazardous  articles  in 
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the  Beoond  cUbb  of  hazards  annexed  to  the  policy,  and  that  daring  ihm 
time  of  such  storing  or  keeping  the  policy  should  be  of  no  effect.  "  Fiie. 
crackers  in  packages  "  were  classed  as  hazardous  No.  2  in  the  seccxnd  daaa. 
and  fire- works  were  classed  as  specially  hazardous.  There  was  a  written 
permission  **  to  keep  fire-crackers  on  sale,"  but  no  express  permisBion  to 
keep  fire-works.  The  plaintiff  kept  fire-works  and  the  fire  originated 
from  them.  The  plaintiff  sued  to  recover  for  the  loss  in  a  Baltimore 
court,  the  cause  was  removed  to  the  United  States  court,  and  on  the  trial 
the  court  held  that  the  policy  prohibited  keeping  fire-works,  and  rejected 
proof  to  show  that  they  constituted  an  article  in  the  line  of  businefls 
of  a  "  Qemian  jobber  and  importer,"  and  gave  judgment  for  defendant. 
This  was  affirmed  by  the  United  States  Supreme  Court.  Before  that 
action  the  plaintiff  had  sued  the  Lafayette  Fire  Insurance  Company  ia 
the  New  Tork  Supreme  Coart  on  a  similar  policy  on  the  same  stock 
and  had  recovered,  and  on  appeal  the  evidence  rejected  in  the  United 
States  court  was  held  competent,  and  the  appellate  courts  refused  to  be 
bound  by  the  rule  laid  down  in  the  United  States  Supreme  Court. 
Plaintiff  then  brought  this  action  to  reform  the  policy  by  inserting  per. 
mission  to  keep  fire- works,  on  the  ground  that  it  was  omitted  by  mistake. 
and  to  recover  on  the  policy  so  reformed.  BM,  that  the  judgment  of 
the  United  States  Supreme  Court  is  a  bar  to  this  action.  Stdtibaek  ▼• 
BeUrf  Fire  Inturance  Company  (N.  T.),  655. 

JUDGK 

1.  Disqualification — kinship  to  stockholder  in  oorporato  party.]  Under  a 
statute  prohibit ing  a  judge  from  sitting  in  a  cause  where  he  is  related  by 
consanguinity  or  affinity  to  either  of  the  parties,  a  judge  is  not  diagualU 
fied  from  sitting  in  a  proceeding  to  which  a  corporation  is  a  party,  by  his 
kinship  to  a  stockholder  of  the  corporation .  Matter  of  DodQB  and  iSbeeift* 
m>n  Manufacturing  Company  (N.  Y.),  679. 

ft,  Intorest — probate  Judge  named  as  legatee,  to  proire  wilL]  A  probate  judge 
named  as  legatee  may  lawfully  make  the  orders  of  hearing  and  notice  for 
proof  of  the  will,  the  statute  incapacitating  him  only  from  acting  in  tbs  d*> 
cision  of  the  question.    MeFarlana  v.  Clark  (Mich.),  846. 

JURISDICTION. 
See  JuDOB,  846. 

JURY. 
Consent  to  less  than  12.]    Bee  Crdcinal  Law.  148. 
XMspenslQg  with,  in  criminal  oase.]    See  Constitutiokal  Law,  37. 
Furnished  with  intoxicating  drink.]    See  Criminal  Law,  006. 
Power  as  to  law  in  criminal  case.]    See  CoNsnTunOKAL  Law,  787. 

See  Cbiminal  Law.  215. 
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JUSTIFICATIOK. 
OrbQudcicU.]    5m  GBDcmAL  Law,  880. 

LACHE& 
See  Patmbht,  109  ;  Suevft,  OQl 

LANDLORD  AND  TENANT. 

OorrHUUBt  to  rtlniild  —  diaoharge  o£]    A  leasee  of  wooden  boilding,  ooyouRnU 
ing  to  rebuild  in  case  of  fire,  la  released  by  the  enactment  of  a  valid  ordl 
nance  prohibiting  the  erection  of   wooden  baildinga.    (hrdee  ▼•  Mitteir 
(Bfich.),  480. 

See  FiZTURBS.  803. 

LARCENY. 
8ee  Crdcinal  Law,  455, 536, 680. 

LICENSE. 
Sflnnio^aL]    See  Oohstitxttional  Law,  403. 

LIEN. 
See  Baiuoent,  800. 

LIMITATION. 
Of  ault  oalnnimno*  policy.]    See  Ikburakoh,  47,  007. 

LOST  PROPERTY. 
See  Criminal  Law,  536. 

LUNATIC. 
See  Infancy,  817. 

MANDAMUS. 

To  oanvaaaing  board  ^  election  clearly  fraudulent]  A  mandamua  will  not 
issue  to  compel  a  canyassing  board  to  canvass  election  returns  and  declare 
the  result,  where  the  returns  to  the  board  show  that  there  were  3,947  votes 
cast,  and  there  were  in  fact  only  800  legal  yoters  in  the  county.  SUU€ 
ex  Td.  MUeheU  y.  Stevene  (Eans.),  175. 

See  RjELiGious  Socibtt,  317. 

MARRIAGE. 

1.  Ck>inreyanoe  by  husband  to  wife.]  A  yolnntary  deed  from  huabandto 
wifeiayalid  as  against  the  hasband's  adult  heir,  not  dependent  on  him^or 
support.    Border  y.  Border  (Kaus.)t  167. 

&  Dtvoroe  —  annulling  decree,  efiect  o£]  The  annulling  of  a  decree  of  di« 
yoroe  replaces  the  parties  in  the  state  in  which  they  were  before  the 
divorce,  without  regard  to  a  sabsequent  marriage  and  the  oirth  of  children; 

Vol.  XXXIII  — 109 


g66  INDEX. 

MARRIAGE  —  CanHntied. 

•a  agreement  between  the  parties  to  the  contrary  la  of  no  effect;  and  where 
the  divorce  was  granted  by  the  court  of  another  State,  it  will  be  pre- 
sumed that  the  annnlling  of  the  decree  by  the  same  conrt  is  regular  and 
Talid.     CovMtock  v .  Adafn$  (Eans.),  191. 

8. alimony —  hnaband  not  liable  beyond.]    Where  alimony  in  a  wife's 

suit  for  diToroe  has  been  fixed  by  the  court  and  duly  paid  by  the 
husband,  the  husband  is  not  liable  for  subsequently  furnished  neces- 
saries.   CritUndsn  v.  Bchermerham  (Mich.),  440. 

4, oQstody  o£    child — testamentary    gnardian  —  aooess.]    A   decree 

of  divorce  gave  the  custody  of  the  infant  child  of  the  parties  to  the 
father,  subject  to  the  mother's  right  of  access  in  a  specified  manner.  JIeld, 
that  the  father  might  appoint  a  testamentary  guardian,  but  this  could  not 
cut  off  the  mother's  right  of  access,  to  be  regulated  by  the  court.  HiU  v. 
Em  (Md.),  271. 

6  <—  EabUity  of  frther  tor  support  of  chUd  awarded  to  mother.]  Where 
a  decree  of  divorce  awards  the  custody  of  a  minor  child  to  the  mother^ 
the  father  is  not  further  bound  for  the  support  and  maintenance  of  the 
child.    Mutband v.  HtUband (Ind),  107. 

0.  Bffanied  woman's  liability  on  Jndiji'ssnient  foroogporation  debt]  A  mar- 
ried woman  is  not  liable  on  her  indorsement  of  a  note  transferred  by  her 
to  secure  the  debt  of  a  corporation  in  which  she  is  a  stockholder.  BttneH 
T.  Peoples 8ewing$  Bank  (Mich.),  444. 

Building  on  wife's  land  at  husband'k  request]    8&e  MacHAincs'  Li^N,  M. 

Harried  woman's  liability  for  money  had  and  reoshred  by  loagnyj 
See  AcnoN,fi8^ 

HARBmO  WOMAN. 
/SmMabbiagb. 

MASTER  AND  SERVANT. 

1«  XTegligenoe  —  duty  of  master  in  respect  to  manhinsry.]  A  xaQway 
engineer  was  killed  by  the  explosion  of  a  locomotive  boiler.  The  boQer 
was  made  of  the  best  material,  and  by  first-dass  manufacturers;  it  had  not 
been  uaed  long  enough  to  create  a  reasonable  suspicion  of  its  unsafe  con- 
dition ;  the  defect  could  not  have  been  discovered  by  any  of  the  usual  testa, 
and  its  appearance  did  not  indicate  its  unsafe  condition.  HM,  that  the 
company  was  not  answerable,  being  bound  only  to  provide  machinery 
of  good  material,  constructed  In  a  workmanlike  manner.  IndiatuBpeUe, 
BioomingUm  A  Western  Bailway  Co.  v.  T^T  (IlL),  57. 

g.  —.-duty  as  to  appUanoes — rails  of  railway — oonftribotoiy  iie|^ 
genoe^]  A  brakeman  in  the  service  of  a  railway  company  was  in- 
jured by  catching  his  foot  in  the  guard  of  a  switch.  The  guard  was  of 
T  rail,  the  kind  in  general  use,  and  it  appeared  that  U  rail  would  have  been 
safer,  although  not  in  general  use.    The  brakeman  knew  the  character  of 
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the  nil,  and  oootinaed  in  the  service  without  objection.  Bd^,  that  thi» 
railway  company  was  not  responsible  in  damages.  Smith  ▼.  81.  LauU^ 
Kcawu  OUy  and  Northern  RaUioay  Company  (Mo.),  484 

&  ^—  telegraph  pole  near  railway  —  oonteibatoxy  negligenoe.]  A  brake* 
man  in  defendant's  employ,  descending  the  ladder  of  a  moving  freight 
car,  to  throw  a  switch,  was  struck  by  a  telegraph  pole  standing  only 
eighteen  inches  from  the  car  and  killed.  The  pole  had  been  suffered 
to  remain  in  that  position  three  years,  hot  there  was  no  evidence  that 
defendant  put  it  there  or  knew  of  its  existence.  There  was  no  evidence 
that  the  brakeman  knew  of  it.  Hdd^  that  an  action  of  damages  for  the  kill* 
ing  was  maintainable.  Chicago  and  Iowa  Railroad  Company  v.  E%U9^ 
(UL),  54. 

4, Iqjmy  to  contraotoHs  employee.]  Where  a  mining  company  con- 
tracts for  the  removal  of  ore,  but  assumes  the  duty  of  making  arrange* 
ments  to  protect  the  workmen,  it  is  liable  to  the  contractor's  employee* 
for  injury  in  consequence  of  neglect  of  that  duty.  Lake  Superior  Iron  C^ 
v.  Briekaon  (Mich.),  423. 

MEASURE  OF  DAMAGES. 
See  Damages. 

MECHANICS'  UBN. 
1.  Building  on  wUSs^a  land  at  hnsband'k  reqnest]  Where  a  building  l» 
erected  on  a  wife's  land  at  the  sole  request  of  her  husband,  a  mecbanicur 
Uen  will  not  attach  to  the  wife's  estate  in  the  land,  althongh  she  knew  of 
and  did  not  object  to  the  erection  while  it  was  in  prognM.  Flannery  ¥• 
Bohrmaiyer  (Conn.),  86. 

&  On  pobMo  sohool-hoaae.]  A  mechanics'  Ilea  will  not  attach  to  a  publio- 
school-hoose.     Chamoek  v.  Ditiriet  Toumthip  of  Cdfam  (Iowa),  116. 

8,  WrItiBg  not  neoessairy.]  A  contract,  to  afford  a  foundation  for  a  mechanics^ 
lien,  need  not  be  in  writing,  the  statute  not  requiring  it.  NeUaon  v.  Iowa 
Baetern  BaUroad  Co.  (Iowa),  124. 

4i  Railroad  rolling  stook.]  A  mechanics'  lien  does  not  attach  to  railroad  rolU 
ing  stock.  Id. 

6.  Mateorials  not  nsed.]  A  mechanics'  lien  attaches  for  materials  furnished 
according  to  contract  whether  they  are  nsed  or  not.  Id. 

6.  Waivod  by  taking  mortgagOb]  A  mechanics'  lien  on  real  property  Is 
waived  by  the  lienor's  acceptance  of  a  mortgage  on  such  property  for  tlM 
amount  due  on  such  lien.    TrvUinger  v.  Kofoed  (Or.),  708. 

MISTAKK 

Zitw  and  £aot — relief  in  eqnity.]  An  administrator  sold  lands  of  his  intes^ 
tate  to  B,  both  supposing  the  fee  was  conveyed,  whereas  only  an  equity 
of  redemption  passed.  Held,  that  equity  would  relieve  the  purchaser. 
Griffith  v.  Townley  (Mo.),  476. 
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MORTGAGE. 

Otottnl  —  wliMi  void  u  to  oredifoni.]  A  mortgage  of  ehAttels  is  void  as  to 
eroditora  when  it  appears  npon  the  face  of  it,  or  bj  extrinaie  eridenoe, 
that  the  mortgagee  gave  the  mortgagor  onlimited  power  to  dispose  of  tha 
mortgaged  property  for  his  own  use.    Ortor^  v.  Ortan  (Or.),  717. 

MUNICIPAL  (CORPORATION. 

X  Defeothre  bridge — duty  o£  another  to  repair.]  In  consideration  of  a  per 
mission  to  cat  a  public  highway  with  their  canal,  the  duty  of  bridgin|^ 
the  canal  and  keeping  the  bridge  in  repair  was  by  law  devolved  upon  the 
canal  company.  The  dnty  of  keeping  pablic  bridges  in  repair  was  by  law 
primarily  devolved  on  the  county  commissioners.  The  plaintiff  was 
injared  by  a  defect  in  the  bridge.  Hdd,  that  the  county  oommissionera 
were  liable  to  him  therefor.  E^r  v.  County  Commisnojuri  ofAUsffanf 
County  (Md.),  249. 

S»  SHeotment  against,  for  street]  Ejectment  lies  against  a  municipal  corpora- 
tion for  land  wrongfully  taken  for  a  street.  ArfMirong  v.  CUy  of  8t.  LouU 
(Mo.),  499. 

8. to  remote  obstructions  from  street]  A  county  cannot  maintain  eject- 
ment to  remove  obstructions  from  land  dedicated  as  a  street,  but  held 
adversely.    Bay  County  v.  Bradley  (Mich.),  867. 

4.  Uability  for  delay  in  exeoating  ordinance  for  condemnation  of  land.] 
Where  a  municipal  corporation  has  resolved  to  condemn  land  for  public 
use,  and  culpably  or  unreasonably  delays  the  prosecution  of  the  work,  or 
abandons  it,  to  the  damage  of  the  land-owner,  he  is  entitled  to  indemnity, 
whether  the  delay  occurred  before  or  after  the  completion  of  the  asaesa- 
ment  of  damages  and  benefits;  but  if  he  acquiesce  in  the  delay,  and  fails 
to  require  the  city  to  go  on  with  the  work  or  repeal  the  ordinance,  he  is 
remediless.    Black  v.  Mayor,  etc,  of  Baltimore  (Md.),  820. 

i.  ^— for  ix^ury  by  surface  water.]  If  a  municipal  corporation,  in  im- 
proving its  streets,  accumulates  surface  water  and  turns  it  In  new  and  de* 
structive  currents  upon  the  lands  of  adjoining  owners,  it  is  liable  in 
damages.     O'Brien  v  City  of  St.  Paul  (Minn.),  470. 

C 1  A  municipal  corporation,  intrusted  with  the  care  of  streets,  in  die- 
charging  that  duty,  and  without  negligence,  increased  the  natural  flow  of 
surface  water  discharging  into  a  certain  mill-race,  whereby  the  mill-own- 
ex8  sustained  injury.  Held,  that  no  sction  was  maintainable  therefor. 
Mayor,  etc,,  of  Cumberland  v.  WOUson  (Md.),  804. 

%  ^-—  for  tort  of  its  officer.]  A  city  Is  not  liable  in  an  action  of  damages 
where  its  treasurer,  upon  a  tax  warrant,  sold  the  plaintiff's  goods  by 
misUke  for  those  of  another.     Wallace  v.  CUy  of  Menoiha  (Wis.),  804. 

%, lor  wrongful  act  of  police.]    A  city  is  not  liable  for  the  wrongful  act 

ei  its  police  in  the  enforcement  of  police  regulations,  and  cannot  be- 
come liable  by  ratification.    Caltoell  v.  CUy  of  Boone  (Iowa),  154. 

9.  Negligenoe  —  duty  as  to  nuisance  —  dangerous  boilding.]    A  ruinous  wall 
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cm  private  property  in  a  city,  dangeroiulj  near  a  public  street,  fell  aa4 
killed  a  child  in  a  bailding  one  foot  outside  the  limits  of  the  street.  TIm 
dty  authorities  knew  of  the  condition  of  the  wall,  were  authorised  by  th* 
charter  to  declare  and  abate  nuisances,  and  there  was  a  city  ordi&aaoe 
declaring  dangerous  buildings  and  structures  nuisances.  Meld,  that  the 
city  was  liable  in  damages  for  the  death.  KHejf  ▼.  OUff  of  KammM 
(Mo.),  491 . 

iO.  Mot  Uable  for  damages  by  oyolone.]    A  municipal  corporation  is  not  liable 
for  injuries  caused  by  the  fall  of  a  public  market  building,  cauaed  by  ». 
cyclone.    FU>ri  v.  Ctty  of  St,  Louis  (Mo.).  504. 

il.  MuJaanoe — stationary  steam  engine  in  olty — power  of  aothoritlMi  %r^ 

rsflnore.]     A  stationary  steam  engine  in  a  city  is  not  in  itself  a  nuisance; 
i^d  an  ordinance  prohibiting  any  person  from  putting  one  up  without  th*  '^ 
consent  of  the  mayor  and  common  council,  and  allowing  the  rey ocation  of  *  ■ 
such  permits  and  compelling  the  removal  of  such  engines,  on  six  monthif  •' 
notice,  under  a  prescribed  penalty,  is  unreasonable  and  void,  although  ths  ~ 
charter  authorizes  ordinances  for  the  prevention  and  extinguishment  of 
fire,  for  the  security  of  persons  and  property,  and  for  the  promotion  of  the 
interests  and  good  government  of  the  city.    Mayor^  etc,,  of  BaiHmore  v. 
Badeeke  (Md.),  289. 

See  CouTRACT,  384;  Nbgugsitcb,  574. 

NATIONAL  BANK. 

1.  Bvldenoe  of  eKisteooe — oertifioate  of  oomptroller  of  ovBMioy.J    In  aa 

aeiion  by  a  National  bank  on  a  note,  where  the  existence  of  the  corpora-  • 
tion  is  denied,  the  certificate  of  the  comptroller  of  the  currency,  under 
section  22  of  the  National  Banking  Act,  that  the  association  had  complied 
with  the  law  and  was  authorized  to  do  banking  business,  is  competent 
evidence,  and  in  connection  with  proof  that  the  association  had  done  bank 
ing  business  for  several  years,  and  the  fact  that  the  note  was  in  terms 
payable  at  the  bank,  makes  a  prima  facie  case.  Mix  v.  National  Bank  of 
Bloomington  (111.),  44. 

2,  Insolvent  —  set-off  as  against  receiver.]    The  receiver  of  an  insolvent 

National  bank  sued  A  and  B  on  their  joint  note  given  to  the  bank.  They 
claimed  to  set  off  notes  given  by  the  bank,  and  0  and  D  who  were  alsa 
insolvent,  as  joint  makers,  to  D  alone,  and  maturing  after  the  receiver's 
appointment,  and  growing  out  of  a  distinct  transaction  from  the^  note  in 
suit.     Ileld,  not  a  proper  set-off.     Baleh  v.  Wilton  (Minn.),  467. 

3*  liability  for  special  deposits.]  A  National  bank,  receiving  a  special  depofiit 
for  safe-keeping  without  reward,  is  liable  only  for  gross  negligence ;  the 
burden  of  proof  is  on  the  plaintiff ;  and  gross  negligence  is  not  the  omia. 
sion  of  that  care  which  every  attentive  and  diligent  person  takes  of  his 
own  goods,  but  the  omission  of  that  care  which  the  most  inattentive 
takes.    Fint  National  Bank  of  AUentown  v.  Bex  (Penn.  St).  767. 


870  INDEX, 

NATIONAL  BANK '-CanHMud. 

4h .]  It  teems,  when  the  president  of  a  bank,  for  his  own  private  purpoBoa. 

hypothecates  bonds  especiallj  deposited  with  the  bank  for  gratuitous  safe- 
keeping, and  thej  are  thereby  lost,  the  bank  is  not  liable,  unless  the 
bank  officers  knew,  and  assented,  or  used  no  effort  to  recover  them.  Id. 

fk  Power  to  act  as  broker  in  purchase  of  securities.]  A  National  bank  hae 
no  inherent  power  to  act  as  an  agent  in  the  purchase  of  bonds  or  stocks 
for  third  persons,  and  its  president  cannot  bind  it  by  an  agreement  bo 
to  act,  without  special  authority.  First  NaHonal  Batik  of  AUentawn  ▼. 
Moeh  (Penn.  St.),  769. 

NAVIGATION  LAWS. 
See  Ships  akd  Shifpino,  721. 

NEOLIOENGE. 

1.  Oonlraotor — mtnons  bnflding  under  repair.]  The  owner  of  a  house  which 
had  been  burned  suffered  the  walls  to  stand  in  an  unsafe  and  tottering 
condition  for  three  weeks,  meantime  removing  the  rubbish.  He  then  con- 
tracted for  the  rebuilding  of  the  house.  About  seven  or  eight  weeks 
after  the  fire,  and  while  the  premises  were  in  the  charge  and  possession 
of  the  contractor,  one  of  the  walls  fell  on  the  buildings  of  an  adjoining 
owner.  Held,  that  the  owner  of  the  ruinous  premises  was  liable  for  the 
damage.     Seeeengut  v.  Paeey  (Ind.),  08. 

fl.  Oonteibatory — concuzring  causes.]  The  plaintiff  was  driving  a  blind 
horse  and  a  wagon  on  one  of  defendant's  streets;  the  horse  becoming 
frightened,  ran  away,  and  was  turned  by  a  heap  of  ashes,  negligently 
suffered  in  the  street,  into  the  gutter,  where  the  wagon  struck  against  the 
nozzle  of  a  city  hydrant  projecting  four  inches  over  the  gutter,  and  was 
overturned,  and  the  plaintiff  was  injured.  IIeld,{l)  that  the  running 
away  of  the  horse  would  not  prevent  a  recovery  ;  (2)  that  in  the  absence 
of  evidence  that  the  hydrant  was  improperly  placed,  negligence  could 
not  be  presumed  from  its  position  and  construction ;  (8)  that  in  the  abaenca 
of  a  finding  that  the  accident  was  caused  by  the  heap  of  ashes  no  recovery 
could  be  based  on  the  negligence  in  suffering  It  to  accumulate  in  the 
street.     Bing  v.  City  of  Co?ioes  (N.  Y.),  574. 

6to  Ckmnty  bridge  —  notice  of  defect.]  In  an  action  against  a  county  for  dam- 
ages resulting  from  a  defective  bridge,  actual  or  implied  notice  to  the 
county  of  the  defective  condition  of  the  bridge  must  be  shown.  Seilner 
V.  [Tnion  County  (Dr.),  703. 

4L  Ordinance — evidence.]  A  municipal  ordinance  required  owners  of  wharves 
to  maintain  cap-logs.  Owing  to  the  absence  of  a  cap-log  on  the  defendant's 
wharf  the  plaic  tiff,  acquainted  with  the  premises,  sustained  injury  Evi- 
dence was  offered  by  the  defendant  to  show  that  cap-logs  would  have 
Interfered  with  the  loading  of  vessels  in  the  course  of  their  business 
This  was  rejected.    Meld  error.    Also  held,  that  no  liability  was  raised  hf 


INDEX.  g7J 

NEGLIGENCE  --  Continued. 

the  mere  non^oomplianoe  with  the  ordinance.    Philadelphia  and  Beading 
BaUroad  Co.  v.  Endn  (Penn.),  736. 

^  Railroad — treapasBar.]  A  hoj,  four  or  five  jears  old,  unaccomiMinied, 
dimbed  upon  a  railroad  car,  standing  alone  on  a  awitch-track  on  a  alightl/ 
descending  grade,  with  brakes  fastened,  unfastened  the  brakes,  and  thua 
started  the  car,  and  then  Jamping  or  falling  off,  was  run  over  by  the  car 
and  killed;  Iield  that  there  was  no  liability  on  the  part  of  the  railwaj 
company.     Central  Branch,  etc.,  BaUroad  Co.  r.  Henigh  (Kans.),  167. 

5.  Ramoval  of  mow  by  street  railway  company.]  A  street  railway  company 
having  a  franchise  to  operate  its  road  on  a  city  street,  has  a  right  to 
remove  the  snow  from  its  track  and  place  it  upon  another  part  of  the 
street,  and  if  it  exercises  ordinary  care  and  prudence  in  doing  these  acts  it 
will  not  be  held  liable  for  injury  done  to  adjoining  property  by  reason  of 
such  snow  obstructing  the  flow  of  water  in  the  street.  Short  v.  BaUimore 
CUy  Pauenger  Bailway  Co.  (Md.),  296. 

7.  Want  ol  privity  of  coatraot.]  A  company,  organized  to  supply  the 
inhabitants  of  a  city  with  water,  contracted  with  the  municipal  authorities 
to  supply  their  hydrants,  but  failing  to  do  so,  the  fire  department  were 
unable  to  extinguish  a  fire  in  the  city.  Bdd,  that  the  company  were 
not  liable  in  damages  to  the  owner  of  the  property  destroyed.  Niekereojk 
T.  Bridgeport  Hydravlio  Company  (Conn.),  1. 

Death  by,  on  high  seas.]    Bee  Actiok,  664. 

For  damage  by  cyclone.]    See  Muivicipal  Corpobation,  604. 

In  leaving  blank.]    See  Nbootiablb  Instkubcbnts,  129. 

See  Mabtjcr  AND  Servant,  54,  484 ;  Warbhousbman,  298. 

NEGOTIABLE  INSTRUMENTS. 
1.  Alteration  —  negUgenoe  in  leaving  blank.]  A  negotiable  note  for  ten 
dollars  was  executed  with  a  blank  preceding  the  amount.  Afterward  the 
words  "one  hundred  and"  were  fraudulently  inserted  before  the  word 
''ten."  There  was  nothing  in  the  note  to  excite  suspicion,  and  it  was 
subsequently  transferred  to  an  innocent  person.  HM^  that  he  could  not 
recoyer.     Knoxville  National  Bank  v.  Clarke  (Iowa),  129. 

2. restoration.]  A  note  was  executed  specifying  no  rate  of  inter- 
est. Afterward,  without  the  maker's  knowledge,  the  words  '*ten  per 
cent  interest  from  date  *'  were  inserted,  by  the  payer's  consent,  imme- 
diately after  the  word  '*at,*'  in  a  blank  left  for  the  insertion  of  the  place 
of  payment.  Subsequently  the  added  words  were  erased,  and  the  erasure 
was  visible.  Ileld^  that  an  innocent  purchaser  for  value  could  recover  on 
the  note.    Shepard  v.  Wlietetone  (Iowa),  143. 

t. addition  of  ^  annually "  to  Interest  olanse.]    The  addition  of  the 

word  "  annually  "  to  the  interest  clause  of  a  note  payable  in  less  than 
two  years,  is  not  a  material  alteration,  as  it  does  not  require  the  payment 
of  interest  at  the  end  of  the  year.     Leonard  v.  Phillips  (Mich.),  870. 
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4.  Attomejr*!  fee,  proviilon  for.]  A  provision  in  a  note  for  an  attorney** 
fee  in  case  of  proceedings  to  collect  is  void.   BuUock  ▼.  Taplor  (Mich. ),  866. 

i.  BUI  of  ezohange — order  —  oral  aooeptanoe  —  defense  of  no  fonda.]  An 
order  b/  A  on  B  to  pay  to  G  and  charge  to  A  is  a  hill  of  exchange ;  may 
be  accepted  orally ;  and  the  acceptor  cannot  defend  hj  reason  of  want  of 
funds  of  the  drawer  in  his  hands.    Jarvii  ▼.  Wilson  (Conn.),  18. 

0.  Bvldenoe  —  possession  of  unindorsed  note.]  Possession  of  an  unindorsed 
note,  payable  to  a  particular  person,  by  another  than  the  payee,  is  pre- 
sumptive evidence  of  ownership,  and  he  may  recover,  although  a  statute 
requires  every  action  to  he  prosecuted  in  the  name  of  the  real  party  in 
interest.    Jaduon  y.  Lof^e  (N.  C),  685. 

?• •]    An  apparent  principal  maker  of  a  promissory  note  may  show 

by  parol  that  the  holder  knew,  at  the  time  of  its  execution,  thai  he  was  a 
mere  surety.    Irtins  ▼.  Adams  (Wis.),  817. 

6.  Bursty.]  An  apparent  principal  maker  of  a  note,  known  by  the 
bolder  at  the  time  of  execution  to  be  a  mere  surety,  will  not  be  discharged 
by  successive  usurious  agreements,  between  the  payee  and  principal 
maker  of  a  note,  for  extension  of  the  time  of  payment,  followed  by  pay- 
ment  of  the  usurious  consideration  after  the  expiration  of  such  extended 
time,  there  being  no  suspension  of  the .  payee's  right  to  enforce  pay- 
ment. Id, 

0.  IndorBemsnt  before  nttersnoe.]  A,  for  accommodation,  indorsed  in  blank 
a  note  payable  to  the  order  of  B,  who  subsequently  indorsed  it  above  him, 
and  it  was  transferred  by  a  subsequent  holder  before  maturity  to  the 
plaintiff,  a  purchaser  in  good  faith,  and  without  notice.  JSield,  that  A, 
having  been  duly  notified  of  protest,  could  not  show,  as  against  the 
holder,  that  his  indorsement  was  not  regular.  ITuteher  v.  Stevens 
(Conn.),  89. 

10.  MegUgenoeofagent  in  presentation  —  damages.]  OntheSddof  March,  1866, 
the  National  Bank  of  Crawford  county,  Pennsylvania,  made  and  deliv- 
ered to  plaintiff  a  sight  draft  upon  Culver,  Penn  &  0>.,  of  New  York 
city.  The  plaintiff  indorsed  it  and  sent  it  by  mail  to  defendant,  its 
corresponding  bank  in  that  city,  for  collection  and  credit.  Defendant  re- 
ceived it  on  the  morning  of  March  26,  presented  it  on  the  same  day, 
received  the  drawee's  check  upon  the  Third  National  Bank  of  New 
fork,  and  delivered  up  the  draft.  The  check  was  not  presented  for  pay- 
ment until  the  next  day,  and  then  through  the  clearing-house.  The 
drawees  failed  on  the  latter  day,  and  the  bank  refused  to  pay  the  check. 
The  defendant  on  the  same  day  returned  it  and  received  back  the  draft, 
formally  demanded  payment  of  the  draft,  protested  it  for  non-payment, 
and  the  next  day  mailed  notice  thereof  to  plaintiff  and  the  drawer. 
The  drawee's  account  was  largely  overdrawn  on  the  26tb,  but  the  bank 
had  been  in  the  habit  of  allowing  such  overdrafts  for  a  month,  the 
drawees  making  their  account  good  on  the  next  day,  and  the  Imnk  paid 
all  their  checks  drawn  that  day,  and  some  drawn  later  than  the  one  in 
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qiieitlon,  and  ooniinaed  todo  so  down  to  the  faiiare  on  the  next  daj.  In 
an  action  of  damages  for  negligence  against  defendant,  a  lecorery  was 
allowed  for  the  amount  of  the  draft  with  interest.  HMt  (1)  that  de- 
fendant was  negligent  and  liable  for  the  consequent  damages ;  (2)  that 
the  facts  did  not  justify  the  finding  that  the  draft  would  not  have  been 
paid  if  duly  presented ;  (3)  but  that  the  measure  of  damages  was  the 
actual  loes»and  evidence  was  admissible  to  reduce  it  to  a  nominal  sum. 
Fim  National  Bank  of  MeadtiUe  y.  Fimrth  Ifational  Bank  of  the  City  of 
New  York  (N.  T.),  618. 

11.  Mote  transferred  for  pre-ezlsting  debt.]  One  who  takes  a  promissory  note 
before  maturity  in  good  faith  in  payment  of  or  as  security  for  an  ante- 
cedent debt,  holds  it  for  a  valuable  consideration  and  free  from  equities. 
Jft0  V.  National  Bank  of  Sloomington  (111.).  44. 

12.  Pa3rmeiit  of  promissory  note  —  when  no  disoharge^]  The  payee  of  a  note 
indorsed  and  delivered  it,  before  maturity,  to  a  bank,  as  collateral  security 
for  a  demand  of  the  plaintiff;  subsequently,  but  before  maturity,  the 
maker  paid  it  to  the  payee,  not  knowing  of  the  transfer,  and  t<y>k  a 
receipt ;  held,  that  the  note  was  not  thereby  discharged.  Beit  v.  GraU 
(Kans.),  185. 

Id.  Raised  oheok  —  oertifioatlon.]  B  presented  a  check  to  the  bank  on  which 
it  was  drawn,  after  banking  hours,  and  the  cashier  told  him  they  would 
pay  it  during  banking  hours.  Relying  on  this,  B  advanced  the  amount 
to  the  payee  and  took  the  check.  The  bank  paid  the  check  the  next  day. 
Subsequently  discovering  that  it  had  been  fraudulently  raised,  the  bank 
sued  B  to  recover  the  amount  so  paid.  Held,  that  they  were  entitled  to 
recover,  although  B  was  ignorant  of  the  forgery.  Parke  y,  Boeer  (lad,), 
102. 

14,  Surety  as  apparent  principal  —  liability  to  pay  when  time  extended.] 
One  who  executes  a  note,  apparently  as  principal  but  really  as  surety, 
cannot  avoid  liability  to  the  payee,  who  was  i.ij^norant  of  the  true  relation, 
by  reason  of  the  agreement  of  the  surety  with  the  principal  for  extension 
of  the  time  of  payment.  McCMceif  v.  IndianapoUe  Manufaeturere  and 
Carpenters*  Union  (Ind.),  76. 

16.  Waiter  of  protest.]  A  waiver  of  protest  by  the  indorsers  of  a  promissory 
note  includes  a  waiver  of  demand.    Harwy  v.  Neleon  (La.),  222. 

NOTES. 
Attorney  —  negligence  of ,  760. 

Bankmptoy— discharge— "  fiduciary  debt,"  285,  646. 

OonsUtational  law  —  sale  of  estrays,  416. 

—  vacancy,  777. 

Ckmtract  —  unconscionable  —  when  not  enforced,  182. 

to  **  satisfaction,"  853. 

«—  deduction  from  teachers'  wages  for  holidays,  428. 
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NOTES —  CarUinved. 

CMminal  law — indictment  for  unlawful  sale  of  liquor   -i 
tity,  88. 

false  pretenses — representation  of  power  to  arrest,  94. 

larceny  —  change  of  bill,  458. 

eyidenoe  —  compelling  prisoner  to  expose  his  person  for  identmrntinn,  64fll 

Damages — measure  of,  for  coal  mined  on  another's  land,  68»  83. 

Deed — tenancy  by  entirety,  269. 

Zhrldenoe — evidence  of  peconiaiy  standing  of  defendant  in  sland8r,877. 

— —  complaints  of  injured  party  to  surgeon,  838. 

Shnaiid — conslruotlve — physician  and  patient,  786. 

Iiuraranoe — wearing  apparel  in  dwelling — destruction  outside,  147« 

stock  of  goods,  781. 

— ^  continuing  warranty,  831. 

Municipal  corporation— change  of  flow  of  surface  water,  816L 

Nai^igenoe —  want  of  privity  of  contract,  5. 

—  removal  of  snow  by  railroad  company,  803. 

XTegotiable  instrument  —  transferred  for  antecedent  debt,  46. 

— —  surety  apparently  principal^-^  extension  of  time  of  paymenk.  Hi 

-^^  alteration — negligence  in  leaving  blanic,  187. 

Staftntoryconstructicm— "laborer,*'  850. 

—^  evidence — physician's  disclos ure,  185. 

Surety  —  discharge  by  laches  of  oblige,  68. 

evidence  — judgment  against  prindpal,  803. 

extension  of  time  of  payment  —  taking  prindpal's  note,  8S» 

^nrade-mark  —  name  of  publication,  835. 

Trespass  —  action  for  joint  liability,  536. 

Will — precatory  words,  298. 

construction  of  bequests,  420. 

Witness — conviction  of  felony  in  another  State,  689. 

NOTICE. 
See  Nbgliobncb,  708. 

NUISANOK 

1.  By  several,  liability  of  each.]  In  an  action  of  nuisance  against  sevend  acting 

independently  in  polluting  a  stream  by  the  disdiarge  of  sewerage  from  ihm 
premises  of  each,  each  is  liable  only  to  the  extent  of  the  separata  li^uiy 
committed  by  him.    Chipman  t.  Balmsr  (N.  T.),  566* 

2.  Injunction  —  steam  engine.]    An  inj  unction  will  issue  to  restrain  the  oper» 
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NUISANCE  —  CorUinued, 

tlon  of  steam  machinery  which  jars  and  shakes  the  complainant's  hoase 
00  as  to  render  it  unsafe  or  unfit  for  habitation.  J)ittfnan  v.  Bepp 
(Md.),  825. 

See  CrONBTiTUTiONAL  Law,  78 ;  Municipal  Corforations,  289,491. 

OFFICE  AND  OFFICER. 

L  Action  against  reoorder  for  impeifiBct  searoh  —  privity.]  L.  applied  to 
plaintiff  for  a  loan  of  inoney  to  be  secured  bj  real  estate  mortgage. 
Searches  of  title  were  ordered  from  the  defendant,  the  county  recorder, 
by  L.,  with  the  consent  of  the  plaintiff's  attorney.  At  the  request  of  L. 
the  defendant  omitted  stating  certain  mortgage  incumbrances  in  his 
searches,  on  L/s  promise  to  haye  them  satisfied.  The  plaintiff  loaned  the 
money  on  the  faith  of  the  searches,  and  the  prop<*rty  having  been  foreclosed 
and  sold  under  the  omitted  mortgages,  whereby  the  plaintiff  loet  its  money, 
Aeld^  that  defendant  was  liable  therefor,  and  that  A.'s  knowledge  of  the 
incumbrances  was  not  impuuble  to  the  plaintiff.  Peabody  Building  and 
Loan  AuociaHon  v.  Haueeman  (Penn.),  757. 

fli  Ck>ant7  treasmner's  liability  for  money  lost  by  foilnre  of  depositary.]  A 
county  treasurer  is  liable  for  the  public  money  lost  by  the  failure  of  a 
bank  in  which  he  deposited  it,  although  the  county  provided  no  safe  place 
for  such  deposit.    Lauyry  v.  Polk  County  (Iowa),  114. 

3*  Zbctortion — action  to  recover  illegal  fees  ▼oluntaxily  paid.]  A  United 
States  shipping  commissioner  had  illegally  charged  a  seaman,  who  had  paid 
the  legal  shipping  fee,  an  additional  shipping  fee  for  reshipments  on  the 
same  vessel  for  subsequent  successive  voyages.  The  seaman  paid  the  fees 
without  protest.  Held,  that  an  action  would  lie  to  recover  them  in  the 
State  court.    American  Steamship  Co,  v.  Young  (Penn.),  748. 

^  Public — ▼acancy  in  —  representativo  in  Ck>ngre8s.]  The  charter  of  the 
city  of  Brooklyn  prohibits  every  alderman  from  holding  *'any  other 
public  office/'  and  provides  that  by  election  to  and  acceptance  of  *'such 
public  office/'  "his  office  as  such  alderman  shall  immediately  become 
vacant,"  and  a  special  election  shall  be  held  to  fill  the  vacancy.  An  alder* 
man  was  elected  representative  to  Congreps,  and  accepted  the  office.  HM^ 
that  his  office  as  alderman  immediately  became  vacant ;  no  judicial  pro* 
eeeding  was  necessary  to  determine  his  title  ;  and  it  was  the  duty  of  the 
defendant  to  order  a  special  election  to  fill  the  vacancy.  People  em  nL 
KeU^  v.  Common  Council  of  Brooklyn  (N.  Y.),  659. 

See  MuNiciPAii  Corporation,  804. 

ORDER. 
See  Negotiable  Instruhbmts,  18L 

ORDINANCE. 
See  Nbouoehcb,  726. 
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PABBNT  AND  CHILD. 
See  Marriaob,  107,  871. 

PARTNERSHIP. 

AooiptaBM  d  note  d  oom  peactoi&r  lor  firm  debt]    See  AooosD  jam 
WAcnas,  001. 

PAYMENT. 

Oh«Qk — laohM  In  prMMnting.]  A  debtor  gave  his  creditor  the  ehe^  of  a 
third  partj,  payable  to  bearer  and  not  Indorsed,  which  the  creditor  kep^ 
twenty-six  days  before  presenting  it ;  on  presentation  it  was  nbt  paid, 
owing  to  the  saspension  of  the  bank ;  the  drawer  had  no  fonds  in  th* 
bank  at  the  time  of  drawing  the  check,  but  the  president  testified  that  it 
woald  have  been  paid  if  presented  before  saspension  ;  the  check  was  noi 
reoeiyed  by  the  creditor  in  payment ;  and  being  dishonored  was  retnmsd 
to  the  debtor  and  by  him  to  the  drawer,  who  promised  to  pay  the  amount 
to  the  debtor  ^  held,  that  the  debt  was  not  disdiaiged*  Morrii  T.  J&imm% 
(Kans.).  100. 

WaiTor  ai  daUdttw  performanoa  by.]    See  Oontraot,  88. 

Bxtinrion  d  time  o£]    See  Surbtt,  70. 

See  NbGOTIABLB  iNflTRUlOENTS,   180. 

PHYSiaAN. 
And  patlant.]    See  Fraud,  781. 
Tastlmony  oC]    See  BTATirroRT  Gohstruction,  488. 

POLICK 
See  MuKiciPAL  Gorporatioii,  161 

PRINCIPAL  AND  AGENT. 
See  AoBNCT. 

PRIVILEQBD  COMMUNICATION. 
See  Slander  and  Libbl,  408. 

PROMISSORY  NOTK 
See  Eytoencb,  696 ;  Nbootiablb  iNSTRUioaTi. 

PROTEST. 
WtiwmraL}    See  Nrootiablb  Instruuentb,  222. 

RAILROAD. 
Bee  Kbohavics'  Libn,  124;  NseuoBiioii^  If? 

RAILWAY. 
ofnowVy.1    iSM  NseLiOKifGB,  206L 
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REAL  PROPERTY. 

Or  iwnwnal,]  BMb»  Mwdast,  ihaying,  and  other  xef om  used  to  fiU  up  low 
or  manhj  fi^und  are  realtj,  bat  dabs  and  pieoea  of  lumber  aaitoble  for 
firewood,  piled  up  on  land,  and  intended  t^  be  naed  and  remored  as  fire- 
wood, are  pereonalty.    JeiMns  v.  McOurdy  (Wia.)»  84L 

RECEIVER. 
See  National  Bahk,  467. 

ft 

RECORDER. 
Aolloii  ag«liiit|lbir  Impedeot  aeorch.]    8ee  Officb  and  Owwtxma^  757* 

REFORMATION. 
Of  iBflanuioe  poUoy.]    Bee  Inbubangs,  607,  656. 
Of  deed.]    iS^  I>bsd,  618. 

RELIGIOUS  SOCIETY. 

1.  Levy  on  property  o^  on  Judgment  for  pastor's  salary.]    The  pastor  of  a 

religious  society  got  Judgment  against  the  trustees  for  his  salary,  and  a 
levy  was  made  on  the  church  communion  serrice.  Hdd,  invalid.  Lord 
▼.  Hardie  (N.  C),  688. 

2.  Mandamus  to  joompel  restoration  to  membership.]    A  numdamus  will  not 

lie  to  compel  a  religious  society  to  reutore  to  membership  one  who  had 
been  expelled  by  a  decree  of  the  legally  constituted  church  J  udicatory,  on 
account  of  an  alleged  violation  of  some  law  of  the  society ;  and  the  ground 
that  such  restoration  is  necessary  to  enable  him  to  enjoy  the  right  of 
sepulture  acquired  by  him  as  a  member  is  premature.  State  ex  reL  Baaree 
▼■  Hebrew  Cangregaiion  **  Diepereed  of  Judah  "  (La.),  217. 

REPLEVIN. 

For  share  of  mass  of  grain.]  Where  several  own  cereal  grain,  of  the  same 
kind  and  value,  mingled  together  by  their  consent,  or  by  reason  of  cir- 
cumstances reasonably  to  be  foreseen,  each  may  maintain  replevin  for  hJa 
Just  proportion.    Piasatek  v.  WJiite  (Kans.),  211. 


lUaa]    See  Fraud,  171. 


REPRESENTATIONS. 

RES  ADJUDICATA. 
Sw  Judgment,  570,  655. 


SALE. 

L  Delivery — foreign  statute — bona  fide  purchaser.]  Williamb  .A>ught  of 
plaintiffs,  at  Savannah,  Georgia,  118  bales  of  cotton,  giving  therefor  his 
checks  on  Bryan  &  Ilunter,  of  the  same  place,  having  previously  put  the 
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SALE — Continued, 

Utter  in  f ands  by  his  draft  on  defendants  to  their  order,  and  othenrisa 
Plaintiff  delivered  sixty  bales  to  WilliamB,  and  it  was  shipped  bj  WilUama 
to  defendants,  at  New  York,  the  bill  of  ladiog  being  in  his  name  and  liar, 
ing  attached  thereto  the  draft  indorsed  by  B.  &  H.  Defendants  paid  the 
draft  on  presentation,  the  amoant  being  more  than  the  price  of  the  sixty 
bales,  and  the  transaction  being  according  to  their  custom  with  Williams 
and  received  the  cotton  without  knowledge  of  any  claim  on  it.  One  of  the 
checks  on  6.  &  H.,  being  poet-dated,  was  dishonored,  and  plaintiffs  brought 
replevin  for  forty-five  bales,  part  of  the  sixty,  relying  on  a  statute  of  Georgia 
which  provides  that "  cotton,  rice,  and  other  products'soid  by  planters  and 
commission  merchants  on  cash  sale  shall  not  be  considered  as  the  pro  erty 
of  the  buyer,  or  the  ownership  given  up,  until  the  same  shall  be  fully  paid 
for,  although  it  may  have  been  delivered  into  the  possession  of  the  buyer." 
SMf  that  the  action  oould  not  tie  maintained ;  that  assuming  that  the 
statute  was  part  of  the  contract,  It  simply  made  the  delivery  conditional, 
affected  nothing  but  the  delivery,  and  could  not  affect  the  rights  of  a  bona 
fide  purchaser  in  this  State  ;  and  the  sale  being  absolute  and  unconditional, 
title  passed  to  defendants.     Comer  v.  Cunningham  (N.  T.),  G^ 

tL  Beavy  maohtnery — tender — action  lor  prioe.]  In  case  of  an  agreement 
to  manufacture  and  deliver  heavy  machinery,  an  actual  tender  is  not  neces- 
sary, but  readiness  and  an  offer  to  deliver  is  sufficient  to  maintain  an  ac 
tion  for  the  price.    SmUh  v.  Wheeler  (Or.),  69a 

8>  Warranty — ▼endee'fe  knowledge  of  defect]  When  one  bnys  machinery, 
with  a  warranty,  but  receives  and  puts  it  in  operation  with  knowledge 
that  it  is  defective,  he  cannot  recover  damages  for  the  breach  daring  the 
time  of  such  use.    Ifife  v.  Iowa  OUy  Akohol  Worke  (lowaX  12L 

Or  beUmentJ    See  Baiuoknt,  119. 

nisfa],  of  llqiior.]    J3ee  Ordonal  Law,  874. 


SCHOOLS. 
Act  for  imifona  text-booka.]    See  CoNSTiTunoN al  Law,  400. 

See  Oarnibhmbnt,  431. 

SELF-DEFENSE. 
See  Assault,  008. 

SET-OFF. 
See  National  Bank,  467. 

SHIPS  AND  SHIPPING. 

Federal  navigation  laws  —  row-boat.]  A  steamer  is  not  boand  to  change  her 
course  for  a  row-boat,  under  the  Federal  navigation  laws,  and  in  case  of 
collision  it  is  error  to  charge  that  the  party  committing  the  injury  is 
only  excused  by  such  inevitable  accident  as  human  foresight  under  the 
circumstances  could  not  have  prevented.  Philadelphia  and  Beading  BaSU 
road  Co,  v.  Adame  (Penn.),  721. 
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SLANDER  AND  LIBEL. 

!•  Svidano*  of  paomiiury  Btanding  of  defendant,]  In  an  action  of  slander 
the  pecuniary  standing  of  the  defendant  may  be  shown  to  indicate  th» 
influence  of  his  speech,  bat  not  in  itself  to  enhance  damages.  Brawn  ▼. 
Ba/rnu  (Mich.),  875. 

S.  Of  city  physician  —  privileged  oommnnioation.]  A  pablicatlon  in  a  news* 
paper  of  a  false  statement  that  a  city  physician,  who  is  appointed  by  the 
common  ooandl  and  not  publicly  elected,  has  caused  the  death  of  a  patient 
by  malpractice.  Is  noi  privileged  and  is  libellous.  FoiUr  ▼.  Scrippa  (Mich.X 
408. 

8.  Words  imputing  to  wile  oiime  committed  Jointly  with  her  husband.]    Aa 
action  of  slander  will  lie  for  words  imputing  to  a  wife  the  commission  of 
a  felony  jointly  with  her  husband,  but  not  In  his  presence.    Jfotan  y 
IVa&sr  (lid.),  277. 

STATUTE. 
Forsigii,  efieot  oL]    See  Salb.  626. 
UnoonatitiitioiuiL]    See  Cabbikr,  70. 

STATUTE  OF  FRAUDa 

MoBiiM  to  pay  lor  lands  to  be  deeded  to  another.]  An  oral  agreement  by  a 
A  with  B  to  pay  for  land  to  be  deeded  by  him  to  C  is  void,  although  B 
deeds  the  land  aeeoxdingly.    Liddle  ▼.  Needham  (Mioh.)^  850. 

STATUTORY  (INSTRUCTION. 

1.  BridMioa — pbyrioian's  disolosiire.]  Under  a  statute  prohibiting  the  dis- 
.  dosure  by  a  pliyslelan  of  Information  acquired  In  professional  attendance 
and  neceesaiy  to  enable  him  to  prescribe,  in  an  action  for  damages  for  a 
personal  li^nry  by  defendant's  Tiolence,  a  physician  Is  not  precluded  from 
dlTulging  Ihe  plalntifTs  admission  to  him  that  the  injury  existed  before- 
the  defendant's  act,  unless  it  affirmatively  appeared  that  the  disdosura 
was  noceasaiy  to  enable  him  to  prescribe.    Campau  ▼.  ybrih  (Mich.),  488. 

ai«ZAbor«r»^]iiaillity  cfstookholden  fiw  debtoi:]  An  assistant  ehiei 
engineer  of  a  railroad  company  Is  not  a  "  laborer  "  within  the  meaning  oi 
piOTlslons  rendering  the  stockholders  of  corporations  liable  for  labor  oebta 
Bteckwaif  y.  Innee  (Mich.),  848. 

STOCKHOLDER. 
See  8r ATUTOBT  Corbtbuction^  84& 

STOCKS. 
See  CoNTRAOT,  890. 

STORAGE. 
See  BAiuauffT,  119. 


SSO  INDEX. 

STREET. 
mMtflMnt  for.]    See  Mukicipal  Corporation,  4M. 
OlMtniotions  in.]    8e$  Municipai.  Corporation,  867. 

See  Dakaobb,  208  ;  Hiohwat,  81L 

SURETY. 

I.  Bond  not  lignod  >y  prinolpaL]  A  soretj  Ib  not  boand  hj  an  offidnl  bond 
not  signed  by  a  principal  named  therein,  but  delivered  without  theaofoij*! 
knowledge  or  consent,  and  the  burden  of  preying  such  consent  Is  on  the 
plaintiff.    Johnetan  ▼.  Kimball  Township  (Mich.).  872. 

fl.  On  offioial  bond  —  laohes  of  obligee.]  A  surety  on  the  bond  of  the  traas* 
nrer  of  a  secret  society,  conditioned  for  the  faithful  appUcaiion  of  the 
trust  moneys,  cannot  evade  liability  for  a  misappropriation  by  the  mere 
fact  that  the  treasurer  had  misappropriated  the  trust  funds  in  the  precede 
ing  year,  to  the  knowledge  of  the  officers  and  meml>ers  of  the  society,  but 
not  of  the  surety,  and  had  been  re-elected  without  any  communication  of 
such  defalcation  to  the  surety.    Boper  v.  Sangamon  Lodge  (HI.),  60. 

8.  Previous  defalcation.]  Where  a  treasurer  is  reelected,  reporting  a  oei^ 
tain  sum  of  trust  moneys  in  his  hands  from  the  preceding  term,  the  sure- 
ties OD  his  official  bond  for  the  new  term  must  answer  for  any  defalcation 
in  that  sum,  and  cannot  throw  the  responsibility  therefor  on  the  sureties 
of  the  former  bond.  Id, 

^  Svidence — Judgment  against  principal  in  bond.]  A  judgment  against 
the  principal  obligor  in  an  official  l>ond,  showing  upon  its  face  that  it  was 
recovered  for  a  breach  of  the  conditions,  is  prima  fade  evidence  of  the 
plaintiff's  right  to  recover  against  the  sureties,  and  of  the  amount  of  anch 
recovery,  although  they  had  no  notice  of  the  action.  Stephens  v.  Skttfer 
(Wis.),  793. 

5.  Sztension  of  time  of  payment  —  taking  promissory  note.]  In  an  action 
on  a  bond,  executed  by  principal  and  surety,  for  the  faithful  accounting 
by  the  principal  for  the  obligee's  moneys  received  by  him  as  agent,  the 
surety  answered,  alleging  that  on  a  settlement  between  the  principal  and 
obligee,  the  former  executed  to  the  latter  a  note  for  the  amount  found 
dae,  payabie  at  a  future  day,  but  did  not  allege  any  agreement  for  ezten^ 
sion  of  the  time  of  payment  of  the  bond,  nor  that  the  note  was  negotiable. 
ffeldy  no  defense.    Lindeman  v.  Roeenfield  (Ind.),  70. 

^.  Discharge  ol^  by  extension  of  time  of  payment  in  consideration  of  unui- 
ous  interest  in  advance.]  An  agreement  between  indorsee  and  principal 
maker  of  a  note,  to  extend  the  time  of  payment  for  a  definite  period,  in 
consideration  of  usurious  interest  paid  in  advance,  discharges  a  surety  on 
the  note,  who  was  known  to  the  indorsee  so  to  be  when  he  took  the  note. 
StiUweU  V.  Aaron  (Mo.),  517. 

« 

7.  Hegotiable  instrument]  An  apparent  principal  maker  of  a  note,  known 
by  the  holder  at  the  time  of  execution  to  be  a  mere  surety,  will  not  be 
discharged  by  successive  usurious  agreements,  between  tUe  payee  and 
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pffindpal  maker  of  a  note,  for  extension  of  the  time  of  payment,  foUowed 
hf  payment  of  the  nenrioae  consideration  after  the  expiration  of  Buoh  ex- 
tended  time,  there  beings  no  saspenaion  of  the  payee's  right  to  enforce 
payment.    Irvine  ▼.  Adams  (Wis.)*  817. 

See  Ihvanct,  838 ;  Kbgotiablb  Ik8Truiikiit8,  79L 

8IXRPACE  WATER. 
Am  Municipal  Cobforation,  SOI,  470. 

SUNDAr. 
F— ding  liofi  on.]  See  Gbdokal  Law,  110. 
Xiqoor  lav*]    See  CcmflTrnrnoKAL  Law,  234. 

TAXATION. 

!•  Bwtohar  not  a  "dealer."]  One  who  slanghters  and  ents  np  animals,  and 
sells  the  meat  as  food,  is  not  a  "  dealer'*  within  the  meaning  of  a  statute 
leqairing  dealers  who  bay  and  sell  goods,  etc.,  to  take  oat  a  license. 
Slaie  y.  Tenrb^  (N.  C),  604. 

ft.  Of  ooKporale  stock  to  owner  Independently  oi  corporation  tax.]  Stock 
of  a  corporation  may  be  taxed  to  the  owner,  independently  of  taxation 
npon  the  corporate  franchises  and  property.  Belo  ▼.  Chmmieeionere  of 
Fareifih  GcurUy  (N.  C),  688. 

8.  Btook  In  foreign  oorporation — to  owner.]  Stock  in  a  foreign  corporation 
may  be  taxed  to  the  resident  owner.  Worth  ▼.  OofMniedoT^ere  of  Aehe 
OoufUif  (N.  C).  693. 

4»  Beddenne — change,  when  not  prseomed.]  For  pnrpoees  of  taxation, 
a  resldenoe,  once  acqaired,  will  not  be  preenmed  to  be  changed  from  the 
mere  fact,  that  leaving  his  family,  a  man  has  gone  elsewhere  and  entered 
into  basinesB.    Nugent  ▼.  Baiee  (Iowa),  117. 

TENANCY. 
By  oortesy.]    See  Feaud,  710. 

See  Deed,  266. 

TENANTS  IN  COM  MON, 

liahiWty  of  one  to  respond  to  other  for  prodnoe  of  property.]  In  the  absence 
of  an  agreement,  or  the  exclasion  by  one  of  the  other  from  the  land,  one 
co4enant  cannot  recover  of  another  the  avails  of  the  crops  raised  on  the 
common  property,  which  he  has  appropriated  to  his  own  nse,  althoogh  the 
statute  permits  the  recovery  of  his  proportion  of  the  *'  rents  and  profits. 
Smm  ▼.  ConneUy  (Minn.),  468. 

TENDER. 

See  Salb,  698. 
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Whmm^WMktMoL}   TbtOMBjilatnftnt  had  far  mmm  Iw lijr  y< 
aailmmai— tftM  **  J.  Qtnbai^aHateMtowaToifajyidQwm^ 
wUdi lu4  bMA  wtaOOishod aad  long puliliflh«l lij Ua aiio^^  Thmdm- 
teiduity  in  1879»  iMoed  an  almanate,  with  tha  aaino  einbleiaa»  dfjaw^  »a»k% 
rnprnnnntalliTni^  and  gonaral  exterior  appeannoe,  and  entitled,  *  T.  Q, 
Bobertaon'a  Hagemtown  Almanac*'    HUd,  that  the  defendant^a  pwbika 
tlon  woold  be  eijolned.    itobimmt  t.  Jftny  (Md.)^  SML 

TBB8PASB. 

MtAUaUaity.}    In  an  aetkni  of  treapaaa  againat  two  or  mof  aflHngladapa«d 
entlj,  and  piednelng  a  leanlt  ti^nrkMUi  to  the  plalnttl^  one  oaaaol  ba  held 
tetheaetool  thaothon.    BImimlM  ▼;  a9pkm§  (JB^.X 

TRIAU 
J3b$  OnmniAi.  Law»  SUL 

TROVER. 
Sm  DAiuaaa,  tk . 

TRUSU. 
9f pnotdoKf woHiai    teWoJ^SM. 


By  agent — hn^lMUidaad  wlfiii]  Where  a  hniiTunfl.  ■■  agnnt  hm Inantna  Ma 
wife's  moneyp  takea  a  oommiaslon  lor  htmaalf  beymd  the  vato-of  lagal 
intereat,  wHhoat  his  wifs^a  knowledge  or  oonaeni,  tha  hnvi  la  sat  -t^ri 
for  noniy.   BHgkam  t.  Jfyert  (Iowa),  140L 

danharga  d  BBraty  >y*]    Ss$  8ubbtt,  517. 

^  OORTBACT,  <nX 

VACANCY. 
BioAoab]    AfOvnoB,  669. 

VOLUNTARY  CONVBTANCB. 
8ee  MABKiAftB,  HI 

WAIVER. 
Of  wpHnnj    te  SnuFTioir,  152. 
Of  San.]    A$  BAiuaDiT,  800. 
Of  pt'ct—t]   Am  KaaonABLB  InnBinaDiVBi  tn. 

Am  IinnmAHOB»  6S1 ;  ICaoBijnci^ItfaiflNL 
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WARSHOnSEHAN. 

WbmmmMU  o«r«— cvldHio*  cfouston.]  On  September  9, 1976,  tbe  plnlntiif 
■hipped  from  Boeton  to  Baltimore,  by  defendant's  steamer,  boxes  of 
books,  under  a  bill  of  lading  providing  that  freight  most  be  reflM>Ted 
from  the  wharf,  at  the  place  of  discliaTge,  during  business  hours  on  the 
day  of  discharge,  or  it  was  liable  to  be  stored  at  the  risk  and  expcmse  of 
the  owner ;  all  merchandise  at  the  owner^s  risk  while  on  the  wharf.  The 
steamer  arrlTod  wA  Baltimore  on  the  IStii  of  September,  and  the  goods 
were  on  that  daj  disohaiged,  and  put  on  the  defendants'  wharf,  but  not 
on  the  highest  part.  A  notioe  was  the  same  day  nailed  to  the  plaintiif, 
stating  that  the  goods  were  readj  lor  delivery  and  most  be  removed 
within  twelve  hours,  or  they  would  be  stored  at  the  pUintttTs  risk  and 
expense.  The  plaintiff  did  not  reoetve  this  notice,  and  he  did  not  call  for 
his  books  until  the  ISth.  On  Sunday,  the  17th,  an  nnuwially  violent 
•feonu  of  rain  and  south-east  wind  occurred,  and  flooded  the  wharf.  This 
was  the  first  time  the  part  of  the  wharf  where  these  goods  wen  stored  had 
been  submerged,  although  in  a  period  of  twenty  years  another  part 
had  been  flooded,  the  water  flien  rising  lo  within  a  few  inches  of  the 
part  in  qnestloa.  The  wharf  was  well  covered,  and  ordinarily  was  seoure 
lor  storage,  and  watchmen  were  employed  night  and  day.  Signs  of  a  vio- 
lent  siorm  and  rise  of  water  were  noticed  before  eight  o'clock  of  the 
morning  in  question;  the  water  rose  steadily  all  day  until  2  p.m.,  and 
then  suddenly  rushed  over  the  wharf.  The  watchman  did  all  he  could  to 
remove  the  goods,  but  was  unsible,  owing  to  the  rise  of  the  water  and  the 
absence  of  assistance,  to  save  them.  Held^  that  the  defendant  had  not 
used  due  and  reasonable  care,  and  that  evidence  of  its  custom  to  store 
goods  on  the  wharf  was  properly  rejected.  Merchant  and  lUntrf  Trans* 
piniaUm  Campanif  v.  Storp  (M d.),  293. 

WARRANTY. 
See  Insuravcb,  880 ;  Salb,  121. 

WILL. 

1*  Oonstmotloa  of  bequest]  A  will  provided,  ''  To  my  wife  the  provision 
made  for  her  by  the  statutes  of  this  State  I  deem  sufficient ;  **  and  after 
giving  sundry  legacies,  concluded  by  giving  to  the  testator*s  son,  "all 
the  residue  of  my  estate  after  paying  the  above  bequests,  legacies,  and 
my  debts  and  the  expenses  of  settling  my  estate."  Held,  that  the  wife  took 
such  a  share  as  if  the  testator  had  died  intestate.  KeUff  v.  Eeywtlde 
(Mich.),  418. 

S.  Deviso  and  bequest — Bumu&otory  and  <*  personal  property  therein  and 
thnreto  belonging."]  A  testator  provided  as  follows :  '*  I  hereby  give, 
devise  and  bequeath  to  my  son  S.  and  to  his  heirs  and  assigns  forever, 
upon  his  attaining  the  age  of  twenty-one  yeara,  all  my  Shot  Tower  prop, 
erty,  consisting  of  Shot  Tower,  buildings  and  lots  of  ground  connected 
therewith    •    *    •    with  all  the  appurtenances,  machinery,  fixtures  and 
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WlLL-^CkmUnued, 

penooal  piopertj  tberein  and  thereto  belonging."  At  the  testator'B  death 
there  was  in  the  Shot  Tower  a  large  quantity  of  manafactured  shot  and 
of  unman afactnred  material.  It  was  apparent  from  the  will  that  the 
testator  intended  that  his  son  should  carry  on  the  buaineae  on  coming  of 
age.  Held,  that  the  son  was  entitled  to  the  unmanufactured  shot  but  not 
to  the  manufactured  shot.    Sparlfa  Appeal  (Penn.  St.),  740. 

8.  Preoatory  words — when  orsatiiig  trusL]  A  tesUtor  provided  as  follows : 
'*  It  is  my  will  and  desire,  and  I  hereby  devise  and  bequeath  all  my  prop- 
erty, real,  personal  and  mixed,  to  my  dear  wife  £.  A.,  and  her  heirs  and 
assigns  forever,  and  It  is  my  request  and  desire  that  my  said  wife  £.  A. 
•hould  by  last  will  and  testament  devise  and  bequeath  all  of  said  proper^ 
at  her  death  remaining  in  her  possession  to  my  friend  B.  W.,  and  to  E. 
W.«  their  heirs  and  assigns  forever,  share  and  share  alike."  SM^  that 
this  did  not  create  any  trust,  but  that  B.  A.'s  estate  was  absolute.  WUUami 
T.  WMhinffUm  (Md.),  280. 

WITNESS. 

DIsqiialiUnrtlnB  ibr  lislony.]  The  oon vietion  of  one  of  felony  In  aaotiier  StaU 
does  not  disqualify  him  as  a  witness  in  this.    JM^ImoI  IViiil  Or.  T.  0to- 

«im  (N.  T.),  esd. 

WORDa 

*  Annually.^    See  NaooTiABLB  IireTBincBRTs,  870L 
■Dealir."]    See  Taxatioh,  (SM. 

''ndnoiaiy  oapaotty."]    See  Bahkbdftot,  641. 
**B^ipeBB."]    See  OonnTiTUTiOWAL  Law,  77L 

*  lAborsr.'']    See  Statutobt  Oowctbpotiow,  84& 
■Pkoosss."]    See  Dbed,  784. 
•flatlsiaoCioB."]    iSss  Cohtraot,  881. 

*  Vaoancy •"]    See  OcmsiiTirnoH  al  Law,  971. 
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